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tnre  of  waterworks  oon^woy  827 

Aotton  of  ^jeotmoit  by  goyermow  of — Saaotion  of 
Clisrity  Commiaskmen 251 


MAGISTRATES'  GASES. 


vu 


SUBJECTS  OF  CASKS. 


Berise  to  a  charity  of  proceeds  of  real  estate— 
Mortmain  Act — Prerioos  special  Act  authorising 
derise  of  real  estate... Betrospeotiye  operation  ci 
Mortmain  Act page  556 

Endowed  school — Dismissal  of  schoolmaster — 
Action  of  ejectment  bj  goyemors — ^PMotioe 588 


CHTJBCH,  LAW  OP 
(See  EcclencLstical  Law,) 

CHUBCHWABDENS. 
(See  Eeel09ia$tical  Law,) 

CLEBGT,  LAW  OF. 
(See  EceleHasiieal  Law.) 

COAL  MINES  REGULATION  ACT  OF  1872. 

Abandoned  mine — Owner — Condasion  of  agreement 
— Construction—Liabilily 143 

4 

CONSPIRACY. 

To  obtain  quotations  on  the  Stock  Exchange— 
Indictment  413 

Indictment — Intent  to  deoeiye  persons  buying  shares 
in  a  company  501 

(See  Orimindl  Law,) 

CONTAGIOUS  DISEASES  (ANIMAI^). 

Infected  cattle — Straying  of  —  Scienter  —  Enow- 
ledge  of  serrants — Negligence  of  master  14 

CORPORATION. 
(See  Municipal  Ccrporation.) 


CORONER. 

Rejection  of  eridence  by — Open  Terdict— Farther 
eridence  after  Terdiot — MeUvu  in^rendiMti 
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(X)8TS. 
Of  reference  ordered  on  an  appeal  to  quarter  sessions  550 

COUNTY  RATE. 
Liabililyof  a  mnnidpal  borough  to 181 


CRIMINAL  INFORMATION. 
Costa    Practice— Appeal  in 


899 


CRIMINAL  LAW. 

Assanlt  —  Subsequent  indecemsy  —  Aggravated 
assault 6 

Malieioas  injury — ^Reckless  act  causing  death  of  a 
mare 116 

Fslse  pretences — ^Eridence  of  fraudulent  intent    ...  116 

Bigamy — ^Evidence — Validity  of  first  marriage — 
Ceremony  performed  in  a  public  house    118 

AsHuilt — On  peace  officer  in  execution  of  duty — 
Ulegal  arrest— Trespass  in  pursuit  of  game  166 

Highway — Indictment  for  non-repair — Costs 171 

Evidence — Confession — Inducement—Second  con- 
fession to  third  party    176 

Pnotioe— Prisoner  mute  by  visitation  of  Gk>d— 
Incapacity  to  understand  the  proceedings — ^Dis- 
charge of  jury — ^Detainer  199 

Ballot  Act— Prosecution  under  sect.  3 — Opening 
sealed  packet  of  ballot  papers  201 

Laroeny  by  bailee— Bill  of  exchange— Fraudulent 
oonvenion   888 

Laroeny  by  broker— Pkooeeds  of  marine  policies — 
Chattel— Securities  for  mon^— Valuable  security  890 

Bmbeademsnt— Pkooeeds  of  a  cheque — ^Reoeipt  for 
or  OB  aoocmst  of  the  master— Indictment  895 

Bfidwee  To  zifresh  memory— Doenment  not 
wiitJM  l^  wttasMh- Of  the  existence  of  a  joint- 
stoekoompaay    897 


Appeal  in — Ptoceedings  on  the  Crown  side  of  the 
Queen's  Bench— Order  for  costs  on  a  criminal 
information page  899 

Right  of  appeal  405 

Conspiracy — ^To  obtain  quotations  on  the  Stock 
Exchange — ^Indictment 413 

Innkeeper — ^Indictment  of  for  refusing  to  serve  a 
customer  accompanied  by  a  large  dog — Legal 
cause  for  refusing  440 

Larceny — Diseased  cattle  buried  in  the  soil  are  sub- 
jects of 452 

Practice — Psevious  conviction — False  pretences — 
Sentence  453 

Rape— Consent  obtained  by  fraud — Pretence  of 
medical  treatment 454 

False  pretences— Sale  of  a  spurious  article  as 
genuine — Simplw  eommendatio  456 

Larceny  and  receiiring — ^Husband  and  wife- 
Adultery 458 

Practice — ^Amendment  of  indictment  after  verdict  488 

Conspiracy — Indictment — ^Intent  to  deceive  persons 
buying  shares  in  a  company — Rules  of  Stock 
Exchaiige 501 

False  pretences — Obtaining  by  fraud  payment  of 
wagesdue    528 

Accessory  after  the  fact — Indictment  with  prindpa] 
— ^Murder — ^Manslaughter 529 

Conviction — ^Appeal  to  quarter  sessions — Power  to 
quash   584 

False  pretences — ExiBiing  foot — Spiritualism    535 

Perjury — ^Indictment — Averment  of  materiality 544 

Music  licence — ^Indictment — Skating  rink 547 

Larceny — Proof  of  ownership  of  property — OfElcial 
liquidator 582 

False  pretences — ^Evidence— Construction  of  a 
letiier    585 


CRX7ELTT  TO  ANIMALS. 
Catting  the  oomba  ol  cocks  


570 


CUSTOM. 

Recreation  in  alUeno  $olo — ^Right  of  parishioners  to, 
at  any  time— Reasonableness  and  certainty  cd 
custom — ^Meaning  of  term   52 


Doas. 

Dog  Act — If  under  control — Evidence  of  owner- 
ship   


206 


DRAINAGE. 

lAud  Drainage  Act — ^Powers  delegated  to  committee 
of  board  542 

E(X)LESIASTICAL  LAW. 

Inscription  on  tombstone — The  word  '*  reverend  " 
applied  to  a  nonconformist  minister    82 

Refusal  to  administer  the  communion — Rubric  to 
Communion  Service — Canon  27 — Clergy  Disci- 
pline Act     84 

Dilm>idations — Exchange  of  benefices — Simoniacal 
Contract 106 

Glebe  lands  taken  by  railway — Investment  of  pur- 
chase-money—Permanent  improvements — Tnrm 
buildings HI 

Dilapidations — ^Avoidance  of  living— Liability  of 
last  incumbent — lime  for  surveyor  to  inspect  and 
report  163 

Sequeetration--43equestrator's  liability  for  dilapi- 
dations   169 

Public  Won^p  Regulation  Act— Inhibition— Dis- 
cretion  • 184 

Advowion— Right  of  election  vested  in  the  parish- 
and  ratqpayers— Mode  of  eleotion— Right  to 
modify  manner  of  voting^BaUot— lUegal  election 
not  set  adds— Costs 210 


VUl 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


Ornaments  of  the  Ohnroli — ^Movable  oross — Be- 
tabe page  248 

Dilapidations — ^Exchange  of  liyings — ^Mntnal  re- 
leases— Simoniaoal  contract 256 

Enclosure  Acts — Bight  to  dig  gravel  from  an  exist- 
ing pit — Lateral  extension  of  pit — Mode  of 
working  gravel  pit — Destruction  of  surface  262 

Loan  for  repairing  church — Assignment  of  rates — 
Bate  after  lapse  of  twenty  years 845 

Illegal  communion — Number  of  communicants — 
Ceremonial  observance — Crucifix — ^Unauthorised 
decorations — ^Appeal  no  stay — Praotioe>-Public 
Worship  Act 350 

New  ecclesiastical  parish — ^Election  of  ohuroh- 
waideus — Private  Act  of  Parliament — Construc- 
tion    364 

Practice — Mode  of  enforcing  orders  of  Court  of 
Arches — Public  Worship  Act — ^Nature  and  juris- 
diction of  court  438 

Exchange  of  livings — ^Deed  of  resignation — ^Ejection 
— ^Escrow 524 

Dilapidations  Act,  s.  29 — Surveyor's  report — ^Pro- 
as to  time — ^Directory  or  imperative  542 

EDUCATION  ACTS. 

Neglect  of  child  to  attend  school — ^Prosecution  of 
parent  under  bye-law — ^Habitual  neglect 587 

EDUCATION,  PUBLIC, 

School  Board  bye-law — ^Attendance  at  school — 
Workshops 342 

ELECTION. 

To  a  casual  vacancy  on  a  local  board 170 

Of  member  of  a  board  of  health — Scrutiny — "Emr 
in  counting 173 

ELECTION  LAW. 

County — Elector — ^Infant 10 

County — Freehold — Bentohwrge  :.     11 

County  franchise — ^Freehold — ^Determinable  at  the 

will  of  the  grantor 49 

Election  petition  —  Amendment  —  Striking  out — 

Practice — Claim  to  seat    281 

Begistration — Practice — Power    of    revising    bar. 

rister   to   remove   a   person    for    iliterrupting 

business  314 

Disqualification  by  receipt  of  alms 374 

County  franchise — Bentoharge    462 

EMBEZZLEMENT. 

Proceeds  of  a  cheque — ^Beceipt  for,  on  account  of 
the  master — ^Indictoient    395 

EMPLOYEBS  AND  WQBKMEN  ACT. 

Dispute  under — Breach  of  contract  —  Summary 
jurisdiction /...; 92 

Weekly  hiring — Forfeiture  on  ground  of  absence — 
Wages— Act  of  1875,  s.  4     138 

(See  Master  and  Servcmt.) 

EVIDENCE. 

Of  malicious  injury    116 

Of  false  pretences  116 

Of  bigamy   118 

Of  obstruction  of  highway    117 

Confession — Inducement   176 

To  refresh  memoiy    897 

Of  existence  of  a  joint-stock  company    397 


FALSE   mPBISONMENT. 

Action  for — ^Notice  of  action — Immediate  arrest 

(See  Criminal  Law.) 


460 


FALSE  PBETENCES. 

Evidence  of  fraudulent  intent — ^Letters  left  at  the 

postoffice    po^e  118 

Sale  of   spurious   articles   as    genuine  —  Simplex 

commigndatio — ^Direction  to  jury 456 

Obtaining  by  fraud  payment  of  wages  due 528 

Existing  fact — Spiritualism 535 

Evidence  of  construction  of  a  letter    585 

(See  CrimMuU  Law). 

FISHEBY. 

Common  of — Profit  d  prendre — Claim  by  dwellers 

in  parish  or  manor — ^Unreasonable  custom 239 

Navigable  non-tidal  river— PubUo  right  of  fishing  381 

GAME. 

Poaching  Act-— Ground  used  for  keeping  rabbits  ...  136 

Trespass  in  pursuit  of — Illegal  arrest     166 

Verbal  permission  of  landlord  to  take— Trespass  in 
pursuit  of — ^Licence  to  kill   569 

GAME  LAWS. 

Trespass  in  pursuit  of — ^Bond  fide  claim  of  right — 
Identity  of  land 389 

GAMING. 

Contract  by  way  of  gaming  and  wagering— Cheque 
given  for  shaie  of  winnings — ^Ulegality — ^Betting 

agent    

Public  billiard  room  belonging  to  a  licensed  victu- 

aller^Lodgers  playing  alter  dosing  hours 207 

Conviction  without  summons  for  keeping  a  gaming 

lioiue— Warrant  to  search — Practice 219 

In  a  licensed  pubUc-honse 312 

GAMING  AND  WAGEBING. 

Contract  by  way  of  reward— A  wager  under  disguise 
of  a  contract  illegal   ^63 


55 


GAS  BATE. 


Liability  of  incoming  tenant  for 
pdlisGasAct  


arrears  of — ^Metro- 


HAWEEB. 
Market  tolls — Open  space— Local  Act. 


35 


734 


HEALTH,  PUBLIC. 

Beoovery  of  expenses  by  board — ^Action  for — Sum* 
maiy  proceedings— C^current  remedies    66 

Obstruction  of  lughway — Proceedings    118 

Bating  of  waterworks  belonging  to  board 140 

Election  of  member  of  board — Scrutiny — ^Title  of 
Yotes — ^Blistakes  in  counting — Certificate  of  chair- 
man    ^73 

P6wers  of  board  in  relation  to  a  water  company — 
Urban  sanitary  authority — ^Transfer  of  shares — 
Monopoly    177 

Bates  made  by  local  board  under  repealed  Act — 
Appeal  against  order — ^Time  for — Whether  run- 
ning from  date  or  service  of  order — "  Cause  of 
appeal"   332 

What  are  "  premises  fronting,  adjoining,  or  abut- 
tingupon"  astreet  378 

Sewers— Powers  of  local  anthorilgr—"  Street  ** — 
Sewage  Act... 405 

Bi^mg  of  a  railway  to  improvement  rate— Effect  of 
Public  Health  Act  on  local  Acts 423 

Ptbving  and  sewering  of  streets — ^Proceedings  to 
recover  expenses — ^Limitation  of  time  for  com- 
mencing    445 


MA0ISTBATBS'  GASES. 


IX 


SUBJECTS  or  Class. 


Election  of  board — Fftbrioiktian  of  Toting  paper — 
Ptoeeontion  of  onsiiooeBBf  ul  candidate    pa^e  452 

Sewers — ^Power  of  local  authority — ^Public  Health 
Act  1875 485 

Bating  of  waterworks  managed  by  the  board    481 

Election  of  local  board — Scrntiny  of  yotee — ^When 
certificate  of  chairman  final — ^Miscounting 473 

Action  against  local  board — ^When  notice  of,  neces- 
sary— Demurrer  to  statement  of  defence 511 

Local  board — Expense  of — Sewering  private  street 
— ^PriTate  improvement  expenses — ^Notice  of  ap- 
portionment— ^Demand  of  payment — Limitation 
of  time  for  summary  recovery 536 

(See  Local  Oovemmen;t — MetropoUs,  Laws  of,) 

HIGHWAY. 

Liability  of  surveyor — ^Altering  highway — Danger- 
ous place  unprotected   1 

Obstruction — Trees  over  a  bridleway 28 

Stoppage  of  aooess — ^Loss  of  highway    109 

Duty  of  occupier  of  a  house  abutting  on — ^Fall  of  a 
limp — Neglect  of  a  contractor  to  repair — ^Liability 

f  or  neglig^ice 112 

Obstruction  of  Inolosure— Local  boud  df  health...  118 

By  user — ^Evidence  of  user  125 

Indictment  for  non-repair — Highway  not  found  as 

insummons — Costs 171 

Adjoining  owner — Fair  and  reasonable  value — Ex- 
hausted parcels  of  land 318 

Part  of  road  carried  away  by  landslip — ^Liability  to 

repair   333 

Biding    furiously — ^Driver — Oftenoe^ — Conviction — 

Highways  Act,  s.  78  436 

Locomotive  Act---Construction  ot  whec^ — ^Width  of 
shoes — Continuous  bearing  of  surface 471 

HUSBAND  AND  WIFE. 
Protection  order — ^Liability  for  wife's  maintenance      4 

IMPOUNDING. 

Neglecting  to  supply  animals  with  pro?ender — ^Who 
liable  to  the  penally  426 

INCLOSUBE. 

Award — ^Bates  for  indosure  purposes — Bemedy  by 
distress  or  action    527 

Award — Bight  of  way — ^Agricultural  uses— Exten- 
sion of  properties 531 

INCOME  TAX. 

Betum  of  profits  by  traders— Deductions  for  depre- 
dation— ^Addition  to  capital — Construction  of 
Schedule  D 244 

Fire  Insurance  Company — ^Betum  of  profits — Un- 
earned premiums,  deductions  for — ^Mode  of  return 
and  aaseesm(Bnt   294 

Company  incorporated  and  registered  in  England — 
Business  and  profits  oanied  on  and  earned 
abroad— Liability  for — ^Besidenoeof  a  Joint  Stock 
Company 299 

INDICTMENT. 
For  conspiracy   412 

(See  CrimMial  Lom,) 

INHABITED  HOUSE  DUTY. 

Liability  of  buildings  let  out  in  fiats — ^Assess- 
ment   266 

(See  Astessed  Taae$,) 

INNEEfiPEB. 

Permitting  dranksnnesa  —  Evidence  —  IJoensiTig 
Aot  1872,  s.  18   3 

LiosBfliBg  Aofe  1874.  s.  lO^^BanA  fids  traveller— 
Thzae  mile  distance — ^Nearest  public  thorough- 

8 


G^aming  on  licensed  premises  —  Elnowledge  by 
innkeeper — Licensing  Act  1 872,  s.  1 7 page     20 

Licence  for  sale  of  beer  to  be  drunk  off  the  premises, 
refusal  of — ^How  far  justices  must  give  reasons 
for  refusal — Wine  and  Beerhouse  Act,  s.  8 24 

Benewal  of  licence — Enlargement  of  premises — 
Form  of  renewal  —  Bestriction  of  licence  to 
original  premises  —  If  it  may  be  indorsed  — 
Licensing  Act  1872,  ss.  42,  48 25 

Licence  to  sell  spirits  by  retail — ^Elxoise  licence — 
Second  application — ^licensing  Act  1872,  ss.  68, 
69 30 

Licence  for  sale  of  liquors  to  be  drunk  off  the 
premises — Whether  residence  of  licensee  neces- 
sary— Meaning  of  term  "  duly  quidified  " — Wine 
and  Beerhouse  Act  1869   33 

Suffering  gaming  by  connivance  ef  servants — Evi- 
dence of  connivance  64 

Befreshment  house — ^Entertainment    -. 94 

Occasional  licence — Justice  usually  acting  for  place 
of  sale — Justice  of  another  division 97 

Licensed  premises — ^Addition  to  house — Question  of 
fact  128 

Closing  premises — Adjoining  shop — Premises  open 
for  side  of  liquor — ^Licensing  Act  1874,  ss.  8 
and9    129 

Lease  of  public  house — Covenant  by  tenant  not  to 
do  anything  to  make  void  the  licence — Conviction 
of  tenant  under  Licensing  Act — Indorsement  of 
on  license 151 

Public  billiard  room  belonging  to — Lodgers  playing 
after  closing  hours 207 

Lease  of  a  public  house — (covenant  to  do  no  act  to 
affect  licence — Conviction  of  tenant  by  justices, 
but  no  indorsement  on  licence — If  breach  of 
covenant  258 

Entertaining  private  friends  on  licensed  premises — 
Gaming    312 

Befreshment  house^-What  is  an  '*  entertainment  **? 
—23  Vict.  c.  27,  s.  6 403 

Befreshment  house — Hours  of  dosing  where  no 
wine  licence 427 

Innkeeper  drunk  on  lus  own  premises    429 

Indictment  for  refusing  to  serve  a  customer  accom- 
panied by  a  large  dog    440 

(See  Lieennng  Ada,) 

JUBISDICTION. 

Of  quarter  sessions  over  appeal  113 

Bond  fide  claim  of  right — Navigable  non-tidal  river 

—Public  right  of  fishing   381 

Of  quarter  sessions  upon  appeal  against  a  con- 
viction to  quash  it  on  a  point  of  form 534 

(See  Quarter  Seseumt,) 

JUSTICE  OF  THE  PEACJE. 
Discretion  to  refuse  a  summons — What  is  suffident 

explanation  of  the  grounds  of  refusal 68 

Disqualification  of    from  interest  in  the  subject 

matter — Interest  in  litigation  sufl&oient  129 

Conviction  not  drawn  up — Change  of  opinion  by 

bench — Practice i 569 

Power  to  state  case — Public  Health  Act 584 

(See  Appeal — Practice — Jurisdiction,) 

JUSTICES. 

Jurisdiction  of    219 

Conviction  by,  without  warrant  or  summons 219 

Jurisdiction  of  in  compensation  cases  under  Lands 
Clauses  Act 417 


LANDLOBD  AND  TENANT, 
liability  of  landlord  for  a  nuisance 


278 


LANDS  CLAUSES  CONSOLIDATION  ACT. 
Compensation — Jurisdiction  of  justlQea  ««.« ^^^ 


MAGISTRATES'  OASES. 


SUBJECTS  or  CASES. 


LAND  TAX. 

Exemption — Site  of  a  hospital page  447 

Transfer  to  other  district 517 

Exemptions-Site  of  a  hospital 553 

LABCENT. 

By  bailee— Bill  of  exchange — Fraudulent  oouTer- 

sion  388 

By  broker — Proceeds  of  marine  policies — Chattel — 

Securities  for  money — ^Valuable  security 390 

Bestitution  of  property  found  on  prisoner — Acquit- 
tal— ^Betention  of  the  property  by  the  conslable  429 

Of  diseased  cattle  buried  in  tiie  soil    482 

Andreoeiying — ^Husband  and  wife— Adultery  458 

Proof  of  ownership— Official  liquidator  582 

(See  Criminal  Law.) 

UBEL. 

Beport  of  proceedings  of  a  board  of  guardians — 
Privilege — Public  interest 551 

LXCENSING  ACT. 

Licence  to  sell  beer  to  be  drunk  off  the  premises — 

Evidence — Qualification    33 

Suffering  gaming  and  connivance  of  servant 64 

Befreshment  house — Entertainment   94 

Occasional  licence  —  Consent  of  justice  usually 
acting  for  the  place  of  sale— Justice  of  another 
division    97 

(See  Innkeeper.) 

LIGHTS,  ANCJIENT. 
Sale  of  adjacent  land — Bight  of  purchaser  to  build  873 

LOCAL  GOVEBNMENT. 

Local  board — Election  to  a  casual  vaoanqy 170 

Local  board— Settled  land  taken  by — ^Lands  Clauses 

Act — ^Dividends  of  purchase  mon^ 277 

Bating — Land  used  for  public  purposes  —  Baoe- 

oourse  578 

(See  HeaUh,  PvbUc.) 

LOCAL  LAWS. 

Swansea  Corporation  Act 12 

Biver  Medway  Acts— Tolls— Fractional  parts  of  a 

mile — Description  of  boundaries 71 

Birkenhead  Local  Act— Highway 125 

Leeds  Improvement — Order  for  demolition   of   a 

bmlding   134 

West  Hartlepool  Lnprovement 192 

Yeovil  Improvement  Act  235 

Airedale  Drainage  Act  251 

Heme  Bay  Private  Act 271 

Airedale  drainage  284 

Marylebone  Acts 290 

Bochdale  Improvement  Act 310 

Oldham  improvement 405 

Walsall  improvement 423 

Huddersfield  improvement 482 

Exmouth  Karket  Act 475 


LOCOMOTIVE. 

Ckmstruotion  of   wheels — Shoes  or  other  bearing 
surface— Highway— Width  of  shoe 479 

(See  JBi^^uMiy.) 


MALICIOUS  INJUBT. 
Beoklees  act  causing  death  of  a  mare..., 


116 


MABEET. 

Contravention  of  Act— Sale  otherwise  than  in  ven- 
dor's dwelling  house  or  shop — Swansea  Corpora- 
tion Act    page    12 

MASTEB  AND  SEBVANT. 

Leaving  service  without  notice — Not  entitled  to 
wages  of  the  current  week 02 

Employers  and  Workmen  Act — ^Dispute  under 
breach  of  contract— Summary  jurisdiction 92 

(See  Employere  cmd  Workmen.) 

METBOPOLIS,   LAWS  OF. 

Thames  Conservancy  Act — Bateabili^  of  moorings 
on  the  Thames 572 


MEBCHANT  SHIPPINa. 

Act  of  1854,  s.  237 — Construction  of — Going  on 

board    newly   arriving    ship,    before    "actual 

arrival"  


16 


METBOPOLIS,  LAWS  OF 


MANSLAUQHTEB. 

Accessory  after  the  fsot 529 

(See  Criminal  Law,) 


Metropolitan  local  management — Paving  rate — 
Contribution  from  frontages — ^Houses  "forming 
part  of  street " — Buildings  standing  back  from 
street — Metropolitan  Management  Act    13 

Gas  Acts — Liability  of  incoming  tenant  to  pay 
arrears 35 

Thames  Conservanoy — Liability  of  moorings  in  the 
Thames  to  poor  rate  37 

MetropoIiB  Local  Management — Paving  a  new 
street — Discretion  of  vestry 103 

Metropolitan  Buildings  Act— Lessor  and  lessee — 
Breadi  of  covenant 120 

Metropolitan  Local  Management — Paving — ^Appor- 
tionment of  expenses — One  side  of  a  street 126 

Damage  to  private  property  by  public  works — 
Baising  level  of  streets — Obstruction  of  ancient 
lights — ^Property  in jurioudy  affected 290 

Me^polis,  management — ^Duty  of  vestiy — ^Action 
for  breach — ^Want  of  considisation 336 

Metropolis,  management — ^Apportionment  of  ex. 
penses — One  side  of  a  street 870 

Bidlding  Act— Covering  in  a  new  building  without 
a  party  wall— Addition  to  old  building   ^^ 

Building  Act  1855,  s.  83 — Appointment  of  a  third 
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Prndledurt  v.  GKBEHBALas. 

Liability     of     turoeyor  —  Altering     highway — 

Diingeroitt  place  unproUeled — Acadmt. 
The  drfeitiant,  twrveyor  of  kightoaya,  toaj  ordered 
by  the  vettry  to  rai»e  ike  level  of  ihe  highway. 
The  veitry  tvpplied  the  materiaUi,  the  defendtinl 
eel  ovt  the  work,  determined  the  levelt,  fuperin- 
tended  and  eontraeted  with  0.  to  do  the  work  at 
S^d.  per  yard.  The  plaiTUiff,  who  wa»  driving 
tUon^  the  highway  in  the  dark,  was  u^iel  by  tome 
repair «    that    ware     inauffimently    lighted     and 

Held  (upon  theae  facta,  reveraing  the  deeiaion  of  the 

Queen'a  Bench),  thai  thv  defendant  waa  TCtpon- 

eiblefor  Oie  doe  performanee  of  Iha  work,  that  he 

miglU  have  divealed  himielf  of  sachreaponiibUity 

by  eonlraeting  for  the  whole  work  to  be  done,  but 

thai,  (M  he  only  eontracied  for  the  mere  labour, 

he  ramained  retponnble  far    the    lighting  and 

fencing. 

This  wu  Bubetaatiall;  an  appeal  from  the  CoDii 

of  Qaeen's  Bench,  in  the  caae  of  Taylor  v,  Qreen- 

kalgh  {ante,  vol.    iz.,    p.    201).     In   the    present 

caae  the  aocident  arose  out  of  the  same  state  of 

facts,  bnt  the  action  was  broagbt  bf  a  different 

plaintiff,  and  the  findings  in  the  case  were  slightly 

differmt,  as  appears  by  the  following  facta. 

The  defendant  was  appointed  anrrejor  of  high- 
ways by  the  vestry  of  Tottington  Lower-end, 
Iianauhire.  at  a  aalarr  of  201.  a  year.  The  vestry 
had  by  resalation  ordered  that  part  of  the  road 
kading  from  Tottington  to  ilary  shoald  be  raised, 
SDd  tbe  deTendtutt  waa  ordered  to  employ  men  to 
do  it.  The  raatrj  supplied  the  materials,  &nd  the 
defandant  oontnoted  mth  his  brother,  John  areen. 
HiA  On.— ToL.  X. 


haigh  to  do  the  work  at  3^  per  yard.  The 
defendant  detennined  the  levels  and  set  oat  the 
work,  bat  had  nothing  t«  do  with  tbe  paving  him- 
self, except  snporintending  on  behalf  of  the  vestry. 
The  plaintiff,  who  was  driving  alons  the  road  m 
the  aark,  came  to  that  part  which  was  being 
repaired.  Half  of  the  road  had  been  raised  and 
the  other  half  was  left  at  the  old  level.  The 
difference  in  level  was  about  a  foot,  and  there  waa 
neither  light,  fenoe,  nor  protection.  The  plaintiff 
with  his  horse  and  cart  were  npset. 

Ambrote,  (^,C„  tor  the  appellant,  Pendlebnry. — 
First,  the  jodgment  below  proceeds  npon  tbe 
assumption  tbat  tbe  defendant  was  a  mere  instru- 
ment acting  under  responsible  authority.  By  tbe 
Highwajs  Act,  5  A  6  Will.  4,  c.  60,  b.  ti,  the  sur- 
veyor is  to  be  elected  annually,  and  is  to  keep  th« 
roads  in  repair.  By  sect.  18  there  is  power  to 
appoint  a  board,  but  there  is  no  authority  giving 
the  vestry  power  to  order  the  surveyor  to  execute 
repairs.  [The  Lord  Chatcbixob. — Has  an  action 
ever  been  soocessfolly  maintained  against  a  sar- 
veyorwhere  he  has  not  been  personally  negligent  P] 
There  has  not.  Young  v.  Daviee  (2  H.  &  C.  197  j  9 
L.  T.  Bep.  146)  is  a  cose  for  mere  omission  on  tbe 
part  of  toe  surveyor  to  repair.  The  vestry  had 
no  right  to  raise  the  road ;  there  is  no  authority  to 
thateSect.  [The Losd Chancellor. — Doyoumaan 
to  say  parishes  may  not  raise  tbe  road  P]  They 
must  have  an  order  from  justices  to  do  so.  The 
local  government  may  do  so,  but  the  surveyor  or 
highway  board  may  not.  Secondly,  as  to  the  point 
of  leaving  the  rood  in  this  state.  The  jury  tiava 
found  somebody  is  liable,  and  tbat  defendant  did 
not  personally  interfere.  The  defendant  employed 
John  Greenhalgh  as  a  workman ;  the  defendant 
himself  sets  out  the  level,  he  does  not  lose  control  of 
the  highway,  and  he  himself  superintends  the  work. 
It  would  be  entirely  different  if  he  contracted  with 
John  Greenhalgh*.  John  Greenhalgb  was  merely 
a  workman  under  turn,  and  it  cannot  be  said  that 
the  labourer  employed  by  John  Greenhalgh  sbonid 
be  joined  as  a  tortfeaaor.  As  to  the  lighting,  ha 
gave  no  directions.  To  leave  a  heap  of  atones  or 
alter  a  level,  and  then  itot  fence,  is  a  complox 
ution.  £^^he  makes  the  heap ;  that  may  be  law- 
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fal  or  not,  bat  the  leaving  it  unfenced  makes  the 
whole  act  wrong :  {Newton  t.  Ellis,  24  L.  J.,  337, 
Q.B.).  [Brett,  J. — In  that  case  the  surveyor  was 
contractor,  as  John  Greenhalgh  was  in  this  case. 
The  Lord  Chancellor. — Was  the  contract  in 
writing  ?]  No,  it  was  not.  Thirdly,  the  defendant 
acted  without  any  authority  from  anyone.  He  set 
out  the  levels  and  authorised  John  Greenhalgh  to 
do  the  work.  Foreman  v.  Mayor  of  Canterbury 
(L.  Rep.  6  Q.  B.  214)  is  an  authority  for  the  propo- 
sition that  the  Board  of  Health,  when  surveyors  of 
highways,  are  not  relieved  from  rospousibiiity  for 
the  negligence  of  their  servants.  Couch  v.  Steel 
(3  E.  &  B.  402),  and  Atkinson  v.  Newcastle  Water- 
works Company  (L.  Rep.  6  Ex.  404),  were  re- 
ferred to. 

Edwards,  Q.C.  {Pope,  Q.C.  and  Ridley  with  him), 
for  the  respondent,  the  surveyor. — This  is  an 
attempt  to  render  a  surveyor  for  the  first  time 
liable  when  he  has  not  mterferred  perponally. 
This  surveyor,  though  paid  by  salary,  is  precisely 
in  the  same  position  as  a  surveyor  appointed  under 
sect.  6  of  5  A  6  Will.  4,  c.  50.  This  was  not  an 
unauthorised  interference  with  the  highway,  and 
the  duty  of  the  surveyor  is  to  ascertain  what  is  to 
be  done,  and  he  sets  it  out.  [The  Lord  Chancellor. 
— Assuming  here  that  the  lighting  should  be  done, 
if  the  contract  shows  that  the  defendant  con- 
tracted with  John  Greenhalgh  to  light  the  place, 
John  Greenhalph  would  be  liable.  You  must, 
therefore,  show  that  defendant  did  so  contract 
with  John  Greenhalgh.] 

The  Lord  Chancellor  (Cairns). — In  this  case, 
although  the  conclusion  at  which  I  have  arrived, 
and  I  believe  the  rest  of  the  court  have  arrived, 
does  not  agree  with  the  judgment  of  the  Court  of 
Queen's  Bench,  yet  I  am  not  sure  there  is  any 
difference  in  point  of  law  between  our  decision  and 
theirs.  The  first  question  here  is,  as  it  generally 
is,  one  of  fact.  What  were  the  steps  taken  by  the 
defendant  for  the  performance  ot  this  work  P  I 
will  assume  that  this  alteration  of  the  highway 
was  a  perfectly  lawful  act,  if  done  iu  a  proper  way. 
It  is  found  in  the  case  that,  by  a  resolution  of  the 
committee  of  management  for  the  highways  ap- 
pointed by  the  vestry,  it  had  been  ordered  that  a 
part  of  the  road  about  150  yards  in  length  should 
be  raised,  and  the  defendant,  as  such  surveyor, 
was  directed  to  carrv  out  such  resolution.  I  will 
assume  that,  if  the  aefendant  could  not  carry  out 
this  resolution  by  himself,  it  was  perfectly  lawful 
for  him  to  contract  in  a  proper  manner  with  any 
third  party  for  the  execution  of  the  work,  and 
that  if  he  bad  contracted  in  a  proper  manner  to 
have  this  work,  with  all  its  incidents,  properly  pe:- 
formed,  he  would  not  have  been  responsible  for 
any  negligence  on  the  part  of  the  person  wuo  con- 
tracted to  perform  the  work.  Did  he  then  con- 
tract in  proper  manner  with  anyone  for  the 
performance  of  this  work  P  For  ihe  performance 
of  the  whole  work  he  certainly  did  not  contract ;  he 
contracted  only  for  a  performance  ot  a  part  of 
the  work.  What  was  the  part  he  contracted  for  P 
The  case  finds  as  follows :  '*  The  defendant  stated 
that  he  set  out  the  worl^aaddeterfuined  the  levels, 
but  had  nothing  to  do  wi|h  the  paving  himself, 
except  superintending  oh  behalf  of  the  committee." 
It  has  been  very  properly  admitted  in  argument 
that,  for  the  safety  of  the  public  daring  the  night, 
this  part  of  the  road  should  be  fenced  off  and 
lighted,  and  otherwise  protected.  This  work  was 
then  of  a  complex  kind,  involving  four  Gomponent 


portions — the  materials  to  be  provided  for  the 
work;  the  superintendence  of  the  work;  the 
labour ;  and  the  fencing  and  lighting  during  the 
night.  I  have  looked  with  considerable  anxiety 
to  see  what  was  contracted  for;  I  cannot  find  any- 
thing was  contracted  for  except  the  mere  Ihbour. 
The  materials  were  provided  by  tlie  vestry,  the 
superintendence  was  provided  by  the  vestry.  By 
whom  was  the  lighting  and  fencing  to  be  pro- 
vided P  It  might  have  been  reasonable  to  have 
stipulated  that  the  party  who  supplied  the  labour 
should  also  supply  the  lighting  and  fencing  ;  but 
it  does  not  apoear  that  this  was  done.  It  seemn 
that  the  surveyor  did  not  contract  for  the  lighting 
and  fencing,  and  it  seems  to  me  that  this  part  of 
the  work  remained  with  him,  to  provide  for  it  as 
a  part  of  the  work  to  be  done,  from  which  not 
having  divested  himself,  he  therefore  remains 
liable.  On  this  short  ground,  without  laying 
down  any  principle  of  law,  and  without  interfering 
with  any  of  the  decisions,  I  am  of  opinion  that  the 
defendant  continued  responsible,  and  that,  there- 
fore, the  judgment  of  the  Court  of  Queen*s  l^ench 
should  be  reversed. 

Lord  CoLKiiiD(}is,  C.J.,  Bramw£IJ«,  B.,  and 
Brett,  J.  concurred. 

Solicitors  for  appellant,  Shaw  and  TremeUerk, 
for  P.  and  /.  Watson,  Bury. 

Solicitors  for  respondent,  Clnrke^  Woodcnrk, 
and  Rylands,  for  /.  A»  and  /.  Orundy  and  Co., 
Manchester. 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S    BENCH    DIVISION. 

Reported  bj  M.  W.  McKvllar  eod  J.  M.  Lslt,  £eqn., 

BerrieterM'at-Lew. 


Friday,  Nov.  5,  1875. 

Eluot  (app.)  V,  Thompson  and  others  (resps.). 

Cei'tiorari — Time — Q'lashing  of  order  subject  to 
specinl  case — At  what  date  time  runs — 13  Gto,  2, 

C.  lo,  S.  O. 

By  \S  Geo,  2,  c.  18,  s.  6,  "  tm  •nrii  ofc&iiiorari  shall 
be  granted  to  remove  any  conviction,  judgment, 
order,  or  other  proceedings  before  any  justices  of 
the  pea^e  or  quarter  sessions,  unless  such  certiorari 
be  applied  for  within  six  calendar  months  next 
after  such  conviction,  judgment,  order,  or  otl^er 
proceedings  shaU  be  htid.*' 

On  Slst  Oct.  1874,  certain  justices  of  the  peace  made 
an  order  that  the  appeVani  should  pay  a  sum  of 
money  to  tJhe  Middltsborough  Local  Board, 

On  6th  Jan,  1875,  the  order  was  quashed  by  the 
court  of  quarter  sessions  subject  to  a  special  case, 
which  was  signed  by  tlie  chairman  on  the  let  July 
1875. 

Held,  thai  an  application  on  the  part  of  the  Middles- 
borough  Local  Board  to  bring  up  the  proceeding 
on  certiorari  was  out  of  time. 

This  was  an  application  to  bring  np  on  certiorari 
all  proceedings  consequent  upon  a  certain  order  of 
three  of  the  respondents,  being  justices  of  the 
borough  of  Midalesborough,  in  the  county  of 
York,  for  the  payment  by  the  appellant  to  the 
Middlesborough  Urban  Sanitary  authority  of  the 
sum  of  blLt  or  thereabouts,  for  the  paving,  &o.,  of  a 
certain  street  in  the  said  borough.  The  appellant 
had  refused  to  pay  the  above  sum,  the  works 
haying  been  reqaired  to  be  done  by  him  by  notice 
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given  under  the  69th  section  of  the  Poblic  Health 
Act  1848,  and  having  been  executed  by  the  said 
sanitary  authority  on  his  failing  to  comply  with 
such  notice.  On  appeal  to  the  court  of  quarter  ses- 
sions, that  court,  on  the  6th  Jan.  1875,  quashed  the 
order  of  the  justices,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  upon  a  special  case,  which 
was  signed  on  the  1st  July  1875. 

The  order  of  the  respondent  justices  bore  date 
31st  Oct.  1874. 

A.  Olen  for  the  Middlesborough  Sanitary  Au- 
thority (who  had  been  made  respondents  to  the 
appeal,  as  well  as  the  justices)  now  moved  for  a  certi' 
orari  to  bring  up  the  order  of  the  justices,  and  the 
whole  proceedings  consequent  thereupon.  The 
order  was  quashed,  subiect  to  a  case  which  was 
not  signed  until  1st  July,  so  that  the  six  months 
limit  has  not  yet  elapsed.  The  six  months  begin  to 
run  from  the  time  at  which  the  order  becomes  opera- 
tive. [CocKBXJKW,  C.J.— The  ultimate  decision  is 
nunc  pro  tune,  Mkllor,  J. — I  do  not  see  how  you 
can  get  out  of  the  words  of  the  statute.]  In  Oke*s 
Magisterial  Synopsis,  vol.  1,  p.  47,  it  is  said  that 
the  period  of  six  months  begins  to  run  from  the 
time  when  the  order  becomes  operative,  though 
more  than  six  months  may  have  eiapsed  since  the 
actual  making  of  the  order,  as  where  it  has  been 
the  subject  of  an  appeal,  in  which  case  the  time 
would  commence  running  from  its  determination. 
He  also  mentioned  Jieg.  y.  Allen  (33  L.  J.  98, 
M.C.). 

Per  Curiam  (Oockburn,  C.J.  Mellor  and 
Quain,  JJ.).— This  application  is  out  of  time,  and 
must  be  refused.  Bale  refused. 

Solicitors  for  the  applicant,  Van  Sandau  and 
Cumming,  for  Dcde^  York. 


Friday,  Nov.  5, 1875. 

Ethslstanb  (app.)  v.  The  Justices  of  Oswestet 

(resps.). 

Permitting  drunkennese^Eoidenee—Liceneing  Act 

1872,  $.  13. 
A  licensed  pereon  may  he  convicted  for  permitting 
drunkennese  on  hie  premises  upon  evidence  tluU  a 
person  who  had  been  drinking  on  such  premises 
was  found  drunk  ai  some  distance  from  them. 
This  was  an  application  for  a  rule  calling  upon 
the  respondents  to  show  cause  why  they  should 
not  state  a  case  for  the  opinion  of  the  Court  of 
Queen's  Bench  under  20  &  21  Vict.  c.  43. 

It  appeared  from  the  affidavit  of  the  appellant's 
solicitor,  that  the  appellant,  being  a  licensed  per- 
son, had  been  convicted  by  the  respondents  of 
permitting  drunkenness  on  his  premises  within 
the  meaning  of  the  Licensing  Act  1872,  s.  13.  The 
evidence  in  support  of  the  information  was  this : 
A  police  constable  found  a  labouring  man  drunk 
in  a  ditch,  distant  abuut  100  ^a^  from  the 
appellant's  premises.  The  man  himself  was  called 
as  a  witness,  and  admitted  that  he  had  visited 
three  or  four  public  houses  upon  the  night  in 
question,  the  appellant's  house,  where  he  had 
partaken  of  two  or  more  glasses  of  whisky,  being 
the  last  in  order  visited.  The  appellant  was 
sworn,  and  admitted  that  he  had  served  the  man 
with  liquor,  bat  stated  that  he  left  the  house,  to 
all  appearance  sober,  about  three  quarters  of  an 
hoar  previous  to  the  time  (11.30  p.m.)  at  which  he 
waa  found  drank  in  the  ditch.    Upon  these  facts 


the  justices  convicted  the  appellant,  recorded  the 
conviction  upon  the  lioenoe,  and  refused  to  state  a 
cose. 

Willoughhy,  for  the  appellant,  contended  thai 
the  fact  that  a  man  was  found  drunk  after  having 
been  on  licensed  premises  was  no  evidence  of  his 
having  been  in  a  state  of  drunkenness  on  such 
premises,  much  less  of  the  licensed  person  having 
*'  permitted  "  the  drunkenness  within  the  meaning 
of  the  statute.  It  misht  be  that  the  man  had 
quitted  the  premises  berore^he  drunkenness  occar- 
red.  It  was  for  the  prosecution  to  prove  affirma- 
tively that  drunkenness  had  been  permitted. 
[CocKBUiiN,  C.J. — If  a  man  goes  into  a  public 
house  sober  and  comes  out  drunk,  surely  tnat  ia 
some  evidence  that  he  got  drunk  within  the  house, 
and  that  his  drunkenness  was  permitted  by  the 
publican.]  The  case  was  no  doubt  a  suspicious 
one ;  hue  there  is  a  broad  distinction  between 
suspicion  and  legal  evidence. 

The  Court  (Cockbum,  C.J.,  and  Mellor  and 
Quain,  JJ.)  were  of  opinion  that  the  question  was 
one  of  fact  and  not  of  law.  It  could  not  be  said 
that  there  was  no  evidence  of  drunkenness  having 
been  permitted  by  the  appellant. 

Bute  refused. 

Solicitor  for  the  appellant,  0.  A,  Yorke. 


Wednesday,  Nov.  10, 1875. 
CouLBERT  (app.)  V.  Troke  (rosp.) 

Licensing  Act  1874,  s.  10— Bond  fide  traveller — 
Three  mile  distance — "Nearest  public  thorough- 
fare " — Ferry, 

By  SHct,  3  of  tlie  Licensing  Act  1874,  no  licensed 
person  may  open  his  premises  on  Good  Friday  he- 
fore  12.30  p.m.,  and  oy  sect.  9,  any  person  who 
sells  intoxicating  liquors  during  prohibited  hours 
is  liable  to  a  penalty.  By  sect.  10,  nothing  in  the 
Act  contained  *'  shaU  preclude  a  person  licensed  " 
cu  therein  mentioned  "from  selling  liquor  at  any 
time  to  bond  fide  travellers ;"  and  "  a  person  shcJi 
not  be  deemed  to  be  a  bond  fide  traveUer  unless  the 
place  where  lie  lodged  during  the  preceding  night 
is  al  least  three  miles  distant  from  the  pla.ce  where 
he  demanded  to  he  supplied  with  liquor,**  the  dis* 
tance  '*  to  be  calculated  by  the  nearest  public 
thoroughfare." 

C.  being  a  licensed  person  within  the  m>eaning  of 
sect.  10,  supplied  certain  persons  with  liquor  6e- 
fore  12.30  p.m.  on  Chod  Friday.  Such  persons 
had  in  their  own  boats  crossed  an  arm  of  the  sea, 
about  one  miU  broad,  to  reach  0.*s  premises.  If 
they  h'td  come  by  land  they  would  have  had  to 
walk  eight  miles.  The  arm  of  the  sea  was  usually 
crossed  by  an  anc^'ent  ferry,  worked  by  C,  who 
took  toll  from  all  persojis  crossing  it,  whether  in 
their  own  boats  or  in  his. 

Held,  upon  a  case  staled  by  justices  that  the  arm  of 
the  sea  was  the  "  nearest  public  thoroughfare, ' 
and  a  conviction  of  C.  under  the  Licensing  Act 
1874,  affirmed. 

This  was  a  case  stated  under  20  &  21  Vict.  c.  43, 

by  two  justices  of  the  county  of  Southampton. 
The  respondent  had  laid  an  information  against 

the  appellant  under  sect.  9  of  the  Licensing  Act 

1874(a),  for  that  the  appellant  being  licensed  to 

(a)  Lioeniiog  Act  1874,  ».  10,  "Nothing  in  this  Aot 
or  i&  the  piiiici|>al  Aot  (the  Lioensing  Aot  1872)  ooo- 
taioed  ah&U  predade  a  ponson  lioenMod  to  sell  aay  in- 
toiioAttog  liquor  iu  be  oonsomtKl  un  the  premiaas  from 
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■ell  ezoiseable  liqaors  by  retail  in  the  Ship  Inn, 
at  Elinff,  in  the  county  of  Southampton,  did  upon 
Qood  JBriday,  unlawfully  open  his  hoase  for  the 
sale  of  intoxicating  liquors  before  12.30  p.m.  to 
wit,  at  11.15  ajn.,  the  same  not  being  for  re- 
ftreahment  to  any  traveller,  or  to  any  lodger  in  the 
aaid  house. 

The  following  fBcta  were  either  proved  or  ad- 
mitted: 

1.  The  persons  to  whom  the  refreshment  was 
supplied  resided  and  had  slept  the  previous  night 
in  tne  town  of  Southampton. 

2.  The  appellant's  licensed  house  is  situate  at 
Crackmore  JSard,  on  the  western  shore  of  the 
Southampton  Water,  and  on  the  opposite  shore 
to  Southampton,  and  is  distant  from  the  town  of 
Southampton,  by  water,  rather  over  a  mile,  and 
by  the  nearest  road,  eight  miles. 

8.  From  Southampton  to  Crackmore  Hard  is 
an  ancient  ferry,  appurtenant  to  and  held  with 
the  appellant's  house,  plied  at  irregular  intervals 
bv  his  boats,  and  a  toll  is  claimed  by  him  from 
all  passengers  landing  at  the  Hard  from  boats 
belonging  to  him. 

4.  AH  persons  landing  at  the  Hard  in  other 
than  the  ferry  boats  have  to  pay  a  toll  to  the 
appellant. 

5.  All  persons  walking,  driving,  or  riding,  from 
the  town  of  Southampton  to  Crackmore  Hard, 
must  go  round  by  road,  a  distance  of  eight  miles. 

6.  The  persons  found  in  the  appellant's  house 
and  supplied  by  him  with  refreshmentn  on  the 
Oood  Friday  in  question,  had  crossed  the  water 
from  Southampton  to  the  said  house  in  their  own 
boats. 

On  the  part  of  the  appellant  it  was  contended 
that  the  persons  to  whom  refreshment  was  sup- 
plied were  bond  fide  travellers,  as,  unless  by  cross- 
ing the  Southampton  water,  an  estuary  of  the  sea, 
the  distance  between  the  two  places  by  the  nearest 
public  thoroughfare  would  very  considerably  ex- 
ceed three  miles.  But  the  justices  beiug  of  opinion 
that  the  persons  supplied  with  refreshment  by  the 
appellant,  having  crossed  the  water  and  landed  at 
a  lerry  at  which  the  public  were  entitled  to  land 
on  payment  of  a  toll,  had  used  a  public  thorough- 
fare for  the  purpose  of  reaching  the  appellant's 
house,  convicted  the  appellant  in  the  mitigated 
penalty  of  ten  shillings  and  costs. 

The  question  of  law,  therefore,  is,  whether  per- 
sons crossing  the  Southampton  water  in  their  own 
private  boats,  and  landing  at  a  ferry,  at  which  the 

Eublic  are  entitled  to  land  on  payment  of  a  toll, 
ave  come  by  a  public  thoroughfare  within  the 
meaning  of  sect.  10  of  the  Licensing  Act  1874,  the 
appellant's  house  being  also  aocessiole  by  a  public 
highway.  If  the  court  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  then  the 

telling  tnoh  liqna^  at  an^  time  to  bond  fide  travel- 
lers, or  to  penons  lodging  in  his  house.  ...  A  person 
fur  the  porpoees  of  Uiis  Act  and  the  prinoipM  Aot 
shall  not  be  deemeid  to  be  a  bond  fide  traveller  nnleaa 
the  plaoe  where  he  lodged  during  the  preceding  night  is 
at  least  t^ree  miles  distant  from  the  plaoe  where  he 
deiQfrDds  to  be  sopplied  with  licj^aor,  snon  distance  to  be 
oaliulated  by  the  nearest  pubtio  thoroughfare."  Sect. 
8  of  the  Act  Axes  tht*  closing  hours  fur  licensed  premises, 
and  sect  9  impo»es  a  n:'*«'mum  pensltj  on  any  person 
felling  liquor  during  suol  lAOure.  It  appears  to  he  still 
law  that  the  rejection  ot  &  bonit  fid«  traveller  by  an 
luukoeper  is  both  actionable  and  indictable :  (See  K.  v. 
LueUin,  12  Mod.  225;  R.  r  Ivev$,  7  0.  A  P.  213; 
Kirkman  v.  Shau>cm9$,  5  T.  B.  17  i  Vhomp»on  v.  Lacy, 
3  B.  A  Aid.  283 ;  Davieu  v  8  rac«,  L  Eep.  4  C.  f .  !?-«.) 


said  conviction  is  to  stand,  but  if  the  court  should 
be  of  opinion  otherwise,  then  the  said  conviction  is 
to  be  dismissed. 

Bullen,  for  the  appellant. — The  **  nearest  public 
thoroughfare"  in  sect.  10  of  the  Licensing  Aot 

1874,  must  mean  the  nearest  available  public 
thoroughfare— the  nearest  way  open  to  aJl  the 
public  without  payment,  in  the  same  manner  as  a 
public  highway  is.  [Quain,  J. — It  cannot  be  said 
that  the  sea  is  not  a  public  highway ;  and  to  cross 
the  sea  in  a  boat  is  just  like  driving  along  a  road 
in  a  carriage].  If  this  conviction  be  affirmed,  it 
will  follow  that  persons  who,  not  being  able  to 
afford  to  go  by  the  ferry,  have  walked  eight  miles, 
will  be  deprived  of  refreshment. 

No  counsel  appeared  for  the  respondents. 

The  Court  (Mellor  and  Quain,  J  J.)  affirmed  the 
conviction.  The  persons  supplied  with  refresh- 
ment had  come  less  than  three  miles  by  a  public 
thoroughfare,  so  that  they  could  not  be  deemed 
"  bond  fide  travellers  "  within  the  meaning  of  the 
statute. 

Conviction  affirmed. 

Solicitor  for  the  appellant,  /.  E,  CoanoeU,  for  W* 
CoaweU,  Lymington. 

June  8  and  Nov,  6, 1875. 
Oxford  Guardians  (apps.)  v.  Barton  (resp.) 
Liability  for  wife*8  maintenance — Protection  order 
under  20  ^  21  Vict,  c.  86,  $,  21—13  ^  14  Vicf:. 
e,  101, «.  6. 
Justicee  at  petty  sessions  refused  an  application  by 
the  appellants  to  make  an  order,  under  13  ^  14 
Vict,  c.  101,  s,  5,  upon  the  respondent  to  maintain 
or  contribute  toward  the  maintenance  of  his  wife, 
who  was  a  lunatic  chargeable  to  the  appellants* 
Union,  on  the  ground  that  a  protection  order, 
which  she  had  obtained  under  20  4"  21  Vict,  c,  85, 
«.  21,  and  which  had  not  been  discharged,  a6- 
solved  him  from  such  liability. 
Held,  upon  a  case  stated,  that,  under  the  circum- 
stances, the  respondent  was  liable,  and  thai  the 
justices  were  wrong. 
This  was  a  case  stated  by  two  i us t ices  of  the  peace 
in  and  for  the  City  of  Oxford,  under  the  statute 
20  &  21  Vict.  c.  43,  for  the  purpose  of  obtaining 
the  opinion  of  the  court  on  questions  of  law  which 
arose    before    the    said    justices,  as    hereinafter 
stated. 

At  apetty  sessions,  holden  at  the  Police  Court, 
Town  Bill,  m  the  City  of  Oxford,  on  the  5th  Jan. 

1875,  a  complaint  was  preferred  by  the  guardians 
of  the  poor  within  the  city  of  Oxford,  by  Walter 
Thompson,  their  clerk,  duly  empowered  by  them 
in  that  behalf  (the  said  guardians  being  herein- 
after called  the  appellants),  against  Edward  Barton 
(hereinafter  called  the  respondent),  under  sect.  5 
of,  the  statute  13  A  14  Vict.  c.  101,  charging  that, 
on  the  1st.  Dec.  1874,  one  Harriet  Barton,  the 
wife  of  the  said  Edward  Barton,  of  Friars  Entry, 
in  the  parish  of  St.  Mary  Magdalen,  in  the  city  of 
Oxford,  being  a  lunatic,  and  being  then  chargeable 
to  the  united  parishes  within  the  said  city  of 
Oxford,  by  a  certain  order  in  that  behalf  of  Robert 
Pike,  Esq.,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  city,  bearing  date  the 
same  1st.  Dec.,  was  on  the  same  1st  Dec.  conveyed 
and  removed  to  the  lunatio  asylum,  situate  at 
Littlemore,  in  the  county  of  Oxford,  being  an 
asylum  for  the  maintenance  of  the  pauper  luna- 
tics of  the  county  of  Oxford  and  city  of  Oxford, 
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where  she  had  been  confined  as  a  pauper  lunatic 
from  thence  to  the  date  of  the  said  complaint; 
that  she  was  then  insane ;  and  that  the  sum  of 
10«.  8d.  was  the  weekly  charge  for  her  mainte- 
nance in  the  said  asylum;  and  applying  to  the 
justices  to  make  an  order  upon  the  respondent  to 
maintain  or  contribute  towards  the  maiutenanoe 
of  his  said  wife  in  such  asylum. 

The  said  complaint  was  heard  and  determined 
by  the  said  justices,  bein^;  then  present;  and  upon 
such  hearing  the  application  was  dismissed. 

And  the  said  justices,  in  compliance  with  an 
application  of  the  appellants,  and  the  provisions 
of  sect.  2  of  20  &  21  Vict.  c.  43,  stated  and  signed 
the  following  case : 

Upon  the  hearing  of  the  said  complaint,  it  was 
proved  on  the  part  of  the  appellants,  and  found  as 
a  fact,  that  the  said  Harriet  Barton  was,  on  the 
Ist  Dec.  1874  removed  to  the  said  asylum,  under 
an  order  of  the  said  Robert  Pike  in  that  bjhalf, 
and  that  she  was  still  an  inmate  of  such  asylum 
and  chargeable  to  the  united  parishes  within  the 
said  city  of  Oxford.  It  was  also  proved  that  the 
cost  of  maintenance  of  the  said  MaiTiet  Barton, 
since  her  removal  to  the  said  asylum,  had  been  at 
the  rate  of  lOa,  'Sd.  per  week. 

It  was  admitted,  on  the  part  of  the  appellants, 
that  by  an  order  under  the  hands  and  seals  of  two 
of  her  Majesty*s  justices  of  the  peace  in  and  for 
the  said  city  of  Oxford,  dated  the  23rd  Dec.  1873, 
and  made  under  sect.  21  of  the  statute  20  d^  21  | 
Vict.  c.  85,  after  reciting  that  it  had  been  proved 
to  the  said  justices,  upon  oath  and  otherwise,  that 
on  the  12th  Oct.  18dl,  the  said  Harriet  Barton 
was  duly  married  to  the  respondent,  and  that 
afterwards,  on  the  17th  Aug.  1871,  the  respon- 
dent without  reasonable  cause  deserted  her,  and 
that  she  was  then  maintaining  herself  by  her  own 
industry  and  property,  it  was  ordered  that  the 
earnings  and  property  of  the  said  Harriet  Barton, 
acquired  or  to  be  acquired  by  her  since  the  com- 
mencement of  such  desertion  as  aforesaid,  should 
thereafter  be  protected  from  the  respondent,  and 
from  all  creditors  and  persons  claiming,  or  who 
might  thereafter  claim  under  him,  and  that  all 
such  earnings  and  property  should  belong  f»nd 
should  be  deemed  to  belong  to  the  said  Harriet 
Barton  as  if  she  were  a  fevne  sole.  And  it  was 
farther  admitted  on  the  part  of  the  appellants  that 
the  said  desertion  had  not  ceased  at  the  date | of 
the  removal  of  the  said  Harriet  Barton  to  the  said 
i8ylum,  and  that  the  said  protection  order  had 
not  been  discharged. 

It  was  admitted  on  the  part  of  the  respondent 
that  the  said  Harriet  Barton  was  his  wife,  but  it 
was  contended  by  him  that  the  procurement  by 
the  said  Harriet  Barton  of  the  recited  order  ab 
solved  him  from  all  liability  to  maintain  or  to  con- 
tribute towards  the  maintenance  of  the  said  EEarriet 
Barton  so  long  as  the  said  order  continued  in 
force. 

The  justices  were  of  opinion  that  the  contention 
of  the  respondent  was  well  founded,  and  they, 
therefore,  dismissed  the  application  of  the  appel- 
lants for  the  following,  amongst  other  reasons  : 

First.  That  by  sect.  21  of  the  statute  20  &  21  Vict. 
0.  85,  in  the  case  of  any  such  order  as  that  herein- 
before recited  being  made,  '*  the  wife  shall,  during 
the  continuance  thereof,  be  and  be  deemed  to  have 
.been,  during  such  desertion  of  her,  in  the  like 
position  in  all  respects,  with  regard  to  property 
and  contracts,  and  suing  and  being  suoj,  as  she 


would  be  under  this  Act  if  she  obtained  a  decree 
of  judicial  separation ;"  and  that  by  sect.  26  of  the 
same  statute,  "in  every  case  of  a  judicial  separation 
the  wife  shall,  whilst  so  separated,  be^considered 
as  a  feme  sole  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  or  being  sued  in 
any  civil  proceeding ;  and  her  husband  shall  not  be 
liable  in  respect  of  any  engagement  or  contract 
she  may  have  entered  into,  or  for  any  wrongful 
act  or  omission  by  her."    That  these  provisions  of 
the  said  2 Ist  section  could  not  be  intended  exclu- 
sively for  the  benefit  of  the  wife,  leaving  the  hns- 
band*s  liabilities  intact;  for  then  he  might  be  liable 
for  the  trade  debts  of  his  wife.    That  the  wife's 
status  generally  was  intended  to  be  that  of  a  mar- 
ried woman  under  a  judicial  separation,  so  long  as 
the  order  continued,  because  the  21st  section  would 
not  otherwise  take  away  the  husband's  ordinary 
marital  rights,  such  as  cohabitation.    That  this 
right  was  intended  to  be  taken  away  appears  clear, 
for  otherwise  the  provisions  of  the  2 Ist  section  for 
the  protection  to  the  wife  would  be  left  to  the  hus- 
band's discretion,  and  could  be  put  an  end  to  at 
any  time  at  his  option,  whereas  there  is  provision 
expressly  made  for  his  applying  for  a  discharge  of 
the  order  by  the  justices.    The  words  used  are 
that  the  wife's  position  in  all  respects  shall  be 
that  of  a  wife  judicially  separated,  with  regard  to 
property  and  contracts,  and  suing  and  being  sued ; 
thus  not  limiting  the  protection  to  her  property 
and  contracts,  or  to  her  '*  suing  and  being  sued. 
But  the  wife  could  hardly  be  in  this  position 
unless  the  husband  was  also,  for  otherwise  the 
wife's  creditors  would  be  the  parties  benefited,  for 
their  rights  would  be  doublea.    They  would  have 
their  old  rights  against  the  husband,  in  addition 
to  their  new  ones  against  the  wife  as  a  feme  sole. 
But  if  the  Act  renders  this  contention  inapplicable 
to  any  creditors,  it  does  so  to  all  creditors ;  and  if 
trade  creditors  could  only  sue  her  as  a  feme  soUf 
creditors  also  who  supplied  her  with  necessaries 
would  be  in  the  same  position.    In  other  words, 
the  usual  common  law  as  to  the  wife  being  the 
husband's  ageut  for  obtaining  necessaries,  does 
not  apply  to  a  wife  with  a  protection  order,  living 
as  a  fame  sole.    And  provision  is  expressly  made 
that  the  protection  order  shall  only  be  made  in 
case  *'  the  wife  is  maintaining  herself  by  her  own 
industry  or  property."     This    provision    would 
be  unnecessary  if  the  husband's  liability  continued; 
and  if  these  continued  he  might  be  prosecuted  as 
a  rogue  and  vagabond  for   being    of    sufficient 
ability  to  support  his  wife,  and  yet  not  actually 
maintaining  her.    But  this  criminal  liability  was 
hardly  intended  to    apply  whilst  the  wife  was 
living  apart  from  her  husband  as  a  feme  sole. 

Secondly.  That  the  equitable  maxim  that  a  man 
cannot  take  advantage  of  his  own  wrong  does  not 
prevent  this  interpretation,  because  it  would 
apply  even  more  strongly  in  cases  of  judicial  sepa- 
ration, and  would  apply  most  strongly  in  cases  of 
absolute  divorce,  where  the  liability  of  the  hus* 
band  would  admittedly  cease. 

Thirdly.  That  on  a  judicial  separation  the  hus- 
band is  not  liable  to  support  his  wife,  or  supply 
her  with  necessaries.  In  sei  t.  26  of  the  above  Act 
it  is  provided,  "That  where,  upon  any  judicial 
separation,  alimony  has  been  decreed  orordeied 
to  be  paid  to  the  wife,  and  the  same  shall  not  be 
duly  paid  by  the  husbund,  he  shall  be  liable  for 
necessaries  supplied  for  her  use;"  clearly  implying 
that  unlesti  alimony  had  been  decrt^d  qx  ^t^^x^i^ 
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and  was  left  unpaid,  the  husband  would  not  be 
liable  for  necesaries. 

Fourthly.  That  the  justices,  under  13  &  14  Yict. 
c.  101,  s.  5,  haying  considered  the  circumstances 
of  the  present  case,  including  their  previous  order 
for  the  protection  of  the  wife  s  property,  had  power 
to  decline,  so  long  as  such  order  continued,  to 
make  the  husband  pay  any  sum  towards  the  main- 
tenance of  his  wife,  notwithstanding  that  his 
pecuniary  position  of  itself  might  have  justified 
such  an  order. 

The  question  of  law  upon  which  this  case  is  stated 
for  the  opinion  of  the  court,  therefore,  is  whether  the 
justices  had  the  power,  so  long  as  their  previous 
protection  order  to  the  wife  continued  in  force,  to 
decline  to  make  an  order  under  13  &  14  Vict.  c. 
101,  s.  5,  upon  the  husband,  notwithstanding  that 
his  pecuniary  position  of  itself  mieht  have  justi- 
fied such  an  order,  and  the  court  is  humbly  soli- 
oited,  according  to  the  power  vested  in  it  by 
statute,  to  remit  the  case  to  the  justices,  with  the 
opinion  of  th^  court  thereon,  or  to  make  such  other 
order  as  to  the  court  may  seem  fit. 

This  case  came  to  be  heard  on  the  8th  June, 
before  Lush  and  Quain,  JJ. 

Haselfooi  argued  for  appellants,  the  guardians. 
— It  has  been  held  in  Kamaden  v.  Brearley  (32 
L.  T.  Rep.  N.  S.  24 ;  L.  Rep.  10  Q.  B.  147),  that 
the  2 1st  and  26th  sections  of  this  Act  are  to  be 
read  together,  and  that,  for  all  purposes,  a  woman 
with  an  order  of  protection  is  in  the  same  position 
as  if  she  were  judicially  separated  from  her  hus- 
band; but  it  does  not  follow  that  a  husband, 
although  not  liable  for  his  wife's  necessaries  after 
a  judicial  senaration,  should  be  absolved  from  this 
liability,  which  in  a  question  between  the  parish 
and  the  husband,  and  not  between  the  wife  and 
the  husband  or  his  creditors.  [Quain,  J. — It 
would  be  strange  if  the  desertion  by  the  husband 
could  give  him  protection  from  liability  for  his 
wife's  chargeability.]  The  wife,  with  a  protection 
order,  is  in  the  position  of  a  feme  sole  only,  with 
respect  to  the  matters  mentioned  in  the  statutes, 
viz.,  for  the  purposes  of  property  and  contract, 
wrongs  and  injuries,  and  suing  or  being  sued  in 
any  civil  proceeding.  This  is  an  application  on 
behalf  of  the  ratepayers,  and  is  not  touched  by  the 
statute  concerning  the  position  of  protected  and 
separated  wives.  Thus  it  appears  from  Thomas 
y.  AUop  (L.  Rep.  5  Q.  B.  151),  which  was  a  decision 
upon  31  &  32  Vict,  c  122,  s.  33,  containing  almost 
the  same  words  as  13  d^  14  Vict.  c.  101,  s.  5. 

No  one  appeared  for  the  respondent,  but  in  con- 
sequence of  some  doubts  expressed  by  Lush,  J., 
the  case  was  directed  to  be  re-argued  before  the 
full  court. 

Nov,  6. — Hctaelfoot  a^in  appeared  for  the 
guardians ;  but,  after  reading  the  special  case,  and 
the  sections  of  the  statute  upon  which  it  depen<ls, 
he  was  stopped  by  the  court  (Cockburn,  C.J., 
Mellor  and  Quain,  J  J.),  who  said  the  matter  seemed 
too  clear  to  be  argued,  and  directed  that  the 
justices  should  make  the  order  of  maintenance 
a;jon  the  respondent. 

JudgmerU  for  appellanU, 

Solicitors  for  apiicllants,  Olirkes,  Bawlins  and 
Clarke,  tor  T,  and  O.  MuUam,  Oxford. 


Saturday,  Nov,  13, 1876. 

MuNDAT  (app.)  V.  Maiden  (resp.) 

Common  a$8ault  —  Suhaequent  indecency — Aggro- 
voted  nature  —24  ^  25  Vict,  c,  100,  8.  43. 

The  appellant  placed  a  girl  of  eight  years  old  on 
his  knee  and  kissed  her.     About  a  quarter  of  an 
hour  afterwards,  withoiU  asking  h^tr  to  do  any' 
thing  or  again  touching  her,  he  exposed  his  person 
and  abused  himself  in  tier  presence.     The  justices 
sejttenced  him  to  six  months*  hard  labour  for  an 
assault  of  an  aggravaipd  nature  on  a  female, 
under  24  ^  25  Vict,  c,  100,  s.  43. 
Held,  upon  a  case  stated,   that  what   took  place 
after  the  assault  was  over  could  not  be  said  to 
render  the  assault  one  of  an  aggravated  nature 
within  the  words  of  this  section,  and  that  the 
conviction  must  be  quashed. 
This  was  a  case  stated    by  two  justices   of  the 
peace  for  the  borough  of  Blanley,  in  the  county  of 
Stafford,  under  20  &  21  Vict.  c.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  couii)  upon  the 
question  of  law  which  arose  before  them  as  herein- 
after stated. 

At  a  petty  session  of  the  peace,  holden  in  and 
for  the  said  borough  of  Hanley,  on  the  14th  Nov. 
1874,  one  Robert  Munday,  the  above-named  de- 
fendant, was  brought  before  the  said  justices  in 
custody,  and  charged  upon  the  information  of  one 
Eliza  Maiden,  the  informant,  with  having  on  the 
12th  of  the  same  month  of  Nov.,  at  the  borough  of 
Hanley,  unlawfully  assaulted  one  Martha  Maiden, 
a  child  in  the  eighth  year  of  her  age ;  and  the  said 
parties  respectively  bein^  then  present,  the  said 
charge  was  duly  heard  by  the  said  justices,  and 
upon  such  hearing  the  said  Robert  Mcnday  was 
duly  convicted  of  the  said  offence ;  and  they  ad- 
judged that  the  said  Robert  Munday,  for  his  said 
offence,  should  be  imprisoned  in  the  House  of 
Correction  at  Stafford,  in  and  for  the  said  county, 
and  there  kept  to  hard  labour  for  six  calendar 
months. 

And  the  said  justices,  upon  the  request  in  writ- 
ing of  the  said  Robert  Munday,  who  was  dissatis- 
fied with  the  said  determination  as  being  erroneous 
in  point  of  law,  and  in  pursuance  of  the  said 
statute,  stated  and  signed  the  following  case : 

At  the  hearing  of  the  said  information  the  fol- 
lowing facts  were  proved : 

The  said  Robert  Munday  was  a  lodger  in  the 
house  of  the  said  Eliza  Maiden.  The  said  Martha 
Maiden  is  hc-r  daughter,  and  is  not  quite  eight 
years  old.  On  Thursday,  the  said  12th  Nov.,  the 
said  Eliza  Maiden  left  her  house  in  the  said 
borouj^h  about  one  o*clock  in  the  afternoon,  and 
remained  away  therefrom  for  two  or  three  hours. 
She  left  the  said  Martha  Maiden  and  the  said 
Robert  Munday  together  alone  in  the  house,  and 
the  said  Robert  Munday  knew  that  the  said  Eliza 
Maiden  had  gone  out.  When  the  said  Eliza  Maiden 
went  out  the  said  Robert  Munday  and  Martha 
Maiden  were  in  the  sitting  room  of  the  house  on 
the  ground  floor  having  their  dinner.  The  said 
Robert  Munday  first  finished  his  dinner ;  and  when 
he  had  done  so  he  sat  down  in  an  arm  chair  in  the 
sittmg  room  in  front  of  the  fire.  Soon  afterwards 
the  said  Martha  Maiden  finished  her  dinner,  and 
then  the  said  Robert  Munday  called  her  to  him. 
She  went  to  him  and  he  cleaned  her  finger  nails 
and  had  her  on  his  knee.  He  kissed  her  four  or 
five  times,  and  she  then  got  off  his  knee.  About 
a  quarter  of  an  hour  afterwards,  the  said  Robert 
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Munday,  Rtill  continuing  to  sit  in  the  said  chair, 
and  the  said  Martha  Maiden  standing  by  a  table, 
the  said  Robert  Mnnday  unbuttoned  his  trousers, 
palled  out  his  person,  and  abused  himself  in  the 

Sresence  of  the  said  Martha  Maiden.  Whilst 
oing  so  he  called  her  attention  to  it,  but  he  did 
not  ask  her  to  do  anything,  nor  was  it  alleged  that 
he  again  touched  her.  She  stated  tnat  she  told 
the  said  Robert  Munday  that  what  he  did  was 
naughty.  When  Eliza  M!aiden  came  home  Martha 
Maiden  made  a  communication  to  her,  Robert 
Mundayhaying  left  the  house  before  Eliza  Maiden's 
return. 

The  evidence  of  the  said  Martha  Maiden  was  not 
in  anyway  corroboratcKi.  In  cross-examination  by 
the  uitorney  of  the  Raid  Robert  Munday,  she  stated 
that  the  said  Robert  Munday  had  never  kissed  her 
before,  and  had  never  cleaned  her  finger  nails 
beforo. 

It  was  contended  on  behalf  of  the  said  Robert 
Munday,  that  to  constitute  an  aH8ault  there  must 
have  been  either  a  hostile  intention  or  some  actual 
corporal  injury  towards  the  complainant ;  and  that 
there  was  no  evidence  of  such  hostile  intention  as 
to  justify  a  conviction,  and  that  there  was  no  as- 
sault in  law. 

The  said  justices,  however,  being  of  opinion  that 
the  conduct  of  the  said  Robert  Munday  in  taking 
the  said  Martha  Maiden  on  his  knee,  in  cleaning 
her  finger  nails,  and  in  kissing  her,  amounted  in 
law,  ander  the  circumstances  before  stated,  to  an 
assault,  and  they,  therefore,  convicted  the  said 
Robert  Munday  as  aforesaid. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  were, 
whether  the  said  acts  of  the  said  Robert  Munday, 
or  any  of  them,  constituted,  under  the  circum- 
stances aforesaid,  an  assault  in  law.  If  the  court 
should  be  of  opinion  that  the  said  conviction  was 
legally  and  properly  made,  and  the  said  Robert 
Mundy  is  liable  as  aforesaid,  then  the  said  con- 
viction was  to  stand  ;  but  if  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  was  to 
be  dismissed. 

Besley  argued  for  the  appellant.—  There  are  two 
objections  to  this  conviction,  either  of  which,  if 
Talid,  must  be  conclusive  in  favour  of  the  appel- 
lant. First,  this  was  not  a  common  assault;  and, 
secondly,  even  if  by  reason  of  the  child's  tender 
ag9  her  consent  did  not  alter  the  legal  effect  of 
what  might  have  been  an  assault,  had  she  been 
kissed  and  placed  on  defendant's  knee  against 
her  will,  yet  the  sentence  of  six  months'  im- 
prisonment with  hard  labour,  being  the  atmost 
penalty  for  an  assauH  of  an  aggravated  nature, 
ooald  not  be  applicable  to  the  circumstances 
of  this  case;  and  in  cither  event  the  convic- 
tion must  be  quashed.  But,  for  what  sub- 
sequently took  place,  which  was  considered, 
apparently,  by  the  justices  to  show  the  indecent 
motive  which  prompted  the  defendant,  there  was 
certainly  no  assault  in  his  first  proceedings,  so 
long  as  they  were  without  any  further  intention.  If 
their  nature  appeared  to  be  different  in  conse- 
qaenoe  of  what  followed,  the  acts  mnst  constitute 
cither  an  indecent  assault  or  an  indecent  exposure 
of  the  person  ;  both  of  which  are  punishable  only 
by  indictment.  The  jnstices  cannot  give  them- 
MTes  jurisdiction  by  holding  an  indictable  offence 
to  be  a  mere  common  assault.  The  sentence  was 
imposed  under  sect.  43  of  24  A  25  Yiot.  c.  100 : 
*Wbm  any  person  shall  be  charged  beforo  two 


justices  of  the  peace  with  an  assault  or  battery 
upon  any  male  child,  whose  age  shall  not  in  the 
opinion  of  such  justices  exceed  fourtef'n  years,  or 
upon  any  female,  either  upon  the  complaint. of  the 
party  agrieved  or  otherwise,  the  said  justices,  if 
the  assault  or  battery  is  of  such  an  aggravated 
nature  that  it  cannot  in  their  opinion  be  sufficiently 
punished  under  the  provisions  hereinbefore  con- 
tained as  to  common  assaults  and  batteries,  may 
proceed  to  hear  and  determine  the  same  in  a  sum- 
mary way  ;  and  if  the  same  be  proved,  may  convict 
the  person  accused  ;  and  every  such  offender  shall 
be  liable  to  be  imprisoned  in  the  common  gaol  or 
house  of  correction,  with  or  without  hard  labour, 
for  any  period  not  exceeding  six  months,  or  to  pay 
a  fine.  The  previous  section  limits  the  imprison- 
ment by  justices  for  a  common  assault  or  battery 
to  two  months.  This  last  point  is  concluded  by 
the  case  of  Re  Thompson  (6  H.  &  N.  193),  which, 
although  before  this  Act,  was  decided  upon  a  provi- 
sion iotidtim  ofvrhU  in  16  &  17  Vict.  c.  30,  s.  1.  It 
was  there  held  by  the  whole  court  that  the  section 
applied  only  to  common  assaults,  and  not  to  an 
assault  accompanied  by  any  circumstances  which  ^ 
make  it  a  distinct  offence  recognised  by  the  lav^  as 
something  more  than  a  mere  assault.  [Cocrbu&n, 
C.J. — In  that  case  the  facts  proved  constituted  a 
rape,  which  it  was  said  was  an  offence  of  a  different 
class  from  an  assault.  The  difficulty  here,  as  it 
seems  to  me,  is  to  hold  that  what  took  place  after 
the  assault  was  entirely  concluded,  cx)uld  possibly 
aggravate  the  previous  assault.]  That  objection 
is  quite  sufficient  for  my  purpose. 

Latham  nppeared  for  the  respondent. 

CocKBURN,  C  J. — It  does  not  appear  from  the 
facts  stated  that  the  defendant's  indecent  beha- 
viour a  quarter  of  an  hour  after  the  assault  proved, 
was  connected  with  the  assault.  It  could  not, 
therefore,  render  the  assault  proved  one  of  an 
aggravated  nature. 

Fi£LD,  J.,  concurred. 

JuAgmeni  for  appellant. 

Solicitor  for  appellant,  H.  Tyrrell, 

Solicitors  for  respondent,  Johnson  and  Weather- 
alls, 


Sniurday,  Nov.  13,  1875. 

Yerball  and  another  (apps.)  v,  Crotdon 
Union  (resps.). 

Poor  raie — Itace  course — Actual  profits — 
Admissible  evidnnce. 
The  appellants,  at  tlie  hearing  by  quarter  sessionn 
of  their  appeal  against  the  raie  made  upon  their 
racecourse,  proved  the  rent  they  paid,  hut  were 
called  upon   to  produce  their   hooks  of  account, 
showing  their  receipts  and  expenditure  ;  and  the 
respondents  tendered  other  affirmative  evidence  of 
the  profits  made  thereby.     The  quarter  sessions 
refused  to  receive  this  evidence. 
Held,  upon  a  case  sf<ited,  that  the  actual  profits 
might  he  material  in  firing  the  assessable  value,, 
and  this  evidence  was  ttierffnre  admissible. 
This  was  an  appeal  by  John  Frederick  Yerrall  and 
Henry  Wright  to  the  Easter  Quarter  Sessions  for 
the  County  of  Surrey,  against  a  poor  rate  made  by 
the  Gusrdians  of  the  Croydon  Union,  and  affirmed . 
by  the  Union  Assessment  Committee 

The  court  of  quarter  sessions  gave  judgment  for 
the  appellants^  subject  to  the  following  case : 

The  appellants  are  the  occupiers  of  certain  land 
in  the  parish  of  Croydon,  In  the  county  of  Surrey  ^ 
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in  the  Uroydon  Unioii.  The  respondeTita  are  the 
Guwdians  of  the  Croydon  Union  and  the  Union 
A^Bemment  Committee. 

The  land  oconpied  bj  the  appellante  in  respect 
of  the  occupation  of  fhich  the  rateappealedBgaioBt 
was  made,  consisted  of  119a.  3r.  27p.,  of  which 
101ft.  Sr,  90p.  were  need  by  the  appellants  as  » 
taceoonrse,  and  the  residue  for  •gricultural  pnr- 

The  part  of  the  land  in  qDeation  occnpied  as  a 
raceooarae  is  railed  oS  fW>m  the  other  land,  and 
there  are  erected  thereon  several  stands  for  the 
nee  of  persons  coming  to  see  the  races,  to  wit,  a 
grand  stand  having  accommodation  Tor  2000  per- 
sons, and  a  small  stand  for  600  persons.  The  ap- 
peUants  charge  prices  Tsrying  from  7i.  Sd.  to  Si.  (id. 
to  each  person  using  the  stands,  and  the  appal- 
lanta  also  on  dajs  on  which  races  are  held  let  off 
at  varying  rentals  portions  of  the  land  to  be  occu- 
pied by  refreshment  booths,  &o.  The  appellants 
give  stakes  and  cups  to  be  run  for  at  tne  race 
meetings,  at  some  of  which  the  addeil  monej' 
amounts  to  5001.,  which  is  paid  b;  the  appellants. 

The  appellants  oocnpj  the  whole  of  the  land  in 
question  as  tenants  of  Mr.  Iiewis  Lloyd,  under  a 
lease  for  ten  years,  from  Christmas  1838,  at  a 
rental  of861I.  10».  Before  Christmae  1868  the 
appellants  had  occupied  the  same  land  in  the  same 
manner,  and  with  similar  buildings  on  it,  as  tenants 
of  the  trastees  of  Archbishop  Whitgift's  Hospital 
at  Croydon,  ander  a  lease  which  had  not  expired 
before  Christmas  1868,  at  a  rent  of  about  S21(.  per 
annum ;  this  lease  the  appellants  surrendered  to 
Mr.  Lewis  Lloyd,  who  sometime  in  the  year  1868 
purchased  the  freehold  «f  the  land  in  question, 
And  who  thereupon  granted  the  above-mentioned 
lease  for  ten  vears.  at  an  annual  rental  of  8611. 10«. 
This  snrrender  was  in  pursuance  of  an  arrange- 
ment made  at  the  time  the  said  Ur.  Lewie  Lloyd 
purchased,  that  the  appellants  should  surrender 
and  take  a  lease  at  a  per  centoge  on  the  purchase- 
money. 

The  following  ia  the  entry  in  the  valaation  list 
and  in  the  rate  book  of  the  rate  appealed  agwnst : 
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On  the  hearing  before  the  court  of  quarter  ses- 
gions,  the  appellants  called  two  land  surveyors  and 
auctioneers  as  witnesses,  who  put  the  rateable 
Tftlne  of  the  land  at  6111.  These  witnesses  arrived 
attfae  estimated  value  of  6I1I.  as  follows:  81  acres 
at  31. 10«.  per  acre,  2671.  i  20  acres  at  li.  10».  per 
acre,  301. ;  U  acres  at  21.  5$.  per  acre,  321. :  2  acres 
12  perches,  21.  ;  homestead  and  two  cottages,  602. ; 
total,  4111. :  and  2001.  in  addition,  being  10  per 
oent.  on  the  estimated  cost  of  oonstmction  of 
grand  and  other  stands.  These  witnesses  alao 
Btated  that  neither  of  them  had  ever  before  valued 
a  raceoourse,  and  that  they  had  no  information 
M  to  the  receipts  of  this  ooorse,  and  no  idea  of  ite 
pn^ta. 

The  reapondenti  called  for  the  produotion  of  the 
appellants  books  of  aooonnta,  showing  the  receipts 
ua   eipenditnre    in  respect  of  tha  noeconrse. 


which  books  the  appellants  had  received  notice  to 
produce.  The  reiipouden'ts  also  proposed  to  give 
affirmative  evidence  of  the  proDte  derived  rrom 
the  land  in  question  nsed  as  a  racecourse,  as 
being  material  in  asoertaintag  its  present  rateable 

The  court  of  quarter  sessions  decided  that  the 
respondents  were  not  entitled  to  call  for  the  pro- 
duction of  the  said  hooka  of  aooonnt,  nor  to  give 
the  said  alErraative  evidence. 

The  o3urt  of  quarter  sessions  being  of  opinion 
that  the  above-mentioned  evidence  tendered  by 
the  respondents  was  inadmissible,  gave  judgment 
for  the  appellants,  diaalloiriui;  the  rate  appealed 
ai^lnst,  and  made  an  order  reducing  the  rate  to 
1CXH)I.  gross  estimated  rental,  and  8501.  rateable 
value,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  as  to  the  admissibility  of  the  above- 
mentioned  evidence. 

If  the  Court  of  Queen's  Bench  shall  be  of  opi- 
nion that  the  abuve-mentioned  evidence,  or  any 
part  thereof,  was  admiBsible,  then  the  judgment 
of  the  court  of  quarter  sessions  and  the  order 
based  tbereou  shall  he  void  and  of  no  effect,  and 
the  appeal  remitted  to  the  said  court  of  quarter 
sessions  in  order  that  such  evidence  as  aforesaid 
may  be  token.  Otherwise  the  judgment  of  the 
said  court  of  quarter  sessions  to  be  affirmed,  and 
their  said  order  to  stand. 

Thetiger,  Q.C.  and  Oppenheim,  argued  for  the 
appellants.— The  question  here  is,  whether  the 
rate  is  to  be  fixed  by  the  profit  of  a  partionUr 
tenant  or  by  the  rent  which  may  be  obtained 
generally  for  thi  land  and  premises.  [Cockburn, 
C.J. — Is  not  the  best  information  as  to  the  rent 
which  the  hypothetical  truant  would  pay  to  bo 
obtained  from  the  actual  tenant's  books  rj  It  has 
been  held  over  and  over  again  in  analogous  cases, 
thitt  the  profits  of  a  trade  ere  no  test  of  the  rate- 
able value  of  the  premises  upon  which  the  trade  is 
carried  on.  [Cockboxs,  C. J.— Here  the  profits  are 
derived  from  the  poasession  of  the  land  ]  The 
renting  of  a  race  course  cannot  be  eaid  to  be  pro- 
perty <ui  generii,  so  as  to  neceaitate  an  inquiry 
into  the  actual  profita  in  order  to  arrive  at  the 
aasesBroent.  The  appellants  are  in  a  position 
similar  to  that  of  the  lessee  of  a  theatre  who  should 
not  be  assessed  according  to  the  run  of  a  particular 
play,  hut  at  the  amount  any  person  would  pay  in 
order  to  perform  any  dramatic  pieces.  [Cocs- 
BUBK,  C,J.— We  have  to  say  whether  this  evidence 
wonld  be  material  in  arriving  at  the  rateable  value.] 
If  admitted,  it  would  not  establish  the  rent  at 
which  another  tenant  would  take  it.  Surely  the 
best  teat  is  the  rent  actually  paid. 

Edward  Clarke,  contra,  was  not  heard. 

FiKLD,  J.— I  desire  it  to  be  understood  that  I 
decide  for  the  respondents  only  on  the  ground  that 
this  information,  which  the  quarter  sessions  re- 
fused to  admit,  may  be  material  to  the  proper 
.assessment  of  the  appellants.  It  does  not  follow 
that  the  rate  is  to  be  determined  by  the  amount  of 
the  appellonte'  receipts. 

JiidgmealfoT  rupondenlt. 

Solicitor  for  appellants,  B.  Parry. 

Bolidtor  for  respondents,  A.  0.  Blake. 
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[Monday,  Nov.  22, 1875. 

Before    the  Lord  Chancellob   (Cairns),    Ejbllt, 
C.B.,  Bbamwell,  B.,  and  Blackbxtbn,  J.) 

Abbott  v.  Bates. 

App^'entice — Necessaries — Evidence  of    custom   to 
explain  the  terms  of  a  deed. 

Where  in  a  deed  of  apprenticeship  the  master 
covenanted  to  find  meat,  drink,  lodging,  and  aU 
other  necessaries,  and  certain  wages : 

Held,  that  he  was  not  entitled  to  set-off  the  cost  of 
dothes  and  washing  supplied  to  the  apprentice 
against   the  wages    due   to  him,  a/nd  a  custom 
among  masters  to  deduct  the  cost  of  dothes  and 
washing  from  the  wages  paid  to  ine  apprentice 
could  not  be  supported  on  the  ground  that  clothes 
and  washing  being  necessaries  in  the  ordinary 
sense  of  the  word,  such  a  custom  would  contravene 
the  terms  of  the  deed. 
This  was  an  aotion  brought  on  an  indenture  of 
apprenticeship  to  recover  wages  payable  under  it. 
Tne  defendant  pleaded  by  way  of  set-off  a  claim 
for  clothes  and  washing  supplied  to  the  apprentice 
daring  the  service. 

The  action  was  tried  before  Quain,  J.,  at  the 
summer  assizes  held  at  Manchester,  in  1873,  when 
a  verdict  was  given  for  the  defendant.  A  rule 
was  obtained,  pursuant  to  leave  reserved,  to  enter 
the  verdict  for  the  plaintiff  for  801.,  or  for  a  new 
trial,  on  the  grouna,  that  evidence  as  to  custom 
was  inadmissible,  and  that  there  was  no  evidence 
to  go  to  the  jury  thereof;  and  that,  upon  the 
evidence  g^ven  with  regard  to  the  alleged  custom, 
the  judge  ought  to  have  directed  a  verdict  for  the 
plaintiff;  and  on  the  ground  of  misdirection  in 
admitting  evidence  as  to  custom,  and  leaving  the 
same  to  the  jury,  and  in  directing  them  that  such 
custom  would  control  the  contract;  and  also  on 
the  ground  that  the  verdict  was  against  the  weight 
of  evidence.  This  rule  came  on  to  be  argued  in 
the  Common  Fleas  on  5th  Feb.  1874,  before 
Zeating,  Grove,  and  Honyman,  JJ.,  and  was  made 
absolute  (see  the  case  reported  30  L.  T.  Bep.  N.  S. 
99 ;  43  L.  J.  99,  C.  P.) ;  the  defendant  appealed 
against  that  decision. 

The  defendant  was  a  horse  trainer,  and  the 
plaintiff,  Thomas  Abbott,  was  bound  to  him  as 
apprentice  for  five  years  from  Slst  Deo.  1867. 
By  the  apprenticeship  deed  the  plaintiff  put  him- 
self aoorentice  to  tha  defendant  to  learn  the 
defendant's  trade  and  business  of  a  horse  trainer, 
and  with  him,  after  the  manner  of  an  apprentice 
to  serve  from  the  Slst  Deo.  1867,  until  the  full 
end  and  term  of  five  years  from  thence  next 
following,  in  the  art  of  a  hoise  trainer ;  and  the 
defendant  thereby  covenanted  with  the  plaintiff 
that  he  would  among  other  things,  find  the  under- 
mentioned yearly  wages,  lodgings,  and  all  other 
necessaries  during  the  said  term,  that  is  to  say, 
for  the  first  year  the  sum  of  4^,  for  the  second 
year  the  sum  of  51.,  for  the  third  year  the  sum  of 
61.,  for  the  fburth  year  the  sum  of  /L,  and  for  the 
fiUyear  the  sum  of  8L 

When  the  boy  had  served  his  time,  there  was 
d«e  to  him  aooordixig  to  the  rste  mentioned  in  the 

Mab.  Gab.— Yol.  X. 


deed,  301.  for  wages,  but  the  master  refused  to  imy 
him  anything,  alleging  that  he  had  supplied  him 
with  clothes  to  the  amount  of  352.,  and  that  he  was 
therefore  entitled  to  retain  the  wages  to  recoup 
himself. 

At  the  trial,  the  defendant,  to  explain  the  word 
"  necessaries,"  under  which  the  plaintiff  contended 
he  had  a  right  to  be  found  in  clothes  and  washing 
by  the  master,  called  a  number  of  other  trainers, 
who  tdl  said  that  it  was  the  custom  for  the  bo^s  to 
pay  for  their  clothes  and  washing.  It  was  admitted 
that  ordinarily  **  necessaries  "  would  include  cloth- 
ing, but  contended  that  in  the  special  trade  of  a 
trainer,  it  was  hj  universal  custom  otherwise. 
The  defendant  objected  to  the  admission  of  this 
evidence,  but  the  judge  received  it,  reserving  leave 
to  move  as  above  stated. 

Bussell,  Q.C.  and  Baylis  Q.O.  for  the  defendant, 
the  present  appellant. — ^The  question  is  how  far 
extrinsic  evidence  of  a  custom  would  be  admitted 
to  control  what  primd  facie  would  be  the  meaning 
of  the  word  "  necessaries "  in  this  indenture. 
[Kelly,  C.B. — ^What  is  the  custom  P]  To  set-off 
nrom  wages  the  washing  and  clothing  supplied.  By 
the  usage  it  was  customary  to  supply  the  clothes 
and  washing,  but  the  custom  was  to  deduct  the 

f  trice  of  the  clothes  and  washing  from  the  wages, 
Bbamwell,  B. — It  is  setting  up  a  custom  to  alter 
the  indenture.]  But  all  the  cases  go  to  that  extent, 
see  Wigglesworth  v.  DaUison  (1  Smith's  Leading 
Cases  539),  and  cases  there  cited.  It  puts  on  the 
trainer  the  obligation  to  supply  these  necessaries, 
but  gives  the  boy  the  right  to  get  them  for  him- 
self. [The  LoBD  Chancellob. — It  the  word  "  neces- 
saries has  the  ordinary  meaning,  it  includes 
clothing,  can  you  escape  that  P]  The  clothing  and 
washing  are  not  **  necessaries "  in  the  sense  in 
which  meat  and  drink  are  "  necessaries  "  in  this 
indenture.  The  necessity  for  these  necessaries 
arises  before  any  wages  are  due ;  the  effect  of  the 
indenture  is,  that  the  master  is  bound  to  supply 
clothing  and  washing ;  the  wages  may  never  become 
due.  Where  general  words  are  used  an  incident 
may  be  annexed  which  would  control  those  general 

words  : 

Grant  t.  Maddox,  15  M.  &  W.  737 ; 

Brown  y.  Byrne,  3  E.  &  B.  703  ;  23  L.  T.  Bep.  154. 

HerscheU,  Q.C.  and  Qrantham,  contra,  were  not 
called  upon. 

The  LoBD  Chancellob  (Cairns). — I  am  anxious, 
in  expressing  my  opinion,  to  put  aside  all  technical 
difficulties  which  may  be  in  the  way  of  the  appel- 
lants, and  to  decide  this  case  upon  what  is  the 
real  question  and  the  question  upon  which  the 
contest  at  the  trial  took  place.  The  plaintiff  is  a 
boy  who  is  apprenticed  to  the  defendant,  a  horse 
trainer,  and  who  in  this  action  sues  for  the  wapes 
which  are  due  to  him  under  the  apprenticeship, 
amounting  to  301.  The  defence  raisea  against  this 
claim  is,  that  the  master  has  supplied  him  with 
clothes  and  washing  to  the  amount  of  35L,  and 
that  the  master  is  entitled  to  deduct  this  from  the 
boy's  wages.  Now  that  could  only  be  supported 
by  one  of  two  points.  The  first,  which  was  raised 
at  the  trial,  is,  that  though  this  is  a  contract  for 
necessaries,  "  the  master  finding  unto  the  appren- 
tice sufficient  meat,  drink,  certain  yearly  wages, 
lodgings,  and  all  other  necessaries  durmg  the 
term,"  yet  that  the  word  *' necessaries "  has  a 
limited  meaning  in  that  trade,  and  has  not  the 
general  meaning  which  law  and  common  under- 
standing would  give  it.  That  would  b^  «» ^\1«R^\^ 
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lepritimate  dofence,  and  would  go  to  establish  that 
the  master  had  not  sapplied  the  clothing  and 
washing  under  this  deed.  But  how  does  this  now 
btand  P  The  point  is  virtually  given  up,  and,  I 
think,  rightly,  since  there  was  no  evidence  that 
in  the  trade  the  word  **  necessaries  "  has  acquired 
that  limited  meaning.  On  the  first  point,  there- 
lore,  I  am  of  opinion  there  is  no  evidence  to  show 
that  the  word  bears  the  restricted  meaning 
which  the  defendant  seeks  to  put  upon  it.  Pass- 
ing from  that,  I  come  to  the  second  point  on  which 
the  appellant  claims  to  rest  his  case.  It  is  next 
contended  that  under  this  contract  there  is  an  ob- 
ligation on  the  master  to  supply  the  apprentice  with 
clothing  and  washing,  but  that  there  is  a  custom 
which  has  grown  up  of  deducting  or  stopping  out, 
of  the  wages  of  the  apprentice,  the  value  of  the 
clothes  and  the  washing.  Now  it  appears  to  me 
thai,  even  if  this  had  been  proved  to  the  letter,  it 
would  not  have  availed  the  defendant,  as  it  would 
have  been  a  ci!lstom  in  direct  violation  of  the  terms 
of  the  deed,  and  therefore  invalid.  The  deed  runs 
thus :  "  And  the  defendant  thereby  covenanted 
with  the  plaintiff  that  he  would,  amongst  other 
things,  find  the  undermentioned  yearly  wages, 
lodgings,  and  all  other  necessaries  during  the  said 
term,  tnat  is  to  say,  for  the  first  year  the  sum  of 
4^,"  and  so  on.  Now  if  these  words  mean  any- 
thing, they  mean  a  covenant  by  the  master  to  sup- 
ply meat,  drink,  lodgings,  and  other  necessaries 
gratis  ;  and  when  in  opposition  to  that,  the  custom 
hays  that  the  cost  of  some  of  the  necessaries  sup- 
plied is  to  be  deducted  from  the  wages,  it  appears 
to  me  to  be  a  custom  at  variance  with  the  deed, 
and  not  in  accordance  with  the  cases  which  have 
been  cited  showing  that  a  custom  may  be  intro- 
duced into  a  contract. 

K£LLY,  C.B.,  BuAMwsLL.  B.,  and  Blackbttbn,  J., 
concurred. 

Solicitor  for  the  plaintiff,  Hodgson, 
Solicitor  for  the  defendant,  Mark  Shephard, 
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Tuesday,  Nov,  16, 1875. 

Habgbeaves  (app.)  v.  Hgffeb  (resp.). 

ParliameHiary    voter  —  County    voter  —  Infant  — 

30  ^'  31  Vict,  c.  102,  8,  6—6  |-  7  VicL  o.  18,  a.  40. 

H.  came  of  age  between  the  last  day  of  July  and  the 
day  far  the  revision  of  the  lists  of  county  voters. 
The  revising  barrister  struck  his  name  off. 
Held  by  the  Court  (Lard  Coleridge,  C,J.  and  Archi- 
bald,  J.,  Grave,  J,,  dubitante)  that  thxmgh  H,  was 
otiierwise  qualified  to  vote,  his  name  was  properhf 
struck  of,  on  the  ground  that  he  was  not  of  full 
age  on  the  last  day  of  July, 
This  was  an  appeal  from  the  decision  of  the  re- 
vising barrister  appointed  to  revise  the  lists  of 
Parliamentary  voters  for  the  north-eastern  division 
of  the  county  ot  Lancaster.    The  case  stated  for 
the  opinion  of  the  court  was  as  follows : — 

John  Hopper,  of,  &c.,  duly  objected  to  the 
name  of  Joseph  Hargreaves,  of,  &o»,  being  re« 
taiiicd  in  the  hst  of  voters  for,  &a 


The  name  of  thp  said  Joseph  Hargreaves  was 
inserted  by  the  overseer  in  the  list  of  persons 
entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  for,  &o,,  in  respect  of  his  occu- 
pation as  tenant  of  a  house  and  shop  at,  &c.,  of  the 
rateable  value  of  121.  or  upwards. 

It  appeared  by  the  evidence  that  the  said 
Joseph  Hargreaves  had  occupied  the  said  shop  for 
two  years,  or  thereabouts,  but  that  he  only 
attained  the  age  of  21  afler  the  expiration  of  the 
qualifying  year,  namely,  on  the  16th  Sept. 

It  was  contenaed  on  behalf  of  the  said  John 
Hopper,  that  the  said  Joseph  Hargreaves  was  not 
entitled  to  have  his  name  retained  in  the  said  list 
under  the  6th  section  of  the  Representation  of  the 
People  Act  1867,  because  he  had  not  as  a  person 
of  full  age  occupied  the  said  premises  during  the 
whole  or  any  part  of  the  qualifying  year. 

I  concurred  in  this  view,  and  struck  off  the 
name  of  the  said  John  Hargreaves  from  the,  &c. 

If  the  court  be  of  opmion  that  mv  decision  was 
wrong,  the  register  to  be  amended  by  restoring 
the  name  of  the  said  Joseph  Hargreaves  on  the  list." 

Oorst,  Q.C.,  appeared   for  the  appellant. — The 
appellant  was  an  infant  on  the  31st  July,  but  at 
the  time  of  revision   he   was   of  full   age.     The 
qualification  for  a  vote  is  defined  in  30  &  31  Vict., 
c.  102,  sect.  6  (the  Representation  of  the  People 
Act).     This  Act  has  to  be  construed  together  with 
the    Registration    Acts,    to    one  of   which,  viz., 
6  Vict.  c.  18,  it  is  necessary  to  refer.     Sect.  40  of 
the  Act,    6  Vict.   c.   18  enacts:      That  after  the 
objector  has  proved  that  he  has   given    proper 
notice  of  objection  "every"  revising  "barrister 
shall  then  require  it  to  be  proved  that  the  person 
so  objected  to  was  entitled  on  the  last  day  of  July, 
then  next  preceding  to  have  his  name  inserted  in 
the  list  of  voters  in  respect  of  the  qualification 
described  in  such  list;  and  in  case  the  same  shall 
not  be  proved  to  the  satisfaction  of  such  barrister, 
or  in  case  it  shall  be  proved  that  such  person  was 
then  incapacitated  by  any  law  or  statute  from 
voting,"  such  barrister  shall  expunge  the  name. 
By  this  section  the   claimant  has  to  prove  his 
propertv  qualification,  and  then  the  objector  has  to 
prove  that  the  claimant  "  was  then  "  incapacitpate. 
This  does  not  refer  to  his  capacity  on  the  31st 
July,  but  to  his  capacity  at  the  time  of  the  holding 
of  the  revision.     If  it  were  not  so  the  words  of  the 
6th  section  of  30  &  31  Vict.  c.  102  would  have  to 
be  treated  as  inoperative.    The  words  are  :  "  Every 
man  shall  be  entitled  to  be  registered  as  a  voter, 
and  when  registered,  to  vote,  who  is  qualified,  as 
follows:     1.  Is  of  full  age,  and  not  subject  to  any 
legal  incapacity."      Then  follow  certain  property 
qualifications  for  all  of  which  the  31st  July  is  the 
time  from  which  to  reckon  by  reason  of  express 
words  to    that    effect,  whilst   for    the    personal 
qualification  of  "  full  age,"  nothing  is  said  as  to  the 
31st  July,  but  the  word  "  is  "  is  used,  so  that  if  a 
man  ib  of  full  age  when  the  revision  takes  place  it 
is  enouf^h.    The  point,  however,  is  governed  by 
authority,  in  the  case  of  Powell  v.  Bradley  (11 
L.  T.  Rep.  N.  S.  602  ;  Hop.  &  Phil.  159 ;  18  C.  B., 
N.  S.,  65;  84,  L.  J.  67,  C.  P.)     Erie,   C.J.,  says: 
"  That  it  is  sufficient  if  the  claimant  is  of  full  age 
at  the  time  of  claiming  his  vote,"  and  "  that  the 
question  for  the  revising  barrister  is,  whether  at 
the  time  of  the  claim  before  him  to  be  put  upon 
the  register,  the  claimant  would,  if  an  election  was 
at  that  moment  being  held,  be  a  party  qualified  to 
vote.'*    "  Really  and  truly,"  he  says,  "  the  revising 
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Wood  (app.)  v.  Hofpbb  (resp.)* 


[O.P.  Div. 


barrister's  court  is  substituted  for  a  discussion  at 
the  polling  booth."  This  case  of  Powell  v.  Bradley 
is  mentioned  without  disapproval,  and  is  to  a 
certain  extent  relied  on  by  the  court  in  Lord 
Bendleeham  v.  Howard  (2  Hop  &  Colt.  175,  184 ; 
29  L.  T.  Bep.  N.  S.  679 ;  L.  Eep.  9  0.  P.  262,  256.), 
and  the  principle  that  the  revising  barrister's 
court  is  substituted  for  a  discussion  at  the  polling 
booth  is  expressly  affirmed  in  that  case.  If  my 
construction  is  incorrect  the  franchise  is  g^ven  by 
one  Act  and  taken  away  by  another,  and  persons 
of  full  age  must  be  struck  off  the  register,  be- 
cause at  some  anterior  time  when  there  was  no 
election  they  were  minors. 

Lord  CoLERiDGB,  C.J. — The  revising  barrister's 
decision  must  be  affirmed.  The  short  point  is 
that  the  appellant  was  not  a  person  of  full  asce  on 
the  31  st  July  preceding  the  revision.  The  words 
of  the  Registration  Act,  6  &  7  Yict.  c.  18,  sect.  40, 
are  perfectly  clear,  •*  was  entitled  "  and  "  was  not 
then  incapacitated;"  the  difficulty,  however,  is 
caused  by  the  wording  of  the  Representation  of 
the  People  Act  (30  &  31  Vict.  c.  102).  There  it 
is  plain  that  the  word  "  is  "  in  the  second  clause 
of  sect.  6,  must  be  read  "  was,"  for  the  revision 
is  always  some  weeks  later  than  the  last  day  of 
July.  This,  therefore,  affords  assistance  in  con- 
struing the  word  "is  "  in  the  first  clause  of  that 
section.  I  regard  the  section  as  standing  thus  : 
"Every  man  shall,  &c.,  who  is  qualified  as  follows, 
Is  of  full  age  according  to  the  Registration  Acts." 
We  were  properly  pressed  by  Mr.  Gorst  with  the 
dicta  of  Erie,  O.J.,  m  the  case  of  Powell  v.  Bradley, 
The  decision  of  the  court  there  was  not  upon  the 
present  point,  otherwise  we  might  have  felt  some 
difficulty  in  departing  from  what  had  been  de- 
cided. All  that  was  there  actually  decided  was 
that  it  was  unnecessary  that  the  claimant  should 
have  been  of  full  age  throughout  the  whole  of  the 
qualifying  year,  and  in  that  I  most  fully  concur. 
The  claimant  there  was  of  full  age  on  the  31st 
July,  the  claimant  here  was  not.  Erie,  C.J., 
certainly  thought,  though  it  was  unnecessary  for 
the  decision  of  the  case  before  him  to  come  to 
any  conclusion  on  the  question,  that  the  revising 
barrister  had  only  to  study  the  age  of  the  claimant 
on  the  day  of  the  revision.  I  do  not  agree  with 
him  in  that  opinion,  though  I  fully  endorse  the 
actual  judgment  in  that  case.  The  rest  of  the 
court  do  not,  so  far  as  I  have  seen,  exprcHs  any  con- 
currence in  these  opinions  of  the  Chief  Justice; 
though  agreeing  in  the  actual  decision  come  to. 
I  was  pressed,  too.  by  the  case  of  Lord  Bendle- 
tfham  V.  Howard,    It  was  the  first  judgment  which 

1  pronounced  in  this  court,  and  though  I  do  not 
for  a  moment  desire  to  withdraw  from  that  judg- 
ment, yet  the  observations  which  I  am  reported  m 

2  Hop.  &  Colt.  189,  as  making  upon  Powell  v. 
Bradley  are  quite  obUeVf  and  do  not  carry  that 
case  any  further. 

Gbove,  J.— I  entertain  the  greatest  doubt  upon 
this  matter.  I  hesitate  to  alter  the  words  of  Acts 
of  Parliament.  If  it  were  possible  to  fulfil  lite- 
rally both  Acts  of  Parliament,  I  could  not  concur 
in  any  decision  which  reads  into  either  of  the  Acts 
words  which  are  not  there,  but  the  seoond  clause 
of  the  Representation  of  the  People  Act  cannot  be 
read  as  it  stands ;  '*  is,"  must  so  far  be  construed 
as  "was."  I  have  not  an  opinion  on  the  point 
sufficiently  strong  to  induce  me  to  differ  from  the 
rest  of  the  court,  but  it  is  with  the  greatest 
doobt  that  I  conoor. 


Archibald,  J.  —  I  think  that  when  the  two 
sections,  section  6  of  the  Representation  of  the 
People  Act,  and  section  40  of  the  Registration 
Act  (6  A  7  Yict.  c.  18)  are  read  together  as  by 
section  59  of  the  Representation  of  the  People 
Act  they  are  to  be,  the  conclusion  to  be  arrived  at 
is,  that  the  word  "  is  "in  the  Representation  of  the 
People  Act  must  be  construed  to  mean  "  is  accord- 
ing to  the  Registration  Act,"  and  that  conse- 
quently the  decision  of  the  revising  barrister  is 
correct. 

Solicitors  for  the  appellant,  Bidsdale,  Graddock, 
and  Bidadale,  5.  Gray's  Inn-square. 

The  respondent  was  not  represented. 


Rboistbation  Cass. 

Tuesday,  Nov.  16,  1875. 

Wood  (app.)  v.  Hoppbe  (resp.). 

Cowiiy  voter — ParUamen,tan^  voter— 40».  freehold 

— 8  Sen,  6. 
The  appeUant  claimed  to  vote  for  the  county  in 

respect  of  two  freehold  rentcharges,  each  of  which 

was  less  than  4^s,  a  year,  but  which  together 

were  more  than  40«.  a  year. 
Held  by  the  Court  (Lord  Coleridge,  CJ,,  Archibald, 

and  drove,  J  J.)  that  he  was  entitled  to  vote. 
This  was    an  appeal  from  the  decision   of    the 
revising  barrister  for  the  North  Eastern  Division 
of  the  county  of  Lancaster. 

The  facts  as  stated  in  the  case  were  as  follows  : 

Wood  (the  appellant)  was  seised  in  fee  of  two 
separate  rentcharges  arising  from  difierent  plots 
of  land  and  created  at  differen|i  times ;  one  was  of 
the  yearly  value  of  \l.  bs,,  the  other  of  the  yearly 
value  of  u.  3«.  Id, 

It  was  contended  on  behalf  of  the  objector  (the 
now  respondent)  before  the  revising  barrister  that 
Wood  was  not  entitled  to  have  his  name  retained 
on  the  said  list  of  voters,  inasmuch  as  neither  of 
the  said  rentcharges  was  of  the  value  of  408.  a 
year,  whilst  the  language  of  the  statute  8  Hen.  6, 
as  to  who  shall  be  choosers  says,  "  Whereof  every 
one  of  them  shall  have  free  land  or  tenement  of 
the  value  of  40«.  by  the  year,"  from  which  it 
was  argued  that  a  rentcharge  being  a  tenement, 
and  the  word  tenement  being  used  in  the  statute 
in  the  singular  number,  it  was  impossible  to  add 
two  rentcharges  or  two  tenements  together  to 
make  up  the  requisite  sum.  That  a  rentcharge 
was  so  called  because  of  the  power  of  distress  in 
the  deed  creating  the  same,  and  in  each  of  the 
above  cases  the  power  of  distress  was  confined  to 
the  particular  plot  from  which  the  rentcharges 
issued  respectively.     The  revising  barrister  ex- 

?unged  the  name  of  the  appellant  from  the  list  of 
'arliamentary  voters,  being  of  opinion  the  ob- 
jections raised  were  valid;  and  the  question  for 
the  Court  was  as  to  the  correctness  of  tnis  decision. 
Oorst,  Q.O.  for  the  appellant.— The  qualification 
by  8  Hen.  6  is  that  the  eleq^r  shall  have  "  frank 
tenement  to  the  value  of  40«.  by  year  at  least, 
above  all  charges,"  and  then  the  Act  goes  on, 
"  such  as  have  the  greatest  number  of  them  that 
may  expend  40^.  by  the  year  "  shall  be  returned. 
Thus  showing  that  it  was  perfectly  immaterial 
whether  the  money  came  from  two  plots  or  one,  or 
whether  the  distresses  would  have  to  be  separate 
or  not. 
/.  Edwards^  Q.O.  for  the  respondent,  submitted 
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that  the  words  in  the  original,  *'  frank  tenement/' 
being  in  the  singalar  number,  could  not  be  read  as 
covering  two  separate  tenements. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the 
decision  of  the  revibing  barrister  was  wrong.  The 
Question  is  whether  it  makes  any  difference  that 
the  qualification  in  respect  of  which  the  appellant 
claimed  to  vote  as  a  county  voter  arose  fron.  two 
separate  tenements,  instead  of  from  one  single 
tenement.  I  place  my  opinion  upon  the  statute 
8  Hen.  6.  It  enacts  that  the  knights  of  the  shire 
shall  be  chosen  by  people,  "  whereof  every  one  of 
them  shall  liave  free  tenement  to  the  value  of 
40«.  by  the  year."  This  is  explained  by  the  next 
clause,  by  faying  that  the  knight  who  is  voted  for 
by  the  greatest  number  of  those  "  who  may  ex- 
pend 40«.  by  the  year  and  above  as  aforesaid,"  is 
to  be  deemed  elected.  Thus  making  it  clear  that 
all  that  is  requisite  is  that  the  electors  should 
have  the  value  mentioned  iu  freehold. 

Grove,  J — I  am  of  the  same  opinion.  There  is 
nothing  in  the  statute  to  render  it  necessary  that 
the  whole  qualification  should  be  from  one  single 
holding,  and  there  is  certainly  nothing  in  reason 
to  render  it  so. 

Archibald,  J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  Bidadale,  Orad- 
dock,  and  Bddadale. 

Solicitors  for  the  respondent,  Bobinson  and 
Prsgton,        

QUEEN'S  BENCH  DIVISION. 

Reported  by  M.  W.  McKsllak  and  J.  M.  Lxlt,  Egqn^ 

Barrister8*at>Law. 


Tueadcby,  Nov.  9,  1875. 

M*HoLE  v.  Davles. 

Market  Act,  contravention  of—Sale  otherwise  than 
in    vendor* 8  dwelling  place    or    shop — Swansea 
Corporation  Act,  1863,  s,  38 — Market  and  Fairs 
Clauses  Act,  1847,  «.  13. 
By  sect  38  of  the  Swansea  Corporation  Act,  1863, 
every  person  exposing  for  sale  in  any  place  within 
the  Borough,  "  except  in  his  own  dwelling  place 
or  shop,**  any  articles  in  respect  of  which  tolU  are 
by  the  Act  authorised  to  he  taken  in  the  market  is 
liable  to  a  penalty, 
M.  exposed  for  sale  200  slieep  in  an  open  yard, 
separated  from  his  house  by  a  small  covered  space, 
and  extending  about  160ft,  from  the  street  doors. 
The  communication  between  the  house  and  the 
yards  W(xs  by  stairs  leading  down  mto  the  covered 
space,  the  ceiling  of  which  was  p(xrtly  formed  by 
the  floor  of  the  house. 
Held,  upon  a  case  stated  under  20  ^  21  Ftcl.  c.  43, 
that  m,  was  rightly  convicted  of  a  contravention 
of  the  Swansea  Corporation  Act, 
This  was  a  case  stated  for  the  opinion  of  the  Court 
of  Queen's  Bench,  under  20  &  21  Vict.  c.  43,  by 
the  stipendiary  magistrate   for  the  Borough  of 
Swansea. 

l.(a)  The  information  was  laid  by  Mr.  Evan 
Davies,  who  is  the  manager  of  the  Cattle  Market, 
and  is  in  the  employ  of  Mr.  James  Perry,  the 
lessee  and  farmer  of  the  tolls  thereof  under  the 

(a)  The  oase  ae  stated  by  the  atipendiAry  magiatrata 
was  not  divided  into  paraffraphs.  Upon  obaerving  this, 
the  ooart  was  about  to  decline  to  hear  the  case,  bnt,  ae  it 
appealed  that  the  appellent  was  not  in  fault,  ooneented 
to  do  so. 


Corporation  of  Swansea,  and  he  is  also  one  of 
the  sureties  of  the  said  James  Perry  in  a  bond 
g^ven  by  him  to  the  Corporation  as  security  for 
the  due  payment  of  rent  and  performance  of  the 
stipulations  in  the  lease.  The  information  was 
laia  by  the  authority  of  the  said  lessee  and  farmer 
of  tolls. 

2.  It  was  contended  on  the  part  of  the  appellant, 
as  a  preliminary  objection,  tnat  it  was  not  com- 
petent for  the  said  Evan  Davies  to  lay  such  infor- 
mation, on  the  ground  that  he  is  not  an  officer  ap- 
pointed by  the  corporation,  or  authorised  by  them 
m  writing  to  do  so.  The  statute  under  which  the 
information  was  laid  contains  no  enactment  as  to 
the  mode  of  procedure  in  such  cases,  but  it  is  in- 
corporated with  the  Markets  and  Fairs  Clauses  Act, 
1847,  except  sections  12, 13,  19,  and  50 ;  also  the 
Lands  Clauses  Consolidation  Act  1845,  and  the 
Lands  Clauses  Consolidation  Act  Amendment 
Act  1860.  Again,  the  32nd  section  of  the  Markets 
and  Fairs  Clauses  Act  incorporates  with  it  the 
Bailway  Clauses  Consolidation  Act  1845,  as  to 
the  recovery  of  penalties,  and  provides  for  the 
recovery  thereof  in  the  same  manner  as  the 
Lands  Clauses  Consolidation  Act  above  referred 
to,  that  is  to  say,  under  sect.  45.  Every  penalty 
or  forfeiture  may  be  recovered  by  summary  pro- 
ceeding before  two  justices,  and  on  complaint 
made  to  any  justice,  he  shall  issue  a  summons 
requiring  the  party  complained  against  to  appear. 

3.  Having  regard  to  these  enactments  and  to 
the  evidence,  the  magistrate  overruled  the  above 
objection  on  the  grounds  that  it  was  not  necessary 
that  the  information  should  be  laid  by  a  party 
aggrieved ;  secondly,  that  if  it  were  necessary,  the 
said  Evan  Davies  had  a  sufficient,  though  not  a 
direct,  interest  in  the  market  tolls,  bj[  reason  of 
the  said  bond  and  suretyship  to  constitute  him  a 
party  aggrieved  by  the  alleged  act  of  defendant ; 
and  thirdly,  that  tne  appearance  of  the  defendant 
cured  any  defect  in  the  summons  and  information. 

4.  The  summons  was  as  follows,  omitting  formal 
portions : 

For  that  yon,  the  eaid  William  M*Hole,  on  the  13th 
day  of  April  instant,  at  the  town  of  Swansea,  did 
then  and  there  nnlawfolly  expose  for  sale  200  sheep 
in  a  certain  place  other  than  ont  of  the  Swansea  Market 
there  aitnato,  that  is  to  say,  in  a  shed  sitnate  in 
Back-street,  in  £he  town  of  Swansea  aforesaid,  the  said 
place  BOt  being  a  dwelling-honse  or  shop  in  your  occu- 
pation, a^^ainst  the  form  of  the  statute  in  such  case  made 
and  provided. 

5.  The  information  and  snmmons  were  founded 
on  the  38th  section  of  The  Swansea  Municipal 
Corporation  Act  1863,  which  is  as  follows  : 

After  the  passing  of  this  Act  every  person  other  than 
a  licensed  hawker,  who  shall  sell,  or  expose  for  sale,  in 
any  place  within  the  borough,  except  in  his  own  dwelling 
place  or  shop,  any  articles  in  respect  of  which  tolls  are  by 
this  Act  antnorised  to  be  taken  jn  the  market,  shall  for 
every  such  offence  be  liable  to  a  penalty  not  exceeding 
40s.  Provided  always  that  nothing  in  this  Act  contained 
shall  subject  any  person  to  a  penalty  for  exposing  for  sale 
any  horse,  mare,  or  gelding,  at  any  stable  within  the 
borough,  or  for  exhibitbg  any  horse,  mare,  or  geldiug 
within  a  distance  of  200  yards  from  any  stable  at  which 
the  same  may  be  exposed  for  sale  as  aforesaid,  (a) 

6.  It  was  admitted  that  the  defendant  resides  in 
Back-street  in  the  said  borough,  and  that  he 
oocupies  a  large  vard  adjoining  his  residence,  in 
whion  there  are  sheds  and  other  places  for  sale  of 

(a)  The  Market  and  Tskn  Clanaes  Act  1847,  sect.  18, 
is  mnUaUs  muJtamdU,  and  with  the  exception  of  the  proviso, 
idantioal  with  this  seotton. 
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cattle  and  sheep,  and  that  on  the  day  named  in  tb^ 
amnmoDe  he  did  expose  for  sale  200  sheep. 

7.  The  entTBDce  to  the  yard  and  sheas  is  from 
Baok-Htreel,  through  double  wooden  doors.  After 
possinK  through  the  doors  a  person  first  enters  a 
place  about  30ft.  bj  20tt.,  oovered  in  bj  beams  and 
flooring.  The  defendant  resides  in  a  small  house, 
supported  by  pillars  on  either  aide  of  this  place, 
the  floor  of  bis  bonse  forming  the  ceiline  of  this 
onderapaoe.  The  yard  Chen  extends  further  with- 
oat  a  ceiling  to  the  length  altogether  of  about 
l&8ft.  from  tiie  street  doors,  and  tuis  part  is  filled 
with  iheds  for  the  accommodation  of  a  consider- 
able number  of  cattle  and  sheep.  There  is  no  eom- 
mnnication  between  the  dwelling  house  above  and 
the  sheds  in  the  yard  by  covered  way  or  through 
the  hoase.  In  order  to  enter  the  yard  and  shed, 
the  defendant  descends  stairs  from  hia  dwelling 
hooae  above  into  the  said  covered  spaces,  and 
thence  passes  into  the  open  yard  and  sheds. 

Upon  the  facts  admitted,  and  after  a  personal 
view,  the  magistrate  convicted  the  defendant,  and 
fined  him  Is.,  together  with  It.  9a.  6d.  for  costs. 
The  opinion  of  the  conrt  was  requested  as  to 
whether  tfae  conviction  was  correct  or  wrong. 

Forbes  for  the  appellant,  cit«d 
FtaTM  T.  XitcUa.  41  L.  J.  170  M.  C. 

No  counsel  appeared  for  the  respondent. 

CoCEBURM,  C.J. — This  is  racher  a  doubtful  case, 
and  there  is  much  io  the  contention  that  the  yard 
was  part  and  parcel  of  the  appellant's  house.  Bu', 
looking  to  the  purpose  of  the  Act,  there  can  be  no 
doabt  that  that  purpose  was  to  prevent  persons 
from  selling  elsewhere  than  in  the  legitimate  mar- 
ket— to  prevent,  in  fact,  the  setting  up  of  a  rival 
market.  Now,  although  in  one  sense  this  vard 
might  be  said  to  be  part  of  the  hoase,  it  conia  not 
be  said  to  be  so  witn  reference  to  tbe  true  con- 
Btraction  of  tbe  Act.  The  exceptions  allowed  by 
tbe  section  were  meant  to  take  in  small  and  occa- 
sional sales;  as,  for  instance,  if  a  man  should  sell 
one  horse  or  one  calf  in  his  own  yard.  The  sales 
by  the  appellant  were  not  of  this  character,  and 
we  shonld  be  neutralising  the  Act  by  allowing  a 
rival  market  to  be  set  up,  if  we  did  not  affirm  the 


Mbllob,  J. — I  also  think  that  the  stipendiary 
magistrate  was  right.  If  we  allowed  tbe  eicep- 
tioti  to  extend  in  the  manner  claimed,  the  very 
etiject  of  the  Market  Act  would  be  frastrated. 
Perhaps  -in  a  conveyance  of  the  house  the  yard 
might  pass,  bnt  a  diSerent  construction  \h  ob- 
viously the  correct  one  as  regards  this  particular 
Bt&tate. 

QiiAiK,  J.— I  am  of  the  same  opinion.  This  is 
nut  a  case  of  a  roan  selling  in  his  own  dwelling- 
place  or  sbop  within  the  meaning  of  the  statute, 
bat  it  practic&lly  amonnts  io  the  setting  apa  rival 
market.  iTuti^mcnt  for  the  respondent. 

Solicitors  for  tbe  appellant.  Bell,  Brodrick,  and 
Cray. 


Wtdnetday.Nov.  10,  1675. 
The    Sckooi.    Board    op  Lokdon    (apps.),    Thi 

VEStai  or  St.  Mary,  Islington  (lesps.) 

Pavitig  rale — Contribution  fron/rontayera — Uousm 

"formittg   part   of  tireet  "—Whether   buildingt 

$tanding    back     from     tlreet     are  —  Metropolis 

JttatagmiMtU  Aet  1855  jsct.  105,  and  Metropoli* 

U  AjHmdtTiMt  Act  1862,  met.  77. 


By  the  MelropolU  Management  Aet  1855,  see'.  105 
the  pariah  vestry  is,  in  certain  catei,  empowered 
to  "  jndl  and  sufficiently  pave  "  any  street  within 
their  district,  and  "  the  owners  of  the  hoiises  form- 
ing  «ueA  street"  are  bound  io  pay  io  the  vestry 
"the  eeiimaied  expenses  of  providing  and  laying 
the  pavement." 
By  the  Metropolte  Management  Amendment  Aet  1862, 
wJiere  thepmoers  of  the  above  section  are  exercised 
"  the  owners  of  the  land  bounding  or  abutting  on 
euck  street"  are  Uahle  to  contribute  to  the  paving 
expenses  as  inell  as  the  ounters  of  houses  therein. 
Cottenham-road  was  a  new  street  within  the  mean- 
ing of,  and  waa  paved  by  the  reapondenls  under 
the  powers  of  the  Metropolis  Management  Aet 
1855. 
The  appellants  were  the  owners  of  about  30,000 
equare  yards  and  of  school  buildings  thereupon, 
Ike  access  Io  which  was  by  a  narrow  passage 
about  70/i.  Umg,  leading  out  of  Cotti.-itham-road, 
Along  the  whole  of  the  frontage  of  the  appellants' 
land  were  houses,  of  which  the  appellants  owned 
one  ottly,  <Autting  on  the  road. 
The  appellants  having  reused  to  fay  towards  thi^ 

paving  e^ensee. 
Held,  upon  a  case  stated  byjustices  under  20^21 
Vict.  c.  43,  that  access  to  the  new  street  v>as  the 
essence  ofliahiUty,  that  the  school  buildings  of  the 
appellants  "formed  the  street  "  for  aU  practical 
purposes,  ana  that  judgment  ought  to  be  for  the 
res2>ondents. 
Twa  was  a  case  stated  by  two  justices  for  the 
county  of  Middlesex,  nnder  2\J  &  21  Vict.  c.  43. 

A  complaint  had  been  made  by  the  respondeuts 
against  the  appellants,  that  the  appellants  being 
tbe  owners  of^ the  house  No.  127  and  of  the  schools 
in  Cottenham-road,  which  said  house  and  road 
abut  on  and  form  part  of  tbe  said  Cottenbam- 
road,  in  the  parish  of  tbe  respondents,  beiog  a 
new  street  within  the  meaning  of  18  &  19  Vict., 
□.  120  (the  Metropolis  Management  Act  1855),  and 
several  Acts  amending  the  same  (t.e.  11^  &  20  Vict, 
c.  112;  21  &  22  Vict.  c.  104,  and  25  &  26  Vict. 
o.  102),  and  within  the  jurisdiction  of  the  resfion- 
dents,  which  had  been  laid  out  by  the  orders  of  the 
respondents,  had  not  paid  to  tlie  respondents  tbe 
sum  of  2611.  1«.,  being  the  proportion  of  the 
estimated  expense,  as  determined  by  the  surveyor 
of  tbe  respondents,  to  be  paid  by  the  appellauLs  as 
such  owners  as  aforesaid. 

The  justices  had  ordered  that  the  appellants 
shouldpay  to  tbe  respondents  tbesnmofltJMSs.dJ. 
in  respect  of  the  house  and  the  sum  of  2501. 68. 3d. 
in  respect  of  the  school  buildings.  The  followini; 
is  the  material  port  of  the  case  thereupon  stated 
upon  the  application  of  the  appellants : 

1.  Tbe  complaint  was  made  nnder  the  Metro- 
polis Management  Act  1855,  s.  105,  and  the  Metro- 
polis Management  Amendment  Act  18t>2,  s.  77.  (a) 


(a)  Act  ot  1855, 1. 105  ;— "  Id  Due  owdbtb  of  tha  hooeci 
torniiiistha(rTeateTp*Tbof  anjDewatreatlaidoatorouule, 
or  hsraliHer  tobe  Uld  oat  ormada,  whieh  ii  not  pared  to  the 
■BtisfaiitioD  of  tlie  Tottrj  or  diatriot  baud  of  tbe  paiiah  oi 
diatnot  in  wkioh  laoli  atreet  la  litcata  be  deairous  ot 
bBving  the  aame  paved  u  haiciitattei  maationed,  or  if  aueh 
TMti;  OT  board  detm  it  neoaatary  or  alpediant  that  tha 
Muneabooldbeaopaved,  t!ieDaDdiDeitherof  aoohoaaei 
anoh  vaatr;  «t  boud  ahall  wall  aoi  inlBaJetidy  pave  the 
aame  either  timmghaat  tb»  whole  breadth  of  Uie  ouriaga 
■ajand  footpatha  thaTeat,or  an;  part  of  anob  br«adth,aad 


from  time  toHoia  keep  anoh  pavamaot  in  good  aud  aoffloieiit 

'iT ;  and  iba  ownars  of  tha  honias  fonalnr  ar-"-  -' — ' 

on  danand  pay  to  anoh  vestij  oi  board  tb 


r  aoob  atreat 
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It  was  admitted  that  the  appellants  are  the 
owners  of  the  house  No.  127,  Gottenham-road,  and 
land  and  school  buildings,  in  the  rear  of  the  said 
house  and  other  houses  in  that  road.  The  house 
No.  127  is  let  to  a  tenant,  and  has  connection 
with  the  school  buildings. 

[From  a  plan  annexed  to  the  case  it  appeared 
that  the  site  of  the  school  buildings  covered  an 
area  of  29,500  square  feet,  and  that  tne  distance  of 
the  same  from  the  street  along  the  passage  was 
about  70ft.] 

4.  In  Dec.  1873,  the  respondents  resolved  that 
Cottenham-road  should  be  laid  out  as  a  new 
street  under  the  provisions  of  the  said  Acts, 
and  the  amount  of  the  estimated  cost  thereof,  as 
apportioned  on  the  appellants,  was  lOZ.  14«.  9(2., 
as  the  owners  of  the  house  No.  127  in  that  street, 
and  2502.  68.  3d.  as  the  owners  of  the  land  and 
scdool  buildings  in  the  rear,  and  the  land  forming 
the  passage  or  entrance  from  the  street  to  the 
school,  as  forming  part  of  and  abutting  on  the 
said  street. 

5.  It  was  abo  admitted  on  both  sides  that  the 
owners  of  the  houses  in  Cottenham-road,  Nos.  129, 
131,  133,  135,  137,  189,  141,  143,  145,  and  147, 
which  are  situated  in  the  front  of  a  portion  of  the 
school  premises,  have  been  assessed  on  the  rate- 
able value  in  similar  proportions  to  the  assessment 
on  the  house  No.  127,  belonging  to  the  appellants, 
towards  the  cost  of  making  the  said  street. 

6.  It  was  stated  on  behalf  of  the  respondents,  and 
admitted  by  the  appellants,  that  the  school  build- 
ing and  land  in  question  is  assessed  to  the 
parochial  rate  as  being  in  Oottenham-road,  and 
that  no  appeal  has  been  made  against  such  assess- 
ment. It  was  contended  on  behalf  of  the  re 
upondents  that,  under  the  authority  of  sect.  105 
of  the  Metropolis  Management  Act  1855,  it  was 
in  the  discretion  of  the  surveyor  of  the  vestry  for 
the  time  being  to  determine  the  amount  of  the 
estimated  expenses  of  making  any  new  street,  and 
in  the  discretion  of  the  vestry  to  determine  how 
the  proportion  into  which  such  expense  should 
be  assessed  on  the  owners  of  the  different  houses 

of  the  estimated  expenses  of  proyiding  and  laying  anoh 
pavement  (anoh  amount  to  be  aetermined  by  the  enrveyor 
for  the  time  being  of  the  yestry  or  board),  and  inoaae 
snch  estimated  expenses  exceed  the  aotnal  expense  of 
snch  paying,  then  the  differeaoe  between  snoh  estimated 
expense  and  snoh  aotnal  expense  shall  be  repaid  by  the 
«aid  yeatry  or  board  to  the  owners  of  the  honses  by  whom 
the  paid  sum  of  money  has  been  paid ;  and  In  ease  the  said 
estimated  expense  be  less  than  the  aotnal  expense  of 
snoh  paying,  then  the  owners  of  the  raid  honses  shall  on 
demand  pay  to  the  said  vestry  or  board  snch  further  snm 
of  money,  as  together  with  the  snm  already  paid,  amounts 
to  such  actual  expenses." 

Act  of  1862,  8.  77  :— "  Where  any  vestry  or  district 
board  shall,  under  the  powers  given  [by  sect.  105  of  the 
Act  of  1855],  have  paved  any  new  atoreet,  the  owners  of 
the  land  bounding  or  abuttmg  on  such  street  shall  be 
liable  to  contribute  to  the  expenses  or  estimated  expenses 
of  paying  the  same  as  well  as  the  owners  of  houses 
therein,  provided  that  it  shall  be  lawful  for  the  veelary  or 
district  board  to  charge  the  owners  of  land  in  a  less  pro- 
portion than  the  owners  of  house  property,  shenld  they 
deem  it  just  and  expedient  so  to  do." 

By  sect.  250  of  theiUct  of  1855  the  word  **  owner"  shall 
mean  the  person  for  the  time  being  receiving  the  rack- 
rent  of  the  lands  or  premises  in  oonnection  with  which 
the  said  word  is  used,  whether  on  his  own  account  or  as 
agent  or  trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  such  lands  or  premises  were  let  at  a 
rack-rent." 

By  sect.  110  of  the  Act  of  1862,  the  two  Ajcta  are  to  be 
constmed  as  one. 


forming  such  street,  or  of  the  land  abutting 
thereon  shall  be  calculated,  by  resolving  that  the 
proportions  in  which  each  such  owner  should  be 
assessed  shotild  be  fixed,  either  by  the  amount 
of  the  assessment  to  the  parochial  rates,  or  by  the 
length  of  frontage  to  the  street  of  each  house  or 
piece  of  land,  or  by  any  other  method  that  may 
appear  equitable  to  the  said  vestry,  according  to 
the  circumstances  of  each  particular  case,  and  that 
it  was  not  within  the  power  of  the  justices  to 
interfere  with  or  review  the  acts  of  the  vestry 
or  surveyor  in  that  behalf. 

7.  It  was  admitted  by  both  parties  that,  in  the 
calculation  of  the  proportion  of  the  cost  of  making 
the  said  street,  the  same  was  made  not  on  the 
length  of  the  frontages  to  the  street,  but  on  the 
assessment  of  the  respective  properties  to  the 
parochial  rates. 

8.  On  the  other  hand,  it  was  contended  by  the  ap- 
pellants that  they  were  not  liable  for  the  rate  levied 
on  the  said  schools  and  land,  as  they  were  not,  as 
owners  of  the  said  schools  and  land,  owners  of  the 
houses  "forming"  the  said  street  within  the  mean- 
ing of  sect.  105  of  the  Metropolis  Management 
Act  1855,  and  that  if  they  were  liable  at  all,  they 
were  only  liable  for  a  rate  levied  in  respect  of 
frontage. 

9.  Under  these  circumstances  the  justices  con- 
sidered that  the  appellants  came  within  the  pro- 
visions of  the  several  sections  above  quoted,  and 
that  the  respondents  were  entitled  at  their  discre- 
tion to  apportion  the  cost  either  in  proportion  to 
the  assessment  of  the  properties  or  aocording  to 
frontage.  They  therefore  made  an  order,  as 
prayed,  upon  the  appellants  for  the  payment  of  the 
sum  of  261^  Is.,  as  the  proportion  of  the  estimated 
expense  of  providing  and  laying  the  pavement  and 
making  the  road  in  the  said  new  street  in  respect 
of  the  said  house  and  schools. 

10.  The  question  for  the  court  is  whether  the 
appellants,  as  owners  of  the  land  and  school  build- 
ings, are,  as  owners  of  a  house  forming  such  new 
street  within  the  meaning  of  sect.  105  of  the  Act 
of  1855,  or,  under  sect.  77  of  the  Act  of  1862,  as 
owners  of  land  abutting  on  such  new  street,  liable 
to  be  rated  for  the  making  of  the  said  new  street ; 
and  if  they  are,  whether  the  said  rate  or  amount 
should  be  assessed  at  the  discretion  of  the  respon- 
dents upon  the  amount  of  the  frontage  or  upon 
the  rateable  value  of  the  land  and  school  build- 
ings. 

11.  If  the  court  shall  decide  in  the  affirmative, 
the  order  made  for  the  payment  of  the  whole 
amount  claimed  by  the  respondents  is  to  be  carried 
into  effect. 

12.  If  the  court  shall  decide  otherwise,  an  order 
is  to  be  made  for  payment  of  the  sums  offered  to 
be  paid  by  the  appellants;  that  is  to  say, 
10{.  14g.  9(2.  in  respect  of  No.  127,  Cottenham- 
road,  and  the  sum  ot  lOZ.  I4t8  9cL  in  respect  of  the 
adjoining  piece  of  land  or  passage  way,  or  such 
other  to  be  made  as  directed  by  the  court. 

Sir  H,  James,  Q.C.,  and  Mamott,  for  the  ap- 
pellants, relied  chiefly  on  The  Plumstead  Board  of 
Works  V.  The  British  Land  Company  (L.  Rep.  10 
Q.B.  16  reversed  on  appeal,  ib,  203).  In  that  ca«e 
the  defendants,  being  owners  of  certain  lands,  had 
laid  them  out  for  building  purposes,  and  made 
roads  across  them  which  were  dedicated  to  the 
public  as  far  as  any  act  of  the  defendants  was 
concerned.  The  plaintiffs,  from  time  to  time, 
paved  the  new  streets  formed  by  the  houses  on  the 
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Mtote,  aod  apportioned  the  coats  among  the 
owuerB  of  hoaaee  forming  the  Btreets,  and  the 
oirnera  of  land  bounding  and  abuttins  on  the 
streets ;  and  in  eo  doing  the;  asseaaed  the  defen~ 
dauta  in  reapect  of  the  new  atreeta  and  roads  where 
bounding  or  abntting  on  the  aides  or  ends  of  the 
Htreeta  paved,  as  being  "  lands  abutting  "  on  those 
Btreets  under  sect.  77  of  the  Uetropolia  Manage- 
ment Amendment  Act  1862.  It  was  bold  by  the 
Exchequer  Chamber,  reversing  thejndgment  of  the 
Queen's  Bench,  that  the  defendants  were  not 
"  ownera."  He  also  argned  that  the  urea  occupied 
bj  the  appellants  was  not  land  within  the  meaoiDK 
of  sect.  77  of  the  Act  of  1862,  and  that  the  school 
buildings  did  not  form  part  of  the  atreet  within 
the  meaning  of  sect.  105  of  the  Act  of  1855.     And 


he  farther  referred  to  Angel  t.  Pixddinr/ton  Ve»try, 
L-  Sep.  3  Q.  B.  714,  and  the  remarks  thereon  of 
Lord  Coleridge,  C.  J.,  in  the  Exchequer  Chamber, 


in  the  Plametiod  cans  (tthi  sap.) 

Theaiger,  Q.C.,  Be»Uy  nibh  him,  for  the  respon- 
dents.— The  true  construction  of  sect.  105  of  the 
Act  of  1855  is  strongly  in  favour  of  the  respon- 
dents. The  liability  to  the  rate  depends  upon  the 
advantage  derived  from  the  paving,  and  that  ad- 
vantage is  not  confined  to  bouses  actually  looking 
over  the  street,  but  extends  to  all  buildings 
which  have  their  access  from  the  atreet  {Baddeleu  v. 
(JiujeH,  I  El.  31fl).  That  case  is  precisely  in  point. 
The  case  itaelf  was  decided  upon  the  conatruction 
o(  The  Metropolis  Paving  Act  (57  Geo,  3,  c.  29), 
B  24.  That  section  enacted  that  paving  rates 
sbonld  be  laid  "  upon  all  persons  who  shall  inhabit, 
bold,  oraupj,  be  in  possession,  or  enjoy  any 
mesB cages,  tenements.  .  .  .  or  other  buildings  or 
hereditaments,  situate  or  being  within  any  of  the 
streets  or  places  within  the  parochial  or  other 
district."  Communicating  with  the  atreet  by 
means  of  a  covered  gateway,  there  was  a  yard, 
sronnd  which  were  several  dwelling  houses,  ware- 
houses,  and  other  bnildings.  The  yard  (with  the 
eiceptioD  of  the  width  of  the  gateway)  and  all  the 
dwelling  housea,  &,c.,  round  the  same,  were  situate 
St  the  back  of  several  houses  which  fronted  the 
itreet.  The  entrance  into  the  yard  waa  through 
carriage  gates,  and  along  a  covered  gateway.  IL 
was  held  that  the  occupiers  of  the  yard  and 
houses  therein  were  liable  to  the  paving  rate,  such 
premises  being  for  that  purpose  "  within  the 
stT^et,"  inasmuch  as  Ibey  had  a  frontage  on  the 
street,  and  their  sole  com  muni  cation  waa  with  the 
atreet.  "The  Act,"  said  Pollock,  C.B.,  "might  have 
been  more  clear  if  the  Legixlature  had  used  the 
"■iirds  '  communicating  therewith  and  abutting 
thei-eupon,'  but  I  think  the  meaning  is  ascer- 
tained by  viewing  the  question  thus:  ivbb  it  the 
iDtention  of  the  framers  of  this  Act  that  a  person 
like  the  defendant  should  wholly  escape  the  rate  P 
He  clearly  derives  some  benefit  from  the  Act ;  as 
one  of  the  publie  in  the  immediate  neighbourhood 
be  shares  in  the  public  advantage.  .  .  .  For  every 
popular  pnr]>ose  these  premises  sre  '  within  the 
street.'  The  meaiing  of  the  Act  i^,  that  tlie 
person  whose  pi^miaes  dii-ectly  cominunicate  with 
the  street  shall  be  liable  to  pay."     He  also  cited 

Stihii  V.  QnentBtth  Board  o/  Worki,  L.  Bap.  10  Q.  B. 
465; 

MaiarofUanehajiar  v.  Chapman,  37  L.  J.  73,  M .  C. ; 
and,  as  conclusive  of  the  ownership  of  the  appet- 


Marrioll,  in  reply,  contended  that  the  actual 
fVoutage  of  a  street  was  for  calculating  the  advan- 
tages DO  be  derived  from  paving  tbe  eaaential  part 
of  it,  and  that  it  waa  upon  the  occupiers  of  the 
actual  frontage  that  the  paving  eipeuses  would 
equitably  fall. 

CocKBU'iis,  C.J- — On  the  whole,  I  am  of  opinion 
that  judgment  ought  to  be  for  the  respondents.  I 
own  that  my  mind  lias  fluctuated  much  daring  the 
argument,  and  I  do  not  mean  to  say  that  I  atn 
altogether  free  from  doubt  even  now,  but  the  con- 
clusion which  I  have  come  to  is  that  the  reasons 
given  for  upholding  this  rate  are  good.  The 
words  of  18  A  19  Vict.  c.  120,  s.  105,  are:  "The 
owners  of  the  houses  forming  such  street  shall 
pay  to  such  vestry  or  board  tbe  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavemenL."  Now,  it  cannot  be  said  that  we  have 
before  us  the  cose  oF  a  house  forming,  physically, 

£art  of  a  street.  But,  looking  at  what  I  oannot 
elp  thinking  was  the  intention  of  the  Legislature 
amid  all  tbis  varying  legislation,  I  must  say  that 
I  think  that,  constructively,  the  house  formed  part 
of  a  atreet  within  the  meaning  of  the  statute. 
Baddehy  v.  Ginr/cll  {ubi  sup.)  la  not  directly  in 
point,  inasmuch  as  tbe  statute  on  which  that  case 
was  decided  used  the  words  "  in  the  street." 
Still,  "in  the  street"  and  "forming  p-j,rt  of  the 
street "  are  expressions  substantially  idoutical. 
And,  looking  to  the  justice  of  the  case,  and  to  the 
proper  inci(^nce  of  contributions  to  this  paving 
rate,  I  observe  that,  although  tbe  house  does  not 
front  the  atreet,  it  has  access  to  it.  Accesri.  in 
lact,  is  tbe  foundation  of  liability,  and  it  is 
essential  to  aoce^s  that  a  street  should  be  well 
paved.  If  tbe  street  be  well  paved,  and  the  owner 
of  a  particular  house  has  access  to  it,  then  it 
matters  little  where  the  house  is.  A  large  and 
hboral  construction  should  be  put  upon  the 
statute.  It  is  to  be  observed  that  for  all  practical 
purposes,  such  as  postal  purposes,  the  house  fortris 

Eart  of  the  street.  I  was,  I  confess,  much  ataggorud 
y  the  argument  that,  upon  tbe  construction  1  now 
give  to  the  statute,  old  conrta  which  are  distinct 
from  tbe  street,  bat  to  which  tbe  acceaa  is  from 
the  street,  would  come  within  tbe  section,  and  be 
liable  to  be  rated.  But  the  answer  to  this  argu- 
ment seems  to  be  that  such  courts  are  public 
property,  whereaa  the  house  with  which  we  are 
now  dealing  is  private  property.  Upon  all  prin- 
ciples of  equity  and  jastico  the  rate  ought  bo  ba 
allowed. 

Ubllob,  J.— I  am  6f  the  same  opinion.  I  thir.k 
myself  that  this  case  is  d  fortion  to  Bndiieley  v. 
Gingell{Mbi  *up.),  but  independently  of  that  case,  I 
should  have  come  to  the  aame  conclusion  as  my 
Lord  has  done.  Many  of  the  arguments  ^bictt 
have  been  urged  before  us  might  he  consiilered  by 
die  vestry  in  estimating  the  amount  of  the  rate, 
liiit  there  is  no  reason  why  the  appellants  should 
escape  from  payment  of  the  paving  expenses 
^iltogether.  The  appelliints  have  the  beneGt  of  an 
open  space  between  their  school  buildings  snd  the 
><treet,  and  are  practically  in  the  same  position  as 
IVoutagers.  As  for  tbe  varying  phraaeo'ngy  of  the 
Acta,  I  think  that  only  shows  that  the  Legislature 
intended  that  different  constructions  should  ob- 
tain according  to  tbe  differences  of  the  anbject 
matter.  It  is  reasonable  and  just  that  tbe  rate 
should  not  fall  upon  ^ntagers  only. 

QUAIN,  J. — I  am  of  the  same  opinion.  Unless 
this  case  be   distingniBbable    from    Baddeleij  v. 
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Shillito    v.  Thompson— Atwood  (app.)  v,  Gasb  (reap.). 
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GingeU  {ubi  sup,),  that  case  is  almost  conclusive. 
"  FormiDg  the  line "  of  a  street  means  coasti- 
tnting  a  street  in  the  ordinary  sense  of  the  term. 
The  appellants  have  direct  access  to  the  street,  and 
that  is  the  vital  point. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellants,  Qedge,  Kirhy,  and 
MilleU. 

Solicitor  for  the  respondents,  John  Layton. 


Wednesday,  Nov.  17, 1875. 

Shiluto  v.  Thompson. 

Scde  of  cheese  unfit  for  food — Municipal  Corpora- 
tion    Act  1835,  s.  90,  and  bye-law  made  there' 
under — Whether  bye-law  within  powers  of  section 
— Whether  sale  a  "nuisance." 
A  borough  town  council  as  sttch  ma/y  make  a  bye- 
law  for  the  mmishment  of  persons  selling  pro- 
visions unfii  for  food. 
By  sect.  90  of  the  Municipal  Oorporation  Act  1835, 
*'  It  shall  be  lawful  for  the  cowncU  ofa/ny  borough 
to  make  such  bye-laws  as  to  them  shall  seem  meet 
for  the  good  rule  and  government  of  the  borough, 
and  for  the  prevention  and  suppression  of  aU 
sv^h  nuisances  as  are  not  already  punishable  in  a 
summary  manner  by  virtus  of  any  Act  in  force 
throughout  such  borough.** 
Under  the  above  section  ike  Town  OouncU  of  D. 
made  d  bye-law  by  which  "any  buicker,  dealer 
in  meai,  or  other  person,**  exposing  for  sale  "  any 
meat,  fish,  poultry,  or  other  provisions  '*  unfil  for 
food  or  deleterious  to  healOi,  was  adjudged  to  pa/y 
a  fme  of  forty  shillings. 
8.  was  convicted  by  justices  under  the  lye-law  of 
having  in  his  possession  cheese  whick  the  justices 
found  as  a  fact  to  be  decomposed  and  unfU  for 
food. 
Held,  upon  a  case  staled  under  20  Sf  21  Vict.  c.  43, 
thai  the  bye  law  was  Ugally  Tnaae,  and  tkat  the 
conviction  ought  to  be  affirmed. 
This  was  a  case  stated  under  20  &  21  Yict.  o.  43, 
by  two  justices  of  the  peace  for  the  Borough  of 
Doncaster  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

The  respondent  was  inspector  of  nuisances  for  the 
borough,  and  as  such  inspector,  laid  an  information 
against  the  appellant,  being  a  grocer  in  the 
borough,  for  that  he  unlawfully  haa  in  his  posses- 
sion, with  intent  to  sell,  certain  unwholesome 
victuals  or  provisions,  to  wit,  cheese,  unfit  for  the 
food  of  man,  contrary  to  the  bye-laws  of  the  said 
borough. 

Bv  the  Municipal  Gori)orations  Act  1835  (5  &  6 
Will.  4,  c.  76)  sect  90,  it  is  enacted  as  follows : 

It  shall  be  lawful  for  the  oonnoil  of  any  boronflrh  to 
make  suoh  bye-laws  as  to  them  shall  seem  meet  for  the 
Ifood  mle  and  ^yemment  of  the  borough,  and  for  the 
prevention  and  suppression  of  all  such  nuisances  as  are 
not  already  punisnable  in  a  summarv  manner  by  virtue 
of  any  Act  in  foroe  throughout  such  borough;  and  to 
appoints  by  such  bye-laws  suoh  fines  as  th^y  shall  deem 
neoessary  for  the  prevention  and  suppression  of  suoh 
offences 

Among  certain  bye-laws  made  under  the  above 
section,  was  bye-law'No.  35,  under  which  the  infor- 
mation was  laid.    Such  bye-law  is  as  follows : 

85.  Exposing  meat  for  sale. — ^If  any  batcher  or 
dealer  in  meat,  or  any  fishmonger,  poulterer,  or  other 
person,  shall  ezpoee  or  offer  for  sale  in  or  upon  his 
shop,  stall,  warehonie,  or  in  anv  part  of  ma  pre- 
miaes,  or  otherwise,  withhi  the  said  Wrough,  or  hiave 


in  his  possession,  with  intent  to  sell  or  expose  for 
sale,  the  flesh  of  any  diseased  animal,  or  any  unsound, 
putrid,  or  unwholesome  meat,  fish,  poultry,  or  other 
viotuals  or  proyisions,  unfit  for  the  food  of  man,  or 
which  would  be  deleterious  to  the  health  of  persons  who 
might  feed  thereon  (the  unfitness  or  deleteriousneas 
whereof  shall  be  in.  the  decision  of  the  justices  adjudi- 
eating  on  the  complaint  thereof),  or  shall  kill  any 
diseased  animal  for  the  purpose  of  sale  for  human  food, 
every  person  bo  respectively  offending  shall  for  suoh 
offence  forfeit  and  pay  the  fine  or  sum  of  forty  shillings. 

Under  the  above  bye-law  the  appellant  was  con- 
victed for  selling  cheese  which  uie  justices  found 
as  a  fact  was  decomposed  and  unfit  for  human 
food.  [The  case  set  out  the  evidence  in  full,  and 
such  evidence  was  conflicting  upon  this  point.] 
The  points  of  law,  as  raised  by  the  case,  were 
these : — 

1.  Whether  the  Doncaster  Town  Council  had 
power  under  the  Municipal  Corporations  Act,  sect. 
90,  to  make  bye-law  No.  35,  so  as  to  give  it  the 
force  of  law  within  the  borough  of  Doncaster. 

2.  Whether  the  Sanitary  Acts  subsequently 
passed  had  not  virtually  repealed  the  bye-law,  if  it 
ever  had  the  force  of  law  P 

3.  Whether  cheese  was  an  article  of  food  within 
the  meaning  of  the  bye-law  P 

If  the  court  should  be  of  opinion  that  the  bye 
law  was  legally  and  properly  made,  the  conviction 
was  to  stuid;  if  the  court  should  be  of  opinion 
otherwise,  the  complaint  was  to  be  dismissed. 

Lochwood,  for  the  appellant. — It  must  be  con- 
ceded that  the  sale  of  the  cheese  was  within  the 
words  of  the  bye-law,  bat  it  is  submitted  that  the 
bye-law  is  ultra  vires.  It  cannot  be  said  that  the 
appellant's  having  the  cheese  in  his  possession 
amounted  to  a  nuisance  within  the  meaning  of 
sect.  90  of  the  Municipal  Corporations  Act.  A 
nuisance  to  be  indictable  muRt  be  a  nuisance  in 
fact  (B.  V.  Davey,  5  Esp.  217).  [Blackburn,  J. 
referred  to  Beg.  v.  Stephenson,  3  F.  &  F.  106.  In 
that  case  it  was  held  that  a  meat  salesman  can  be 
indicted  and  convicted  at  common  law  for  know- 
ingly exposing  meat  for  sale  in  a  public  market  as 
fit  for  human  food,  which,  in  fact,  is  not  so.  For 
Willes,  J.  asked  the  jury,  "Did  the  defendant 
know  when  he  sent  up  the  meat  that  it  was  unfit 
for  human  food  P  and  did  he  send  it  up  to  be  sold 
for  human  food  P  "] 

No  counsel  appeared  for  the  respondent. 

Per  Cu&iAH  (Blackburn,  Mellor,  and  Quain,  JJ.) 
— ^This  conviction  must  be  affirmed. 

Judgment  for  the  respondent. 

Solicitor  for  the  appellant,  B.  Beldan,  for  E.  G. 
Pea>gamf  Doncaster. 


Wednesday,  Nov.  17, 1875. 
Atwood  (app.)  V.  Case  (resp.). 

Merchant  Shipping  Act  1854,  s.  237,  construction 
of— Going  on  board  newly  arriving  ship,  "  before 
actual  arrival.** 

By  sect.  237  of  the  Merchant  Shipping  Act  1854, 
every  person  (except  as  therein  accepted)  who 
"goes  on  board  any  ship  about  to  arrive  at  the 
place  of  her  destination  oefore  her  actual  arrival 
in  dock,  or  althe  place  of  her  discharge,  witkout 
the  permission  of  the  master^**  incwrs  a  penally 
as  tnerevn  mentioned. 

0.t  without  leave  of  ike  m^uter,  went  on  board  a 
ship  bound  from  a  foreign  port  to  Bristol,  as  she 
lay  in  the  CumberlindSastn  of  Bristol  Harbour. 


MAGISTRATES'  CASES. 


Q.B.  DiT.] 


Atwood  (app.)  D.  Cau  (resp.). 
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The  ahip  (takieh  the  crea  toon  aftertoard)   left] 
remained  in  the  hatin  all  nighl,  bat  did  r,ot,  nor 
wa»  it  intended  (hit  she   thould,   ditcharge   her 
cargo  there.     The  next  morning  alie  ma*  moored 
farther    into   tlie   harbour,   and    diicharged    her 
cargo  at  another  qaay_  in  the  port  ofBriatol. 
An     tn/ormalion     having    been     preferred     bpfnre 
jtufiiei  againil  C.  for  eontravming  «eel.  237  of 
th'   Merchant   Shipping    Act    1854,    the  jiisticee 
di»mi»sed  the  same.     Thf  informant  having  ap- 
pealed, tmder  SO  ^  21  Vict.  c.  43, 
Hdd,   that  the  ship  hnii  actually  arrived  in  dock, 
and  that  judgment  ought  In  befi/r  the  refpondenf. 
This  was  a  case  stated  for  the  opinion  of  ttio  Court 
of  Qiieen'fl   Bench,  under  20  &  21  Vict.,  c.  43,  bj 
tiro  juBticea  of  the  peace  for  the  town  and  countj 
of  Bristol. 

1.  Upon  the  hearing  ot  a  certain  information 
preferred  by  the  appellant,  a  police  officpr  and  a 
person  employed  in  the  service  of  Her  Majeaty'" 
Board  if  Trade,  ngainat  the  respondent,  a  sailor's 
boarding-house  keeper,  for  tliathe.  not  being  in 
Her  Majesty's  service,  and  not  being  duly  antho- 
rised  by  law  for  the  purpose,  anlawtully  did  go  on 
board  a  certain  British  ship,  to  wir,  the  Iiord 
Dnnan,  about  to  arrive  at  her  place  of  destination 
before  her  octua)  arrival  in  dock  or  at  tie  place  of 
her  discharge,  without  the  permission  of  the 
master  of  the  said  ship,  contrary  to  the  237th 
section  of  the  Merchant  Shippine  Act  1854,  we 
iliamissed  thu  ca^e. 

2.  The  seetion  referred  to  is  as  follows  ; 


ran  hond  >□;  ahip  aboat  to  krriTe  at  tbs  plaiw  ot 
dsHtiuatiott,  before  her  matn&l  KrriTfrl  in  dook  or  at 
the  (lUiHi  of  her  [iinoharge,  withoat  the  parciiBBioa  of  tba 
mater,  ibill  fur  every  saoh  oBence  inanr  a  peuattj  not 
tioee<linir  .£20  :uidtha  moaternr  peraoc  ir.  ohugv  ot  auoh 
•hipnuyt&kauijanahpisrBnDio^iDKonhotrdukforeFaid 
into  Daalodj,  and  deliver  him  np  forthwith  to  any  oon- 
•tsbls  or  peaue  uffloei.  to  be  by  him  Uken  before  a 
juUoe  ot'jaacioea,  and  Co  be  dealt  with  moaQidin^  cu  the 
proiiiioaa  of  thiiAct. 

3.  The  said  ship  arrived  from  a  foreign  port  on 
Sunday,  the  4th  July  1875,  and  paascd  through  the 
ffate  of  the  Cumberland  Basiu  in  the  port  of 
Bristol,  in  the  city  imd  county  of  Bristol,  lUiout 
sercn  o'clock  in  the  evening. 

4.  Immediately  after  the  ship  had  entered  the 
bnsin  the  appellant,  who  is  specially  employed  by 
the  Board  of  Trade  for  the  purpose,  went  ou 
board,  introduced  himself  to  the  master,  and  re- 
ninintd  onboard  with  his  permiasion.  Very  shortly 
afterwards,  and  nhile  the  ship  was  being  moored, 
the  respondent  went  on  board  her.  hia  alleged 
object  being  to  see  one  of  the  crew.  He  spoke  to 
the  master,  bnt  did  not  obtain  permission  to 
remain  on  board,  the  master  telling  bim  that  he 
was  not  wanted.  The  respoudenl:  went  away 
from  the  ship  and  returned  on  board  again  shortly 
afterwards,  and  he  then  refused  to  leave  when 
reqnested  by  the  appellant  so  to  do, 

5.  The  crew  left  the  ship  on  arrlTiug  in  the 
baein,  which  is  usoal,  and  the  ship  remained  there 


alU 


(ht 


i  nest  morning  she  wa<i  moored  further 
into  the  floating  harboar,  and  afterwards  dis- 
charged her  cargo  at  another  quay  in  the  port  of 
Bristol. 

7.  Cnmberland  Basin  is  divided  fVom  the  river 

Avon  by  dock  gates,  and  is  a  complete  dock  form* 

ing  part  of,  bat  divided  by  other  dock  sates  from 

the  rNt  of  the  docks  formed  under  aca  governed 

Mas.  Cai.— Vol.  X. 


by  the  Bristol  Dock  Act  1B6B,  and  other  local 
Acta.  There  are  quays  on  each  side  of  the  basin 
at  vrhich  ships  frequently  discharge  cargoes,  bnt 
the  Iiord  Banean  did  not  discbarge,  and  it  was  not 
intended  tiiab  she  should  discharge  any  of  her  cargo 
there. 

8.  On  behalf  of  the  respondent  it  was  contended 
that  the  eeotion.  being  penal,  must  be  read  strictly, 
and  that  the  words  were  alternative,  so  that  it  was 
enough  to  take  his  actions  out  of  the  provisions  of 
the  statute  if  the  vessel  could  be  said  to  have 
arrived  :  (1)  "  At  her  place  of  destination,"  or  (2) 
"  In  Dock,"  or  (3)  "  At  the  place  ot  her  dis- 
charge." 

But  in  this  case,  as  to  all  three  phrases,  it  was 
agreed,  us  a  fact,  that  she  had  arrived  at  her  place 
of  destination,  that  she  wiui  in  dock,  and  that  she 
bad  also  anived  at  tlie  place  of  her  dcschargo, 

"■J.  On  behalf  of  the  appellaut,  it  was  oonteuded 
thut  it,  wus  not  GulBoient  that  the  vessel  had 
arrived  in  port  to  eiempt  a  person  acting  as  the 
respondent  had  acted,  from  being  ameuable  to  the 
statute,  that  so  long  as  she  had  not  arrived  "  at  the 
place  of  her  discharge,"  he  oonid  not  board  with- 
out permission  from  the  master,  and  that  it  was 
not  until  Monday  the  5th  July  laat  that  the  Lord 
Duncan  arrived  at  the  place  or  her  discharge. 

Thojustici-sdecidedas  follows  :—(l)Thatthe  ahip 
was  not  "about  to  arrive  at  the  place  of  her  desti- 
nation "  (whicli,  having  regard  to  the  section,  they 
considered  a  condition  precedent  to  bringing  the 
respondent  within  its  words)  as  she  had  actually  ar- 
rived there,  that  is  to  say,  she  hod  arrived  at  Bristol ; 
(2)  That  she  was  in  dock,  that  is  to  say,  in  the 
Uumberland  Busing  and  (3)  That  she  bad  arrived 
at  the  place  of  her  discharge,  which  was  Bristol, 
although  she  was  uot  then  actually  at  the  quay  at 
which  she  was  afterwards  unloaded,  inasmuch  as 
thai;  precise  locality  as  to  all  ships  depends  more  or 
less  upon  the  Bristol  Quay  wardens'  arrangements, 
and  upon  various  circumstances  over  which  owners 
and  masters  of  ships  have  no  control  or  fore- 
knowledge, 

A  plan  accompanied  the  case. 

Bowen  for  the  appellant  argued  that  great  stress 
was  to  be  laid  upon  the  word  "actual"  in  the 
section.  The  arrival  in  the  present  ease  was  only 
a  conatructive  arrival.  [Qdai.n,  J.— This  is  a 
penal  statute  and  must,  as  sach,  be  consti'ued 
strictly.] 

Cole,  Q.O.,  for  the  respondent,  was  uot  oaUed 

Blacebush,  J. — I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent,  and  that 
npon  the  second  of  the  grounds  mentioned  by  the 
justices.  Ifeilher  the  first  or  third  grounds  are 
supportable.  It  is  idle  to  aay  that  the  port  of 
Bristol  was  the  place  of  destination  of  this  ship. 
She  was  in  dock  when  she  waa  in  Cumberland 
Baain,  and  that  is  enough.  There  was  an  aotnal 
arrival  of  the  ship  within  the  meaning  of  the 
section. 

Mellor,  J.^I  am  of  the  same  opinion  and  for 
the  same  reason. 

Qdain,  J. — A  Btncb  construction  should  be  put 
njpon  the  statute.  The  ship  bad  arrived  in  dook. 
"Kie  words  "  other  place  of  her  discharge  "  were,  I 
think,  put  in  to  embrace  the  cases  which  might 
arise  of  a  ship  discharging  elsewhere  than  in  dock. 
On  the  other  two  grounds  the  justices  were 
vroag,  Juogment  far  tlM  vev^whAiedt.. 
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Solicitora  for  the  appellant,  Whiiet,  Benard  and 
Oo,,  for  Henry  Britten,  Preit,  and  in«t:t^,  BriatoL 

Solioitors  for  the  reBpoD<1ents,  Darby  and  Cim- 
50rlantl,  for  X  H.  Clifton,  Bristol. 


Satvrday,  Nov.  13, 1875. 

Bbo.  t>.  Chobi.ton-upoh-Medlocil. 

iTitoUoteance    by  Poor  Lata   audilor-:-Charge  for 

moMng  a  valuation — Content  of  veitry — 27  4"  28 

Vitt.  e.  39.  *.  7. 

^n  aaieetment  committee  required  the  overeeeri  of  one 

ottkeir  toumehipt  lo  make  out  andcopy  a  valuation 

litt  under  25  ^  26  Viet,  e.  103,  ».  26.     The  board 

ofovereeere  pataed  a  resolution  that  their  elerle* 

a/nd  eolleetort  had  no  lime  to  do  the  work  required, 

and  that  certain  per$0HM  ehauld  be  employed  for 

Ihepurpoee.     The  overieert  obtained  a  reeolulimt 

of  the  veelry  that  the  «tpen»fl  of  thit  employment, 

which  had  then  been  defrayed,  should  be  charged 

upon  the  poor  rates.    The  Poor  Law  auditor  diial- 

lowed  Ihit  charge  on  the  ground  that  the  overgeert' 

ordinary  clertet  and  eoUectore  ought  to  haoe  Hone 

the  toork  Ikemeelvei. 

HeldiUpon  a  rule  for  a  writ  of  certiorari  tobringnp 

Ihit  diiaOowance,  that  by  27  ^28  Vid-,  c.  39,  a.  7, 

when  a  veitry  coneenti   to  luch  a  charge,  enen 

after  the  expense  has  been  defrayed,  the  auditor 

hat  no  power  to  diaaMov)  U. 

This  was  a  rule  niet  granted  on  bebalf  of  the  defen- 

dantB,  the  overaeera  of  the  poor  of  the  tonnehip  of 

ChorltOD-upon-lledlock,  upon  an  application  for  a 

writ  of  ferfiorari,  calling  npon  the  proseontor,  W. 

Boberts,   auditor   of   thn    South   Lancashire   and 

Cheshire  Audit  District,  which  comprises  the  above- 

named  township,  to  show  cause  why  a  certain  item 

of  disallowance  of  the  sum  oE  14i.  lOs.  made  by 

him  in  the  accoonta  of  the  defeadauts  for  the  hair 

rear    ended    29th    Sept.     1874    should    not    be 

quashed. 

The  said  item  of  the  aocounts  was  : — 

Aoootmt  tf  eipsDMS  inanrrad  b;  ths  board  of  orer. 

Man  of  ths  townabip  of   Chorlton-Dpon-Hadlook,  in 

Mriihi^  ths  latsabl*  hareditametiU  of  tM  tomuhip,  and 

In  Makuig  ovt  a  tarn  *aliiatioD  list,  and  oop;  of  Iha 

latsable  bacedilaintnta  in  tho  townabip  aa  raqoirad  by 

■n  («dst  of  the  ChorltoD  Union  Asaeiinienl  CommittM, 

dated  14th  Mh,  1874,  tii.  : 

>kh  Bnl.  1874  «  i.  d. 

FaldtollsHn.  HnUsadWulka,  prlDtOTtloiiKpa 
upon  wUiili  to  wnto  tb*  nlaaUOB  UM  md  oopr, 

TnUBf  lod  piiuttu  hMdlnr  to  ncM  ~ .,...    t    >    S 

Paid  to  J.  W.  TkjVh,  lor  wrltiiw  nlutiou  lilt,  lud 

MdatiDf  Bt  sumUuiUoD  ttamof 7  IG    0 

hid  to  J.  JohuoD  torwritliiRBaiiiatnlaaUonliat ..     BOO 
Pmid  to  W.  OoH  lot  Mditlni  «t  tb«  •umbutlaii  nl 

— SMaoKnta  In  TalmUon  Kat  md  oopy  .-••- 0  U    0 

TsU  to  Maaan.  Hsnld  u<l  Wnlkar,  prlDtna.  for 
printlnc  ■otisea  tor  obni-oh  and  obapat  dooia  of 

dnoalCodalBatlooUatforpDbUalDapaatlon    0    <    0 

Paid  to  J.  B.  Hartlaj,  bill  poatar,  tor  somIdc  notkia* 
npou  tUitj^aran  ohank  aad  obual  doon  of  dapoalt 

ofnloaUODllattorpobUalaipaoaoD...^. .„... OSS 

^dd  to  Kaasn.  Hantid  and  Walkat,  prtvtan,  lor  Und. 

!■><)(  nlnatloB  lilt _ DU    S 

Paid  to  Maaan.  HoaM  and  Walkar,  ptiDUn,  lor 
prlntbkC  uottoaa  at  laatij  maatliii  tat  allowanaaa  ot 
otanam,   aipaaaes  In  and  about  tba   buUdc  of 

nlqatlno  Uat  aad  aopT 0    8    0 

Paid  to  J.  B.  Hartlar  tm  poatlBC  notloaa  opon  thiit;- 

aa*«a  ohuiA  and  obasal  dooia  at  TaaCn  maatlaf 0    18 

FaldtoA.  J.  Baonatl.  obiat  alaiA  of  tba  board  ol  orar- 
aaan  lor  (hi  aairiaaa  la  oonseotloii  wltli  tba  pra- 
p«ntlotka<  tba  aahl  Uat.  and  eopr  dapoalt  and  traoa- 
"riartoB  o(  wwia,  pcapantloB  of  tht>  aoaonnt,  oalllnc, 
*«.,  altmdlBt  Taitn  maaUnb  aod  lor  attodlBc  to 
tbaivqaiisiiiaataottbaatatataa  in  that  baball. IS  0   0 


The  items  disallowed  are  the  3nd,  3rd,  and  4tfa, 
in  the  above  accoant. 

The  following  were  the  reasons  for  this  disallow- 
anoe  signed  hj  the  said  W.  Uoberts,  the  district 

auditor : 

H;  naaons  for  diaallowin^  the  abore  anm  of  141.  lOa. 
paid  bj  tba  OTsrsaaia  of  the  townabip  of  Chorlton.npon- 
Hedlook  foi  writing  a  Talnation  Uat  and  a  oapj  tor  Union 
Aaaeaaniant  Committse  an :  Firat,  baoanae  tbers  beinff 
in  thia  townabip  ooUeotinr  alerka  appointed  nndar  a  looal 
Aat  of  Failiament  to  ooUeot  the  rates  for  the  relief  of 
the  pool  in  tbis  township,  it  waa  in  m^  opinion  the  dnt^ 
of  snob  oolleaUira,  without  an;  additional  oharge  n^on 
the  pool  Tatea,  to  baTS  diaaharged  the  dntiea  tor  wluoh 
the  payment*  were  made,  haying  raferenoe  to  Artiolaa 
6  and  60  of  the  genatml  order  for  aooonnte  of  tbe  Poor 
Iaw  Board,  dated  14th  Jan.  lB67,inforoe  in  theChorlton 
Union  and  in  the  towoabipe  therein  oomprieed,  and  whidb 
inolndea  the  townahip  of  Chorlton.npon.Uedlook. 
Seoondly,  beaasae  in  diaaltowine  theee  paymanta  I  fol- 
lowed t^  deeiaion  of  tba  Looal  (foTernmant  Board  on  an 
appeal  to  tbem  reapeoting  a  dieallowAooe  of  a  liaiilar 
payment  in  the  aooonnta  of  (Jie  oTeraserB  of  the  poor  of 
the  townahip  of  Halmo  in  the  aame  anion  (and  to  whioh 
township  the  aaid  looal  Aot  also  applied,  aaexpreeaed  in  a 
letter  from  the  Looal  OoTernment  Board,  dated  ISth 
Jane  1874,  No.  flr^C.,  and  addreaaed  to  the  then  lata 
OTeraeara  of  the  aaid  townabip  of  Holme,  digpoainf  of 
auob  diuJlowaiiae,     Thirdly,  " 


either 


itb  t 


a  new  rate  or  aotoo  other  ordinary  ukd 
aoooitomed  datiee  of  Uieir  offloe,  bnt  aa  I  onderetand 
th*  law  of  the  Looal  aoiamnant  Board  to  be  that  when 
ofBoera  are  appointed  they  nodertake,  in  oonaideration  of 
their  apeeiBed  aalariee  or  other  remaoeration,  to  perform 
or  oaose  to  be  performed  all  the  legal  datiaa  appertaining 
to  their  offioe,  I  wae,  therefore,  of  opinioD  tbnt  it  was  the 
dnly  of  these  oSoeis  to  have  made  all  reqaiaiCe  arrann. 
menta  and  diaaharged  their  dntiea  oe  f  ar  ae  related  to  the 
oopyinf  of  snob  valuation  liat  witboat  an;  udditiooal 
obuge  npon  the  poor  ratea,  and  that  the  areraeera  of  the 
poor  of  thia  townahii),  in  emplo;ing  additional  peraonf 
to  oerform  thia  dotr  inanrmrt  niiD«aeaasrr  and  imoiooer 
eipenasa  ;  and.  fourthly,  beuaase  the  aoUaoting  and  other 
olerka  appointed  in  an;  townabip  to  wbioh  tbe  aboTO 
looal  Aot  relates  being  appointed  at  aolariea  or  other 
remnnemtioB  eanotiosed  b;  the  Looal  GkiTernment  Board, 
I  waa  alao  of  opinion  that  on  this  ground  it  ia  not  within 
the  diaoretiou  of  the  OTeraeera  to  relioTe  anob  oSoere 
from  the  parformanoe  of  an;  dntiea  that  the;  bare 
undertaken  in  oonaideration  of  their  aalariea  b;  appoint- 
ingotber  peraona  to  diioharge  auy  of  anob  datiea,  and 
thereby  inoreaae  t^e  burden  npon  tha  poor  rate. 

Dated  the  eth  day  of  Jan.  1875. 

It  appeared  from  tbe  affidavits  of  the  several 
overseers  and  collectors  of  the  townahip  of 
Chorlton-on-Uedlock  that  on  the  2lBt  May  1874 
the  board  of  overseers  received  a  letter  from  the 
Clerkof  theChorl too  Union  AssesHmeiit  Committee 
requiring  a  new  or  supplemental  valaation  list 
to  be  made  for  the  said  townabip,  within  three 
months  from  the  14th  Haj,  Che  date  of  the  said 
letter;  that  during  the  period  within  which  the 
said  valuation  liat  bad  to  be  made  the  clerks  and 
(wllectors  forming  tbe  ordinary  staff  in  the  employ 
of  the  board  were  fnllj  occupied  from  daj  to  day 
during  the  buaineaa  houra  of  the  day  and  fre- 
quent^ nntil  late  at  night,  upon  the  business 
of  the  said  board ;  that  it  was  deemed  by  the 
board  inexpedient,  and  it  would  oert^nly  have 
been  in  the  highest  degree  inconvenient  to  take 
those  officers  from  the  business  tipon  wbioh  they 
were  engaged  in  order  to  write  out  and  copy  the 
valuation  lists,  for  the  performance  of  other  duties 
of  the  ntmost  importanoe  would  have  been  thereby 
interfered  with  and  prevented  from  being  carried 
oati  that  under  theee  ciroumstances  the  board  of 
oversaera  did  not  dir«ot  the  oolleotora  or  other 
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officials  to  write  out  the  valaation  list  and  copy 
thereof,  bat  they  aathorised  the  clerk  to  the  board 
to  employ  writers  to  write  out  the  list  and  copy ; 
and  a  formal  resolution  employing  two  writers 
named  therein  was  passed  and  put  upon  the 
minutes  of  the  board. 

It  was  also  stated  on  affidavit  by  the  several 
clerks  and  collectors  of  the  overseers  of  Gborlton- 
on-Medlock  that  they  all  commenced  their  said 
employments  before  the  date  of  the  order  of  the 
Poor  Law  Board  of  1867 ;  that  it  formed  no  part 
of  the  duties  they  undertook  to  make  out  or  copy 
such  valuation  list  as  that  required  by  the  assess- 
ment committee;  and  that  they  had  no  time  to 
accomplish  that  work  as  well  as  their  re&rular 
duties. 

The  account  of  expenses  incurred  in  making 
out  the  said  list  and  copy  as  aforesaid,  with 
vouchers  of  payment,  were  laid  before  a  vestry 
meeting  convened  by  the  overseers  of  the  said 
township  after  dae  notice  in  accordance  with  the 
requirement  of  the  27  &  28  Vict.  c.  39,  s.  7,  and 
held  on  the  2ith  Sept.  1874,  and  the  same  was 
allowed  bv  such  meeting ;  and  the  said  overseers 
were  authorised  by  the  vestry  bv  express  reso- 
lution to  charge  the  said  sum  of  35Z.  9«.  upon  the 
poor  rate  of  the  said  township,  as  follows  : — 

Beflolved,  that  the  overseers,  having  inonrred  the  ex- 
penae  of  351.  9b.,  in  making  out  a  valuation  list  and  copy 
under  the  proviaiona  of  the  Union  AesesBment  Committee 
Aot  1662,  this  vestry,  under  the  powere  and  provisions  of 
the  Union  ABseasment  Committee  Aot  Amendment  Aot 
1864,  oonaenta  unto  and  allowa  auoh  aum  of  351.  98.,  and 
eertifiea  the  same  to  be  due  to  the  overaeera,  and  autho- 
riaee  them  to  charge  the  aaid  sum  of  851.  9a.  upon  the 
poor  rate  of  ihia  townahip. 

Herschellt  Q.G.  and  Forbes  showed  cause  on  be- 
half of  the  auditor. — This  is  an  application  under 
7  &  8  Vict.  c.  101,  s.  35,  the  following  section  (the 
36th)  providing  another  remedy  under  similar  cir- 
cumstances by  application  to  the  Poor  Law  Com- 
missioners. These  Commissioners  have  given  a 
decision  on  this  very  point  directly  in  favour  of 
the  auditor's  disallowance  in  this  case.  [Cock- 
burn,  C.J. — That  does  not  prevent  our  considering 
the  matter  on  its  merits.]  By  sect.  46  of  4  &  5 
Will.  c.  76,  the  Poor  Law  Commissioners  were  em- 
powered to  issue  orders  and  rules  regulating  the 
duties  of  overseers  and  their  clerks  and  collecting 
officers,  and  by  Article  6  of  the  orders  dated  the 
l4th  Jan.  1867,  and  iesned  in  pursuance  of  that 
section,  "Every  collector  appointed  for  a  parish 
shall  enter  up  so  much  of  any  books  or  forms  of  the 
overseers  relating  to  the  valuation  list,  or  to  the 
collection  of  the  poor  rates,  as  he  may  bo  directed 
to  enter  up  by  the  overseers  for  the  time  being, 
and  shall  enter  in  the  rates'  book  all  such  particu- 
lars of  every  assessment  as  he  shall  be  directed  by 
such  overseers  to  enter  therein ;  and  every  such 
collector  shall  attend  before  the  auditor  at  the 
same  time  as  the  overseers  of  the  parish  for  which 
he  acts."  And  by  Article  60,  "  The  term  *  collec- 
tor '  in  the  construing  of  this  order  shall  be  taken 
to  apply  to  any  person  appointed  under  any  Act  of 
Parliament,  or  any  order  of  the  Poor  Law  Board, 
to  collect  the  rates  for  the  relief  of  the  poor  in  any 
parish  or  parishes,  whether  such  person  shall  be 
designated  collector  of  poor  rates  or  assistant  over- 
seer, or  be  called  by  any  other  name  whatever,  or 
the  collector  of  the  guardians,  as  the  context 
shall  require.'*  Before  these  crders,  however,  by 
the  Manchester  Overseers'  Act  1858  (21  &  22 
YicL  a  IxiL,  8.  6)  the  overseers  of  each  township  ' 


in  Manchester  were  incorporated  separately  to  a 
qualified  eitent,  and  the  section  conclades  :  "  Such 
overseers  may,  from  time  to  time,  appoint  such 
clerks,  surveyors,  and  servants  to  aid  them  in  the 
discharge  of  their  duty,  with  such  salaries  as  the 
Poor  Law  Board  shall,  from  time  to  time  sancticn, 
and  pay  the  same  out  of  the  poor  rate,  all  such 
clerks,  surveyor,  and  servants  oeing  liable  to  the 
same  responsibility  as  officers  appointed  under  the 
Act  of  4  &  5  Wm.  4  c.  76.'*  The  work  here 
required  by  the  assessment  committee  is  authorised 
by  sect.  26  of  the  Union  Assessment  Committee 
Act  1862  (25  &  26  Vict.  c.  103) ;  but  any  extra 
expense  incurred  in  completing  it  can  only  be  paid 
out  of  the  rates,  if  the  vestry  authorise  the  work 
to  be  done  at  extra  expense.  The  words  of  27  &  28 
Yict.  c.  39,  s.  7,  are :  "  When  thejoverseers  of  any 
parish  incur  any  expense  in  making  out  any  valua- 
tion list  or  supplemental  list,  or  in  revising  or 
valuing  any  of  the  rateable  hereditaments  of  sach 
parish,  under  the  provisions  of  the  Union  Asses- 
ment  Committee  Act  1862,  with  the  consent  of  the 
vestry  given  by  express  resolution,  after  due  notice, 
they  may  charge  such  expense  as  far  as  the  same 
may  be  authorised  by  the  vestry,  upon  the  poor 
rate;  and  if  no  vestry  meeting  be  held,  or  no 
decision  arrived  at  on  the  subject,  then  to  the 
extent  which  the  assessment  committee  shall 
allow.  Provided  that,  as  regards  the  valuation  of 
the  property,  no  expense  shall  be  so  charged  upon 
the  poor  rate,  unless  the  consent  of  such  committee 
to  the  procuring  of  such  valuation  by  the  overseers 
shall  have  been  given  previously  to  the  same  being 
made."  Here  the  authority  of  the  vestry  was  not 
obtained  till  after  the  expense  was  incurred. 

Mwule,  Q.C.  and  Lumley  supported  the  rule. — 
The  effect  of  that  7th  section  of  the  Act  of  1864  is 
not  to  require  any  consent  of  the  committee  prt- 
viously  to  the  copying  of  valuation  lists :  the 
words  "  with  the  consent  of  the  vestry  given  by 
express  resolution  "  refer  to  the  power  to  charse 
the  expenses  upon  the  poor  rate,  not  to  the  right 
to  incur  the  expense.  [Cockbukn,  C.J. — There  is 
little  in  the  lan^usge  of  the  provision  to  show 
which  way  it  is  intended  to  be  read.]  It  cannot 
mean  that  the  previous  consent  of  the  vestry  is  to 
be  obtained  before  the  overseers  incur  any  expense. 
[Stopped  by  the  court.] 

CocKBURN,  C.J. — There  is  a  duty  imposed  upon 
the  overseers  by  the  Legislature  to  make  or  copy  a 
valuation  whenever  the  assessment  committee  re- 
quires it.  No  provision  is  made  as  to  how  this 
duty  should  be  carried  out,  nor  as  to  the  pavment 
of  any  expense  it  may  require,  except  by  the  7th 
section  of  the  Union  Assessment  Committee  Act 
Amendment  Act  1864.  The  words  of  that  section 
are  ambiguous,  but  1  think  Mr.  Maule's  interpreta- 
tion is  right.  The  effect  of  it  is  that,  if  the  vestry  are 
of  opinion  that  anv  expense  of  this  kind  incurred 
by  the  overseers  should  be  paid  out  of  the  rates,  a 
resolution  to  that  effect  may  be  passed,  and  the 
overseers  then  have  a  right  to  charge  such  expenses 
upon  the  rates.  I  do  not  think  the  auditor  is  com- 
petent to  interfere  with  the  due  exercise  of  the 
power  of  a  vestry. 

FiSLD,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  Overseers, 

Solicitors  for  the  Auditor,  8haw  and  Tremellen 
for  W.  Boherts  and  Scm,  Bochdale. 

Solicitors  for  the  Overseers,  Bower,  Son,  and 
OoHon. 
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Saturday,  Nov.  20,  1875. 

BosLBT  (appj  V.  Davies  (reap.) 

Chiming    on    licensed    premises  —  Knowledge     of 
licensed  person — Licensing  Act,  1872  (35  ^  36 
Vict,  c.  94),  IT.  17. 
A  party  of  gentlemen  were  playing  cards  for  money 
m  a  room  of  the  appeUant^s  licensed  premises, 
and  were  disturbed  by   a   police  constable  who 
had  heard  them  from  outside.     TJie  appellanVs 
manager  knew  nothing  about  it,  and  it  did  not 
appear  thai  any  waiter  came  into  the  room  whilst 
they  were  playing.      The  justices  convicted  the 
(wpeVant  under  the  Licensing  Act,  1872,  s.  17, 
for  suffering  gaming  to  be  carried  on  on  his  pre- 
mises. 
Held,  upon  a  case  stated,  thai,  although  no  actual 
knowledge  on  the  appellant's  part  was  necessary, 
it  must  appear  that  there  was  gross  negligence  or 
wilful  ignorance  on  the  part  of  the  persons  who 
had  authority  to  prevent  the  gaming  before  he 
could  be  convicted.     The  case  was  remitteU  oc- 
cordingly. 
This  was  a  case  stated  by  three  justices  of  the 
peace,  acting  in  and  for  the  city  of  Hereford,  un- 
der the  statute  20  &  21  Yict.  o.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  on  a  ques- 
tion of  law  which  arose  before  them  as  hereinafter 
stated. 

At  a  petty  sessions  holden  at  the  Guildhall  in 
and  for  the  said  city  of  Hereford,  on  the  29th  July, 
1875,  an  information  preferred  by  John  Davis, 
superintendent  of  police  for  the  said  city  (herein- 
after called  the  respondent)  against  John  Bosley, 
a  person  duly  licensed  for  the  sale  of  intoxicating 
liquors  by  retail  under  The  Licensing  Acts  1872 
and  1874,  as  the  managing  director  of  the  Green 
Dragon  Hotel  Co.,  Heref«i^  (hereinafter  called  the 
appellant),  under  sect.  17  of  the  Licensing  Act, 
1872,  charging  for  that  he  the  said  John  Bosley 
on  the  1st  July  then  instant,  at  the  parish  of  St.  John 
Baptist,  in  the  said  city  of  Hereford,  then  being  a 
person  duly  licensed  for  the  sale  of  intoxicating 
liquors  by  retail,  did  unlawfully  suffer  gaming  on 
his  licensed  premises,  was  heard  and  determined 
by  the  said  justices,  and  upon  such  hearing  the 
appelhmt  was  convicted  before  them  of  the  said 
offence,  and  they  adjudged  him  to  pay  a  penalty 
of  1{.  and  10s,  6d.  costs,  or  in  default  of  payment 
to  be  imprisoned  for  fourteen  days. 

And  whereas  the  appellant,  being  dissatisfied 
with  their  determination  upon  the  hearing  of  the 
said  information  as  being  erroneous  in  point  of 
law,  had,  pursuant  to  sect.  2  of  the  said  statute, 
20  &  21  Vict.  c.  43,  duly  applied  to  them  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  their  determination  as 
aforesaid  for  the  opinion  of  this  Court,  and  had 
duly  entered  into  a  recognisance  as  required  by 
the  said  statute. 

The  said  justices,  in  compliance  with  the  said 
application  and  the  provisions  of  the  said  statute,  I 
stated  and  signed  the  followin|j  case  : — 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent  that  George 
BarroU,  a  police  constable,  about  half-past  twelve 
in  the  morning  of  the  1st  July,  was  on  duty  in 
Broad-street,  Hereford  (in  which  street  the  ap- 

Sillant*8  licensed  premises  called  the  Green  Dragon 
otel  are  situate)  and  heard  laughing  and  shout* 
ing  proceeding  from  the  Green  Dragon  Hotel ;  he 
then  went  opposite  the  Green  Dragon  and  heard 


noises  and  voices  in  a  room  with  three  windows 
facing  the  street.  Two  of  the  windows  haa  the 
blinds  up  a  part  of  the  way  so  that  the  constable 
saw  three  of  the  gentlemen  who  faced  the  street, 
and  from  what  he  heard  knew  that  there  were 
several  gentlemen  playing  at  cards.  He  waited 
about  a  quarter  of  an  hour,  when  the  front  door 
was  opened  by  one  of  the  waiters  who  came  out, 
and  the  constable  entered  and  went  upstairs  direct 
into  the  room  where  the  gentlemen  were,  and  he 
there  found  six  gentlemen  round  a  table  playing 
at  cards,  with  a  lot  of  money  on  the  table,  and 
also  drink.  He  asked  them  for  their  names ;  some 
of  them  refused,  but  at  length  they  all  gave  their 
names.  When  the  constable  came  downstairs  be 
met  Miss  Clarke,  the  manageress,  who,  he  stated, 
was  angry  with  him,  and  told  him  he  bad  no  right 
to  go  upstairs  without  first  coming  to  her,  and 
took  his  number,  and  said  she  should  report  him. 
8be  said  she  did  not  know  they  were  playing  at 
cards,  and  that  they  did  not  have  the  cards  of  her. 
The  constable  said  they  were  making  a  great  noise, 
and  it  could  be  distinctly  heard  in  the  street  that 
they  were  playing  at  cards. 

Mr.  Gwillim,  the  appellant's  attorney,  admitted 
that  the  gentlemen  were  playing  at  cards,  and 
that  they  were  playing  for  money,  but  contended 
that  it  was  necessary  that  the  gaming  should 
be  carried  on  with  the  knowledge  of  the 
appellant,  or  the  manageress,  or  other  persons 
employed  in  the  hotel,  and  quoted  the  case 
of  Avardo  v.  Dance  (26  J.  P.  437).  The  respondent, 
however,  drew  the  attention  uf  the  justices  to 
the  circumstance  that  the  17th  section  of  the 
Licensing  Act  1872,  did  not  include  the  word 
**  knowingly,"  as  did  the  repealed  statute, 
and  as  do  some  of  the  sections  of  the  present 
statute  with  reference  to  other  offences.  Mr. 
Gwillim  afterwards  called  in  defence  two  witnesses  ; 
First.  Mr.  Beaumont  Thomas  Featherstone,  of  War- 
wick, one  of  the  gentlemen  in  question,  who 
stated  that  he  and  the  other  gentlemen  were 
staying  at  the  Green  Dragon  Hotel,  having  come 
to  Hereford  engaged  in  a  game  of  cricket,  and 
they  had  a  private  room  and  dined  there  that 
evening ;  that  cards  were  produced  by  a  Mr. 
Walker,  one  of  the  gentlemen ;  and  that  they 
played  for  money,  and  that  he  did  not  think  that 
anybody  in  the  house  knew  they  were  playing  at 
cards ;  but  in  cross-examination  he  said  as  follows  : 
"  I  did  not  see  the  waiter  come  in.  I  never  saw  a 
waiter.  1  will  not  swear  that  he  did  not  come  in. 
We  had  all  our  drinkables.  He  came  in  just  after 
the  police  constable  came  in.  I  fancy  it  was  a  short 
waiter.  I  don't  recollect  that  any  brandies  were 
brought  in.  Just  before  we  commenced  playing 
our  brandies  and  sodas  came  in."  Secondly,  Miss 
Elizabeth  Clarke,  the  nmnageress,  was  called,  and 
proved  that  she  did  not  supply  the  cards,  and  that 
she  had  no  knowledge  of  the  card  playing  until 
she  saw  the  policeman. 

No  waiter  was  called  nor  the  gentleman  who 
produced  the  cards,  nor  any  other  person  who 
might  have  had  access  to  the  room,  and  on  the 
above  facts  the  justices  convicted  the  appellant. 

The  question  of  law  arising  on  the  above  state- 
ment is  whether  under  the  17th  sect,  of  the 
Licensing  Act  1872  it  was  incumbent  on  the  part 
of  the  respondent  to  prove  actual  knowledge  on 
the  part  of  the  appellant,  or  some  authority  of  the 
hotel,  of  the  fiuk  of  gaming,  so  as  to  render  the 
appeUant  liable  under  that  section. 
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If  the  court  sbould  be  of  opinion  that  proof  oi 
such  knowledge  was  not  necessary,  then  the  said 
conviction  is  to  stand ;  but  if  the  court  should  be 
of  opinion  that  proof  of  such  knowledge  was  neces- 
sary, then  the  said  information  is  to  be  dismissed. 

Poland  argued  for  the  appellant.— By  the  17th 
section  of  the  Licensing  Act  1872  (35  &  36  Vict. 
c.  94),  '*  if  any  licensed  person  (1)  suffers  any 
gaming  or  any  aniawful  game  to  be  carried  on  on 
his  premises ;  or  (2),  opens,  keeps,  or  uses,  or 
suffers  his  house  to  be  opened,  kept,  or  used  in 
contravention  of  the  Act,  16  &  17  Vict.  c.  119, 
intituled  '  an  Act  for  the  Suppression  of  Bebting 
Houses,'  he  shall  be  liable  to  a  penalty  nut  exceed- 
ing for  the  first  offence  101.,  and  not  exceeding  for 
the  second  and  any  subsequent  offence  20^. 
Any  conviction  for  an  offence  under  this  section, 
shall,  unless  the  convicting  magistrates  shall 
otherwise  direct,  be  recorded  on  the  licence  of  the 
person  convicted."  [Quain,  J. — ELas  not  the  neces- 
sity for  the  actual  knowledge  of  the  licensed  person 
in  offences  under  this  Act  been  determined  by 
MuUins  V.  Collins  (L.  Rep.  2  Q.  B.  .292)  ?]  That 
was  a  decision  under  the  16th,  the  previous 
section,  the  effect  of  which  was  that  u  licensed 
person,  without  knowledge  on  bis  part,  was  liable 
for  the  act  of  his  servant  in  knowingly  supplying 
liquor  to  a  constable  on  duty.  Here  there  is  no 
knowledge  on  the  part  of  anybody  connected  with 
the  hotel. 

Sawyer,  for  the  respondent. — The  only  question 
reserved  for  the  court  is  whether  actual  knowledge 
on  the  part  of  some  authority  of  the  hotel  is 
requisite  for  a  conviction.  The  distinction 
between  offences  against  the  tenor  of  the  licence, 
under  9  Geo.  4,  c.  64,  s.  21,  which  must  all  be 
committed  '*  knowinelv/'  and  some  of  the  offences 
against  public  order  which  in  the  Licensing  Act 
ot  1872  are  described  without  that  word,  was  dis- 
cussed in  Mullins  v.  Collins,  It  was  held  that  it 
could  not  be  implied  in  those  clauses  of  the  16th 
Siection  where  it  is  not  expressly  used,  and  it 
follows  that  in  this  17th  section,  where  it  does  not 
appear,  that  the  offence  is  complete  if  gaming  be 
carried  on  on  the  premises,  even  without  the 
knowledge  of  the  authorities.  It  is  nut  unreason- 
able that  the  Legislature  should  exact  from  every 
licensed  person  the  duty  to  prevent  gaming  on  his 
premises,  and  should  inflict  a  penalty  upon  any 
omission  to  carry  ont  that  duty.  In  MuUiusY, 
Collins,  Archibald,  J.,  said  that  the  series  of 
t'lauses,  of  which  the  16th  and  17th  are  both  a  part, 
must  '*  be  construed  in  the  way  most  effective  for 
mamtaining  public  order."  Here  there  was  un- 
doubtedly a  breach  of  public  order.  [Cockbukn,  C.J. 
— ^All  the  judges  in  that  case  guard  themselves 
from  expressing  an  opinion  that  the  liability 
would  attach  if  the  servant  were  ignorant  of  the 
constable  being  on  duty.  The  servunt^s  know- 
ledge might  be  constructively  that  of  the  licensed 
person,  but  here  there  is  no  evidence  even  of  con- 
structive knowledge.]  Similarly  under  the  Adul- 
teration Act  of  1872,  it  was  held  in  Fifzpatricic  v. 
KeUy  (L.  Bep.  8  Q.  B.  337),  that  under  tho  2nd 
section  no  actual  representation  that  an  article  was 
unadulterated  was  necessary  to  constitute  an 
offence. 

Poland  in  reply. — ^Thero  is  nothing  in  that  case 
cl  FiisspcUrick  v.  KtUjy  which  oan  assint  us  in 
the  aolufcioa  of  this  difficulty.  I  admit  that  if  a 
obnstraotiye  knowledge  in  thn  licensed  person  of 
inch  acto  as  these  ooold  be  proved  it  wonld  be 


sufficient  ground  for  a  conviction,  but  such  know- 
ledge cannot  be  inferred  fruui  the  facts  stated  in 
the  case.  [Cockbukn,  C.J. — There  must  be,  to 
justify  a  conviction,  either  actual  knowledge  by 
the  licensed  person  or  somebody  authorised  to 
manage  the  licensed  premises,  or  constructive 
knowledge  to  such  an  extent  that  there  was  mani- 
fest negligence  or  intentional  blindness  as  to  whan 
was  going  on  in  the  house.]  The  effect  of  th« 
justices*  decision  is  that  if  any  gaming  takes 
place  under  any  (;ircumstances,  the  licensed  person 
is  liable  to  be  convicted. 

CocKBuaN,  C.J.  —  We  can  direct  the  magis- 
trates to  convict  only  if  they  are  satisfied 
that  there  was  gross  absence  of  care  or  wilful 
abstinence  from  knowledge  on  the  part  of  the 
persons  managing  the  hotel.  I  think  the  con- 
viction, as  it  stands,  is  very  unsatisfactory,  al- 
though 1  cannot  say,  in  answer  to  the  question 
reserved  for  us,  that  actual  knowledge  is  neces- 
sary. The  effect  of  the  statute  will  be  carried 
out  if  we  convey  to  the  magistrates  this  ex- 
pression of  our  opinion,  in  order  that  they  may 
inquire  if  anything  occurred  from  which  it  must 
be  necessarily  inferred  that  the  authorities  knew, 
or  ought  to  have  known,  Ol  this  gambling.  We 
cannot  say  that  there  was  no  evidence  on  which 
to  base  such  an  inference,  but  as  the  case  is  stated 
1  cannot  come  to  that  conclusion  myself. 

Mellor,  J. — My  impression  is  that  a  licensed 
person  may  be  liable  under  this  section,  even  with- 
out knowledge  of  any  gaming  going  on  in  the 
house,  if  the  waiters  or  persons  whose  duty  it  is 
to  enter  these  rooms  and  to  attend  to  the  wants  of 
the  guests  occupying  them  omit  to  report  their 
knowledga  to  the  managers  of  the  premises.  A 
constructive  knowledge  on  the  part  of  the 
managers  might  justify  a  conviction,  but  in  our 
opinion  this  case  as  it  stands  does  not  establish 
such  a  constructive  knowledge. 

QuALN,  J. — I  am  ol*  tiie  same  opinion. 

The  following  was  the  order  of  the  Court :  **  It  is 
ordered  that  this  case  be  remitted  to  the  justices 
who  stated  and  signed  the  same  with  the  opinion 
of  this  court  that  actual  knowledge  on  the  part  of 
the  licensed  person  is  nob  necessary,  but  that  con- 
structive knowledgeon  his  part  must  be  proved.  That 
although  the  word  "  knowingly"  is  not  in  sect.  17  of 
the  Licensing  Act,  1872,  it  is  not  sutBcieiit  merely 
to  prove  that  persons  gambled  in  the  hotel,  but 
that  proof  must  be  given  that  the  manageress  or 
servants  in  attendance  on  the  guests  in  the  room 
knew  of  the  gambling.  That  wilful  ignorance 
of  the  persons  in  authority  an  the  hotel  would  not 
be  an  excuse.  That  tuis  court  is  of  opinion  that 
the  evidence  set  out  in  the  ca»e  is  not  sufficient  to 
justify  a  conviction;  but  the  said  case  is  liereoy 
remitted  with  the  opinion  of  this  court  as  to  lue 
law." 

Solicitor  for  appellant,  Thos.  Fortune,  for  John 
GwiWm,  Hereford. 

Solicitor  for  respondent,  0.  F.  Cooke,  for  J, 
Carless,  Hereford. 

Tuesday,  Nov,  16,  1875. 
Prest  v.  Botston  Union. 

Poor  law  auditor — Recovery  of  certified  deficiency — 
Auditor's  costs— 7  8f  8  Vict,  c.  101,  s,  32. 

The  plaintiff,  a  poor  law  auditor,  certified  a  deficiency 
in  the  accounts  of  the  defendants*  overseer  who 
failed  to  pay  (he  amount    to    the   defendants* 
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treasurer  within  the  seven  days  required  hy  7  ^  S 
Vict,  c.  101,  0.  32.  The  plaintiff  applied,  as 
required  by  that  section,  to  the  justices  for  a  dis' 
tress  warrant,  but  as  the  overseer  had  hy  that  time 
paid  part  of  tlie  certified  deficiency,  the  justices 
declined  to  issue  a  warrant  for  more  than  the 
unpaid  part.  The  plaintiff  refused  to  accept  this, 
and  applied  without  success  to  this  court  for  a 
mandamus.  Upon  appeal  hy  the  overseer,  the 
Local  Government  Board  under  11  ^  12  Vict.  c. 
91,  s,  4,  consented  to  remit  tlie  disallowance  on 
condition  that  the  overseer  would  pay  the  plain' 
tiff^s  costs  incurred  before  the  justices  and  this 
court.  The  plaintif  having  failed  to  obtain  the 
performance  of  this  condition  by  the  overseer, 
brought  this  action  for  his  costs  against  the 
defendants. 
Held  that  under  the  circumstances  the  defendants 

were  liahle. 
This  was  an  action  broaght  to  recover  the  sum  of 
592.  2s.  2d.,  the  amount  of  the  plaintiff's  taxed 
costs,  charges  and  expenses  in  endeavouring  to 
enforce  a  certain  surcharge  made  by  him  on  the 
8th  Jan.  1873  when  auditing  the  accounts  of  the 
overseers  of  the  parish  of  Ashwell.  The  plaintiff 
also,  pursuant  to  the  Common  Law  Procedure  Act 
1854, 8. 68,  claimed  a  writ  of  mandamus  commanding 
the  defendants  to  pay  to  the  plaintiff  the  said  sum 
of  59L  2s.  2d.,  and  to  make  a  rate  if  necessary  for 
the  purpose  of  repaving  it.  In  pursuance  of  an 
order  dated  the  17tn  July  1874,  the  facts  have 
been  stated  in  the  form  of  the  following  special 
case  for  the  opinion  of  the  Court  of  Queen's 
Bench : 

The  plaintiff  is  the  poor  law  auditor  of  the  Cam- 
bridge and  Huntingdonshire  poor  law  and  it  district. 
The  defendants  are  the  guardians  of  the  Koyston 
Poor  Law  Union. 

John  Goffage  was  at  the  times  hereinafter  men- 
tioned, and  at  the  date  of  the  commencement  of 
this  action,  the  assistant  overseer  of  the  parish  of 
Ashwell. 

The  parish  of  Ashwell  is  comprised  in  the 
Boyston  Union,  and  the  said  union  is  comprised 
in  the  Cambridge  and  Huntingdon  Audit  Dis- 
trict. 

On  the  8th  Jan.  1873,  the  plaintiff  duly  held  his 
audit  for  the  Boyston  Union,  and  the  parishes 
comprised  therein,  of  the  accounts  for  the  half  year 
ending  Michaelmas  1872.  On  auditing  the  accounts 
of  the  parish  of  Ashwell  he  surcharged  the  said 
assistant  overseer  of  the  said  parish,  John  Goffage, 
with  the  sum  ot  139Z.  9s.  10%d.,  which  sum  was 
made  up  of  two  sums  of  S6l.  2s.  2d.  and 
1031.  7«.  8f<£. 

The  plaintiff  duly  certified  this  surcharge  on  the 
face  of  the  accounts,  and  forthwith  reported  to  the 
Local  Government  Board  that  he  haa  so  certified. 
The  amount  surcharged  was  not  paid  within 
seven  days  from  the  date  of  the  certificate,  and  the 
plaintiff,  under  7  &  8  Vict.  c.  101,  s.  32  proceeded 
to  enforce  the  payment  of  the  same. 

For  this  purpose  the  plaintiff  caused  an  informa- 
tion to  be  laid  on  the  l7th  Jan.  1873  before  the 
Justices  of  the  Odsey  Division,  in  the  county  of 
Hertford,  against  the  said  John  Goffage,  chargint; 
him  with  not  paying  to  the  treasurer  of  the 
guardians  of  the  union  of  Boyston  the  sum  so 
certified  within  seven  days  after  the  same  had  been 
cettified  by  the  auditor  to  be  due,  nor  within  three 
clear  days  of  the  laying  of  the  information. 
At  the  hearing  of  the  information  it  was  proved, 


as  required  by  11  &  12  Yict.  c.  91,  s.  9,  that  the 
plaintiff  was  the  auditor  and  duly  held  his  audit. 
The  entry  of  the  certificate  at  the  time  of  the 
audit  by  the  plaintiff  and  the  non-payment  of  the 
amount,  except  as  hereinafter  mentioned,  were 
also  proved.  The  justices  before  whom  the  case 
was  neard  admitted  evidence  on  the  part  of  John 
Goffage  of  a  payment  84Z.  ISs.  Id.  made  by  him  on 
16th  Oct.  1872,  that  is  seventeen  days  after  the 
date  on  which  the  half  yearly  account  was  closed, 
and  to  which  date  the  certificate  referred,  but 
before  the  certificate  was  made,  and  declined  to 
issue  their  distress  warrant  against  his  goods  to 
levy  the  amount  certified  to  be  due  as  aforesaid 
except  to  the  extent  of  54Z.  lis.  9}<i.,for  which  sum 
they  were  willing  and  offered  to  issue  a  distress 
warrant,  but  this  the  plaintiff  declined  to  do,  and 
made  no  application  to  the  justices  for  costs. 

The  plaintiff  was  dissatisfied  with  the  said 
decision  of  the  said  justices,  and  applied  to  the 
Court  of  Queen's  Bench  for  a  rule  calling  upon  the 
justices  to  show  cause  why  they  should  not  issue 
their  distress  warrant,  as  aforesaid,  for  the  full 
amount  surcharged  by  him. 

A  rule  nisi  was  granted  on  the  9th  May  1873, 
which  was  argued  on  the  16th  June  1873,  and  the 
rule  was  discharged.  The  case  is  reported  under 
the  name  of  Beg.  v.  Fordham  (L.  Ilep.  8  Q.  B. 
501). 

After  the  granting  of  the  said  rule  nisi  and 
before  the  argument  thereon  the  said  John  Goffage 
appealed  to  the  Local  Government  Board  under 
7  &  8  Vict.  c.  101,  s.  36;  11  &  12  Vict.  c.  91,  s.  4, 
against  the  disallowance  of  the  sum  of  103Z.  7s.  8}d. 
The  plaintiff  being  desirous  that  the  said  appeal 
should  be  considered  by  the  Local  Government 
Board  before  the  argument  of  the  rule  before- 
mentioned,  moved  the  Court  of  Queen's  Bench  to 
enlarge  the  said  rule,  but  the  said  court  refused  to 
enlarge  the  same.  The  decision  of  the  said  Local 
Government  Board  upon  the  said  appeal  was  as 
stated  in  the  following  letter  from  tne  secretary 
of  the  said  Local  Government  Board  to  the  said 
John  Goffage : 

No.  61802.  Looal  Government  Board, 

1873.  Whitehall,  S.W., 

2l8t  Nov.  1873. 

Rib, — 1  am  directed  by  the  Local  Government  Board  to 
inform  you  that  they  have  considered  yonr  appeal  against 
the  disallowuioe  of  the  enm  of  1032.  7«.  8|d.,  whiok  was 
made  by  Mr.  Prest,  district  auditor,  at  Ids  audit  for  the 
half  year  ending  at  Michaelmas  1872  of  yonr  aooonnts  as 
assistant  overseer  of  Uie  parish  of  Ashwell,  together  with 
his  reason  for  making  such  disallowance,  and  tthe  corre- 
spondence which  has  taken  place  in  reference  to  the 
appeal. 

The  Board  find  that  the  auditor  has  stated  his  reason 
for  this  disaUowance  in  the  following  memorandum  : 

**  1031.  78. 8|d.  taken  credit  for  as  paid  to  overseer  on 
28th  Sept.  disallowed  because  such  deposit  is  not 
vouched  by  the  initials  of  the  overseer  entered  against 
the  sum  stated  to  have  been  so  deposited." 

It  appears  that  in  yonr  collecting  and  deposit  book  you 
took  cradit  for  the  sum  in  question  as  paid  to  the  overseer 
on  28th  Sept.  1872,  bat  on  reference  to  the  book  the 
Board  find  that  the  overseer  has  not  placed  his  initials 
against  the  entry  as  vouching  for  the  payment,  although 
the  initials  are  puused  against  an  entry  under  the  same  date 
of  an  amount  paid  to  the  treasurer.  It  further  appears 
that  no  such  sum  of  1032.  7s.  8fd.  was,  in  fact,  paid  to^e 
overseer  on  the  date  above-mentioned,  but  that  the  over- 
seers having  refused  to  receive  it  on  the  10th  Oct.,  you 
paid  it  to  the  treasurer  of  the  union  on  the  16th  of  the 
■amt  month  as  part  payment  of  the  next  order  for  oon- 
tiibntioD  to  the  funds  of  the  union. 

Under  these  droumstanoee  the  Board  are  of  opinion  that 
the  auditor's  deeiaion  with  respect  to  the  disaUowanoe  of 
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Dm  noi  of  1031.71.  Std-waaUvfoL  TliaTwiUb«pniMt«d 
to  tanit  tba  diMllomiiM  in  Uia  •laratw  of  tba  sqmUbl* 
iuUdiatiot]  eonftrrad  span  than  hy  II  *  13  TioL  o.  91, 
a.  i.  Tba^  loara,  homvar,  th*t  tbs  auditor  luw  inonTrtd 
bfr  ooata  m  taking  prooeadingi  bttor*  tb«  jnitioei,  knd 
in  th*CoartofQiueii'aB«ioh,witliftTiow  toreoover  tba 
WBout  which  ha  oartifled  to  ba  doe  from  joq,  ud  m 
■ndac  aeet.  4  of  tba  atatnte  rafarrad  to  tha;  aui  0DI7 
axaiciaa  their  ai^nitabla  jnriidliTtion  opon  nyment  of  tha 
eoata,  if  mj,  whioh  taa,j  hkva  bean  inauired  by  tba  anditor, 
or  othar  oompetant  anthoritj,  in  tbe  enfaroing  of  inoh 
diaaUowasoa,  it  will  ba  naoaaaaiy  that  tba  oosta  iooarted 
by  the  aaditoT  in  tha  praaant  oaae,  after  tbaj  ban  baen 
dnWtuiad,  abonld  ba  paid  bjTOn  before  tbeB<mid  Ibbim 
thair  oertifloata  In  pnnoanoe  of  29  &  30  Viot.  0. 113,  a.  S, 
directing  tha  lemiulon  of  the  diaallowanoe  in  qaeation. — 
I  am,  Bit,  jonz  obedient  leTTaDt, 

(Signed)  John  T.  Hibbebt,  aaoretary. 

To  lb.  J.  Goftage,  aaiiatant  overaeer  of  tbe  pariah  of 
AahwaU,  AahwalTjElaldock. 

The  aaid  John  QoEFage  olthoagh  applied  to  by 
the  plaintiff  did  not  paj  the  amounti  of  the  plaiu- 
tiff*H  saidcoflls  or  any  part  thereof. 

The  plaintiff  in  thna  endeaToaring  to  enrorce 

Syment  of  tbe  money  so  certified  by  bim  to  be 
e  as  aforesaid  incarred  ooata  and  eipensea  which 
were  aubsequently  taxed  by  a  master  oE  this  court 
ftt  the  snm  of  591.  2s.  id.,  consistiDg  ot  121.  5a.  6d. 
ooata  of  the  proceedingB  befom  the  jostice^,  and 
461.  I61.  8d.  coats  of  the  proceediaga  la  this  court. 

By  7  A  8  Yict.  c.  101,  a.  33  the  eipenaos  attending 
proceedings  to  enforoe  a  sum  certified  by  an  auditur 
to  be  due  shall  (except  so  for  as  tbe  same  may  be 
paid  by  the  person  against  whom  the  proceedings 
have  been  taicen)  be  repaid  to  snch  auditor  by  the 
gnardiana  of  tbe  pariHb  or  union  to  which  the 
proceedings  may  respectively  relate.  No  part  of 
the  expenses  incurred  by  the  olaintiff,  as  abore- 
mentioned,  were  pBidfaythesaid  John  Goff^e,  and 
appiicatioB  was  mac'e  by  the  plaintiS  to  the  defen- 
dants, as  guardians  ot  the  Boyston  Poor  Law 
Union,  to  pay  to  the  plaintiff  these  expenses. 

The  clerk  to  tbe  defendants  thereupon  wrote  to 
the  secretary  of  the  Local  Gorernment  Board  the 
following  letter: 

BofitOD,  23rd  April  1874. 
8ia> — I  am  diiaetad  by  the  Board  ot  Qoardiau*  of  tbia 
anion  to  forward  to  jon  a  bill  of  ooata  b;  E  B. 
Pieat,  Esq.,  tha  aaditor,  for  prooaadingg  taken  hy  him 
against  Mi.  Qoffage,  tba  aaaistant  oversear  of  Aahwel!, 
and  eerlain  Joatioea  of  U^ta.  together  with  oopiai  of 
Ifr.  Preat'a  letter  and  a  reaolntion 
iaat  meeting.  The  oircnmat 
followa.'  Athlaandit  held  on 
«ert)SedUiatl3ai.9i.  md.  -u  due  from  Mr.  Qoffage, 
pnriona  to  the  andit,  but  anbaeqaeDb  to  Minhaelmaa, 
Til.  on  the  16th  Oat.  1872,  Mr.  0»ffage  paid  to  tba 
taeaanrei  the  anm  ot  8*L  18a.  Id.  In  Feb.  1873  Mr.  Praat 
applied  to  tbe  joatioea  for  a  distraaB  warrant  againat 
Ooffaga  for  the  som  of  1391.  9i.  10!<1„  and  tb^,  after 
haarhig  the  eridanoa,  dsolinad  to  ieana  a  warrmnt  Cor  the 
•hole  amount,  bntolfered  to  grant  aae  For  511.  lli.  9]c(.. 
tha  balanoa  dna,  after  allowing  for  the  B4I.  I81.  Id.  whiob 
OofEige  had  paid;  tbe  aaditor  refnaed  to  aooept  tbia,  and 
uplied  to  tha  Conrt  of  Qaeen'a  Beoob  for  a  mandamna, 
indA  wa*  lafnaad,  aa  appaara  by  the  oua  of  Reg.  t. 
Fordtiam  Md  otJitn,  Juttiai  of  BertM  (L.  Bep.  B  Q.  B. 
Ml). — I  har*  the  hooont  to  be  air,  yonz  obrdiant  ear- 
Tamt^  H.  TBuaNALL. 

To  H.  Haming,  Eaq.,  Saoretary,  Looal  GoTemment 
Board. 

To  which  the  assistant  secretary  of  the  said 
Board  replied  m  followa : 

Loaal  Ooramment  Board, 

WbitahaU,  8.W.,  latUnlSTl. 
m  diiaoted  by  the  Looal  OoTemment  B 


id  thsfwrdlaoa  pay  the  bm,  tha  Board 


ion  paiaei 


will  have  to  datarmina  how  it  ia  to  ba  abargad,  bnt  Uuy 
hare  no  power  to  aat  beforehand  in  tbe  matter. — I  am, 
Sir,  jonr  obadiant  ■errant,  Duibt  P.  Pbt. 

To  H.  Thumall,  Eaq.,  olark  to  the  gnardiana,  Boyat«a 

The  defendants  refused  to  pay  the  said  expenses 
or  any  part  thereof  on  the  ground  that  they  were 


T  tbe  Si 


to  en!or 

said  sum  of  5PI,  2i.  2d.  or  any  part  thereof  b 
the  pluintiff.  If  the  court  should  be  of  opinion  in 
the  affirmative  judgment  is  to  bo  entered  for  the 
plaintiff  for  that  amount  and  tbe  plaintiff's  costs 
oE  action,  and  a  peremptory  mandamus  is  to  issue 
directed  to  the  defendants  commanding  them  to 
pay  the  said  sum  together  with  tbe  plaintiff's 
costs  of  action,  and  to  make  a  rate  if  necessary  for 
the  purpose  of  paying  the  said  sum  and  his  costs 
of  action  to  the  plaintiff.  If  tbe  court  are  of 
opinion  that  the  plaintiff  is  not  entitled  to  have 
the  said  sura  or  any  part  thereof  paid  to  him  by 
the  defendants,  judgment  is  to  be  entered  for  the 
defendants  with  costs. 

Lumley  Smith  argned  for  the  plaintiff. — The 
appointment  and  duties  of  poor  law  auditors  are 
r«RulBtod  by  7  &  8  Vict.  o.  101,  s.  32.  by  which, 
after  proviaiag  for  tbe  auditor's  certifying  defi- 
ciency or  loss,  "all  moneys  bo  certified  to  be  due  by 
BQch  auditor  shall  be  recoverable  as  so  certified  from 
all  or  any  of  the  peraons  making  or  authorising  tha 
illegal  payment,  or  otherwise  answerable  for  snch 
moneys,  and  shall  be  recovered  on  tbe  application 
of  aucn  auditor,  or  of  any  such  auditor  anbsequecUy 
appointed,  or  by  any  person  for  tbe  time  being 
entitled  or  authorised  to  receive  the  same,  in  the 
same  manner  aa  penalties  and  forfeitures  may  be 
recovered  under  the  provisions  oE  the  said  first  reci- 
ted Act;  aodtheexpenseaatteudingaiichproceeding 
or  recovery  shall  (except  so  far  as  tbe  same  may 
be  paid  by  the  person  aRainst  whom  the  proceed- 
ings have  been  taken)  be  repaid  to  such  auditor  by 
the  guardians  ot  the  parish  or  union,  or  by  the 
district  board  of  the  district  to  which  the  proceed- 
ingH  may  respectively  relate,  and  shall  be  charged 
in  their  accounts  in  buch  nmnner  and  in  such  pro- 
oortions  aa  the  said  commissioners  may  direct." 
It  is  clear  that  this  is  not  a  case  within  the 
exception  in  the  parenthesis,  and  therefore  the 
defendants  are  liable. 

Arthur  WiUon,  for  defendants.— The  plaintiff 
must  show  that  ho  ia  entitled  to  these  costs  from 
the  defendants  in  any  event,  and  he  ought  to  show 
that  they  were  reiinonnbly  and  properlyinonrred, 
Theiusticea  offered  him  a  distress  warrant  against 
Gofiage  for  the  amount  really  due,  and  if  he  had 
accepted  it  he  would  have  thereby  obtained  all  the 
costa  to  which  he  bad  any  claim  at  that  time. 
He  abandoned  his  remedy  u;ainat  Goffage, 
and  thereupon  he  cannot  avail  himself  of  his 
further  remedy  against  the  guardians.  As  to  the 
expenses  of  tbe  proceedings  on  the  mandamwi, 
this  conrt  held  that  he  was  wrong. 

Lumley  Smith  was  not  beard  in  reply. 
CocKBUBN,  C.J  .—I  think  our  judgment  roust  be 
in  faTonr  of  the  plaintifT.  The  Act  of  Parliament 
by  the  32nd  section  enables  the  commissioners  to 
define  audit  districts,  and  to  select  auditors ;  it  sets 
ont  the  powers  and  dntiea  of  the  auditors,  espe- 
cially with  regard  to  the  recovery  of  any  deficiency 
or  loss  they  may  oerti^  in  the  overseers'  aooounts. 
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It  then  preBcribes  the  mode  of  rerovery  and  the 
repayment  to  theanilitorBofall  eipenseH  they  rasy 
incur  thereby.  The  luiigaafte  ia  peremptory  and 
poaitive,  "  the  expenoea  attending  anch  proceeding 
or  recovery  ahall  (ticept  bo  fiir  as  the  same  rnH^  be 
paid  by  the  person  aguinst  whom  the  proceedings 
have  been  taken)  be  repaid  to  such  auditor  by  the 
gaardiaus  of  the  [lariih  or  uniuc,  or  by  the  district 
board  of  the  district  to  which  the  proctedings  may 
respectively  relate,  and  shall  be  charf;ed  in  their 
acconnts  in  such  manner  and  in  such  proportions 
as  the  Bald  commiaaionera  mny  direct.  Here  it  is 
clear  that  the  auditor's  expenses  have  not  all  been 
paid  by  the  peraon  against  whom  the  proceedings 
were  taken ;  and  although  they  might  have  been 
BO  paid  long  ago  if  the  auditor  bad  taken  advan- 
tage of  the  order  he  obtained  from  the  justices,  yet 
1  tliink  that  tinder  the  circumstances  the  enacting 
pait  of  the  section  must  bo  taken  to  operate  upon 
ibis  claim  rather  than  the  exception,  and  on  the 
whole  the  auditor  can  recover  in  this  action  from 
the  guardianit.  Although  the  court  fuel  bound  to 
give  thia  effect  to  the  section,  they  decline  to  hold 
that  it  was  wise  on  the  auditor's  part  to  refose  the 
justices'  order.  Goffage  was  entitled  to  credit  for 
this  part  of  the  overcharge  which  be  had  paid,  and 
it  would  have  been  far  better  if  the  auditor  had 
been  contented  with  the  distress  warrant  for  the 
amount  offered  by  the  justices.  So  with  respect 
to  the  proceedings  in  this  conrt,  they  ought  not  to 
have  been  brought ;  but  although  not  wise  it  is 
impoesible  to  say  that  these  acta  of  the  auditor 
were  either  of  them  altogether  unreasonable.  It  is 
not  suggested  that  he  entertained  any  fraudulent 
or  improper  motive  in  what  he  did,  and  although 
mbtHKcn  he  committed  errors  of  iodgment  only. 
The  intention  of  the  Lcgit^lature  clearly  was  that 
such  an  officer  should  not  auflcr  the  costs  incur- 
red by  bis  lond  fide  discharge  of  duties  imposed 
upon  nim.  Our  judgment,  tnerefore,  is  foi'  the 
puintiff. 

Meuob,  J. — I  havecome  to  the  aame  conclusion, 
although  I  have  had  some  doubt  as  to  the  liability 
of  the  guardians  for  costs  which  the  auditor  would 
haveavoided  if  hehad  acted  prudently.  It  would, 
however,  be  hard  upon  that  officer  if  he  were  to 
lost'  his  costs  because  he  did  not  take  the  most 
judiciouB  course  in  performing  hia  dnties.  There 
is  nothing  is  the  case  to  show  he  was  not  doing 
his  best,  and  nothing  to  disentitle  him  from 
recovering  Judgment  in  this  action. 

QUAIH,  J. — r  am  oF  the  same  opinion.  It  is 
admitted  that  there  has  been  nothing  impropnr  on 
the  auditor's  pari.  Ho  was  clearly  right  in  making 
application  to  the  justices.  They  said,  We  will  give 
you  a  warrant  for  less  than  you  demand.  What- 
ever his  reason  for  refusing  thia  offer,  he  does  not 
seem  to  have  known  that  he  was  net  adopting  the 
best  course.  Judgment  for  plaintiff. 

Solicitors  for  plaintiff,  Bkarpe,  Parfc«r(,  and  Go. 
Solicitors  for  defendants.    Church,    Son,    and 
Chirke,  for  Thurston  and  Sa»h,  Boyston. 


Monday,  Nov.   22,  1875. 

Reo   r.  The  Justices  or  Hdddehspieui 

(SvKEs's  Case). 

Licence  Jor  tale  of  beer  to  be  drunk  off  pfemiiet — 

Itefutal  of—Boafarjualicet  mutt  give  reotonifor 

re/utal—  Wine  avd  Betrhouee  Act  I860,  t.  8. 

I/jattices  re/ute  to  yrant  a  Jicai(x  foi-  the  «aU  of 


le  dranh  off  llie  premiiet  they  are  bound 


c.  27),  e.  8,  noapplicalion  fir  a  licence  for  the  laie 
of  beer  not  to  be  driiiit  on  the  premieei  $hall  be 
refuapd  except   on  one  or  more   of  four  grounds 
therein  eprcijUd,  vh.  (a)   th-il  the  applicant  ha$ 
not  produeed  latiifaetory  evidence   of  good  cha- 
racter ;  (b)  thai  tite  apfilieant'i  hoii$e  m  dieorderly ; 
(c)  that  the  applicant  luu  forfeited  a  licence  pre- 
viouely  held;  and  (d)  llial   tlie  applicant  or  kit 
houie  11  not  legrdlij  qualified. 
8.  applied  for  a  licenc  to  geU  beer  not  to  be  drunk 
on  the  premiuee,  and  produced  evidence  of  good 
cliaracl-er.     No  evidence  adverii-  to  the  application 
teat   either   offered    or    given,   but   the   Helming 
juitictf   rifueed  the    licence  toithout   reaeone  ii»- 
ligned,  and  declinei  to  uta'e  reaaun»  ichen  calUd 
vpon  on  b'half  of  8.  eotodo; 
Held,  that  the  jualicee  icere   hmmd    to  state   their 
reatom,  and  a  rule  for  n  manrfamns  to  hear  and 
determine  Ike  appUcaliini  of  S.  made  abgolule. 
This  wnt  a  rule  calling  upon  D.   Sykes,  Esq.,  and 
other  licensing  justices  for  the  borough  of  Hud- 
dersfield,  to  show  cause  why  a  mandantfis  should 
not  issue  commanding  them  to  bold  an  adjourned 
licensing  meeting,  and  there  bear  and  determine 
the  application  of  Mr.  Sykes  for  a  licence  to  sell 
beer  by  retail  not  to  be  drunk  on  the  premises. 

Tbe  material  facts  were  these:  The  applicaat 
had  attended  at  the  general  annuiil  liccnaing  meet- 
ing, and  had  there  produced  certain  evidence  to 
chi^racter  with  nhich  the  chairman  had  expressed 
himself  satialied.  No  evidence  against  the  appli- 
cant was  offered.  The  jus'icea  retired,  and 
when  they  came  back  intimated  that  they  had 
determined  to  refuao  all  applications  of  a  character 
similar  to  that  of  the  applicant'a.  But  upon  being 
asked  to  state  reasons  for  their  refusal  they 
declined.  Upon  showing  cause,  however,  they 
made  affidavit  lliat  they  had  nut  refused  Sykes's 
applicatioi)  upon  the  fourth  of  the  grounds 
specilied  in  the  Wine  and  Beerhouse  Act  IS&>  (a). 

(a)  Thi 

All  thE 
1828)  u 
»hic.}i  ai 


itment  is  m  f  ollowo  : 

isiime  of  tbe  said  Aat  (ths  Liceniing  kat 
3  terms  upon  wbicli  and  the  nunaer  in 
]  peTKin>  hj  whom  gruitu  or  licsnae* 
b;  tbejn~tioeB  mt  the  Mid  iteneni]  Hinnal 
lioeofiDK  meeting,  and  an  lo  appeal  f r'lni  may  ai:t  iif  any 
juelioe,  sb^iU,  to  far  aa  may  be,  hare  effsiit  iricti  ragard  to 
grants  of  OfrtiScftb-B  under  this  Act,  anbifct  to  this 
qaalifiaatioD.  tbat  no  application  for  a  certificate  under 
this  Act  to  nil  b;  retail  beer,  nider,  or  wine,  not  t'>  be 
drnnk  on  tbe  prumiees,  eball  be  rernoed,  except  npoa  one 
or  m^reof  thefollaariuKKToanda  !  vii. 

(1)  Tbat  tbe  applicant  bae  failed  to  produce  satia- 
tactoCT  evidi^nce  of  good  obanotei. 

(2)  Th.t  the  boate  or  ehiip  iu  re Kpect  of  «liicb  a  Hcanu-o 
ia  wiDfibt,  or  any  adjaocnt  bonae  or  ahop,  owned  or 
ooenpiod  by  the  penon  appljing  for  a  liuenoe,  ia  of  a 
diiotderly  cbaiacter,  or  freqaented  by  thieves,  proati- 
tntee,  or  persona  of  bad  obaraaler. 

(3)  Tbat  the  applicant  haTin^  previoDaly  held  a 
liocnoe  for  the  aale  of  wine,  spirits,  beer,  or  oider,  the 
■amebaa  bean  forfeited  for  hie  miaooDdnct,  or  that  be  bn 
tbtoaKhmiscondaotbeenat  any  time  prenonBlyadjnd^ 
diaqoaliBed  from  leceiTing  any  snab  licenoe  or  from 
•elliDKaDy  of  tbe  said  artiolFa. 

(4)  That  the  appliiant,  or  the  honss  ia  reapeot  of 
which  ba  applies,  is  not  dnl;  qnalifled  aa  by  law  ii 
tequred. 

Where  an  application  for  any  snoh  laat-mentioiMd 
ontifii'ataa  is  rafoaed  on  the  gioond  tbat  tbe  hona* 
in  reapeot  of  whiah  he  appliaa  i*  not  duly  qnalifled  as  by 
lav  U  required,  tbe  jaetioea  ahall  ipeeif;  in  writing  to 
the  Bpplloant  tbe  groiuida  of  their  dMdaim. 


MAGISTRATES'  CASES. 


25 


Q.B.  DiY.J 


Stringer  v.  Tub  Justices  of  Huddersfibld. 


;;q.b.  dit. 


and  they  farther  referred  to  a  case  of  E»  parte 
Stone  (not  reported)  as  justifying  the  acts  com- 
plained of  by  the  applicant. 

Nov.  8.  —  Waddy,  Q.C.  moved,  before  Cock- 
bom,  O.J.,  and  Mellor  and  Quain,  JJ.,  for  a  rule 
for  a  mandamus  to  the  justices,  stating  the  facts  as 
above. 

CocKBURy,  C.J.  —  For  the  justices  to  refuse 
to  state  their  reasons  would  seem  to  be  an  arbi- 
trary and  high-handed  exercise  of  their  func- 
tions, (a)  But  it  is  hard  to  see  how  you  are 
entitlcNi  to  a  mandamus  to  hear  and  determine. 
Would  not  the  answer  to  such  a  mandamus 
be  that  the  justices  have  heard  and  have  deter- 
mined P  However,  as  the  justices  distinctly 
refused  to  state  their  reasons,  you  may  take  a  rule 
nisi. 

A  rule  having  been  granted  accordingly. 

Nov.  22. — Maule,  Q.C.  (with  him  Ewins  Bennett) 
for  the  justices,  now  showed  caase. — The  justices 
are  entitled  to  refuse  this  licence  npon  any  one  or 
more  of  the  four  grounds  specified  in  the  8th  sec- 
tion. It  is  not  incumbent  upon  them  to  state  upon 
which  of  the  four  grounds  they  proceed,  unless  they 
happen  to  proceed  upon  the  fourth — i.e.,  "  that  the 
applicant  or  his  house  is  not  duly  qualified  as  by 
law  required."  In  this  latter  case  they  must  state 
their  grounds  in  writing.  Expressio  unius  exclusio 
aUerius,  In  any  of  the  three  other  cases,  there- 
fore, they  are  not  bound  to  state  their  grounds. 
[Mbllor,  J. — Not  in  writing,  I  admit.]  The 
statute  has  not  made  the  distinction,  and  the 
inference  cannot  be  drawn  that,  because  they  must 
write  their  reasons  in  one  case,  they  must  state 
them  orally  in  the  three  others.  [Field.  J. — How 
is  an  unsuccessful  applicant  to  appeal  if  he  has  no 
information  as  to  the  reason  after  the  failure  of  his 
original  application  P]  The  ri^ht  to  appeal  from 
the  refusal  to  grant  a  new  licence,  such  as  the 
appellant*s  was,  is  now  taken  away,  (h)  The  case  of 
Ex  parte  Stone  heard  in  the  Court  of  (Queen's  Bench 
on  April  26th,  and  the  note  of  Blackburn,  J., 
thereon  was  now  referred  to,  but  it  was  found  not 
to  bear  the  construction  put  upon  it  by  the  justices 
as  stated  in  their  affidavit. 

Manisty,  (j.C.  (with  him  Waddy,  Q.C.)  for  Mr. 
Sykes,  the  applicant,  was  not  called  upon. 

Mbllor,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  I  think  that  the  justices 
ought,  at  any  rate,  to  declare  on  which  of  the 
grounds  they  proceeded,  and  that  they  are  bound 
to  justify  their  refusal.  This  application  is  rightly 
made  for  a  mandamus  to  the  justices  to  hear  and 
determine. 

QuAiK,  J. — I  am  of  the  same  opinion.  If  we  did 
not  make  this  rule  absolute   the   justices  might 

(a)  See  R.  v.  Youngs  1  Barr.  557,  in  whioh  Lord  Mans, 
field,  C.J.,  said  (at  p.  559),  '*  If  they  (the  joBtices)  have 
no  reaaoDable  objeotioa  to  the  man  they  oaght  to  iicenae 
him  ;  and  if  they  have  anjr  reason  the^  ought  to  give  it. 
For,  though  they  have,  it  ie  true,  a  disoretion  in  these 
caeee,  yet  it  must  not  be  permitted  to  them  to  exercise 
ED  arbitrarv  and  uncontrolled  power  over  the  righta  of 
other  people."  As  to  the  grant  of  new  licence e  lor  the 
Mde  of  liquor  to  be  drunk  on  the  premises,  tee  Reg.  v. 
Lameashire  (L.  Bep.  6  Q.  6.  93;,  in  whioh  oaae  it  was 
held  by  Bannen  and  Lush,  JJ.,  that  in  grantioff  such 
Uoenoee  the  jnatioea  both  may  and  oug^t  to  oonsider  the 
namber  of  hoasee  in  the  neighbourhood  already  licensed. 

(6)  See  JioenMog  Aot  1874  (87  &  38  Vict.  o.  49),  a.  27, 
wbiok  eaaeta  that  no  appeal  shall  be  had  to  quarter 
MsaioBS  from  any  aot  of  any  jnstioe  with  respect  to  the 
nasi  ^  new  oettifloatos  under  the  Wine  and  Beerhouse 
ABto,  laeo  and  laTO. 
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evade  the  Wine  and  Beerhouse  Act  as  they  pleased. 
The  Legislature  has  said  in  that  Aot  that  a  lioence 
shall  not  be  refused  except  on  one  or  more  of  four 
specified  grounds.  There  are  still  certain  rights  of 
appeal  against  refusal  of  licences  mentioned  in  this 
8th  section,  and  a  party  wishing  to  exercise  those 
rights  cannot  freely  do  so  without  knowing  upon 
which  of  the  four  grounds  the  refusal  agamsc 
which  he  appeals  proceeded. 

Field,  J. — I  am  of  the  same  opinion.  As  for  Em 
parte  Stone,  I  have  no  recollection  of  this  8th  sec- 
tion of  the  Act  of  1869  being  brought  to  the 
attention  of  the  court,  and  I  am  quite  certain  that 
the  decision  in  that  case  did  not  proceed  upon  a 
review  of  the  section  in  question. 

Bule  absolute. 

Solicitors  for  the  applicant :  Learoyd  and  Co., 
for  Learoyd,  Learoyd,  and  Morris,  Huddersfield. 

Solicitors  for  the  justices :  Van  Sandau  and 
Gumming,  for  C  Mills,  Huddersfield. 


Wednesday,  Nov.  17, 1875. 

Stringer  v.  The  Justices  of  Huddersfield. 

Licence,  renewal  of— Enlargement  of  premises — 
Form  of  renewal — Btistrictioh  of  licence  to  ori- 
ginal premises — Whether  restriction  may  he  en- 
dorsed on  renewal  licence — Liceiising  Act  187*2, 
ss.  42,  48. 

By  s.  48  of  the  Licensing  Act  1872,  "  every  lice>u!e 
granted  after  the  commencement  of  the  Act  shall  he  in 
such  form  as  may  from  time  to  time  be  presd'ibfid 
by  tlie  Secretai'y  of  State,**  and  "  a  renewal  of  a 
licence  may  he  made  by  an  indorsement  on  the 
licence  or  by  the  issue  of  a  copy  of  the  old  licence."'' 
For  some  time  previously  to  Feb.  1874,  an  mn  called 
"  NewilVs  Hotel "  was  kept  by  N.,  part  of  the 
ground  floor  being  let  off  as  a  shop.  In  Feb. 
1874,  N.  transferred  the  licence  of  "  NewRVn 
Hotd  '*  to  S.,  who  had  become  tenant  of  the  whole 
house,  i7icluding  tJie  shop. 
In  July  1874,  S.  took  in  the  shop  to  the  inn,  and  in 
August  applied  for  a  renewal  of  his  licence.  Tlie 
renewal  was  not  opposed,  nor  was  S.  required  to 
attend  at  the  licensing  meeting.  The  juntices  re- 
newedthe  licenr.e,hut  described  tlielicensed  premistis 
thereon  as  "  NewilVs  Hotel,**  consisting  of  such 
parts  of  the  premises  as  were  lately  in  the  occu' 
pation  of  N.,  "  and  used  by  her  under  and  for  the 
purposes  of  the  licence  granted  to  her  in  renewal 
of  which  this  licence  is  granted.** 
8.  appealed  to  quarter  sessions  against  the  insertion 

of  the  description. 
Held,  upon  a  case  stated  by  quarter  sessions,  thai 
the  licence  was  not  irregtdar,  and  that  judgmsnt 
ought  to  be  for  the  respondents. 
Tuis  was  an  appeal  against  the  form  of  certifi- 
cate of  renewal  of  the  licence  of  the  appellant 
(Stringer)  by  the  respondents,  being  justices  of 
the  peace  for  the  borough  of  Huddersfield,  and 
against  the  refusal  of  the  respondents  to  grant  a 
renewal  in  the  alleged  legal  and  proper  form,  (a) 

ia)  The  foUowiog  enaotments  are  material : — 
iioeusing  Aot  1872.  s.  42.~"  Where  a  licensed  person 
applies  for  a  renewal  of  his  lioenoe  the  following  pro- 
visions shaU  have  effect : 

(1)  He  need  not  attend  in  person  at  the  general  annual 
licensing  nieet'.ng»  unless  he  is  required  by  ihajostioes  so 
to  attend. 
(d)  The  Jostioet  tfaall  not  «iit«eUsBa  wde)  ^^cMecsc.  \i^ 
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The  Court  of  Quarter  Sessions  at  Wakefield  had 
confirmed  the  order  of  the  respondeuts,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  upon 
the  following 

Case. 

The  following  &cts  were  found  and  ascertained 
by  the  Court : 

1.  [Correctness  of  plan  of  premises,  which  ac- 
companied case.] 

2.  James  Weller  Newill  had  been  tenant  and 
held  a  licence  for  sale  ot  excisable  liquors  from 
1862  until  his  death  in  1873,  after  which  his 
widow,  Elizabeth  Newill,  became  the  tenant  of  the 
whole  of  the  premises  known  as  NewilFs  Hotel, 
until  the  6th  Feb.  1874.  The  said  J.  W.  Newill, 
during  his  liletime,  and  after  his  death  the  said 
E.  Newill,  was,  until  the  said  6th  Feb.,  in  the  pos- 
Bession  of  all  the  said  premises,  and  had  for  some 
part  of  this  period  let  off  one  room  therein  to 
one  James  Waller,  a  hosier,  as  her  sub*tenant. 

3.  The  said  E.  Newill  was  the  holder  of  a  licence 

for  the  sale  of  excisable  liquors  upon  the  said 

premises  so  occupied  by  her  on  and  prior  to  the 

10th  Oct.  1873.    The  following  is  a  copy  of  the 

renewal  licence  granted  to  her  in  Oct.  1873 : — 

Benewal  lioenoe — Innkeeper's. 
Borough  of  Hnddersfieldi  in  the  West  Biding  of 

Yorkshire. 

At  the  General  Annual  Licensing  Meeting.  .  .  .  We, 
being  the  majority  of  the  jnstioeB,  hereby  grant  onto 
Elizabeth  Newill,  a  licensed  victoaller,  iae  renewal 
hoenoe  authorising  her  to  apply  for  and  hold.  .  .  . 

Any  of  the  ExGise  lioenoes  that  may  be  held  by  a  pub- 
lican for  the  sale  by  retail  at  a  house  .  .  .  known  by  the 
sign  of  the  Newill's  Hotel,  of  intoxicating  Uquor,  to  be 
consumed  either  on  off  the  premises. 

The  owner  of  the  premises  in  respect  of  which  this 
lioenoe  is  granted  are  the  executors  of  E.  L.  Hesp. 

This  lioenoe  shall  be  in  force  from  the  10th  Oct.  next 
until  the  10th  Oct.  then  next  ensuing,  and  bo 
longer.  .  •  . 

4.  At  the  time  the  said  renewal  licence  was  so 
granted  the  premises  in   respect   of   which  the 

the  renewal  of  such  licence,  or  take  any  evidenoe  with 
respect  to  tiie  renewal  thereof,  unless  written  notice  of 
an  intention  to  oppose  the  renewal  of  such  licence 
has  been  served  on  such  holder  not  less  than  seTen  days 
before  the  commencement  of  the  general  annual  licensing 
meeting.  .... 

Subject  as  aforesaid,  licences  shall  be  renewed,  and  the 
powers  and  discretion  of  justices  relatiTe  to  such  renewal 
shall  be  exercised  as  heretofore." 

By  sect.  26  of  the  Licensing  Act  1874,  the  requisition 
mentioned  in  the  first  paragraph  of  the  above  section  is 
not  to  be  made  "  save  for  some  special  cause  personal  to 
the  licensed  person  to  whom  such  requisition  is  sent." 

Licensing  Act  1872,  sect.  48. — **  Everv  licence  granted 
after  the  commencement  of  this  Act  shall  be  in  such  form 
as  may  from  time  to  time  be  prescribed  by  a  Secretary 
of  State.  ...  A  renewal  of  ahoence  may  m  made  by  an 
endorsement  on  the  licence  or  by  the  issue  of  a  copy  of 
the  old  Ucenoe." 

Forms  under  the  above  section  have  been  issued  by 
the  Home  Office.  The  official  form  of  description  of  a 
licence  of  the  character  renewed  to  the  appeUant  appears 
to  be  as  follows :  "  This  general  licence  authorising  him 
[the  holderl  to  applv  for  and  hold  any  of  the  ^cise 
licences  that  may  be  held  by  a  publican  for  the  sale  by 
retail  at  a  house  situated  at  ,  known  by  the  sign 

of  the  ,  of  intoxicating  liquor,  to  be  consumed 

either  on  or  off  the  premises."  It  is  to  be  observed  that 
in  the  case  of  the  general  pubho  house  licence  the 
discretion  of  justices,  both  in  granting,  transferring,  or 
renewing  it  (subject  to  the  enactments  of  1872  and  1874 
above  set  out),  is  absolute.  See  Licensing  Act  1828,  s.  1, 
and  ft.  V.  WaisaU  Justice*  (3  0.  L.  B.  100),  as  to  the 
grant  and  renewal  of  such  a  lioenoe ;  and  licensing  Act 
1828.  ss.  4,  14;  5  A  6  Vict.  c.  44,  s.  1 ;  mud  Beg.  r.  BowU 
(t»L  T,Bep,N.B.  782;,  as  to  the  transfer  of  it. 


licence  was  held  did  not  include  the  room  let  ofiT 
as  in  par.  2  mentioned. 

5.  The  licence  so  held  by  the  said  E.  Newill  was 

duly  transferred  by  her  to  the  appellant  on  the 

6th  Feb.  1874.    The  following  is  the  transfer  of 

such  licence : 

Transfer  of  Licence. 
Borough  of  Huddersfield,  ^  At  a  Petty  Sessions  of  htr 
in  the  West  Biding  of  >  Majesty's  Justices  of  the 
Yorkshire  to  wit.  )  Peace  acting  in  and  for 
the  Borough  of  Huddersfield,  in  the  West  Biding  of  the 
County  of  York,  holden  at  the  Court-house  in  Hudders- 
field aforesaid,  on  Friday,  the  6th  Feb.  1874,  whereas 
no  special  session  for  the  transfer  of  hcenoes  of  inns, 
alehouses,  and  victualling  housee  in  the  said  divifiion  is 
now  being  holden  therein ;  and  whereas  application  i^ 
now  made  at  this  Petty  Session  by  Elizabeth  Newill 
(Newill's  Hotel),  Huddersfield,  keeping  the  inn,  alehouse, 
or  victualling  house,  situate  in  the  said  division,  and 
mentioned  in  the  licence  hereunto  annexed,  and  granted 
pursuant  to  the  statute  in  that  case  made  and  provided  at 
the  General  Licensing  Meeting  in  the  said  hcence  men- 
tioned, to  transfer  the  said  licence  to  John  Stringer,  of 
Huddersfield,  innkeeper.  We,  therefore,  the  under- 
signed, being  the  majority  of  the  justices  present  at  this 
Petty  Sessions,  by  this  authority  under  our  hands  and 
seals  to  the  said  licence  hereunto  annexed  so  granted  as 
aforesaid,  by  virtue  of  the  power  vested  in  us  b^the 
statute  in  such  case  made  and  provided,  after  examming 
upon  oath  all  necessary  parties,  do  authorise  the  saia 
John  Stringer,  being  a  person  not  disqualified  by  the 
statute  in  such  case  made  and  provided,  and  to  whom  it  is 
proposed  by  such  application  to  transfer  such  lioenoe,  to 
use,  exercide.  and  carr^  on  tiie  business  of  a  licensed 
victu^er  ana  beer  retailer  at  the  same  house  and  at  the 
same  premises  mentioned  in  the  said  licence  hereunto 
annexed,  and  there  to  sell  such  excisable  liquors  and  beer 
as  might  heretofore  have  been  sold  and  retailed  therein ; 
the  same  being  a  case  where  justices  of  the  peace 
assembled  at  a  Special  Session  are  empowered  bv  the 
statute  in  that  case  made  and  provided  to  transfer  or 
grant  licences  before  the  expiration  thereof  to  sell 
exciseable  Hqoors  and  beer  by  retail  in  the  same  house 
or  premises  m  respect  of  which  any  person  had  been 
theretofore  duly  licensed.  The  authority  hereby  granted 
to  continue  and  be  in  force  until  the  now  next  ensuing 
session  for  transferring  and  granting  such  licences. which 
shall  be  holden  for  the  saidf  division  within  which  such 
house  and  premises  are  situated,  and  no  longer. 

6.  The  appellant  became  the  tenant  of  the 
whole  of  the  premises,  inclnding  the  shop  let  off 
as  in  par.  2  mentioned,  on  the  6th  of  Feb.  1874, 
and  on  the  1st  July  1874,  the  lease  of  the  said 
premises  was  renewed  to  him  by  the  owners,  the 
trustees  of  Mr.  Hesp,  and  under  such  renewed 
lease  the  appellant  became  the  tenant  and  oconpier 
of  the  whole  of  the  premises,  including  such  snop 

?reviously  occupied  by  Waller,  and  has,  since  the 
St  July  1874,  oeen  in  possession  and  oocnpation 
of  the  whole  of  such  licensed  premises,  inolading 
such  shop. 

7.  The  shop  has  always  had  and  still  has  an 
internal  communication  opening  immediately  into 
the  interior  passage  which  forms  part  of  the 
licensed  premises  of  the  appellant,  and  one  part 
of  that  shop  has  not  hitherto  been  used  as  part  of 
the  licensed  premises. 

8.  Since  the  year  1870  some  portions  of  Waller's 
shop  have  formed  part  of  the  appellant's  licensed 
premises  called  NewilKs  Hotel,  and  have  been 
used  and  occupied  therewith  under  the  said 
licence. 

9.  Prior  to  the  Brewster  Sessions  held  at 
Huddersfield  for  that  borough  on  26bh  Ang.  1874^ 
and  adjourned  to  the  30th  SepU  1874,  no  notioe  of 
any  intention  to  oppose  the  renewal  of  the  appel* 
lant*B  licence  had  been  served  on  him  nor  baa  any 
requisition  been  made  by  the  justioes  upon  Mnk 
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pursaant  to  sect.  42  of  the  Licensing  Act  1872,  or 
sect.  26  of  the  Licensing  Act  1874. 

10.  No  objection  was  made  at  the  said  sessions 
held  on  the  26th  Aug.  1874,  to  the  renewal  of 
appellant's  licence,  and  no  evidence  was  given 
before  the  licensing  justices  on  the  application  for 
the  renewal  of  the  appellant's  licence  at  the  said 
original  or  adjourned  sessions  of  any  matter  or 
special  cause  personal  to  the  appellant. 

11.  The  following  licence  was  granted  to  the 
appellant  on  the  said  30th  Sept.  1874,  in  respect 
of  which  the  appeal  was  brought. 

BeD«wal  lioenoe — Innkeeper's. 
Bovonghof  Hnddertfield,  in  the  West  Biding  of  Yorkshira. 

At  the  adjourned  general  annual  lioentting  meeting  of 
her  Majesty's  josuues  of  the  peaoe  aotin^  in  and  for 
the  borongii  of  Haddersfield,  in  the  same  riding,  holden 
at  the  Court  House  in  Huddersfield,  in  the  said  borough, 
on  the  30th  day  of  September  1874,  we,  being  the  majority 
of  the  justices  of  the  said  borough  at  the  said  meetiog 
aaaembled^  hereby  grant  unto  John  Stringer,  of  the  town- 
ship of  Huddersfield,  in  the  said  borough,  a  iiuensed 
Tiotnaller,  this  renewal  lioenoe  authorising  him  to  apply 
fcyr  and  hold  any  of  the  Exoiee  licences  that  may  be  held 
by  a  pubUoan  for  the  sale  by  retail  at  a  bouse  situated 
in  the  township  aforesaid,  known  by  the  sign  of  Newili's 
Hotel,  of  intoxicating  liquors  to  be  consumed  either  on 
cat  off  the  premises  (consisting  of  such  parts  or  portions 
of  the  block  of  buildings  cslled  Hesp's-buildings  in  West- 
gate,  and  John  William-street,  as  were  lately  in  the 
oooupation  of  iillizabeth  Newill,  deceased,  and  used  by 
bor  under  and  for  the  purposes  of  the  licence  granted  to 
h&t  in  renewal  of  wmch  this  licence  is  granted.  The 
ownisra  of  the  premises  in  respect  of  which  this  licence  is 
granted  are  the  executors  of  the  late  Mr.  Edward  Lake 
Hasp. 

This  Uosnoe  shall  be  in  force  from  the  10th  day  of 
Ootober  n<»xt  until  the  10th  day  of  October  then  next  en- 
suing, and  no  longer. 

12.  Part  of  the  room  on  the  first  floor  of  the 
appellant's  said  premises  extends  over  Michael 
Hirst's  draper's  shop,  bat  that  shop  has  never 
formed  any  part  of  the  premises  leased  to  the 
appellant,  and  had  never  had  external  or  internal 
oommunication  therewith. 

Upon  the  hearing  of  the  appeal  it  was  con- 
tended on  behalf  of  the  appellant  that,  as  he  had 
not  been  leqnired  by  the  licensing  justices  to 
attend  in  person  at  the  said  Greneral  Annual 
liicensing  Meeting,  or  at  the  said  adjourned 
Greneral  Annual  Licensing  Meeting,  and  as  no 
requisition  whatever  had  been  made  by  them  to 
that  effect,  or  sent  to  him  for  any  special  cause 
personal  to  him  as  a  licensed  person,  pursuant  to 
the  provisions  of  the  Licensing  Act  1872,  and  the 
Lioenaing  Act  lb74,  respectively,  the  said  justices 
were  bound,  under  the  provisions  of  the  first- 
named  statute,  to  renew  the  appellant's  lioenoe, 
according  to  the  form  at  the  time  of  the  same 
renewal  prescribed  by  the  Secretary  of  State, 
either  by  an  indorsement  of  such  renewal 
on  the  existing  licence  or  by  issuing  a  copy 
of  the  old  lioenoe,  and  that  the  respondents,  as 
aooh  licensing  justices,  under  the  state  of  the  law 
as  then  in  force,  and  under  the  circumstances 
found  in  the  case,  had  no  power  to  add  to  the  form 
80  prescribed  as  aforesaid  and  then  in  force,  by 
inserting  in  the  licence  then  granted  as  the  re- 
newal of  the  old  licence,  the  following  passage  set 
forth  in  the  case,  and  which  was  not  contained  in 
the  then  existing  licence,  viz. : 

Consisting  of  such  parts  or  portion  of  the  block  of 
In^diBgB  oaUed  Hssp's-buUdings,  in  Westgate  and  John 
WQUam-streety  as  wers  lately  in  the  oooupation  of  Elisa- 
bolh  Newin,  deoeassd,  and  used  br  her  under  and  for 
tiM  pBzpopes  of  the  lioenoe  gxantsa  to  her  in  renewal  of 
wluMi  tbia  iiosooe  is  granted. 


And  that  this  passage  added  to  the  licence  either  a 
condition  or  limitation  unauthorised  by  law,  and  was 
an  alteration  of  the  licence  in  substance  and  form 
as  prescribed  by  law.  And,  further,  it  was  objected 
on  behalf  of  the  appellant  that  no  written  notice 
of  an  intention  to  oppose  the  renewal  of  his 
licence  having  ever  been  served  on  him  as  the 
holder  of  a  licence  before  the  commencement 
of  the  said  Greneral  Annual  Licensing  Meet- 
ing, nor  any  such  notice  whatever  having  been 
served  on  him  stating  in  general  terms  the 
grounds  on  which  the  renewal  of  his  said  licence 
was  to  be  opposed,  it  was  not  competent  to  the 
respondents  as  such  licensing  justices  to  enter- 
tain any  objection  to  the  renewal  of  such  licence, 
or  to  take  any  evidence  with  respect  to  the  renewal 
thereof,  or  to  vary  the  form  of  the  licence  then  to 
be  renewed.  And  that  upon  the  adjournment  of 
the  paid  licensing  meeting,  and  of  the  granting 
of  the  said  renewal  of  appellant's  licence  above 
stated,  there  having  been  no  objection  made  to  its 
renewal,  and  no  consequent  requisition  by  the  said 
licensing  justices  to  the  appellant  to  attend  on  the 
day  of  the  adjournment,  that  no  other  step  could 
be  legally  taken  by  the  said  respondents,  but  the 
renewal  of  the  then  existing  licence,  either  by  in- 
dorsement of  the  said  licence,  or  by  issuing  a  copy 
of  the  same,  it  was  contended  on  behalf  of  the 
respondents  that  tho  justices  did  not  entertain 
any  objection  to  the  renewal  of  the  appellant's 
licence,  but  that  what  they  did  was  to  entertain  a 
question  as  to  the  form,  and  that  they  had  power 
to  insert  the  said  passage  in  the  form  of  the 
licence,  such  passage  not  being  in  the  nature  of  a 
condition,  but  merely  descriptive  of  the  licensed 
premises  as  they  stood  at  that  date. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  Whether  the  respondents,  as  licensing  justices, 
under  the  circumstances  above  stated,  were 
justified  in  refusing  to  grant  either  a  copy  of  the 
old  licence  or  an  indorHcment  of  renewal  upon 
such  licence,  and  whether  they  could  legally 
insert  the  passage  objected  to.  It  the  court  shall 
be  of  opinion  that  the  justices  could  not  legally 
insert  the  same,  then  the  said  certificate  or  licence 
is  to  be  amended  by  the  court  by  striking  out  the 
said  passage,  or  the  said  licence  shall  be  returned 
to  this  court  to  be  mended  or  quashed,  and  a  fresh 
certificate  issued;  (2)  If  the  court  shall  be  of 
opinion  that  the  justices  had  the  power  to  grant 
the  renewal  of  the  licence  or  certificate  in  the  form 
in  which  it  now  stands,  then  the  order  of  sessions 
is  to  be  confirmed. 

Gam-pell  Foster,  Q.C.  {Forbes  with  him)  for  the 
justices. — It  will  be  contended  on  the  other  side 
that  the  words  inserted  by  the  licensing  justices 
amounted  to  a  condition,  but  it  is  submitted 
that  they  are  merely  woids  of  definition,  and  that 
the  justices  had  a  right  to  insert  them.  He  was 
then  stopped. 

Matde,  Q.C.  (Tennani  with  him)  for  the  appellant 
Stringer.  —  The  48th  section  is  explicit  that 
licences  must  be  in  the  form  prescribed  by  the 
Home  Office.  The  licence  was  granted  to  the 
predecessor  of  the  appellant  in  such  a  form  as  to 
indude  in  the  licensed  premises  that  portion  of 
the  building  which  the  justices  by  the  words 
complained  of  have  sought  to  exclude.  [Bl4CK- 
BUBK,  J. — Ought  not  the  appellant  to  have  applied 
for  a  new  licence  P]  It  is.  submitted  not,  inasmaoh 
rs,  notwithstanding  the  taking  in  of  the  shop,  the' 
.premiaea,  for  licensing   purposes,  remained   the 


28 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Walker  (app.)  v,  Hobnek  (reap.). 


[Q.B.  Div. 


Rarae :  (Beg.  v.  Albert  Smith,  15  L.  T.  Rep.  N.  S. 
178).  Iq  that  case  the  occupier  of  a  licensed  house 
added  to  his  premises  the  adjoining  house,  and 
made  them  all  one  establishment.  Upon  his 
applying  for  a  renewal  of  his  licence  the  justices 
refused,  upon  the  grouud  that  the  premises  were 
not  the  same  and  that  no  notices  had  been  given 
as  for  a  new  licence.  Upon  an  appeal  to  quarter 
sessions  against  the  refusal  the  quarter  sessions 
renewed  the  licence,  subject  to  a  case  as  to 
whether,  under  the  circumstances,  the  notices 
were  necessary.  It  was  hold  by  Mellor  and  Lush, 
JJ.,  that  the  quarter  sessions  were  right  in  re- 
newing the  licence.  "  It  certainly  seems  to  me," 
observed  Mellor,  J.,  "That  this  is  an  objection 
which  is  not  made  in  the  interest  of  any  one 
except  some  rival  publican.  As  far  as  the  public 
are  concerned,  the  house  is  a  better  one  than 
before." 

The  Court  (Blackburn,  Mellor,  and  Quain,  JJ.) 
gave  judgment  for  the  respondents. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellant,  Learoyd  and  Co. 
Solicitors  for  the  r^pondents,  Van  Sandau  and 
Cuming. 

Saturday,  Nov.  20, 1875. 

Walker  (app.)  v.  Horner  (resp.). 

Highway — Wilful  ohetruciion — Trees  over  a  hridle" 
way—b  ^  6  WiU.  A,  c.  50,  «.  72. 

The  respondent  was  summoned  under    the    72n(2 

nection  of  the  Highway  Act  1835  for  wilfully 

obstructing  the  free  passage  of  a  highway ^  to  wit, 

a  bridleway.    It   was  proved  that  this  alleged 

bridleway  passed  through  a  wood    which  had 

belonged  to  and  been  occupied  by  the  respondent 

since  1869,  and  tliat  of  late  years  the  trees  and 

underwood  had  so  grown  over  and  across  it  a^  to 

be  an   obstruction    to  foot  passengers,  and    to 

render  it  impossible  for  persons  on  horseback  to 

pass  along  it. 

Held  that  tJie  justices  were  right  in  dismissing  the 

summons,  for  this  was  not  a  wilful  obstruction, 

♦wen  if  the  path  were  a  highway. 

This  was  a  case  stated  by  two  justices  of  the  peace 

in  and  for  the  county  of  Surrey,  under  the  statute 

20  &  21  Vict.  c.  43,  for  the  purpose  of  obtaining 

the  opinion  of  the  court  on  a  question  of  law  which 

arose  before  them  as  hereinafter  stated. 

The  respondent  was  summoned  under  sect.  72  of 
the  Highway  Act  1835  (5  &  6  Will.  4.  c.  50),  at  the 
iuatance  of  the  Godstone  Highway  Board,  for  wil- 
fully obstructing  the  free  passage  of  a  highway — 
to  wit,  a  bridleway. 

The  case  was  heard  at  the  petty  sessions,  on  the 
8th  March  1875,  and  the  furlner  hearing  was 
adjourned  to  and  took  place  on  the  26th  April 
following,  when  the  justices  dismissed  the  com- 
plaint. 

The  appellant  being  dissatisfied  with  their  deter- 
mination upon  the  hearing  of  the  said  comp  aint 
as  being  erroneous  in  point  of  law,  pursuant  to 
sect.  2  of  the  said  statute  20  &  21  Vict.  c.  43,  duly 
applied  to  them  in  writing  to  state  and  sign  a  case 
setting  forth  the  facta  and  the  grounds  of  their 
daiermination  as  aforesaid,  for  the  opinion  of  this 
ooart,  and  recognisances  have  l)een  duly  entered 
into  as  required  by  the  statute  in  that  behalf, 
the  said  justices  in  oompliance  with  the  said 
r69aeBt  stated  and  signed  the  following  oaae : 


During  the  last  year  or  two  the  surveyor  of  the 
Highway  Board  on  several  occasions  complained  to 
the  respondent  of  the  obstruction  hereinafter  men- 
tioned, and  called  upon  him  to  lop  or  cut  the  trees, 
but  he  refused  to  do  so,  alleging  that  he  did  not 
admit  the  way  to  be  a  public  one,  and  on  the  20th 
Feb.  1875,  the  clerk  of  the  Highway  Board  sent 
him  the  following  letter  : 

20th  Feb.  1875. 

Sir, — I  am  directed  by  the  Highway  Board  of  this 
diatriot  to  reqaedt  that  yoa  will  be  good  enough  to 
remove  the  obstraotion  in  the  Nobright  bridleway,  which 
rnns  through  your  property  m  the  parish  of  Godstone  by 
lopping  the  trees  and  nnderwood  in  order  that  the 
same  may  be  rendered  passable  for  persona  riding  along 
it,  and  the  present  great  inoonvenienoe  to  f oot  passengers 
thereby  removed.  I  am  also  to  state  that  in  the  event  of 
yonr  not  compljing  with  the  above  request  within  ten 
dava  from  this  date,  the  Highway  Board  will  be  eom- 
peUnd  to  take  snoh  prooeedings  in  the  matter  as  they 
may  be  advised.    I  am,  Sir,  yonr  obedient  servant, 

(Signed)    Evelyn  A  Hxad. 

J.  T.  Homer,  Esq.,  Soimyside,  Godstone. 

To  which  the  following  reply  was  received 

Nobright,  Godstone, 
2nd  March  1875. 
Sir, — In  reply  to  yonr  note,  as  I  do  not  acknowledge 
the  ezistence  of  the  bridleway  yon  allude  to,  I  am  unable 
to  comply  with  the  request  of  the  District  Highway 
Board.    I  am,  yours  obediently, 

(Signed)  Jahks  Thomas  Hobnbr. 
E.  A.  Head;  Esq. 

The  summons  before  mentioned  was  thereupon 
issued,  and  came  on  for  hearing  as  above-men- 
tioned. 

At  the  hearing,  witnesses  were  called  on  behalf 
of  the  appellant,  and  gave  evidence  of  the  facts 
before  stated,  and  also  to  the  effect  following : 

That  respondent,  in  or  about  the  year  18(59  pur- 
chased a  freehold  estate  formerly  called  the 
Nobright,  over  which  estate  and  adjoining  lands 
the  way  in  question  passes ;  that  in  one  part  ot  its 
course  the  way  passes  through  a  wood  belonging 
to  tne  respondent  and  in  his  occupation ;  that 
the  trees  and  underwood  growing  on  the  land 
of  the  respondent  and  in  his  occupation  on 
each  side  of  the  way  in  question,  had  of  late  years 
so  grown  over  and  across  the  way  in  places  as  to 
be  an  obstruction  to  the  free  passage  along  the 
same,  and  in  one  place  the  boughs  met  so  as  to 
render  it  almost  impossible  for  persons  on  horse- 
back to  pass  along  it. 

The  respondent,  while  not  admitting  either  the 
right  of  way  or  the  obstruction  as  matters  of  fact, 
objected  at  the  adjourned  hearing,  that  whether  or 
not  the  way  was  a  public  bridleway,  and  obstruc- 
tion thereto  had  been  caused  in  the  manner  alleged 
by  the  appellant,  such  obstruction  was  not  a  wilful 
obstruction  within  the  meaning  of  sect.  72  of  the 
Highway  Act  1835,  and  that  the  remedy  of  the 
appellant,  if  the  way  was  a  public  bridleway  and 
the  passage  of  it  was  obstructed  in  the  manner 
alleged,  was  by  indictment  or  action,  or  at  all 
events,  not  Dy  summary  proceedings  under  the 
72nd  section  of  the  Highway  Act  1835 ;  and  the 
said  justices,  being  of  opinion  that  even  if  the  way 
were  a  public  bridleway,  an  obstruction  caused  by 
suffering  the  trees  and  underwood  to  grow  up  over 
or  across  a  public  bridleway  as  alleged,  is  not  a 
wilful  obstruction  within  the  meaning  of  the  said 
sect.  72,  dismissed  the  complaint. 

The  question  of  law  for  the  opinion  of  the  Court 
of  Queen's  Bench  is  whether  tne  decision  of  the 
said  justices,  was  right  in  dismissing  the  complain^ 
on  the  ground  above  stated? 
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Lumley  Smith  argued  for  the  appellant. — The 
72Dd  section  of  the  Highway  Act  1835  (5<fe  6  Will. 
4,  c.  50)  provided  for  all  offences  not  previoaslj 
mentioned,  **  That  if  any  person  shall  wilfully  ride 
upon  any  footpath  or  caaseway  by  the  side  of  any 
road  mikde  or  set  apart  for  the  use  or  accommodu- 
tion  of  foot  passengers ;  or  shall  wilfully  lead  or 
drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle,  or 
carriage  of  any  description,  or  any  truck  or  sledge, 
upon  any  such  footpath  or  causeway;  or  shall 
tether  any  horse,  ass,  mule,  swine,  or  cattle  on  any 
highway,  so  as  to  suffer  or  permit  the  tethered 
animal  to  be  thereon;  or  shall  cause  any  injury  or 
damage  to  be  done  to  the  said  highway,  or  the 
hedges,  posts,  rails,  walls,  or  fences  thereof;  or 
shall  wilfully  obstruct  the  passage  of  any  footway ; 
or  wilfully  destroy  or  injure  the  surface  of  any 
highway ;  or  shall  wilfully  or  wantonly  pull  up, 
cut  down,  remove,  or  damage  the  posts,  blocks,  or 
stones  fixed  by  the  said  surveyor  as  herein 
directed ;  or  dig  or  out  down  the  banks  which  are 
the  securities,  and  defence  of  the  said  highways  ; 
or  break,  damage,  or  throw  down  the  stones, 
bricks,  or  wood  &Led  upon  the  parapets  or  battle- 
ments of  bridges,  or  otherwise  injure  or  deface  the 
same ;  or  pull  down,  destroy,  obliterate,  or  deface 
any  milestone  or  post,  graduated  or  direction  post 
or  atone,  erected  upon  any  highway;  or  shall  play 
at  football  or  any  other  game  on  any  part  of  the 
said  highways,  to  the  annoyance  of  any  passenger 
or  passengers ;  or  if  any  hawker,  higgler,  gipsy,  or 
other  person  travelling  shall  pitch  any  tent,  booth, 
stall,  or  stand,  or  encamp  upon  any  part  of  any 
highway ;  or  if  any  person  shall  make  or  assist  in 
making  any  ffre,  or  shall  wantonly  fire  off  any  gun 
or  pistol,  or  shall  set  fire  to,  or  wantonly  let  off,  or 
throw  any  squib,  rocket,  serpent,  or  other  firework 
whatsoever,  within  fifty  feet  of  the  centre  of  such 
carriage  way  or  cart  way ;  or  bait  or  run  for  the 

Curpose  of  baiting,  any  bull  upon  or  near  any 
ighway,  or  shall  lay  any  timber,  stone,  hay,  straw, 
dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other 
matter  or  thing  whatsoever  upon  such  highway, 
to  the  injury  of  such  highway,  or  to  the  injury, 
interruption  or  personal  danger  of  any  person 
travelling  thereon ;  or  shall  suffer  any  filth,  dirt, 
lime,  or  other  offensive  matter  or  thing  whatso« 
ever  to  run  or  flow  into  or  upon  any  highway  from 
any  house,  building,  erection,  lands,  or  pi-emises 
adjacent  tnereto;  or  shall  in  any  way  wilfully 
obstruct  the  free  passage  of  any  such  highway; 
every  person  so  offending  in  any  of  the  cases  afore- 
said shall,  for  each  and  every  such  offence,  torfeit 
and  pay  any  sum  not  exceeding  40«.,  over  and 
above  the  damages  occasioned  thereby."  The 
effect  amongst  others  of  this  section  is  to  impose 
a  summary  penalty  for  all  kinds  of  wilful  obstruc- 
tiona  in  any  kind  of  highway,  a  previous  section 
giving  a  special  remedy  when  trees  grow  over  a 
carriage  or  cartway.  By  sect.  65,  it  is  enacted 
**  that  if  the  surveyor  shall  think  that  any  carriage- 
way or  cartway  is  prejudiced  by  the  shade  of  any 
hedges  or  by  any  trees,  except  those  trees  planted 
for  ornament  or  for  shelter  to  any  hop-ground, 
house,  building,  or  courtyard  of  the  owner  thereof, 
growing  in  or  near  such  hedges  or  other  fences, 
and  that  the  sun  and  wind  are  excluded  from  such 
highway,  to  the  damage  thereof,  or  if  any  obstruc- 
tion is  caused  in  any  carriageway  or  cartway  by 
any  hedge  or  tree,  it  shall  be  lawful  for  any  one 
jnstioe  ot  the  peace,  on  the  application  of  the  said 
■arrejor,  to  Bommon  the  owner  of  the  land  on 


which  such  hedges   or  trees  are  growing  next 
adjoining    to    such    carriageway  or  cartway   to 
appear  before  the  justices  at  a  special  sessions  fur 
the  highways  to  show  cause  why  the  said  hedges 
are  not  cut,  pruned,  or  plashed,  or  such  trees  not 
pruned  or  lopped,  in  such  manner  that  the  carriagK 
way  or  cartway  shall  not  be  prejudiced  by   the 
shade  thereof,  and  that  the  sun  and  wind  may  not 
be  excluded  from  such  carriageway  or  cartway  ti> 
the  damage  thereof,  or  why  the  obstruction  causeil 
in   such   carriageway    or   cartway   should  not  be 
removed."     The  justices  may  direct  either  of  these 
things  to  be  done ;  or  in  default  a  penalty  may  be 
imposed,    together    with    the   expenses    of    the 
surveyor's  carrying  out  the  justices  direction,  upon 
the  owner  disobeying.    It  appears  from  Hawkins's 
Pleas  of  the  Crown  Book,  I.  (Jh.  32,  sect.  13  that  it 
is  an  indictable  nuisance  "  to  suffer  the  boughs  of 
trees  growing  near  the  highway  to  hang  over  the 
road  in  such  a  manner  as  thereby  to  incommode 
the  passage."    This  is  in  accordance  with  the  rule 
of  law  that  a  person  is  responsible  for  the  natural 
consequences  of    his    neglect.      It  was  held  in 
Willlame  v.  Ailams  (2  B.  &  S.  312)  that  the  qnes- 
tion  whether  highway  or    not,   under  the  73rd 
section,  and  such  a  question  under  the  72nd  sec- 
tion, is  exactly  the  same,  was  within  the  juris- 
diction of  justices.     The  case  of  Crodsdill  v.  Itat- 
dlffe  (5  L.  T.  Rep.  N.  S.  834)  may  be  relied  upon 
as  an  authority  for  the  respondent,  but  it  can  be 
distinguished    from    the    present    case    in    that 
allowing  rain  water  to  flow  upon  a  highway,  which 
was  the  complaint  there,  is  not  an  indictable  nuis- 
ance. 

Bulwer,  Q.C.  (with  him  Athawea)  for  the 
respondent. — By  sect.  5  of  the  Highway  Act 
the  word  highway  is  defined  to  include  a 
bridleway,  therefore,  the  Legislature  if  ic  had 
intended  to  give  the  same  remedy  against  the 
growth  of  trees  over  a  bridleway  as  it  has  in  the 
case  of  a  carriage  or  c&rtway  by  the  65th  section, 
it  might  easily  have  used  the  word  highwav  in 
that  section.  The  omission  of  a  bridleway  and  a 
footway  from  that  specific  remedy  is  a  strong 
ground  for  holding  that  the  Act  was  not  meant  to 
apply  to  obstructions  upon  them — at  all  eventt^, 
not  to  obstructions  the  nature  of  which  cannot  be 
said  to  be  wilful.  The  only  authority  near  the 
subject  is  Croaadallv,  Batdiffe,  in  which  Cromptoii, 
J.,  after  referring  to  the  provision  in  this  72nd 
section  about  permitting  filth  to  run  on  to  the 
highway,  said  '*  And  the  other  parts  of  the 
section  show  that  the  obstruction  must  be  wilfully 
caused." 

Luinley  Smith  in  reply. — "There  is  no  doubt" 
says  Hawkins's  Pleas  of  the  Crown,  Book  1,  Ch.  32, 
sect.  10.  "  but  that  all  injuries  whatsoever  to  any 
highway,  as  by  digging  a  ditch,  or  making  a  hedge 
overthwart  it  or  laying  logs  of  timber  in  it,  or  by 
doing  any  other  act  which  will  render  it  less  com- 
modious to  the  king*s  people,  are  public  nuisances 
at  common  law."  The  72ud  section  is  wide  enough 
to  include  all  indictable  nuisances. 

Bulwer  referred  the  court  to  Small  v.  Bicklfiif 
(32  L.  T.  Rep.  N.  S.  726),  in  which  it  was  held  that 
refusing  to  go  half  a  mile  to  open  his  shop  was  not 
preventing,  obstruoting,  or  impeding  an  inspector 
of  nuisances,  under  26  &  27  Vict.  c.  117,  s.  3. 

CocKBURN,  C.J. — Certainly  this  case  is  not  free 
from  doubt,  but  my  o^n  impression  is  that  this 
comes  within  the  section,  and  that  the  justices  had 
jurisdiction  to  hear  this  complaint.    M^  reai&oa  lv\t 


so 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Ex  parte  Maughan. 


[Q.B.  DiT. 


Faying  so  is  that  according  to  the  authorities  a 
man  may  be  convicted  upon  an  indictment  for  not 
lopping  bis  trees  which  obstruct  a  highway.  An 
indictment;  would  not  lie  unless  such  an  obstruction 
were  a  wilful  act  in  the  consideration  of  the  law, 
and  if  so  in  that  cas<e  I  do  not  see  why  it  should 
not  be  a  wilful  obstruction  within  the  woi*ds  of  this 
section  which  provides  a  summary  remedy.  I 
entertain  no  very  strong  view  on  the  subject  and 
my  learned  brothers  both  think  otherwise ;  so  the 
decision  of  the  justices  will  be  affirmed. 

Mellor,  J. — It  Feems  to  me  that  an  obstruction 
must  imply  some  active  measure  of  a  character  to 
cause  an  interruption,  and  I  do  not  think  that  the 
words  of  the  72nd  section  of  the  Highway  Act 
were  intended  to  include  all  indictable  offences. 
I  consider  that  I  am  fortified  in  this  conclusion  by 
beet.  65,  the  clause  which  provides  a  summary 
remedy  **  if  any  obstruction  is  caused  in  any  car- 
riageway or  cartway  by  any  hedge  or  tree."  I 
cannot  think  that  it  was  intended  to  leave  to  the 
magistrates  the  power  to  interfere  with  an  obstruc- 
tion like  this,  which  is  not  expressly  included  in 
the  offences  created  by  the  Act. 

QuAiN,  J. — I  am  of  the  same  opinion.  We  must 
gee  the  kind  of  offences  in  which  a  summary  juris- 
diction is  given  under  the  72nd  section.  It  is  not 
given  over  all  offences,  but  only  over  those  of  the 
kind  the  section  particularly  describes.  The  ac's 
which  are  made  oy  that  section  offences  for  which 
penalties  are  incurred  are  of  an  active  character, 
such  as  riding  on  a  footway,  causing  damage  to  a 
highway,  playing  games,  letting  off  fireworks  on 
the  highway,  &o.  1  cannot  think  that  merely  to 
suffer  trees  to  grow  so  as  to  interrupt  passengers 
can  be  said  to  be  wilfully  obstructing  the  passage  of 
the  highway.  The  65th  section  which  provides  for 
such  a  proceeding  under  certain  circumstances 
does  not  relate  to  the  obstruction  of  a  bridleway  or 
footpath. 

Judgment  for  respojide^it. 

Solicitor  for  the  appellant,  W.  Alston  Head,Jun., 
for  W.  A,  Head  and  Sons,' East  Grinstead. 
Solicitors  for  the  respondent,  T.  N.  Crosse, 


Tuesday,  Nov.  23, 1875. 

Ex  parte  Mauguax. 

Licence  to  sell  spirits  61/  retail — Excise  licence — 
Second  applications-Licensing  Act  1872  (35  ^  36 
Vict.  c.  94).  ss.  68  and  69. 

The  applicant  was  refused  at  a  general  licensing 

meeting  a  licence  for  the  sale  of  spirits  by  retail 

not  to  be  consumed  on  his  premises  unaer  the 

Licensing  Act  1872,  s.  69,  on  the  ground  that  he 

had  no  excise  licence  as  required  by  the  previous 

sect,  68  before  he  can  seU  spirits.  At  the  adjourned 

licensing    meeting    lie    applied    again,     having 

obtained  an  excise  licence  and  given  new  notices. 

The  justices  refused  to  hear  the  application  on  the 

ground  that  they  had  already  determined  it. 

Held,  upon  mandam^is,  without   consideration  of 

the  validity  of  the  first  refusal,  that  the  second 

application,  being  on  new  facts  was  a  different  oase 

from  the  first,  and  ought  to  have  been  heard  by  (he 

justices. 

Tuis  was  a  rule  calling  iipon  the  licensing  jastioea 

in  and  for  the  Kirkdale  Division  of  the  oounty  of 

Lancaster  to  show  cause  why  a  writ  of  m^iTidamus 

stiould  not  issue  directed  to  them  commanding 


them  to  hold  within  a  reasonable  time  a  farther 
adjournment  of  the  general  annual  licensinff  meet- 
ing holden  in  and  for  the  said  division  on  the  27th 
Aug.  1875,  and  by  acyournment  on  the  30th  Sept. 
1875,  and  to  issue  their  precept  to  the  high  con- 
stable or  other  proper  officer  to  cause  notioe  to  be 
given  of  the  time  and  place  for  holding  such  farther 
adioumment  pursuant  to  the  statutes  in  that 
behalf,  and  at  such  further  adjournment  to  proceed, 
to  hear,  and  determine  pursuant  to  the  statutes  in 
that  behalf  the  matter  of  an  application  by  the 
said  John  Maughan  for  a  licence  to  sell  spirits,  by 
retail,  to  be  consumed  off  the  premises,  situate  in 
Liverpool-road,  in  the  township  of  Great  Crosby, 
in  the  said  county. 

It  appeared  from  the  affidavit  of  John  Manghan, 
the  applicant,  that  he  caused  notices  to  be  duly 
served  in  the  mode  prescribed  by  The  Wine  and 
Beer  House  Act  1869  and  The  Licensing  Act 
1872  of  his  intention  to  apply  at  the  general 
annual  licensing  meeting  to  be  held  at  Kirkdale, 
for  the  division  of  Kirkdale,  in  the  oounty  of  Lan- 
caster, on  the  27th  Aug.  last  for  a  licence  to  sell  by 
retail  wine,  spirits,  and  beer  to  be  consumed  off 
the  house  or  premises  thereunto  belonging,  situate 
in  Liverpool-road,  in  the  township  of  Great  Crosby, 
in  the  county  of  Lancaster. 

He  attended  at  the  general  annual  licensing 
meeting  held  for  the  said  division  of  Kirkdale,  and 
made  application  for  the  licence  specified  in  such 
notices,  when  the  chairman  of  the  court  informed 
him  that  the  court  had  no  power  to  grant  to  him 
a  licence  to  sell  spirits  to  be  consumed  off  the  said 
house  or  premises  in  Liverpool-road,  but  they  were 
willing  to  grant  and  did  grant  to  him  a  licence  to 
hold  an  excise  licence  to  sell  beer  and  Foreign  and 
British  wines  by  retail  to  be  consumed  off  the  said 
house  or  premises. 

He  was  subsequently  informed  and  verily 
believed  that  the  cause  and  ground  of  refusal  to 
grant  to  him  the  licence  to  hold  an  excise  licence 
to  sell  spirits  by  retail  to  be  consumed  off  the 
premises  was  that  he  did  not  hold  a  dealer's  licence 
to  sell  spirits. 

The  court  adjourned  the  said  general  annual 
licensing  meeting  from  the  27th  Aug.  last  to  the 
30th  Sept.  last. 

The  applicant  caused  fresh  notices  to  be  duly 
served  in  the  mode  prescribed  by  the  Wine  and 
Beer  House  Act  1869  and  the  Licensing  Act  1872 
of  his  intention  to  apply  at  the  adjourned  licensing 
meeting  to  be  held  on  the  30th  Sept.  last  for  a 
licence  to  sell  by  retail  spirits  to  be  consumed  off 
the  said  house  or  premises  in  Liverpool-road 
aforesaid. 

On  the  15th  Sept  last  he  paid  to  the  Commis- 
sioners of  Inland  Revenue  the  snm  of  lOL  10s.  for  a 
licence  to  exercise  and  carry  on  the  trade  of  a  dealer 
in  spirits  at  the  house  or  premises  in  Liverpool- 
road  aforesaid,  commonly  described  as  a  "  dealer's 
licence.*' 

He  attended  at  the  said  adjourned  licensing 
meeting  held  at  Kirkdale  aforesaid  on  the  SOth 
Sept.  last,  and  made  application  through  his  soli- 
citor to  Robert  Neilson,  Gilbert  Wmter  Moss, 
Peter  Thomson,  Peter  Silvester  Bidwill,  and 
(George  Gordon  Macree,  Esquires,  justices  of  the 
peace  for  the  county  of  Lancaster  (who  formed  the 
court  which  then  sat)  fbr  a  lioenoe  to  sell  spirits  by 
retail  to  be  consumed  cff  his  said  honse  or  nrem- 
ises  in  Liverpool-road  aforesaid,  and  he  proaaoed 
to  the  said  justices  his  said  "  dealer's  hoenoe ; " 
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bnt  tbe  wdjnatioMrefnMd  to  grant  to  him  the 
Bftid  liconoe,  on  the  groand  that,  he  hod  fttread; 
m*d«  an  ftpplicatioD  of  a  Bimiliar  nature  at  the 
general  annnal  lioeneing  meeting  held  as  aforesaid 
on  tbs  27th  Aug.  last,  and  had  been  refused  ;  and 
Ibat  it  WM  not  competent  to  him  (o  make  asecond 
•pplic&tion  at  the  same  annual  liceosiDg  meeting. 

The  applicant  stated  that  it  was  competent 
in  law  for  him  to  make  eucb  application,  bv 
the  6eth  section  of  the  Licenaing  Act  1872,  and 
*hat  it  was  not  competent  for  the  said  justioea  to 
refuse  to  grant  to  him  the  said  licence  "  eicopt 
upon  one  or  more  of  the  gronnda  on  which  a  certi- 
ficate in  respect  of  a  hoenoe  to  sell  bj  retail  beer, 
cider,  or  wine  not  to  becxmsamed  on  the  premises 
may  be  refused,"  and  no  objection  was  made  to 
his  said  application  npoa  any  of  the  said  groanda. 

OuUy  showed  cause  against  tlie  rule.— The 
regnlationa  concerning  these  licences  are  contained 
in  sects.  68  and  69  of  the  Licenaing  Act  1872 
35  A  36  Yiot.  c.  94)  b;^  the  former  of  which  "  No 
person  shall  (a)  sell  by  retail  lic^uears  or  spirits 
ondei  the  antharity  of  any  retail  licence  which  such 

Sersoa  shall  have  obtained  as  a  wholesale  spirit 
BsJer  from  the  Commissioners  of  Inland  Revenae, 
except  in  premisea  oconpied  and  used  eiclusively 
for  the  sale  therein  of  intoxicating  liquor,  and 
which  premises  have  no  communication  with  the 
premises  of,  nor  are  in  any  way  occupied  by  a 
person  who  is  carrying  on  any  other  trade  or 
Duaineas,  unices  such  person  shall  have  obtained 
from  the  lioensing  jnatices  a  licence  authorising 
inch  sale  on  premises  not  eicluoively  so  oconpied 
and  used."  By  sect.  69  *'  a  licence  for  the  s^e  of 
liqueurs  or  spirits  bv  retail  not  to  be  consumed  on 
the  premises  may,  where  anch  licence  is  required  by 
this  Act,  be  granted  in  the  same  manner  in  all  res- 
pects in  which  a  licence  for  selling  wine  not  to  lie 
consumed  on  the  premises  may  by  law  bo  granted, 
and  an  anplication  for  soch  a  licence  shall  not  be 
refused  except  npon  one  or  moreofthegroandson 
which  a  certificate  in  respect  of  a  licence  to 
sell  by  retail  beer,  cider,  or  wine  not  to  be 
consumed  on  the  premisee  may  be  refused."  By 
24  A  25  Yiot.  o.  21,  a.  2,  "Any  person  duly 
licensed  as  a  dealer  in  spirits  in  England  may  take 
oat  an  additional  lioence  authorising  him  to  sell  by 
retail  Foreign  or  British  spirits  in  any  quantity 
Dot  less  than  one  repnted  quart  bottle,  or  as  to 
foreign  limtenrs,  in  too  bottles  in  which  the  sante 
may  naT«  oeen  imported,  not  to  be  drunk  or  con- 
anmed  npon  the  premises ;  and  any  licensed  dealer 
taking  oat  anch  additional  licence  may  send  out  or 
deliTer  any  snoh  spirits  without  the  certificate 
required  bj  law  in  snch  eases,  if  the  qaantity  does 
nut  exceed  one  gallon  at  a  time,  and  such  spirits 
arsnot  sent  to  the  stock  of  any  dealer  or  retoiiei.'' 
The  justices  came  to  a  determination  concerning 
this  application  at  the  meeting  in  August;  there- 
fore, doring  the  whole  of  those  sessions  it  woe  re* 
judicata,  and  oonld  not  be  disturbed.  [Quaiii,  J. 
— Do  yon  say  be  could  not  come  again  until  the 
next  AngnstP]  Yes:  that  is  the  effect  of  the 
decision  of  this  court  in  Reg.  t.  The  Jutticea  of  the 
West  Biding  of  Yorkthirt  {DraMt  ea*e),  L.  Rep. 
5  Q.  B.  S3,  in  which,  althongh  the  second  applica- 

(a)  msBesaeesseBstobaaeoiiditloipreosdmit  only 
to  tbs  Mia  of  U^ttsnrs  and  ipirita,  ant  to  tbs  jnstioM' 
HsMes  of  tbs  Mxt  aeoUon.  The  lltst  rrfoul  of  this 
aMjiaatlcw  was,  tfcsnfcce,  iUigal,  Irat  Uw  point  was  not 
nhsd  —  the  ar^wasnt 


tion  concerning  the  particular  house  was  good  at 
the  adjonmed'  sessiona,  it  was  expresaly  ao  neld  on 
the  ground  that  the  previous  application  was 
refused  for  a  reason  personal  to  a  different  applic- 
ant from  the  second,  and  therefore  it  was  not  re« 
judicata.  Lush,  J.  said  at  p.  39  "I  wish  to  odd,  with 
respect  to  the  second  objection,  that  if  the  justices' 
decision  at  the  general  annnal  licenaing  meeting 
had  turned  npon  the  bad  character  of  the  hoase,  oh 
at  present  adTised,  I  should  have  thought  that 
they  oould  not  be  required  to  determine  the  matter 
a  second  time.  But  their  decision  did  not  pass 
npon  that  ground  ;  it  turned  upon  the  personal 
qnalifications  of  Boocock.  The  application  by 
Drake  for  a  certifioate  is  totally  different  from  lh»r, 
by  Boocook."  It  cannot  be  said  here  that  a  second 
application  by  the  same  man  for  the  same  purpose 
is  tot&lly  diETerent  from  the  first.  [Mkluik,  J. — 
The  applicant  here  says  be  has  acquired  a  different 
character  altogether  since  his  previous  application. 
He  has  obtained  the  necessary  qualification,  given 
new  notices,  and  made  an  entirely  fresh  applica- 
tion.] A  fresb  application  with  new  notices  was 
made  at  an  adjcumed  licensing  meeting  for  a 
beerhouse  certificate  in  Ex  parle  E.  W.  Biahworth 
(2J  L.  T.  Rep.  N.  S- 120),  the  justices  reflisad  to 
hear  the  application,  and  this  court  het<l  their 
refusal  to  be  justified.  Blackburn,  J.  said  "No 
doubt  the  application  may  be  mode  in  the  first 
instance  at  tlie  adjonmment  day,  but  it  would  be 
strange  to  hold  that  when  a  certificate  hoe  Deeri 
refused  at  the  original  meeting,  a  party  may 
renew  his  application  at  an  adjourned  meeting." 
And  Cockburn,  C.J.  in  his  judgment  said  "  If  we 
granted  this  mle  we  should  be  establishing  the 
principle  that  a  second  application  may  be  made 
m  all  cases  where  the  first  has  been  refused." 

Manialy,  Q.C.  and  Hodgton  Bremner  appeared 
to  support  the  rule,  but  were  not  heard. 

Mbllor,  J. — This  was,  in  fact,  a  new  application. 
The  applicant  was  on  the  second  occasion  clothed 
with  a  different  character  from  that  in  which  he 
appeared  on  the  first.  It  being  admitted  that 
there  would  have  been  no  ground  for  rafuaing  bis 
application  if  his  first  appearance  had  been  at  the 
adjourned  meeting,  I  do  not  aee  that  the  previous 
refusal,  which  was  based  on  a  ground  no  longer 
existing,  should  have  prevented  bis  being  heard. 

QuAiN,  J. — I  am  of  the  same  opinion.  The 
magistrates  are  not  bound  to  hear  and  determine 
the  same  case  twice  over  daring  the  same  licensing 
period;  but  the  second  application  was  here  mado 
upon  a  different  state  of  tacts  from  those  which 
existed  when  the  magistrates  had  refused  the 
oertifioate,  and  it  cannot  be  said  to  have  been  the 


FiKLD,  J.— I  am  of  the  si 

Bule  abeolute. 
Solicitors  for  the  applicant,  Bmnner  and  Son 
Liverpool. 
Solicitors  for  the  justice 


le  opinion. 


B.  1£.  and  F.  Lows. 


Taeiday,  Dec.  14, 1875. 

Sunn  t>.  Cook. 

Duly  of  agUUr  of   catlU — Seienler — Liabilili/  for 

injury  by  tre$paB$ing  animaU. 

The  defenAant  undertook  to  agist  a  hort«  of  th» 

plaintiff,  which  h«  put  into  a  laTge  field  with  to-ne 

heifiirt.     The  field  was  part  of  a  marsh,  arid  w-u 

teparatedfrom  another  field,  MViWij^i>.\i>)ii.Vi-M 
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Jc**pff  merely  by  a  ditch,  which  the  bull  was  known 
by  the  defe^idant  frequently  to  cross,  in  order  to 
yet  to  the  heifers.  The  bull  was  exceptionally 
quiet,  and  had  never  been  known  to  injure  any 
animal,  but  the  horse  was  found  gored  to  deaf-h  by 
•    him.     A  verdict  was  found  for  tfts  plaintiff  for 

the  value  of  the  horse. 
Hdd,  that  the  doctrine  of  scienter  was  not  to  be 
imported  into  an  action  upon  a  bailment ;  and 
that  the  only  question  of  the  defendants  liability 
iurtied  upon  tUefact  whether  he  had  used  reason^ 
able  and  proper  care,  which  fact  was  Hghtly 
determined  by  the  jury. 
This  was  an  action  tried  in  London  before  Black- 
burn, J.,  when  a  verdict  of  60Z.  was  found  for  the 
plaintiff,  leave  be;ng  reserved  to  the  defendant  to 
move  for  a  nonsuit. 

Plaintiff  was  the  owner  of  three  horses,  which  he 
entrusted  to  the  defendant  for  agistment.  The 
defendant  placed  the  horses  in  a  field  belonging  to 
him  on  Piumstead  Marshes,  where  there  were 
some  cows  and  heifers.  The  fields  there  situated 
are  divided  only  by  ditches,  which  are  kept  in 
order  by  commissioners  having  charge  of  the 
marshes.  In  a  neighbouring  field,  divided  from 
the  defendant's  only  by  one  of  these  ditches, 
another  agister  of  cattle,  named  Russell,  had 
))laced  a  ball  and  some  cows.  This  ball  was 
frequently  in  the  habit  of  wandering  across 
the  ditches,  and  into  the  neighbouring  fields, 
and  the  defendant  was  aware  of  his  keeping 
occasional  company  with  the  cows  in  his  field. 
The  bull's  character,  however,  was  exceptional  for 
(quietness,  and  he  had  never  been  known  by  his 
owner,  or  anyone  who  had  the  management  of  him. 
to  show  vice  of  any  kind  against  men,  horses,  or 
otlier  living  creatures.  One  of  the  plaintiff's  horses, 
however,  was,  after  being  about  two  mouths  in  the 
defendant's  field,  discovered  to  be  dead,  and,  as  the 
jury  found,  gored  to  death  by  this  bull.  The  jury 
aUo  found  that  the  defendant  had  not,  under  the 
circumstances  proved,  taken  reasonable  and  proper 
care  in  agi»liing  the  plaintiff's  horse  ,aud  estimated 
the  plaintiff's  damasre  at  50Z. 

A  rule  nisi  was  obtained  calling  upon  the 
plaintiff  to  show  cause  why  this  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  instead 
thereof,  pursuant  to  leave  reserved  by  the  learned 
judge,  on  the  ground  that  there  was  no  evidence 
iii  scienter,  and  that  such  evidence  was  necessary 
to  maintain  the  action ;  and  why  a  new  trial 
sliould  not  be  had  between  the  parties  on  the 
ground  that  the  verdict  was  against  the  weight  of 
evidence. 

Bray  showed  cause  for  the  plaintiff.—  Proof  of 
scienter  is  necessary  in  various  cases  of  torts,  but 
here  a  relation  of  contract  exists  between  plaintiff 
and  defendant,  and  the  jury  have  found  that  the 
defendant  was  guilty  of  negligence  in  the  per- 
fonnance  of  the  duty  he  undertook  for  the 
plaintiff.  Without  negligence,  the  defendant's 
liability  might  come  within  the  rule  laid  down  by 
the  Privy  Council  in  Tlie  Madras  Railway  Com- 
pany  v.  The  Zemindar  of  Carvatenagarum  (L.  Kep. 
1  8.  C.  364).  The  liability  here,  however,  was 
a  question  of  fact,  which  has  been  decided  by 
the  jury.  In  Lee  v.  Riley  (18  0.  B.,  N.  8.,  722),  the 
question  was  as  to  the  defendant's  liability  for  the 
death  of  the  plaintiff's  horse  caused  by  a  kick  of 
the  defendant's  mare,  which  had  strayed  from  the 
dctendapt's  into  the  plaintiff's  adjoining  field. 
There  was  no  evidence  of  the  mare*8  vice,  but  the 


defendant  was  held  responsible,  the  damafifo  not 
being  too  remote.  That  case  is  stronger  than  the 
present,  because  here  was  a  contract  between 
plaintiff  and  defendant  that  the  latter  should  take 
reasonable  care  of  the  horse.  It  also  shows  that 
defendant  would  have  a  certain  remedy  over 
against  the  neighbouring  agister  who  had  charge 
of  the  bull.  [Field,  J.— Has  not  the  plaintiff  the 
same  remedy  directly  ?  Quain,  J. — May  v.  Bur- 
dett  (9  Q.  B.  101)  decided  that  the  owner  of  an 
animal  accustomed  to  attack  and  bite  mankind  is 
\iah\e  prima  fa^ne  for  injury  doue  by  the  animal 
even  without  negligence.  Is  there  authority  for 
saying  that  a  bull's  propensity  for  goring  horses 
should  be  common  knowledge  ?  Blackburn,  J. — 
In  a  case  of  trespass  or  negligence  the  owner's 
liability  exists  whether  the  animal  be  vicious  or 
not.]  And  by  Ellis  v.  Loflus  Iron  Company  (L. 
Hep.  10,  Q.  B.  10),  a  kick  through  an  iron  fence  is 
a  sufficient  trespass.  Although  there  seems  to 
be  no  English  authority,  it  has  been  held  in 
America  that  the  owner  of  a  bull  is  liable  for 
damage  done  by  him  to  a  horse  without  any 
knowledge  of  vice.  In  Volph  v.  Ferris  (7  Watts 
and  Sergeant's  Reports  of  the  Supreme  Court  of 
Pennsylvania,  367,  Kennedy,  J.,  at  p.  370,  "Inju- 
ries committed  by  bulls  or  horses  occur  so  fre- 
quently that  it  is  difficult  to  avoid  coming  to  the 
conclusion  that  every  owner  of  a  bull  ought  to  be 
held  answerable  in  an  action  of  trespass  for  his 
bull  in  killing  or  injuring,  when  running  at  large 
either  by  his  negligence  or  permission,  the  horse 
of  another,  though  it  be  the  first  offence  of  the 
kind  that  the  animal  was  ever  known  to  commit." 
And  Barnes  ▼.  Chaplin  (4  Allen  (Massachusetts) 
444)  decided  that  '*  If  a  sucking  colt,  while  follow- 
ing its  dam,  which  is  led  by  her  owner  in  a  high- 
way, is  kicked  and  killed  by  a  horse  which  has 
been  turned  loose  in  the  highway  without  a  keeper, 
the  owner  of  the  colt,  if  found  by  the  jury  to  have 
bien  in  the  exercise  of  reasonable  care,  may  recover 
damages  of  the  owner  of  the  horse,  although  the 
horse  was  not  vicious."  It  may  be  taken  generally 
that  a  mere  jro  tensity  on  the  Dart  of  one  animal 
to  injure  another  is  sufficient  to  make  the  owner 
liable,  without  proof  of  actual  vice.  [Stopped  by 
the  court  on  the  second  ground  of  the  rule,  as  to 
the  weight  of  evidence.] 

PoweU,  Q.G.  and  Shaw  supported  the  rule. — 
Buxendin  v.  Sluirp  (2  Salk.  662)  and  Cox  v.  Bur- 
bidge  (13  C.  B.,  N.  S.,  430)  have  long  determined 
the  rule  of  law  that  the  owner's  knowledge  of  an 
animal's  vice  is  necessary  to  make  him  liable  for 
injury  done  by  the  animal.  [Field,  J. — But  you 
have  to  show  that  this  doctrine  of  scienter  should 
bo  imported  into  a  contract  of  this  l:iud.]  When 
an  owner  has  no  reason  to  guard  against  damages 
by  an  animal  in  his  possession,  surely  a  stranger 
need  not  do  so.  There  could  not  have  been  neg- 
ligence on  the  defendant's  part  unless  he  had 
some  knowledge  of  this  bull's  propensity  to  gore 
horses.  No  evidence  was  adduced  that  any  bull 
was  ever  known  to  do  such  a  thing,  and  there 
was  evidence  that  this  bull  had  never  done  so. 
According  to  Corbe/i  v.  Pa^ington  (6  B.  &  C.  268) 
this  is  an  action  in  asswnpsit,  [Quain,  J. — It  is 
brought  upon  a  bailment,  and  may  be  either  in 
contract  or  tort.]  The  same  rules  of  evidence 
apply  to  either. 

Je^lackbubii,  J. — I  think  in  this  case  we  must 
disobarge  the  rule  apoa  both  grounds.  The 
plaintiff'  brings  a  charge  against  an  agister  of 


MAGISTRATES'  CASES. 


83 


Div.] 


Beg.  v.  Thb  Justices  of  Glamoroanshisb. 


[Q.B.  Dlv. 


of  neglecting  to  take  dae  and  proper  care 
rae  whose  castody  the  plaintiff  entrusted  to 
id  in  conseqaence  the  horse  was  killed.  In 
f  fact  the  defendant,  having  charge  of  this 
teamed  it  into  a  marsh  with  heifers  ready 
ling,  being  well  aware  that  a  bull  was  in  the 
f  straying  from  another  part  of  the  marsh, 
was  separated  only  by  a  ditch,  which  the 
mid  easily  cross.  The  evidence  was  suffi- 
bat  the  plaintiff's  horse,  whilst  in  the  place 
the  defendant  had  put  it.  came  by  its  death 
ig  gored  by  this  bull.  The  first  question  is, 
negligence  to  put  the  horse  into  a  field  where 
known  a  bull  was  in  the  habit  of  going  to  visit 
I P  There  was  evfdence  that  it  is  dangerous 
80 ;  and  that  whether  mischief  ensued  or 
is  negligent  to  do  so.  There  was  also  con- 
ividence.     One  man  said  he  had  thirty  bulls 

same  field  with  horses  and  heifers.  The 
owever,  found  it  was  negligence,  and  I  do  nob 
I  with  the  verdict.  The  point  of  law  which 
has  been  settled  from  early  times,  more  on 
ity  than  on  reason,  that  in  the  case  of  domes- 
.  animals,  such  as  horses,  dogs,  bulls,  &c., 
are  not  mischievous  by  nature,  the  owner 
tied  to  suppose  they  will  not  do  mischief 
le  has  express  knowledge  to  the  contrary ; 
to  say,  he  is  not  liable  unless  a  sdenter  be 
i.  It  is  otherwise,  of  course,  with  respect 
nals  whose  nature  is  admittedly  well  known 
injurious  to  men  or  other  animals ;  but  this 
le  is  laid  down  as  early  as  Henry  VIII.'s 
in  Dyer's  Reps.  (Vol.  1,  25  b,  pi.  122,  ed. 
where  reference  is  made  to  authorities  in  the 
>f  Exodus  and  the  Year  Books.  It  is  clearly 
I,  at  all  events,  that  to  show  a  man  keeps  a 
b  his  peril  there  must  be  proof  that  he  had 
sdge  of  the  bull's  specially  mischievous 
).  It  is  not  enough  to  show  that  bulls  some- 
gore  other  animals.  There  was  no  evidence 
bat  this  animal  was  mischievous,  and  there- 
be  owner,  perhaps,  could  not  be  made  liable, 
) vents  without  trespass.  But  does  it  follow 
.he  defendant  could,  without  negligence, 
horse  he  was  agisting  where  he  knew  a  bull, 
er  quiet,  was  in  the  habit  of  coming  F  Was 
I  proceeding  consistent  with  the  reasonable 
rhich  the  plaintiff,  the  owner  of  the  horse, 
right  to  expect  of  him  ?  It  seems  to  me 
be  doctrine  of  scienter  does  not  govern  this 
b  all.  There  is  no  authority  for  extending  it 
es  of  contract,  and  I  am  not  inclined  to 
b  a  rule  of  this  very  artificial  kind  into  mat- 
ot  included  by  authority.    The  cases  do  not 

much  light   upon   the  question.     Lee  y, 

is  the  strongest  in  favour  of  the  plaintiff, 
appeared  there  that  the  defendant  was  neg- 
in  not  keeping  up  a  fence.  It  may,  how- 
30  inferred  that  the  same  liability  would  have 
"ed  if  the  two  horses  had  been  put  in  the 
field.  If  so,  dfortiorii  should  the  defendant 
e  liable  for  putting  the  plaintiff's  horse  where 
was  known  to  have  access  P  I  think  the  rule 
I  be  discharged. 

IN,  J  — I  am  of  the  same  opinion.  I  asrree 
be  action  is  founded  on  negligence.  There 
bailment  to  agist  the  plaintiff's  horse,  and 
ily  question  for  us  is  whether  the  defendant 
proper  and  reasonable  care  of  the  animal, 
owell  says  he  could  not  be  guilty  of  uegli- 
anless  he  knew  this  bull  was  mischievous; 

is  a  mere  question  of  fact  whether  there 

lAO.  Ca8. — ^VoL.  X. 


was  negligence  or  not.  Although  the  authorities 
are  clear  that  scienter  is  necessary  to  establish  an 
owner's  responsibility,  there  are  none  for  import- 
ing that  doctrine  into  cases  of  contract.  I  think 
there  was  ample  evidence  to  justify  the  verdict  in 
this  case. 

Field,  J. — I  am  of  the  same  opinion.  I  think 
the  evidence  was  sufficient,  and  the  only  other 
question  is  whether  the  defendant's  ignorance  of 
this  bull's  having  gored  horses  before  entitles 
him  to  a  verdict.  This  is  not  a  case  which  in- 
volves the  doctrine  of  scienter;  it  is  an  action 
upon  a  bailment,  and  the  only  question  is  whether 
the  defendant  took  reasonable  and  proper  care  of 
the  plaintiff's  horse.  The  facts  were  that  he  took 
the  horse  into  a  field  where  he  knew  this  bull 
would  probably  come,  and  the  result  was  what  he 
ought  bo  have  expected.  The  jury  have  found 
that  his  proceeding  in  the  matter  was  not  reason- 
able, and  that  he  ought  to  have  known  the  risk 
to  which  he  put  the  horse,  even  although  the  bull 
was  particularly  quiet.  Rule  discharged. 

Solicitors  for  plaintiff.  May,  Sykes,  and  Batten, 
Solicitors  for  aefendant,  8.  W.  Johnson. 


Monday,  Dec.  20, 1875. 

Bbo.  v.  The  Justices  op  Glamoroanshieus. 

Licence  for  sale  of  liquor  to  be  drunk  off  premises — 
Whether  residence  of  licensee  necessary — "  Duly 
qualified  as  by  law  required  " — Mandamus  to 
licensing  justices —  Wine  and  Beerhouse  Act  1869, 
s.  8—3  ^  4  Vict.  c.  61,  s.  1—23  Vict.  c.  27,  s.  8— 
24  i-  25  Vict.  c.  21,  s.  2—26  ^  27  Vict.  c.  33,  s.  1. 

By  1  Will.  4,  c.  64,  s.  2,  any  person  "  being  a 
householder  "  may  apply  for  and  obtain  an  excise 
licence  for  the  sale  of  beer  by  retail,  and  by  S  ^  4 
Vict.  c.  61,  no  licence  to  sell  beer  by  retail,  under 
Will,  4,  c.  64,  '*  shall  be  granted  to  any  perso7i 
who  shall  not  be  the  real  resident  holder  and  oc' 
cupier  of  the  dwelling-house  in  which  he  shaU 
apply  to  be  licensed." 

By  23  Vict.  c.  27,  s.  3,  every  person  keeping  a  shop 
for  the  sale  of  other  goods  than  foreign  urine,  or 
holding  a  wine  dealer's  licence,  is  entitled  to  take 
out  a  licence  for  the  sale  of  wine  by  retail,  not  to 
be  drunk  on  the  premises. 

By  24  ^  25  Vict.  c.  21,  s.  2,  any  person  holding  a 
wholesale  spirit  dealer's  licence  m^ay  take  out  an 
additional  licence  for  the  sale  of  spirits  by  retail, 
not  to  be  drunk  on  the  premises. 

By  26  ^  27  Vict.  e.  33,  s.  1,  any  person  holding  a 
wholesale  beer  dealer's  licence  may  take  oui  an 
additional  licence  for  the  sale  of  beer  not  to  be 
drunk  on  the  premises,  "  and  each  additional 
licence  shall  be  granted  without  the  possession  of 
any  other  qualidcation  "  than  the  wholesale  beer 
licence. 

By  the  Wine  and  Beerhouse  Act  1869,  after  reciting 
the  Acts  above  mentioned,  it  is  enticted  thai  no 
licence  for  the  sale  of  beer,  cider,  or  vnr^e,  or  any 
of  st^h  articles,  under  any  of  such  Acts,  shaU  be 
granted  except  after  the  proditction  of  a  certificate 
of  justices,  and  no  certificate  for  the  sale  of  beer, 
cider,  or  wine,  not  to  be  drunk  on  the  premises, 
"shaU  be  refused"  euocevt  upon  one  w  more  of 
fow  grounds,  the  fourth  ground  being  thai  the 
applicant  **is  not  duly  qualified  as  by  law  re' 
quired." 

M.,  holding  a  stvong  beet  dealer's  licence,  but  not  heinq 
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retidtni  upon  tlie  vremitet  in  rtgpeiA  of  which  h« 
applUd  to  6«  Ucerued,  and  no(  intmding  to  reiide 
there,  applied  /or  a  licenM  to  teU  beer,  wine,  and 
tpiriia,  not  to  be  drtnik  on  the  premuel.     The 
jueHcet  refined  the  application,  upon  the  grotutd 
thai  M.  wot  diequaltjted  by  nonTesidenee, 
Eeld,  that  if.  teae  nol  to  diiqualijUd,  and  a  man- 
damui  to  tht  juetieet  to  hear  and  deterviine  hit 
application  made  (Ujeoluie. 
This  was  »  rnle  for  a  mandamta  to  the  jastices 
for  the  county  of   Glamorganshire,  commoDdLng 
them  to  hold  an  exliourtied  sesBions  for  the  pur- 
pose of  hearinK  and  datennining  the  applicatioa 
of  William  MoniB  for  licenccB  or  certificates  to 
bold  additional  Excise  licences  to  sell  beer,  wine, 
and  Bpirits  b;  retul,  not  to  be  dnmk  on  the  pre- 

From  affidavits  filed  by  the  applicant  and  hia 
solicitor,  it  appeared  that  the  applicant  was  the 
holder  of  a  wnolesale  spirit  dealer's  licence,  and 
also  of  a  strong  beer  dealer's  licence  from  the 
Commissioners  of  Inland  Bevenne,  that  the  notices 
required  by  the  Licensing  Act  had  been  dnl; 
giveo,  and  that  evidence  of  the  applicant's  good 
character  and  of  the  rateable  valne  of  the  shop  in 
which  the  liquor  was  intended  to  be  sold  was 
produced  before  the  justices,  and  that  the  justices 
bad  expressed  themBelvea  satisfied  with  anoh 
evidence. 

The  notices  were  of  the  intention  of  the  appli- 
cant to  apply  for  licences,  as  follows  : 

A  lioanoa  or  eertifioate  to  hold  an  additional  noiae 
Uomoe  to  sail  by  letail  at  a  ifaop  ntnate  and  bviug  No. 

SOifMd-itreet,  Monntain  Aah,  beer,  to  be  eoummed 
tlw  pmmiwin  in  pnmianoe  of  the  Act  26  A  27  Tiot.  e. 
83,  s.  1.  .  ■  .  A  lioenoeor  oertificate  to  hold  an  additional 
eidae  lieeno*  to  nU  b*  retail,  at  the  laioe  shop,  spirita, 
to  be  conamned  off  the  premiaes.  in  pnrBoanoe  of  the 
Aot  ai  A  25  Viot.  0.  31,  a.  2.  ...  A  licenoe  or  oertiSiM* 
to  hold  KD  aioise  lioenoe  to  aeU  by  retail,  at  the  aama 
sfaop,  wine,  to  bg  oonaimied  off  the  premiaes,  pnnnAot 
to  tha  Adt  23  Tiot  o.  27,  «.  S,  and  Aota  amending  the 

The  affidavit  of  the  applicant  did  not  state  that 
he  was  tha  bolder  of  a  wine  dealer's  wholesale 
licence. 

The  licensing  justioee,  harinfi;  taken  time  to 

consider,  refused  the  application,  and  the  chairman 
stated  that  tbey  did  so  solely  on  the  ground  that 
it  was  not  the  intention  of  the  applicant  to  reside 
upon  the  premises  or  personally  conduct  the  busi- 
ness on  the  premises.  They  fbrther  intimated 
their  opinion  that  the  Wine  and  Beerhouse  Act 
1869  contemplated  and  intended  that  the  person 


(a)  If  the  wholMale  Bpirit  hoeDoe,  or  wholenla  wine 
licence,  H8  the  case  maybe,  bais  been  taken  out  by  the 
applicant,  ud  if  the  premiiea  on  which  tha  apirite  or 
wina,  aa  the  caae  may  be,  are  inUmded  to  be  sold,  are 
oconpied  and  naed  eiclnsiTel;  for  the  kI*  thareiD  of  in- 
toiioatiiig  liqaoTK,  and  have  no  oommDmoatJon  with  Uia 
premiaea  of,  nor  are  in  any  way  ocoapied  by  a  peraon  who 
i>  oartTi'iB  on  any  other  trade  cr  bngineaa,  the  conaent  of 
the  jnattaea  ia  not  required  :  (Lioensing  Act  1872,  35  A  36 
Vict.  c.  iH,  aa.  68,  73.)  If  tha  pnimiaaa  are  ooonpied 
otherwiae,  the  oonneDt  of  tlie  joatioea  ia  leqnind,  but  it 
may  not  be  refnaed  except  on  one  or  more  of  tha  gronnda 
on  which  g,  certiflat«  to  sell  beer,  to  be  drunk  off  the  pre- 
miaea,  maj  be   refnaed   (ib.   a.  *&>).     The  Uoenoe  to  aijl 

Siribi,  to  be  drank  off  the  premiaea  ia  gtantable  only  to 
a  holder  of  the  wholesale  ipirit  lioenoe,  or  of  the  geoeral 
pnblio-heaae  Hoence  onder  the  LioenaW  Act  irf  18£8. 
The  lioence  to  aell  wine,  to  be  drtuk  OB  the  pramisBS, 
would  aeem  to  be  tenable  only  by  a  penon  aitAar  holdinf 
the  wine  dealer'a  lioence,  or  keeping  a  ^op  for  the  aale 
of  any  gooda  or  oommoditiea  other  than  foreign  wine:" 


to  whom  a  licence  shonid  be  granted  shonld  remde 
apon  the  premisea  and  peraonally  conduct  the  aale 
ot  beer,  wine,  and  spirits  nnder  the  licence ;  that 
the  grounds  of  objection  enumerated  in  the  8th 
section  of  the  Wine  and  Beerhouse  Act  1869  were 
all  of  a  personal  nature,  and  that  therefore  a  licence 
oonid  only  be  granted  to  a  person  who  intended 
personally  to  oonduct  the  business.  Upon  that 
gronnd  only  the  applications  were  refused. 

The  6th  section  of  the  Wine  anil  Beerhoase  Act 
1869  (32  &  m  Vict.  c.  27),  is  as  follows; 

All  tha  proTiaionB  of  theRudAotot  the  ninth  year  of  the 
rei^  of  King  Ueorge  the  Fourth  (a)  aa  to  the  terms  upon 
which  and  the  manner  in  whiph,  and  the  nenona  bj  whom 
granta  of  licenoei  are  to  ba  made  b;  the  josticea  at  the 
aaid  general  annual  lioenaing'  meeting,  aiOd  aa  to  appeal 
from  any  act  of  any  jnatioe  ahall,  ao  f ar  aa  may  be,  bar* 
•ffeot  with  regard  to  grants  of  oortiBcatea  nnder  Una  Act 
■abject  to  thia  qoalifloation,  that  bo  application  for  a  eer- 
tiflcate  under  thia  Ant,  in  reapeot  of  a  licence  to  aell  by 
retail  beer,  cider,  or  wine,  not  to  be  oocanmed  on  the 
pianiaea,  ahall  be  refoaed,  eioept  upon  or  mora  ^  the 
lollowing  gronnda,  via. : — 
(1)  That  the  amilicant  haa  tailed  to  prodnoe  aatiafao- 

factory  eviileiioe  of  good  character  j 
(S)  That  the  houae  or  ahop  In  reapeot  of  which  a  lioenee 
ia  aonght,  or  any  adjaosnt  bonae  or  ahop  owned  or 
oocnpiad  by  the  peraon  applying  for  a  licenoe,  ia  of 
a  diaorderly  oharaotsr,  or  frequented  by  thieraa, 
proatitntea,  or  peraona  of  bad  character ; 

(3)  lliat  the  apphcaot,  having  prcrioualy  held  ■  lioeno* 

tor  the  aale  ol  wine,  apirita,  beer,  or  aider,  llu 
■ame  haa  bean  forfeited  for  hia  mia(wndnet,orthat 
'  as,  tiiToiuh  miaooodaet,  been  at  any  time  pre- 
"adged  diiqnali£ed  bom  reoeinng  any 
I,  or  from  aelling  any  of  the  aaid  ar. 

(4)  That  the  applicant,  or  the  houae  In  reapeot  of  which 

he  ^pliaa,  ia  not  duly  qnaliBed    aa   by  law    ia 

Where  an  application  for  any  anch  laat-meutioned  eertifl. 
eatea  ia  refoaed,  on  the  groond  that  tha  hanaa  in  reapeot 
_■  _,.^  '-  *-    appliea  ia  not  duly  qnaliGed  aa  bj  law  ia  ra. 


B.  T.  WiUiame,  Q.C.,  for  tha  justices,  now 
■howed  cause. — Bt3  &  4  Yict.  o.  61,  afler  reciting 
11  Geo.  2  and  1  Will  4,  c.  64,  and  4  ft  5  Will  i. 
o.  85,  it  is  enacted  that  no  licence  to  aell  beer  or 
aider  by  retail,  nnder  the  recited  Acts  or  that  Act, 
"  Oiall  DO  graDl«d  to  any  person  who  shall  not  be 
the  real  resident  holder  and  occupier  of  the 
dweUing  hoose  in  which  he  shall  apply  to  be 
lioensed."  [Bucksttkn,  J.— In  acase  where  that 
Act  applies,  the  justices  would  seem  to  be  right, 
but  tho  Wine  and  Beerhouse  Act  does  not  say 
"  duly  qualified,"  as  by  3  &  4  Yict.  c.  61,  required, 
but  "  dulv  qualified  as  by  law  required."]  It  ia 
sabmitied  that  residence  has  always  been  on 
essential  qualification  by  law  for  the  holding  of  a 
liceuce,  otberwiae  a  person  may  obtain  a  licence 
for  as  many  houses  as  he  p]eases,  and  put  a 
manager  in  each;  [Cockhubh,  C.J. — I  entirely 
ooncur  in  the  policy  of  a  law  which  should  re- 
quire residence,  and  thus  fix  the  licence  holder 
with  a  personal  responsibility,  but  the  question  is, 
whether  the  Legislature  has  steadily  adhered  to 
this  policy.  The  qualt&dalrton,  if  any,  must  be 
sought  for  in  the  Acts  antecedent  to  the  Wine  and 
Beerhouse  Act  1869.] 

Poland,  for  the  applicant,  supported  the  rule. — 
It  is  admitted  that  for  the  sale  of  beer  to  be  drunk 
on  the  premiseB  residence  is  a  necessary  qualifica- 
tion, and  that  the  Act  3  &4  Vict.  o.  61  applies  to 
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such  a  case,  but  for  the  sale  of  beer  to  be  drank  off 
the  premises,  no  saoh  c^ualificatioa  is  necessary  in 
oases  where  the  apphcant  is  fortified  with  a 
wholesale  beer  dealer's  licence,  nnder  26  &  27 
Yiot.  c.  33,  8.  1(a),  as  the  present  applicant  was, 
nor  is  residence  necessary  in  order  to  be  able  to 
sell  spirits  to  be  drank  off  the  premises.  The  only 
qualification  is  the  possession  of  a  spirit  dealer  s 
wholesale  licence,  and  this  licence  also  the  appli- 
cant had  already  taken  oat. 

Pee  Curiam  (Cockbum,  C.J.,  and  Blackbnm 
and  Field,  JJ.),. — ^This  rale  mast  be  made  absolate. 

Bide  absolute. 

Solicitors  for  the  applicant.  Bell,  BrodricJc,  and 
Chray,  for  H.  P.  Linton,  Aberdare. 

Solicitors  for  the  jostices,  Purkia  and  Perry. 


Monday,  Jan.  17, 1876. 

The  Gaslight  and  Coke  Coi£paiit  (apps)  v. 

MsADB  (resp.). 

Gas  rcUe,  arrears  of— Whether  incoming    tenant 

liable  to  pay — 35  Sr  36  Vict.  c.  xxiii. — Metropolis 

Oas  Act  1860,  wfid  Gasworks  Clauses  Acts  1847, 

X871. 

By  the  Gaslight  and  Coke  Company's  Act  1872,  in 

case  a  consumer  of  gas  leave  the  premises  without 

paying  the  rates  due  for  gas  supplied  to   him, 

the  company  shall  not  require  payment  of  the 

arreajTsfrom  the  incoming  tenant  unless  he  shall 

have  agreed  with  the  defaulting  consumer  to  pay 

the  arrears,  or  unless  the  incoming  tenant  shall 

continue  the  trade  of  the  outgoing  one  and  pay 

him  or  the  owner  a  consideration  for  so  doing. 

The  respondent  having  taken  over  a  puhlic-hoiue 

from  M.,  who  was  in  debt  to  the  appellants  for 

gas  supplied,  was  sumTnonedby  the  appellants  for 

nonpayment  of  the  arrears. 

Sdd,  upon  a  case  stated  under  20  Sr  21  Vict.  e.  43, 

that  the  Act  of  1872  gave  no  positive  power  to  re- 

autre  payment  of  the  arrears  from  the  reapon- 

aent,  and  thai  the  appellants  could  fMt  recover 

them  from  him. 

This  was  a  case  stated  ander  20  &  21  Vict.  o.  43, 

\j  the  Stipendiary  Magistrate  for  the  District  of 

Westminster. 

The  complaint  of  the  appellants  was,  that  the 
respondent  did  unlawful  ly  neglect  upon  demand 
to  pay  to  the  appellants  the  sum  of  16{.  39.  9d.  for 
gtm  supplied  to  one  Henry  Murray,  a  consumer, 
who  had  lefb  the  premises  known  as  the  Crown 
XNiblic-house,  where  such  gas  was  supplied  to  the 
said  Henry  Murray  without  having  paid  to  the 
said  appellants  the  said  sum  for  the  said  rate  and 
meter  rent  due  from  him,  the  respondent  being 
the  incoming  tenant  and  continuinuc  the  trade  of 
the  outgoing  tenant,  and  having  paid  the  said 
Henry  Murray  a  consideration  for  so  doing. 

All  material  foots  were  proved  in  favour  of  the  ap- 
peilant8,but  the  ma^strate  dismissed  the  com  plaint, 
subject  to  the  opmion  of  the  Court  of  Queen's 
Bench  upon  a  case,  from  which  it  appeared  that 
the  ground  of  the  magistrate's  decision  was  that 
the  consideration  money  mentioned  in  the  com- 
plaint was  not  in  &ct  received  by  the  said  Henry 
Morray,  but  was  with  the  consent  of  the  said 
Henry  Murray  received  by  Messrs.  Whitbread  as 
mortgagees  of  the  said  public-house,  and  applied 
by  them  in  discharge  of  a  mortgage  they  held  on 
the  piemiaesy  and  i^  of  a  debt  doe  to  them  for 


beer  supplied  and  for  rent,  the  balance  being  paid 
over  to  a  firm  of  distillers  who  were  second  mort- 
gagees of  the  lease. 

Upon  these  facts  the  magistrate  was  of  opinion 
that  he  was  "  exactly  in  the  same  position  as  a 
Superior  Court  with  regard  to  an  equitable  juris* 
diction,  and  although  it  was  true  a  maxim  of  law 
applied,  namely,  that  the  deed  executed  between 
the  respondent  and  Murray  could  not  be  disputed, 
still  there  had  been  no  consideration  as  was  neces- 
sarv  to  carry  out  the  18th  section  of  the  (jaslight 
and  Coke  Company's  Act  1872,  relied  on  by  the 
appellants,  and  that  as  the  Judges  of  the  County 
Courts  or  Superior  Courts  woukl  have  the  power 
to  exercise  an  equitable  jurisdiction,  he  (the  magis- 
trate) considered  himself  as  placed  in  the  same 
position,  and  applying  equitable  principles  to  the 
case,  gave  judgment  for  the  respondent." 

The  ouestion  for  the  opinion  of  this  court  was, 
whether  the  appellants  were  entitled  to  an  order, 
as  prayed  for  in  their  summons,  i.e.,  that  the  re- 
spondent should  pay  to  the  appellants  the  said 
sum  of  161.  Ss.  9d.  If  the  appellants  were  entitled 
to  such  order,  the  determination  of  the  magistrate 
was  to  be  reversed,  otherwise  not. 

The  said  18th  section  is  as  follows : 

In  oaee  any  oonBnmer  leave  the  premifles  where  gas  was 
supplied  to  him  without  paving  to  the  oompany  the  rate 
or  meter  rent  due  from  him,  the  oompany  shall  not 
require  from  the  next  tenant  of  the  premises  payment  of 
the  arrears  so  left  unpaid,  unless  the  incoming  tenant 
agreed  with  the  defaultmg  consumer  to  pay  the  arrears, 
or  ufUeaa  the  incoming  tenant  shall  continne  the  trade  or 
htuineaa  oj  the  outgoing  tenant,  and  shaLl  have  paid  to 
the  oumer,  lessee,  or  mortgagee  in  possession,  or  to  the 
outgoinq  tenant  of  such  premises,  a  consideration  for  so 
doing ;  out  the  company  shall,  notwithstanding  anv  such 
arrears  in  the  absence  of  collusion  between  the  outgoing 
and  incoming  tenant,  supply  gas  to  the  incoming  tenant, 
as  required  oy  this  Act,  on  being  required  by  him  to 
do  so.  (a) 

The  principal  Act  of  the  company  was  the  Gkis^ 
light  and  Coke  Company's  Act  1868  (  31  &  32 
Yict.  cap.  cvi.),  which  incorporated  the  (^ works 
Clauses  Act  1847,  with  which  latter  Act  the  Gas- 
works Clauses  Act  1871  is  to  be  read  as  one. 

WiUis  and  E.  8.  Wright,  for  the  appellant,  re- 
ferred to 

10  Yiot.  o.  15  (Gasworks  Glauses  Act  1847),  s.  16 ; 
23  A  24  Vict.  o.  125  (Metropolis  Gas  Act  1860),  s.  39 ; 
84  &  34  Yiot.  c.  41  (Gasworks  Clauses  Act  1871),  s.  89. 

but  none  of  these  enactments  contained  a  positive 
provision  for  the  recovery  of  arrears  of  gas  rate  or 
rent  of  meter  from  an  incoming  tenant. 

B.  T.  Beid,  for  the  respondent,  was  not  called 
upon  to  argae. 

Blackburn,  J. — The  judgment  of  the  court  must 
be  for  the  respondent,  but  not  upon  the  ground 
upon  which  the  magistrate  proceeded,  which  I 
must  say  I  fail  to  understand.  However,  we  can- 
not send  the  case  back,  because  the  magistrate 
proceeded  on  a  wrong  ground.  It  was  for  the 
appellants  to  show  affirmatively  that  the  incoming 
tenant  is  liable  for  the  arrears  of  the  outgoing  one, 
and  they  have  not  sho?m  it. 

Lush,  J.,  concurred. 

Judgment  for  the  respondent. 

Solicitors  for  the  appellants,  Curtis  and  Bedford. 
Solicitors  for  the  respondent,  Nash,  Field,  and 
Matthews. 

(a)  With  the  exception  of  the  werds  printed  in.italics^ 
this  section  is  idmticsd  with  the  89th  section  of*  the 
Metropolis  Gas  Act  1860,  and  with  the  89th«eot&€B  of  Ihe 
GaswcEcks  dansea  Act  187JL 
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Monday,  Jan.  17, 1876. 
LoRT  (app.)  V.  HuTTON  (resp.) 


Articles  of  the  peace,  exhibition  of— Evidence  ten- 
dered by  exhibitee,  whether  admissible. 

Where  articles  of  the  peace  are  exhibited,  the  qties' 

tion  for  the  justices  is,  whether  or  not  they  believe 

the  exhibitor  on  his  oath,  and  neitlier  the  evidence 

of  the  exhibitee  himself  nor  witnesses  tendered  on 

his  behalf  may  be  heard  to  contradict  the  ex- 

hibitor. 

This  was  a  case  stated,  under  20  &  21  Yiot.  c  43, 

by  the  justices  of  the  peace  for  the  borough  of 

Shrewsbury,  and  the  followinfir  are  the  material 

parts  of  such  case : 

At  a  petty  sessions  held  at  Shrewsbury,  a  com- 
plaint preferred  by  William  Hutton,  gentleman 
(hereinafter  called  the  respondent),  against  Wil- 
liam Lort,  gentleman  (hereinafter  called  the  ap- 
pellant), charging  that  the  appellant  bad  made  use 
of  divers  threats  towards  the  respondent,  whereby 
he  feared  that  the  appellant  would  do  him  some 
bodily  injury,  and  therefore  praying  that  the  ap- 
pellant mignt  be  bound  in  a  recognizance,  with 
sureties,  to  Keep  the  peace  towards  him,  was  heard 
and  determined  by  four  justices  of  the  peace  for 
the  borough,  in  the  presence  of  the  said  parties. 

Upon  such  hearing  the  appellant  was  ordered  to 
enter  into  his  own  recognizance,  in  the  sum  of 
501.,  to  keep  the  peace  towards  the  respondent  for 
six  'months. 

The  respondent  on  his  oath  said  that  the  ap- 
pellant had  made  use  of  threats  towards  him  on 
the  day  named  in  the  complaint,  and  swore  that 
from  such  threats  he  was  in  bodily  fear  of  the 
appellant,  and  that  he  did  not  ask  for  sureties  of 
the  peace  against  the  appellant  from  malice  or 
vexation. 

No  evidence  was  offered  by  the  respondent  to 
corroborate  his  statement  as  to  the  appellant 
having  threatened  him,  but  only  as  to  the  aupellant 
having  called  him  (the  respondent)  a  blackguard, 
and  that  the  respondent  appeared  more  under  the 
influence  of  fear  than  of  other  excitement. 

Upon  the  conclusion  of  the  respondent's  case, 
the  appellant,  through  his  solicitor,  denied  ever 
having  threatened  tne  respondent,  or  used  any 
signs  of  violence  towards  him  on  the  day  named 
in  the  complaint,  and  tendered  himself  as  a  wit- 
ness to  prove  this ;  and  further,  to  prove  that  the 
proceedings  were  taken  by  the  respondent  through 
malice  and  vexation,  and  also  to  explain  portions 
of  the  evidence  given  by  the  respondent,  and  to 
show  that  the  respondent  had  no  just  grounds  to 
be  in  bodily  fear  of  him. 

The  appellant  further  tendered  one  John  Cook 
as  a  witness  on  his  behalf,  to  prove  that  he  was 
present  on  the  day  named  in  the  complaint  and 
neard  no  such  threats  as  alleged  by  the  respon- 
dent, and  did  not  see  the  appellant  exhibit  any 
such  conduct  as  to  give  the  respondent  grounds 
for  being  in  bodily  fear  of  him. 

The  justices  being  of  opinion  that  the  appel- 
lant was  not  a  competent  witness  in  the  proceed- 
ings, inasmuch  as  the  complaint  made  was  not 
under  any  statute  enablinf^  him  to  be  so,  refused 
to  allow  the  appellant  to  give  evidence. 

The  justices  were  also  of  opinion  (and  in 
coming  to  snob  opinion  they  were  influenced  by 
former  decisions  of  the  Superior  Gonrts),  that  a 
person  demanding  snretieB  of  the  peace  swears 
only  to  his  own  anprehenaioQS*  of  wnioh  no  other 


person  can  form  an  adequate  judgment ;  and  also, 
considering  the  deduction  made  by  the  judges  in 
many  cases,  that  as  a  general  rule  articles  of  the 
peace  cannot  be  resisted  on  any  ground  except  by 
showing  direct  evidence  of  express  malice,  and, 
moreover,  that  wherever  particular  facts  of  vio- 
lence are  stated  by  the  complainant,  it  is  not  per- 
mitted for  the  defendant  to  controvert  them,  but 
that  they  must  be  taken  to  be  true  till  negatived 
through  the  medium  of  an  appropriate  prosecution, 
thus  came  to  the  conclusion  that  they  could 
not  legally  hear  the  evidence  of  the  witness  John 
Cooke,  tendered  by  the  appellant,  and  consequently 
rejected  him.  And  bearing  in  mind  the  dictum  of 
the  authorities,  that  where  a  person  has  just  cause 
to  fear  that  another  will  do  him  some  bodily  harm, 
he  may  demand  the  surety  of  the  peace  against 
him,  and  that  every  justice  of  the  peace  is  bound 
to  grant  it,  upon  the  party  making  oath  before  him 
that  he  is  under  such  fear,  and  that  he  has  just 
cause  to  be  so,  and  that  he  does  not  require  it  out 
of  malice  or  vexation,  they  came  to  the  conclusion 
that,  inasmuch  as  the  respondent  had  sworn  to  the 
facts  as  stated  in  the  complaint,  and  as  they  had  no 
reason  to  doubt  his  testimony,  he  was  entitled  to 
the  surety  of  the  peace  against  the  appellant. 
The  justices,  therefore,  ordered  the  appellant  to 
enter  into  his  own  recognizances  of  60t.,  to  keep 
the  peace  towards  the  respondent  for  six  months, 
or,  in  default,  to  be  imprisoned  for  such  period. 

The  questions  of  law  for  the  opinion  of  the  court 
were:  First,  whether  the  justices  rightly  or 
wrongly  refused  to  allow  the  appellant  to  be  sworn, 
and  to  give  evidence  on  his  own  behalf;  and, 
secondly,  whether  the  justices  rightly  or  wrongly 
rejected  the  evidence  ot  the  man  John  Cooke,  ten- 
dered by  the  appellant. 

Bose,  for  the  appellant,  argrued  that  the  justices 
were  wrong  in  refusing  to  hear  the  appellant,  and 
wrong  in  refusing  to  hear  the  witness  tendered  on 
his  behalf,  and  that  the  evidence  tendered  for  the 
defence  was  legally  admissible  in  order  to  show 
that  the  respondent  had  no  just  cause ^or  going  in 
fecur  of  the  appellant.  It  must  be  conceded  that  it 
was  always  a  practice  of  the  Court  of  Queen's 
Bench  to  exclude  counter  affidavits  upon  an  exhi- 
bition of  articles  of  the  peace,  but  it  is  submitted 
that  this  is  a  rule  of  practice  only,  and  is  not 
binding  on  an  inferior  court.  The  justices  may 
cross-examine,  whereas  the  Superior  Court  is  re- 
stricted to  the  affidavits.  [Blackburn,  J.— That 
is  not  so.  An  issue  might  be  directed,  or  an  oral 
examination  before  a  master  might  bp  ordered.]  It 
is  stated  in  Oke*s  Magisterial  Synopsis,  10th  edit., 
vol.  2,  p.  1295,  to  be  the  practice  to  conduct  the 
hearing  as  on  ordinary  summary  conviction,  and 
for  this  the  author  cites 


Beg.  V.  Tregarthen,  5  B.  &  Ad.  678 ; 
Re  Dunn,  10  L.  J.  29,  Mag.  Cas. ; 
Beg.  V.  Stanhope,  12  A.  A  £.  624. 

[Blackburn,  J. — The  authorities  cited  by  Mr.  Oke 
do  not  bear  out  the  proposition.]  It  must  be  con- 
ceded that  they  do  not,  but  the  practice  of  exami- 
ning the  defendant  would  seem  to  be  the  more 
proper  one ;  otherwise  there  is  an  infringement  of 
the  mle,  that  a  man  is  entitled  to  be  heard  in  his 
own  defence.  [Blackburn,  J. — If  it  were  a  case  of 
punishment  I  should  be  disposed  to  agree  with 
you ;  but  I  do  not  see  that  compelling  a  man  to 
give  secarity  is  equivalent  to  a  punishment.] 
There  may  hie  oaaes  where  it  is  a  i^reat  indignity 
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to  be  oompelled  to  give  aecaril;.    He  also  re- 
ferred to 

l6A17Tiot.o.S3,  •.  2; 

Lord  Fana'i  Com,  2  S.  1202  ; 

B.  T.  Dohtrly,  13  Eut,  ITl ; 

SUvart  T.  Orometl,  7  C.  B.,  N.  8.,  IBl ; 

Xt.  Panwl(,2  Burr.  806; 

R.  T.  Brinylofl,  18  Eut,  174  n. 

No  ooonsel  ftppesreci  for  the  resftondent. 

BucKBUBK,  J.— Thejadgmentof  the  oourt  must 
be  for  the  respondeDt.  I'he  appellant  has  not, 
been  pmiiBhed,  the  process  againat  him  being  odIv 
a  proceas  to  prevent  danger.  The  eame  rule  whicL 
■miliea  in  the  conrt  aboTs  must  bind  the  court 
b«low,  and  that  rule  is,  that  where  it  appears  on 
oath  that  the  applicant  is  in  bodilyfear,  thejuatioee 
have  no  alternatiTe  bat  to  bind  over  the  other 
psrtj  to  keep  the  peace  toward"  him. 

Lush,  J.~-I  am  entire!  j  of  the  same  opinion. 
Judgment  for  reapondrntt 

Solicitor  for  the  appellant,  Q.  Frederick  Cooke. 
for  Chandler,  Shrewabnry. 


COURT   OF   APPEAL. 


Sahtrioy,  Deo.  11.1875. 

(Before  3uaa  and  Millish,  Ij.JJ.,  Bigsallat, 

JA.,  and  Blacksubh,  J.) 

COBT  AND  OTUESS  V.  BbJSTOIT. 
IKKOK  FBOV  THE   COURT   OF   COKXOH    FLEAS. 

Poor  raU~Mooringa  in  the  Thamei— Derrick,  rate- 
ability  of— Thames  Conaervancy  Act  (20  *  21  Vict. 
c  147). 
An  exdutiet  oecv^ation  it  thefovjidafion  ofraiing, 
andwhere  the  mmer  oftherealiy  grante  permitaion 
la  ereei  a  tiAitantial  erection  on  the  land,  though 
he  rtlaint  powtr  of  terminaiing  mtch  permitsion 
at  any  lime,  the  grantee  thereby  acquireg  an 
eaeUuive  occupation  tn  the  loil. 
The  Coneervatort  of  the  Thamei  being  oioners  of  the 
toil  and  bed  of  the  river,  and  having  ttatutory 
powers  to  give  and  revoke  licence)  to  lay  down 
mooringt,  granted  th«  plaintiffs  permission  to  lay 
daiBW  mooring*  for  two  coal  derricks,  subject  to 
Ihe  conditions  (inter  alia)  that  "  if  at  any  lime  it 
should  be  found  by  the  conservators  inexpedient  to 
permit  the  mooring  to  remain,"  tJie  eonservators 
might  under  their  ttatutory  powers  cause  them  to 
b«  removed. 
The  moorings  consisted  of  four  anchors  and  two 
stones.  Two  of  the  anchors  were  made  with  one 
fluke  each,  and  were  such  as  are  generally  used 
for  permanent  mooringe.  In  layittg  them  down,  ' 
o  hole  irtu  dredged  out  large  enough  to  contain 
Ihe  whole  of  the  anchor,  at  a  depth  of  seven  feet 
below  the  bed  of  the  river,  the  atones  were  placed 
in  similar  holes,  the  derricks  loero  attached  by 
e&atn  cablet,  to  both  anchors  and  stones,  and  the 
hole*  mere  then  fUled  f(»  to  the  level  of  the  river 
bed  with  ballast.  The  moorings  thus  formed  were 
at  firm  at  moorings  eould  be,  and  the  derriekt 
coiid  only  he  moved  bg  catting  off  the  cables,  and 
leomna  the  anckon  and  stones  behind. 
Vnder  vie  itatyitory  powers  abovo-mentionei  ihe 
mNMi  iiufui  ■  eowM,  at  any  time,  by,  giving  ona 
«Mali'«  iMrfiee  m  writing,  rtquire  «ima  mooring 
Aamftohtnmottd. 


Beld  (reversing  the  deeiiion  of  the  Common  Pleas), 
that  the  derricks  were  liable  to  be  rated  in  reepect 
of  such  moorings. 
This  was  an  action  bron^ht  (in  pursuance  oF9  (ieo.'4, 
c.  43)  asainst  thedeEendant,  as  clerk  to  Cheohurch- 
wardens,  oreraeers,  and  directors  of  the  parish  of 
Greenwich,  to  recoTer  damasea  fur  the  nnlawful 
seizure  and  conversion  by  suoh  oh  arch  wardens,  &c. 
of  a  ship  knovrn  bv  the  name  of  the  Atlae,  and  also 
for  money  had  and  received  by  them  to  the  plain- 
tills'  Dse.  The  caose  came  on  to  be  tried  before 
Brett,  J.,  at  the  sittings  in  Middlesex,  after  Hiiarj 
Term  1874,  when  a  verdiot  was  found  tor  the 
plaintiffs  for  1451.,  subject  to  the  opinion  of  Ihe 
court,  upon  a  special  case,  upon  the  question 
whether  the  plaintiffs  were  oocopiers  of  land  in  the 
parish  of  Greenwich,  and  liable  as  suoh  to  be  rated, 
or  assessed  to  the  relief  of  the  poor. 

Tbe  case  came  on  to  be  argued  before  the  Conrt 
of  Common  Pleas  on  tha  26th  April  1875,  before 
Lord  Coleridge,  C.J.,  Brett,  J.,  and  Denman,  J., 
when  judgment  was  given  for  the  plaintiffs, 
as  reported  ante  Vol.  9.  p.  500 ;  32  L.  T.  Rep.  N.  S. 
797  i  L.  Hep.  10  C.  P.  504 ;  44  L.  J.  288,  C.  P. 

Thefactsofthecasearefultf  set  00  tin  the  report 
in  the  court  below;  the  following  were  the  para- 
graphs to  which  the  court  draw  particular  attention. 
1,2,3,4.  The  plaintiffs  are  coal  merchants, 
end  by  the  assessment  do  It  made  for  the  Parish  of 
Greenwich  were  rated  in  tne  Bom  of  1391.  as  tbe 
occupiers  of  certain  lands  in  the  parifh,  which 
lands  consisted  of  two  moorings  in  toe  bed  ttt  the 
Biver  Thames,  to  which  were  moored  two  ooal 
derricks  of  the  plaintiffs. 

5.  The  said  coal  derricks  are  large  floating 
hulks,  fitted  up  no  as  ki  unloadcoal  from  colliers, 
and  reload  tbe  same  into  vessels  brought  along- 

9.  The  derrick  Atlas  (No.  1]  is  moored  by  two 
single  fluke  anchors  on  tbe  side  nearest  tbe  shore, 
by  two  stones  on  the  channel  side,  and  by  two 
stream  anchors,  one  at  the  head  and  the  other  at 
the  stem. 

10.  Prior  to  Atlas  (No.  1)  taking  up  her  position 
tbe  resolution  next  following  vras  passed  by  tbe 
conservators  of  the  Biver  Thames,  in  whom,  by 
virtue  of  the  Thames  Conservancj'  Acts,  the  soil 
and  bed  o>  the  Kiver  Thames  is  vested,  and  the 

B   and    conditions    therein    oontained    were 
assented  to  and  agreed  to  by  the  plaintifi': 

BasolTed,  "  Th>t  parnuBBion  be  ^tbd  to  Messn.  Cor; 
and  Son  to  \mj  down  mooriUBB  [at  whiiih  the;  maj  pUoa 
deriiok  bulk}  ImmediaMlj  oppoiite  the  ilaiae  nait  eut- 
•racdi  of  AngeTBtaia'a  Wharf,  East  QreeDwioh,  and  SlOft. 
tiom  the  tiYST  wall  at  ths  uid  iloioa  as  per  plan,  the 
■rork  to  be  done  to  th*  Sktisfaation  of  the  ooDMrvatota 
of  tha  Biver  Thaaea,  and  nnder  inapeotiDn  of  Um  barbonr 
matter,  and  to  remun  ander  tha  following  oanditioiiB 
bainiF  aaread  to  aod  obacrrcd  bj  Hasan.  Corj,  via.,  that 
lodation  be  aaaeaaad  ud  the  rent  paid  tharaon, 


„ a  ooal  trade,  that  tba 

I  from  the  balk  be  in  all  oaae*  towed  br  a 
to  or  from  tbs  onstom  boaaa.  London  ;  that 


towed  awaj  to  snoh 


i^aU 


of  the  rivBT  as  the  hsrbmtr 


of  the  harboar  maatar,  and  with  the  fall  nndaataodiny 
on  tha  part  of  Meaar*.  Coij  that  U  at  aaj  tlma  bSMaftar 
it  ahall  b«  found  by  the  eoanrraton  laaipedieat  la 
permit  tha  mooiingi  of  tha  dertioks  hoik  to  iMwIa  la 
that  or  any  othar  part  of  tb*  river,  tbe  oonaaivator* 
wUltiuidai  the  powtn  Tested  la  tbea  by  the  SlstaaotioB 
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of  the  Thamea  CoxumrfuiQy  Act  oanae  the  Mune  to  be 
remoTod." 

11.  Instead  of  themselves  laying  down  the 
moorings  contemplated  by  the  said  resolution,  the 
plaintins  caused  aud  procured  the  necessary  work 
to  be  done  by  the  workmen  of  the  said  conserva- 
tors, and  paid  the  sa^d  conservators  the  whole  of 
the  costs  and  charges  of  the  materials  and  labours 
expended  in  and  about  the  same. 

12.  The  moorings  as  actually  laid  down  tor  Aihia 
(No.  1)  consist  of  four  anchors  and  two  stones.  Of 
the  anchors,  two  are  small  and  of  little  importance, 
and  it  is  not  contended  on  the  part  of  tne  defen- 
dants that  any  liability  to  be  rated  in  respect  of 
the  soil  occupied  by  them  attaches  to  the  plaintiffs. 
But  the  other  two  anchors  are  made  with  only  one 
fluke  each,  and  are  such  as  are  never  used  as 
anchors  on  board  ship*  but  are  only  used  for 
permanent  moorings.  Anchors  with  one  fluke 
could  not  be  trusted  to  take  the  ground  when 
dropped  in  the  ordinary  way.  In  laymg  down  each 
of  these  anchors  a  hole  was  dredged  out  large 
enough  to  contain  the  whole  of  the  anchor  and  to 
a  depth  between  7ft.  and  8ft.  below  the  bed  of  the 
river,  with  ballast  which  lied  all  round  and  over 
the  anchor,  through  which  the  chain  cable  is  led 
up  to  the  derrick. 

13.  The  two  stones  used  are  each  of  them  about 
7ft.  long  by  5ft.  wide  and  3ft.  thick.  In  order  to 
put  each  of  these  in  their  places,  a  hole  was 
dredged  large  enough  to  contain  the  stone,  and 
about  7ft.  deep.  The  stone  was  then  let  down 
into  the  hole,  then  filled  up  to  the  level  of  the  bed 
of  the  river  with  ballast.  There  is  about  4ft. 
thickness  of  ballast  on  each  stone,  and  about  seventy 
tons  of  ballast  are  used ;  in  each  hole  a  chain  cable  is 
led  up  through  the  ballast  to  the  derrick.  The 
moormgs  furmed  by  these  two  anchors  and  stones, 
are  as  firm  moorings  as  it  is  possible  to  place  in 
the  river.  It  is  quite  impossible  that  the  derrick 
using  them  can  weiffh  them  in  the  ordinary  way 
in  which  ships  weigh  anchor;  if  the  derrick  had  to 
be  moved  it  could  onlv  be  by  casting  off  the  cables 
and  leaving  these  anchors  and  stones  behind. 

17.  The  rent  paid  by  the  plaintiffs  is  6002.  per 
annum  for  the  moorings  of  Atlas  (No.  1),  and  6502. 
for  those  of  the  other  derrick  Atlas  (No.  2). 

The  following  sections  of  the  Thames  Conser- 
vancy Act  1857  (20  &  21  Vict.  c.  147)  was  made  part 
ot  the  case ;  were  referred  to  in  the  argument,  and 
were  material  to  the  case.  By  sect.  58  the  con- 
sideration for  any  license  or  permission  which  may 
be  granted  by  the  conservators  .  .  .  for  the 
erection  of  any  wharf  or  quay  ...  or  for  laying 
down  any  mooring  chains  .  .  .  shall  be  such  as  in 
the  judgment  of  some  competent  person  shall  be 
deemed  to  be  the  value  thereof  to  the  person 
obtaining  such  licence  Sects.  80  and  82  gave  the 
harbour  manter  power  to  regulate  the  movements 
of  vessels,  and  to  remove  any  vessel ;  by  sect.  90 
the  conservators  might  purchase  private  mooring 
chains ;  by  sect.  91  *'  No  mooring  chains  shall  be 
put  down  or  placed  in  any  part  of  the  river  without 
the  permission  of  the  conservators  previously 
obtained,  alhd  every  such  mooring  chain  which 
bhali  be  put  down  or  placed,  shall  be  so  continued 
ouly  during  the  pleasure  of  the  conservators ;  and, 
the  conservators  may,  at  any  time  by  giving  one 
week's  notice  in  writing,  require  such  mooring 
chains  to  be  removed;  and  in  case  default  shall 
be  made  in  such  removal,  beyond  the  time  to  be 
mentioned  in  such  notice,  such  mooring  chain 


shall  be  treated  by  the  conservators  as  a  nuisance 
and  removed  accordingly."  By  sect.  105  worict 
are  to  be  approved  of  by  the  Admiralty.  The 
estate  of  the  Crown  in  the  soil  and  bed  of  the  river, 
within  the  flux  and  reflux  of  the  tide,  was  agreed 
to  be  conveyed  to  the  couservators  by  articfee  of 
agreement,  set  forth  in  the  preamble  to  the  Aot. 

Barrow,  for  the  defendants,  the  appellants. — 
First,  as  to  the  rateability  of  the  things  tnemselvee. 
The  whole  current  of  aecisions  is  to  the  effect, 
that  the  owners  of  such  apparatus  as  gas  pipes, 
telegraph  posts,  water  pipes  and  such  like,  take 
possession  of  and  occupy  the  soil  and  are  rateable. 
Where  a  grantor  erects  works  on  the  land,  and 
grants  the  use  of  them,  there  may  or  may  not  be 
a  rateable  occupation  in  the  grantee,  but  where 
there  is  a  grant  under  which  the  grantee  puts  his 
materials  into  the  soil,  by  this  he  takes  pouBsession 
and  becomes  rateable.  In  very  early  times  the 
question  has  been  whether  there  has  been  an  ease- 
ment. B.  V.  Mayor,  Alderman,  and  Citizens  of 
Bath  (14  East.  609);  B.  y.  BrighUm  Qae  and 
Coke  Comfo/Ay  (5  B.  h  C.  466)  per  Bailey,  J. 
Lord  Coleridge  in  the  court  below  says  "the 
conservators  could  not,  and  do  not  by  that  resolu- 
tion profess  to  grant  to  the  plaintiffs  the  exclusive 
occupation  of  so  much  of  the  bed  of  the  river  as  is 
occupied  by  these  moorings ;  and  the  words  of  the 
resolution  are  abundantly  satisfied  by  holding  it 
to  be  a  mere  licence  to  place  and  use  the  moorings 
during  the  pleasure  of  the  conservators " ;  bat 
here  the  plaintiffs  have  made  these  substantial 
moorings,  and  if  what  they  have  done  amounts  to 
an  occupation  of  the  soil,  no  matter  how  they  got 
it,  it  is  a  rateable  occupation.  In  all  these  oases 
it  is  the  rated  company  which  puts  the  materials 
into  the  soil. 

Reg.  V.  CheUea  Waiervoorks  Cotnpony,  5  B.  &  Ad. 

156; 
Electric  Telegraph  Comfpaw^  v.  Overseers  qf  Sa^erd, 

11  Ex.  181;  24  L.  J.,  Miff.  Cm.  146 ; 
Wathins  v.  Overseers  of  Milton  next  Ormvesend,  L. 

Bep.  3  Q.  B.  350  ;  37  L.  J..  73,  Mff.  Cm  ;  18  L.  T. 

Bep.  N.  S.  601,  per  Blaokbnm,  J. ; 
Pimlieo,  Peckham^  wnd  Oreenwich  Street  Tramwfi^s 

V.  Oreenwieh  Union  Assessment  Committee,  L.  Bep. 

9  Q.  B.  9;  43  L.  J.,  Mag.  Cas.  29 ;  29  L.  T.  Bep. 

N.  8.605. 

[Blackbubn,  J.  refers  to  Smith  v.  Parish  of  8t, 
Michael  Cambridge  (3  E.  &.  E.  383)  and  Boade 
V.  Overseers  of  Trumpvngton  (L.  Bep.  Q.  B.  56 ;  40 
L.  J.,  Mag.  Cas.  35 ;  23  L.  T.  Bep.  N.  S.  821). 
Mklush,  L.J. — It  becomes  a  question  whether  the 
grantoi  has  given  an  easement  or  possession.]  The 
grantee  gets  a  right  to  go  and  put  materials  there, 
which  the  man  who  gave  the  right  could  not  go 
and  take  away,  except  under  certain  terms.  [James, 
L.J. — If  the  conservators  had  cone  and  removed 
these  moorings  without  a  week  s  notice,  would  an 
action  of  trespass  lie  ?]  Yes  it  would.  The  court 
below  said,  that  by  the  terms  of  the  Thames  Con- 
servancy Act,  the  conservators  had  no  right  to 
make  u  ^rant  which  would  eive  up  the  oocupation 
of  the  soil.  [Jambs.  L.  J. — The  obiect  of  the  Act  was 
to  utilize  the  bed  of  the  river.]  Lastly,  the  power 
of  the  oonservatore  to  remove  if  they  chose,  would 
constitute  a  t-enancy  at  will,  and  this  is  answered  by 
the  case  of  Chelsea  Waterworks  Company  v.  Bowley 
(17  Q.  B.  358) ;  Dyson  v.  CoUick  (5  B.  &  Aid.  600). 
In  the  cases  of  Grant  v.  Oxford  Local  Board  (L. 
Bep.  4  Q.  B.  9 ;  38  L.  J.,  Mag.  Cas..  39 ;  19  L.  T. 
Bep.  N.  8.  378) ;  Allan  y.  Overseers  of  Liverpool 
(L.  Bep.  9.  Q.  B.  180;  43  L.  J.  69,  Mag.  Cas. ;  SQ 
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L.  T.  Bep.  N.  S.  93);  London  and  NoHh-Weetem 
BaUway  Company  ▼.  Buckmaster  (L.  Bep.  10  Q.  B. 
70;  44  L.  J.,  Mag.  Gas.  29 ;  31  L.  T.  Bep.  N.  S. 
835)»  the  persons  appealing  were  held  not  to  be 
rateable,  as  they  only  had  an  easement  in  the 
matter,  bat  in  none  of  those  cases  had  thejr  erected 
the  bnfldinff  themselves. 

PattheUftor  the  plaintiffs,  the  respondents. — The 
stones  laid  in  the  middle  of  the  river  are  princi- 
paUy  for  anohonuro,  and  the  defendants  are  seeking 
to  rate  anchors.  The  soil  is  that  of  a  navigable  river 
which  primd facie  is  in  the  Crown.  [James,  L.J. — 
The  phrase  that  the  Crown  is  in  possession  as 
trostee  for  the  public  is  entirely  inaccurate.]    The 
ooonpation  has  not  passed  out  of  the  conservators. 
[Mbli.tsh,  L.J. — Is  it  not  a  general  proposition 
that  where  the  owner  of  the  soil  permits  another 
to  make  a  substantial  erection  on  it,  although  the 
freeholder  can  at  any  time  revoke  his  license,  yet 
nntil  he  does  so,  the  occupation  with  regard  to  the 
erection  is  in  the  person  who  made  it  PJ    The  con* 
Btruction  of  a  similar  licence  was  considered  in 
Cory  ▼.  Churehwa/rdena  of  Qreenwich  (L.  Bep.  7 
G.  P.  499 ;  91  L.  J.  39,  Mag.  Gas. ;  27  L.  T.  Bep. 
N.  S.  150).    Sects.  80,  82  of  the  Act  show  the 
power  of  the  harbour  master  to  control  the  navi- 
gation and  to  remove  vessels ;  sect.  91  the  power 
of  the  conservators  to  remove  these  moorings  at 
their  pleasure.     The  cases  of  gas  pipes,  water 
pipes,  and  telegraph  posts  are  cases  where  the 
materials  have  been  laid  down  under  the  powers  of 
an  Act  of  Parliament.    [Blackbubk,  J. — Not  so 
in  the  case  of  Beg,  v.  Chelesa  Waterworks  Com" 
pony.]    It  has  been  endeavoured  to  rate  floating 
docks,  Be^.  v.  Morrison  (1 E.  &  B.  150).   To  render 
the  plaintiffs  rateable  here  there  must  be  a  parting 
by  tne  conservators,  with  the  exclusive  possession 
of  the  soil  to  them,  AUa/n  v.  Overseers  of  Liverpool 
{uhi  tup.);  London  and  NorthrWestem  BaiCway 
Company   v.    Overseers    of  Liverpool  (uhi  sup.). 
By    sect.  105  of  the  Act  the  conservators    are 
in   the   position   of   the    Crown,  and  it  is  the 
intention   of  the   statute    that    the    possession 
should  not  pass  out  of  the  conservators ;  they  had 
the  power  to  go  down  and  remove  the  ballast. 
There  is  no  occupation  in  the  plaintiffs  because  the 
owner  of  the  soil  did  not  intend  to  part  with  the 
possession.    Upon  this  document  the  conservators 
did  not  intend  nor  did  they  part  with  the  posses- 
sion of  the  soil. 

James,  L.  J. — I  am  unable  in  this  case  to  agree 
with  the  oondusion  at  which  the  Court  of  Common 
Pleas  has  arrived.  There  is  no  doubt  as  to  the 
law  in  these  questions,  and  the  authorities  show 
that  where  part  of  the  soil  is  permanently  occupied, 
as  in  the  case  of  water  pipes,  gas  pipes,  sewers,  and 
tdegraph  posts,  there  the  persons  owning  the  pro- 
perty have  the  occupation  in  the  soil  for  those 
purposes  and  are  rateable  as  such  ;  if  on  the  other 
nand  the  property  is  not  occupied  by  them,  but  is 
occupied  by  some  other  person,  who  has  only  got 
the  right  to  use  the  property,  as  in  the  case  of  a 
lodger  or  customer,  there  the  property  is  not  rate- 
iJ>le  in  the  hands  of  the  occupier.  The  question, 
therefore,  turns  upon  the  facts  stated  in  the  case, 
and  depends  upon  what  the  right  is,  which  the  con- 
servators under  and  by  virtue  of  the  Thames  Con- 
servancy Act,  have  g^ven  to  the  plaintiffs.  Under 
this  Act  the  conservators  are  owners  of  the  soil 
and  bed  of  the  Biver  Thames,  it  is,  indeed,  the 
property  of  Her  Majesty  snbject  to  the  rights  con- 
lemd  on  the  conservators  by  this  Act,  and  they 


have  the  power  of  raising  funds  for  the  benefit  of 
Her  Majesty;  they  also  have  power  to  interfere 
with  the  position  of  vessels  in  order  to  regulate 
the  navigation  of  the  river.    As  owners  of  the 
soil,  by  reason  of  their  eetate,  they  have  power  to 
grant  a  number  of  things,  such  as  wharfs  and 
floating  piers  to  be  built  on  the  river,  and  power 
to  permit  anyone  to  lay  down  mooring  chains 
in    the  bed   of  the   river.    Having  that  power, 
they   have    granted    to   Messrs.   Cory    permis- 
sion to  lay  down  mooring    chains,    and   make 
a  permanent  erection  on  the  bed  of  the   river, 
ana,  in  order  to  do  this,  to  dredge  out  a  hole,  in 
which  a  large  stone  is  placed  to  which  mooring 
chains  are  affixed,  and  then  the  remainder  of  the 
hole  being  filled  up  with  ballast,  an  imposing 
structure  is  made  composed  of  cable,  stone,  bal- 
last, &o. — a  licence  to  Messrs.  Cory  which  would 
amount  in  substance  to  a  licence  to  build  a  house. 
Having  given  such  a  licence,  the  plaintiffs  have 
the  erection  completed  at  their  own  expense,  and 
forthwith  enter  into  such  an  occupation  of  the 
land  as  anyone  would  to  whom  the  freeholder  had 
given  permission  to  erect  some  building,  such  as  a 
wall,  on  the  soil;  a  right,  whether  it  was  a  licence 
to  have  permanent  possession  of  the  soil  or  not, 
that  terminates  the  case.     Such  is  the  settled  law 
with  regard  to  the  owners  of  gas  pipes,  water 
pipes,  &o.,  but  we  are  told  to  put  a  different  con- 
struction on  this  occupation,  because  by  one  week's 
notice  the  conservators  have  power  to  terminate 
it,  by  requiring  the  mooring  chains  to  be  removed ; 
and  in  case  default  should  be  made  in  such  removal 
beyond  the  time  to  be  mentioned  in  the  notice, 
such  mooring  chain  is  to  be  treated  by  the  con- 
servators as  a  nuisance,  and  removed  accordingly  ; 
but  that,  to  m^  mind,  strengthens  the  defendant's 
case,  because  it  shows  that  for  one  week  the  plain- 
tiffs have  complete  possession,  and  if  during  that 
week  the  conservators  did  anything  wrong,  such  as 
moving  the   chains,  they  would  be    trespassers 
and  could  be  treated  as  such.    I  am,  therefore,  of 
opinion  that  the  defendants  are  rateable  and  that 
the  decision  of  the  Court  of  Common  Pleas  should 
be  reversed. 

Mellish,  L.J. — I  am  of  the  same  opinion.  The 
first  question  is  whether  these  mooring  places 
have  become  part  of  the  realty.  The  ordinary 
anchor  does  not  become  part  of  the  realty,  because 
being  thrown  overboard  and  hauled  up  at  pleasure 
it  is  part  of  the  ship ;  although  while  overboard 
it  moors  the  vessel,  yet  it  is  not  put  down  in  the 
way  in  which  these  stones  are  put  down.  The 
Court  of  Common  Pleas  have  thought  this  was  a 
temporary  mooring  for  keeping  the  vessel  in  her 
position,  such  as  an  anchor  would  be ;  but  having 
regard  to  the  description  of  the  mooring,  the  holes, 
the  stones  and  the  ballast,  it  is  impossible  to  come 
to  the  same  conclusion.  This  brings  us  to  the 
second  question — Whether  the  conservators  or 
Messrs.  Cory  are  in  the  occupation  ?  It  appears 
to  me  that  the  anchors,  the  stones,  the  ballast,  and 
the  chains  remain  the  property  of  Messrs.  Cory, 
and  the  conservators  have  the  power  to  order 
their  removal.  There  is  a  olain  distinction  be- 
tween this  and  the  cases  referred  to  on  behalf  of 
the  plaintiffs.  Nice  distinctions  often  arise  as  to 
whether  the  person  obtaining  possession  does  so, 
as  lodger  or  tenant,  in  both  cases  both  parties 
would  nave  the  occupation,  and  it  is  necessary  to  see 
what  degree  of  control  is  exercised  over  the  pro- 
perty by  the  landlord.    The  conservators  do  not 
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claim  any  property  in  these  anchors,  and  the  case 
beoomes  undistinguishable  from  the  cases  of  occu- 
pation by  means  of  gas  pipes,  water  pipes,  tele- 
graph posts,  &o.,  and  other  cases,  where  one 
person  who  is  owner  of  Jthe  soil  gives  permission 
to  another  to  make  erections  on  the  soil,  giving 
him,  in  fac^,  an  exclusive  benefit  in  that  part  which 
is  taken  up  by  the  erections,  and  there  the  person 
to  whom  permission  is  granted  is  occupier.  In 
the  case  of  telegraph  posts,  as  long  as  the  posts 
remain,  the  telegraph  company  have  an  exclusive 
occupation  in  them,  and  it  would  be  the  same  in 
the  case  of  tramroads ;  and  therefore  I  am  of 
opinion  that  Messrs.  Cory  were  in  occupation  of 
the  land  and  consequently  liable  to  be  rated. 

Baggallat,  J.A. — I  am  of  the  same  opinion. 
There  is  no  question  as  to  the  principle  in  these 
cases,  and  the  principle  which  has  been  decided  by 
a  long  series  of  cases,  of  which  one  of  the  oldest  is 
the  case  oi  Beg,  v.  Mayor,  Aldernian,  and  Citizens 
of  Bath,  referred  to  in  the  argument  is,  that  an 
exclusive  occupation  is  the  foundation  of  rating. 
From  the  facts  of  this  case,  which  I  need  not  go 
through  again,  it  appears  to  me  that  the  exclusive 
occupation  of  these  moorings  was  in  Messrs.  Cory. 
Of  ail  the  cases  cited  that  of  the  telegraph  posts 
seems  the  most  in  point,  and  though,  sitting  here 
as  a  court  of  appeal  we  are  not  bound  by  that 
decision  and  it  is  open  to  us  to  consider  it,  we  do 
not  think  it  necessary  to  do  so. 

Blackbubn,  J. — I  am  of  the  same  opinion. 
Considering  the  manner  in  which  these  mooring 
places  were  fixed,  I  differ  from  the  Court  of  Com- 
mon Pleas  in  the  conclusion  at  which  they  have 
arrived,  as  to  who  was  the  occupier  of  the  land  in 
them.  The  Common  Pleas  thought  under  the  cir- 
cumstances of  this  case  that  Messrs.  Cory  were 
not  occupiers :  upon  that  I  differ.  I  will  not  go 
into  the  distinctions  between  what  constitutes 
an  occupabion  and  what  does  not,  more  than  by 
referring  to  the  two  cases  of  Smith  v.  Overseers  of 
St.  Michael  Cambridge  and  Roades  v.  Overseers  of 
Trummngton  to  which  I  referred  in  the  argument, 
and  those  distinctions  are  sufficiently  explained. 
In  the  first  case,  that  of  Smith's,  which  was 
the  post  office  case,  the  appellant  rented  a  house 
at  Cambridge  and  let  off  five  rooms  to  the  post 
office ;  in  the  judgment  of  Sir  Hugh  Hill  which  he 
and  I  |)repared  together,  it  was  held,  that  although 
the  agreement  to  let  these  rooms  amounted  to  a 
demise,  yet  that  the  real  facts  must  be  inquired 
into,  and  that  although  Smith  let  off  these  rooms 
at  a  rent,  yet  that  from  the  facts  it  was  apparent 
that  he  retained  the  possession  of  the  rooms,  and 
therefore  was  rateable  as  the  occupier  of  the  whole 
property.  The  other  case,  which  was  a  coprolite 
case,  was  exactly  the  converse,  for  there,  although 
in  the  agreement  to  dig  for  the  coprolit«s  no 
express  words  giving  a  right  to  the  exclusive 
occupation  of  the  land,  were  u^ed,  yet,  in  fact,  the 
person  obtaining  the  right  to  dig,  had  the  right  of 
the  exclusive  occupation  of  the  land,  and  was. 
therefore,  liable  to  be  rated  in  respect  of  such  occu- 
pation. Lord  Coleridge  in  his  judgment  in  the  court 
below  thought  that  the  conservators  could  not  1m 
parting  with  the  possession  of  this  part  of 
the  soil  of  the  river,  because  it  would  be  in 
violation  of  their  duty  to  do  so.  Brett,  J. 
thought  that  the  duty  imposed  by  the  Act  of 
Parliament  on  the  conservators,  was  to  retain 
in  their  hands  absolute  power  and  control 
over  every  part  of  the  river.    I  cannot  find  this  in 


the  Act  or  in  the  case ;  the  terms  of  the  licence 
amount  to  a  permission  to  Messrs.  Cory  to  lay 
down  moorings  to  the  satisfaction  of  the  oonserva* 
tors,  and  under  the  inspection  of  the  harbour 
master,  on  which  they  are  to  pay  rent,  and  with 
the  full  understanding  on  the  part  of  Messrs.  Gory, 
that  if  at  any  time  thereafter  it  should  be  found  by 
the  conservators  inexpedient  to  permit  the  moor- 
ings of  the  derrick  hulks  to  remain  in  that  or  any 
other  part  of  the  river,  the  conservators  would, 
under  the  powers  vested  in  them  by  the  9l8t  section 
of  the  Thames  Conservancy  Act,  cause  the  same  to 
be  removed.  By  the  terms  of  the  91st  section  of 
the  Thames  Conservancy  Act  *'the  conservators 
may,  at  any  time,  by  givmg  one  week's  notice  in 
writing  require  the  mooring  chains  to  be  removed,*' 
but  until  this  notice  has  been  given  and  has  expired 
the  moorings  remain  in  the  possession  of  Messrs. 
Cory,  and  without  a  week's  notice  the  conservators 
would,  if  they  interfered  with  Messrs.  Cory's 
possession,  lay  themselves  upon  to  an  action  of 
trespass.  The  Court  of  Common  Pleas  have 
assumed  what  the  Act  does  not  bear  out,  viz.,  that 
the  conservators  had  no  authority  to  part  with  the 
exclusive  occupation  of  the  bed  of  the  river.  If 
the  conservators,  by  virtue  of  the  express  powers 
given  to  them,  have  given  permission  to  Messrs. 
Cory  to  put  down  moorings  and  occupy  them 
subject  to  a  week's  notice,  I  can  come  to  no  other 
conclusion  but  that  Messrs.  Cory  are  in  occupation 
of  these  moorings,  and  that  lor  that  privilege  they 
arp  liable  to  be  rated. 

Barrow  applied  for  costs. 

Pbb  Cu&um. — As  the  result  of  this  decision  is  to 
enter  the  verdict  for  the  defendant  the  costs  will 
follow  the  event. 

Solicitor  for  the  plaintiffs,  Mark  Sheppard. 

Solicitor  for  the  defendants,  W,  Briaiouj, 


Dec.  2  and  3, 1875. 

(Before  Jamks  and  Mblush,  L.J  J.,  Baggallat,  J.A., 

and  Bramwell,  B.) 

Etherinoton  v.  Wilson. 

Charity — Christ's  Hospiial — Election  of  sdiolar — 
Qualification — "  Parishioner." 

A  scheme  sanriioned  by  the  Court  of  Chancery  for 
a  charity  entitling  the  minister,  churchwardens, 
and  parishioners  of  a  parish,  to  elect  children 
for  UhrisVa  Hospital,  provided  that  no  child 
should  be  considered  eligible  to  partaJce  of  ihs 
benefits  of  the  charity  unless  he  or  she  should  have 
been  bom  in,  or  unless  his  or  her  parents  or  one 
of  them  should  be  or  should  have  been  parishioners 
or  a  parishioner  of  the  parish.  Prior  to  an 
election  to  fill  a  vacancy  finder  this  charity,  the 
father  of  a  candidate,  in  order  to  qualify  his  son, 
took  a  house  in  the  parish  for  three  months,  with 
an  option  of  continuing  his  tenancy  at  a  rent  •/ 
30«.  per  month,  paid  a  month's  rent,  paid  the 
rales  payable  in  respect  of  the  house  (before  they 
were  demanded),  and  hcul  his  name  inserted  in 
the  rate  book,  but  he  did  not  reside  in  the  parish, 
nor  did  he  pui  any  furniture  in  the  house,  or 
sleep  there  tiU  after  his  son  had  been  elected : 

Held  (reversing  the  decision  of  Malins,  V.C.),  th€U 
ikefalher  was  a  "  parishumer  "  within  the  mean- 
ing  of  the  schems,  and  that  the  fact  of  his 
acquiring  the  qualification  of  a  parishioner  with 
a  view  to  the  ejection  did  not  invalidate  his  son's 
election* 


MAGISTRATES'  CASES. 


41 


Ct.  of  Ap?.] 


Etherington  v.  Wilson. 


[Ct.  of  App. 


Tills  was  an  appeal  from  a  decision  of  Malins,  Y.C. 

The  hearing  in  the  court  below  is  reported 
ante,  vol.  ix.,  p.  621 ;  32  L.  T.  Rep.  N.  S.  789  j 
L.  Rep.  20  Eq.  606,  where  the  facts  of  the  case  are 
fullv  reported. 

The  Vioe-Cbancellor  held  that  the  defendant, 
Henry  Arthur  Wilson,  was  not  duly  elected  a 
scholar  of  Christ's  Hospital,  on  the  foundation  of 
West's  Charity,  on  the  ground  that  his  father 
was  not  a  bond  fide  parishioner  of  the  parish  of 
Twickenham. 

From  this  decision  the  yioar  and  churchwardens 
of  Twickenham  appealed. 

/.  Pearson,  Q.C.  and  W.  PhiUimore^  for  the 
appellants. — The  election  was  good,  there  being 
nothing  in  the  scheme  to  render  ineligible  the 
child  of  a  man  who  has  acquired  the  qualification 
of  a  parishioner  in  order  to  make  his  child 
eligible.  The  legal  meaning  of  the  word 
"parishioner"  is  well  settled.  In  the  Attorney' 
General  v.  Parker  (3  Alk.  576),  it  was  thus  de- 
fined :  **  The  word  *  parishioner '  is  a  very  large 
word,  and  takes  in  not  only  inhabitants  of  a 
parish,  but  persons  who  are  occupiers  of  lands 
that  pay  the  several  rates  and  duties,  though  they 
are  not  resident."  Residence,  therefore,  is  not 
necessary  to  make  one  a  parishioner.  In  Jeffrey** 
ease  (5  Rep.  ^  b,)  it  was  held  that  the  occupier  of 
lands,  though  living  out  of  the  parish,  is,  in  the 
judgment  of  law,  a  parishioner,  and  may  come  to 
the  assemblies  of  parishioners.  By  58  G^o.  3,  c.  69, 
and  59  Geo.  3,  c.  85,  it  is  provided  that  all  inhabi- 
tants rated  to  the  relief  of  the  poor,  whether  resi- 
dent inbabitants  of  the  parish  or  not,  are  entitled  to 
attend  parish  vestries  and  vote  at  them :  (Prideauz's 
Churchwardens*  Guide,  p.  110.)  There  is  no  doubt 
that  the  defendan  t*s  father  is  a  parishioner  within  the 
meaning  of  that  word  in  the  earlier  clauses  of  the 
scheme.  He  would  clearly  be  entitled  to  vote  at 
an  election  to  fill  a  vacancy  in  the  charity,  and 
there  is  no  reason  why  a  different  interpretation 
should  be  given  to  the  word  "  parishioner  "  in  the 
qualification  clause  of  the  scheme.  The  defen- 
dant's father  is  clearly  a  "parishioner"  in  the 
legal  meaning  of  the  word,  and  his  son  was,  we 
submit,  eligible.  The  Vice-chancellor  ordered  us 
to  pay  the  costs  of  the  suit.  We  are  entitled  to 
have  that  order  discharged,  for  there  is  no  ground 
on  which  it  can  be  supported.  lb  is  the  invariable 
practice  in  cases  of  this  kind  to  order  the  co»tR  to 
ne  paid  out  of  tho  funds  of  the  charity.  They 
also  referrd  to 

PhiUimore'B  Eooleaiastioal  Law,  p.  1887. 

Simmons,  for  the  defendant,  Henry  Arthur 
Wilson. 

Freeling,  for  the  governors  ef  Christ's  Hospital. 

Olasee,  Q.C.  and  Raioline,  for  the  plaintiff. — To 
be  a  parishioner  one  need  net,  it  is  true,  be  a  resi- 
dent in  tho  parish,  but  a  casual  sojourner  cannot 
be  a  parishioner  (Steer's  Parish  Law.  3rd  edit.  p. 
21).  And  it  is  evident  this  scheme  was  intended 
for  the  benefit  of  the  bond  fide  residents  in  the 
parish,  and  not  for  any  one  who  merely  sought  to 
qualify  his  son  for  election  by  taking  a  house  at  a 
trifing  i-ent  and  becoming  a  non-resident  occupier. 

Without  calling  for  a  reply, 

Jamks,  L  J.,  said. — I  am  unable  at  all  to  concur 
in  the  judgment  and  decision  of  the  Vice- Chan- 
cellor in  this  case.  Thete  is  a  certain  charity 
regnlated  by  a  scheme  of  this  court,  and  according 
to  that  scheme  the  parish  of  Twickenham,  that  is 
to  mjfihe  minister,  churchwardens,  and  parish- 
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ioners  for  the  parish  in  vestry  assembled,  have  a 
right  to  present  for  admission  to  Christ's  Hospital 
a  child  of  a  certain  lineage,  being  the  child  of  a 
father  or  mother  who  is  or  has  been  a  parishioner 
of  the  parish  of  Twickenham,  the  qualification  of 
course  being  intended  for  the  benefit  of  the  parish  of 
Twickenham.  There  was  a  child,  the  defendant  Wil- 
son, who  was  of  the  prescribed  lineage,  and  whose 
father  was  minded  to  complete  the  (qualification  for 
his  child  by  making  himself  a  parishioner  of  the 
parish  of  Twickenham,  as  he  knew  that  the  turn 
of  that  mrish  was  very  soon  coming  to  present  a 
child.  He,  being  minded  to  acquire  this  quali- 
fication, proceeds  to  find  out  a  vacant  house  in 
Twickenham,  where  there  happened  to  be  a  vacant 
house.  He  goes  to  the  landlord  of  that  house,  and 
bargains  with  him  to  take  the  house  for  three 
months,  and  thenceforward  from  month  to  month. 
It  is  not  pretended  that  the  landlord  of  the  house 
had  any  object  whatever  but  to  find  a  tenant  for 
the  house  and  get  rent  for  it.  The  father  of 
the  Ciiild  enters  into  a  valid  binding  contract 
to  take  the  house  and  to  pay  the  rent,  and 
having  done  that,  he,  by  way  ot  further  securing 
his  qualification,  causes  his  name  to  be  entered 
on  toe  rate  book  of  the  parish,  and  pays  a 
portion  of  the  rate  which  was  then  current. 
That  being  so,  he  was,  as  it  appears  to  me, 
in  point  of  law  a  parishioner,  ana  in  point  of 
law  he  had  acquired  the  qualification  which  was 
prescribed  by  the  scheme.  The  child  thereupon 
does  obtain  from  the  minister,  churchwardens,  and 
parishioners,  in  vestry  assembled,  the  majority  of 
the  votes  of  the  electors,  and  was  thereupon  by  the 
vicar  and  churchwardens  presented  or  nominated 
to  the  proper  authorities  of  Christ's  Hospital,  upon 
which  this  bill  was  filed.  Now,  the  Vice- Chan- 
cellor was  of  opinion  that  that  election  was  to  bo 
set  aside,  and  that  the  child  was  to  be  deprived  of 
the  benefit  which  he  had  received  from  the  electors 
of  the  parish  of  Twickenham,  and  he  declared  that 
another  boy  who  had  not  obtained  the  majority 
ought  to  have  been  declared  duly  elected,  and  was 
entitled  to  the  benefit  of  the  charity.  The  Vice- 
Chancellor  does  not  appear  to  me  to  have  denied 
that  in  point  of  law,  and  for  every  other  purpose 
whatever,  either  at  common  law  or  under  any  Act  of 
Parliament,  the  father  of  the  child  was  a  parish- 
ioner of  the  parish  of  Twickenham ;  but,  admitting 
that  he  was  a  parishioner  under  an  Act  of  Parlia- 
ment or  under  the  common  law,  he  came  to  the 
conclusion  that  ho  was  not  a  parishioner  within 
the  meaning  of  this  scheme.  Now  I  am  not  aware 
that  there  is  any  different  interpretation  of  the 
word  **  parishioner  "  in  this  scheme  from  what  it 
would  have  in  any  other  legal  document,  but,  un- 
fortunatelv  for  the  Durpose,  as  it  seems  to  me.  the 
Vice-Chancellor  imported  into  the  consideration  of 
the  scheme  his  own  knowledge  of  what  were  or 
would  have  been  his  intentions  when  he  framed 
tho  scheme,  if  his  attention  had  been  called  to 
what  might  have  been  done  under  it,  which  does 
not  appear  to  me  to  be  a  legitimate  subject,  either 
for  the  Vice-Chancellor  himself  or  for  any  other 
Vice-Chancellor  of  this  court.  He  proceovled  then 
nf)on  the  ground  that  the  father  of  the  child  was 
not  a  bond  fide  householder  and  parishioner,  but 
that  his  qualification  as  a  parishioner|was  colourable. 
Now,  I  cannot  help  thinking  that  the  fallacy  of  the 
Vice-Chancellor's  judgment  arose  from  the  use  of 
those  words  " colourable "  and  ** bond  fide"  Of 
course,  if  the  father  of  the  child  never  did  become 
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the  occupier  of  the  house,  if  he  never  did  enter 
into  a  contract  to  take  and  never  did  take  the 
house,  but  only  got  somebody  to  put  his  name  over 
the  door,  or  anything  of  that  kind,  then  it  would 
have  been  colourable,  and  it  would  have  been  a 
sham  thin^,  and  in  that  case  he  would  never  have 
been  a  parishioner ;  but  if  he  was  really  a  parish- 
ioner in  point  of  law^then  the  thing' is  not  color- 
able, is  not  fictitious,  is  not  nuud  fide.  The 
meaning  of  the  words  ''colourable"  and  bond 
fide  in  the  Yioe-Chancellor's  judgment  appears  to 
me  to  be  this :  that  a  man  is  not  entitled  to  be 
considered  qualified  under  this  scheme  if  he  ex- 
pressly, avowedly,  and  exclusively  obtains  the 
qualification  for  that  pur]X)se,  and  for  that  purpose 
only,  without  any  other  intention  of  establisning 
a  permanent  connection  with  the  parish.  I  am  of 
opinion  that  no  court  of  law  or  equity  has  a  right 
to  attach  any  such  condition  or  modification  to 
the  qualification  of  the  scheme.  If  the  law 
entitles  a  man  to  be  qualified,  he  is  qualified,  and 
if  it  is  intended  to  put  any  restriction  upon  that 
qualification,  that  restriction  must  be  put  by 
special  enactment,  or  by  a  special  provision  in  the 
scheme  or  other  document.  Of  course  it  is 
familiar  to  us  all  that  men  constantly  acquire 
qualifications  for  votins  in  counties.  A  man  goes 
and  buys  a  408.  fireehold  for  the  sole  purpose,  the 
undisguised  purpose,  of  giving  himself  a  vote  in 
a  county  with  which  he  does  not  mean  to  have  and 
has  no  other  connection  whatever.  I  might  put  a 
great  number  of  other  cases  in  which  the  law  has 
prescribed  qualifications.  A  man  has  a  right 
to  give  himself  a  qjualification  if  he  can.  If  he 
does  so,  then  he  is  qualified,  and  there  is  no 
equity  to  deprive  a  man  of  that  oualification  which 
the  law  entitles  him  to  get.  I  am  of  opinion, 
therefore,  that  the  Yice-Chancellor's  declaration 
and  decision  were  wrong  in  this  case,  and  I  must 
say  I  read  with  some  surprise  the  order  upon  the 
vicar  and  churchwardens  to  pay  the  costs  of  the 
proceedings.  The  vicar  and  churchwardens  were 
made  parties  merely  in  their  representative  cha- 
racter, as  being  the  three  parishioners  who  were 
best  fitted  to  represent  tne  whole  body  of  pa- 
rishioners who  had  an  interest  in  this  scheme; 
they  seem  to  have  done  nothing  whatever  beyond 
presiding  at  this  election,  and  have  done  their 
duty  according  to  the  best  definition  they  could 
give  to  it,  and  accepted  the  child  of  a  person  who 
was  a  parishioner,  and  that  they  should  under 
those  circumstances  be  fixed  with  costs  ueems  to 
me  to  be  somewhat  singular :  I  am  bound,  there- 
fore, to  say  that  if  this  nad  been  an  appeal  merely 
for  costs  bv  these  gentlemen,  it  is  one  of  those 
cases  in  which  the  appeal  would  have  been  enter- 
tained. I  am  of  opmion  that  the  decree  of  the 
Tice-  Chancellor  must  be  discharged,  and  that  in 
lien  thereof  the  bill  of  the  plaintiff  must  be  dis- 
missed with  costs  as  against  the  next  friend. 

MuLLisH,  L.  J.  —  I  am  of  the  same  opinion. 
The  only  question  to  be  determined  is  whether 
Henry  Wilson,  the  father  of  H.  A.  Wilson,  the 
boy,  was  on  tne  day  of  the  election,  which,  I 
think,  was  the  31st  Dec.  1874,  a  parishioner  of  the 
parish  of  Twickenham.  Now  I  am  of  opinion  that 
in  interpreting  this  scheme,  we  must  interpret  just 
as  wo  should  interpret  any  other  legal  document, 
or  Act  of  Parliament,  or  deed  constituting  a 
charity,  and  so  interpreting  it,  I  see  no  reason  why 
we  should  not  put  tne  same  construction  on  the 
word  "  parishioner "  in  this  scheme  as  was  given 


by  Lord  Hardwicke  in  the  case  of  the  Attorney' 
Cfeneral  v.  Parker  (3  Atk.  576),  where  he  says: 
"  Parishioner  is  a  very  large  word,  and  takes  in 
not  only  inhabitants  of  the  parish,  but  persons  who 
are  occupiers  of  lands,  that  pay  the  several  rates 
and  duties,  although  they  are  not  resident,  nor 
contribute  to  the  ornaments  of  the  church." 
Therefore,  according  to  that  definition,  the  ques- 
tion is,  was  Henry  Wilson  on  the  31st  Dec.  last 
the  occupier  of  property,  and  did  he  pay  the 
several  rates  and  duties  in  respect  of  that  property  P 
I  agree  with  the  argument  of  Mr.  Pearson  that,  if 
there  was  any  doubt  as  to  what  was  the  proper 
interpretation  to  be  put  on  the  word  "  parishioner'* 
in  the  clause  in  question,  it  would  be  strong 
ground  for  giving  it  the  intcopretation  he  contends 
u>r  that  in  the  first  and  second  clauses  of  the 
scheme  the  word  "  parishioner  "  is  unquestionably 
used  in  that  sense.  Then  the  question  is,  was  Mr. 
Wilson  on  the  31st  Deo.  the  occupier  of  property 
in  the  parish  of  Twickenham,  which  was  liable  to 
be  ratea  P  The  evidence  is  that  he  made  an  agree- 
ment with  Stiroud,  the  agent  of  the  landlord,  to 
take  a  house  for  a  period  of  three  months,  and 
then  afterwards  from  month  to  month,  paying  a 
certain  rent.  Is  there  any  reason  to  say  that  tnat 
was  not  really  done  P  I  agree  that  even  although 
a  nominal  agreement,  or,  perhaps,  a  formal  deed 
had  been  made  makirg  such  a  lease,  yet  if  it  had 
been  proved  that  there  was  a  secret  understanding 
between  Stroud  and  Wilson  that  he  should  not 
occupy  the  premises,  and  that  he  should  not  pay 
any  rent,  or  that  if  he  went  in  he  should  go  out 
whenever  he  was  told  to  go  out,  and  that  the  whole 
thing  was  a  scheme  adopted  merely  to  make  him 
appear  to  be  an  occupier  when  he  was  not  an  occu- 

?ier,  that  he  would  not  then  have  a  qualification, 
here  are  authorities  respecting  the  qualifica- 
tion of  members  of  Parliament  where  the 
existence  of  a  secret  trust  prevents  the  person 
seeldng  the  qualification  from  being  qualified,  he 
not  being  the  real  owner;  but  I  cannot  see  the 
slightest  reason  for  supposing  that  Stroud  was 
looking  to  anything  except  to  get  his  rent,  and 
Wilson  was  trying  to  get  a  house  which  apparently 
there  might  verv  likely  have  been  great  difficulty 
in  getting,  and  Stroud  wished  to  get  rent  for  three 
or  four  months,  if  in  any  way  he  could  get  it.  He 
knew  very  little  about  Wilson,  and  might  have 
thought  Wilson  was  not  a  very  responsible  person, 
but  he  was  introduced  to  him  by  a  person  in  whom 
he  had  confidence,  and  who  told  him  the  rent 
would  be  paid.  He  believed  the  rent  would  be 
paid,  and  it  the  rent  was  paid  I  do  not  suppose  he 
cared  whether  Wilson  paid  it  out  of  his  own  money 
or  out  of  anyone  else's.  Therefore,  he  made  a  bar- 
gain, which  seems  to  be  a  bargain  fairly  and 
candidly  made.  He  gives  up  the  key,  and  Wilson 
enters  formally  into  possession,  having  the  key. 
He  put  some  furniture  in,  and  came  occasionally 
day  by  day.  Now  I  am  not  aware  of  any  authority 
for  holding  that  a  person  who  does  that,  does  not 
become  the  occupier  of  the  premises  so  as  to  be 
subject  to  be  rated.  There  may  be  cases  where 
the  landlord,  not  being  able  to  get  a  tenant,  may 
be  free  from  the  rates  oecause  his  house  continues 
to  be  unoccupied,  but  if  a  person  takes  a  lease  of  a 
house  or  the  tenancy  of  a  house,  for  the  express 
purpose  of  becoming  the  occupier,  and  takes  the 
key  and  goes  in,  I  apprehend  such  person  is  the 
occupier,  and  is  liable  to  be  rated.  The  question 
whetner  he  is  actually  rated  or  not,  is  immaterial, 
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bnt,  so  tar,  th«  fact  of  bis  being  rated  ooDfirmB  tha 
•ridence  that  he  was  the  occupier,  aod  he  had 
Mtaall^  gone  and  requited  to  be  rated,  and  hod 
been  put  on  the  rate  book.  That  is  made  evidence 
kftainst  him  that  he  was  the  occupier.  I  am  of 
opinion,  therafora,  that  he  did  fulfil  this  qoalifioa- 
tioo,  and  if  he  did  fulfil  the  qnalificaCion,  it  appears 
to  me  that  we  really  cannot  enter  into  any  further 
qnestion  about  it,  and  all  we  hare  to  do  is  to  say 
tnat  the  qoalification  which  entitled  his  son  to  be 
elected  was  fulfilled,  and  therefore,  in  m^  opinion, 
the  election  of  the  son  was  good. 

Baggaluy,  J.  a. — I  am  of  the  same  opinion. 

fift&MWEu,  B. — I  am  also  of  the  same  opinion. 
'  This  was  clearly  to  mj  mind  not  oolonrable. 
That  b  a  wcrd  that  is  properly  used  when,  if  the 
tme  state  of  thini^  were  kuonn  colour  would 
appear,  and  both  parties  had  agreed  that  the  true 
•late  of  things  should  not  be  known,  and  that  a  dif- 
ferent colour  sbonld  be  given  to  them.  That  ia  not 
the  case  here.  I  make  no  donbt  but  that  this  man 
was  liable  for  the  rent.  There  is  no  pretence  for 
Baying  that  Stroud  meant  that  he  should  ooonpy 
the  honse  without  paying  rent  for  it,  or  that  tne 
premises  should  coniiLnQe  empty  nutil  such  time 
as  the  election  took  place.  Stroud  ma^  have  had 
to  ask  him,  but  although  Wilson's  object  was  to 
get  a  oualification  for  hia  son,  it  eeems  to  me  that 
tjtrouii's  object  was  to  get  some  rent  for  the 
premises.  There  is  nothing  colourable  in  it ;  it  is 
the  truth.  Then  he  boa  a  right  to  occupy  the 
house,  and  he  occupies  so  much  as  he  thinks  fit  to 
oocnpy  ;  he  is  subject  to  be  rated,  and  is  rated  and 
pays  rates.  The  result  is  that  he  has  all  the 
rights,  and  is  subject  to  all  the  duties,  of  ft 
parisbioner,  except  in  so  far  as  there  may  bo  any 
statute  applicable  to  this  case  which  might  deprive 
him  of  uiat  t^ht  of  votine  or  might  not.  ,  Bnt 
what  then  P  That  statute  does  not  nnmake  him  a 
parisbionnr,  as  it  were,  or  make  him  not  a  pa- 
rishioner, bnt  it  says,  although  you  are  a  na- 
riebioner,  ^oa  shall  not  have  a  particnlar  rignt. 
The  question  ia,  whether  he  is  a  parishioner,  and 
it  appears  to  me  that  the  statute  would  rather  so 
to  Lboow  that  he  was  a  porishiooer,  than  that  he 
WHS  not.  It  is  clear  to  my  mind  that  this  man 
was  in  some  sense  a  parishioner,  and  I  should  say 
a  parishioner  in  erery  sense  he  could  be.  Now  a 
sort  of,  I  can  scarcely  call  it  argument,  has  been 
nsed;  but  it  is  said  of  him  that  he  is  not  a  bond 
fide  parishioner.  I  suppose  anybody  would  have 
a  difficnlty  in  defining  the  diflereoce  between  a 
parishioner  and  a  bona  fide  parishioner.  I  do  not 
Know  what  dtfierence  there  is  between  them.  The 
matter  may  be  tested  in  this  way.  Suppose  with 
a  view  only  to  one  of  these  elections  a  man  had 
taken  the  premises  ten  vears  aso.  and  had  occu- 

E'ed  and  paid  rent  and  rates  for  tbem,  I  suppose 
I  would  have  been  a  bona  fiAe  parishioner  then 
beyond  all  doubt,  and  certainlr  ii  Ills  occupation 
had  been  such  as  that  of  Mr.  Wilson  in  this 
case,  who,  I  believe,  there  is  no  doubt  took 
these  premises  with  a  view  to  get  a  qualification 
tor  his  son,  the  mere  fact  of  his  occupying  them  to 
get  a  qualification  for  his  son,  would  not  pre- 
vent his  being  a  bnnd  fide  parishioner.  Now 
•oppoae  that  instead  of  that  being  the  case,  Wilson 
had  taken  these  premises  without  a  view  to  the 
election,  bnt  that  the  windfall  had  happened  a 
month  after  he  had  taken  them.  I  suppose  then 
tber«  would  be  no  doubt  that  he  would  be  a 
boad  fid*  parishiooor.    Therefore  it  seems  to  me 


that  be  was  a  bond  fide  parishioDer,  although  his 
oocupatiou  waa  short,  and  although  his  object 
in  taking  the  premises  waa  to  qualify  his  son. 
Can  the  combination  of  those  two  things  prevent 
his  being  a  bond  fide  parishioner  P  Certainly  not. 
It  anems  to  me,  therefore,  that  it  is  almost  a 
matter  of  demonstration  that  this  man  is  a  pa- 
rishioner, and  as  far  as  we  can  attribute  any 
meaning  to  the  expression,  is  not  otherwise  than 
a  bond  fidt  parisbioner.  It  aeems  to  me,  tbere< 
fore,  that  he  had  the  requisite  qualification,  and 
that  his  son  was  duly  elected. 

BiimtuMt. — On  behalf  of  the  boy  Wilson,  I  have 
to  ask  the  oourt  to  make  an  order  that  shall  put 
him  in  the  same  position  aa  he  waa  in  before  the 
bill  was  filed.  At  that  time  he  had  been  pre- 
sented to  Christ's  Hospital ;  he  had  failed  to  pass , 
one  examination,  and  was  prepared  for  another 
examination.  Under  the  Rules  of  Court  1875, 
Order  68  rule  5,  the  Court  of  Appeal  has  power  to 
make  any  order  which  ought  to  have  been  made 
by  the  Conrt  oE  First  Instance,  and  to  make  anv 
other  order  it  thinks  fit  which  may  do  full 
justice.  Will  your  Lordships  now  make  an  order 
declaring  that  Ur.  Wilson's  son  is  entitled  to  be 
presentM  ? 

Jambs,  L.J.— I  suppose  we  must  declare  that 
Wilson  was  duly  elected,  and  dismiss  the  bill. 
What  wo  have  really  decided  is  that  Wilson  was 
duly  elected.  The  form  of  our  order  will  be: 
The  court  being  of  opinion  that  the  defendant, 
H.  A.  Wilson,  was  duly  elected,  dismiss  the  bill 
with  costs. 

Solicitors  for  the  appellants,  Wright  and  FtUaj/. 

Solicitor  for  the  plaintiff,  Montague  Seolt. 

Solicitor  for  the  defendant  Wilson,  B.  HmpUlt. 

Solicitors  fbr  Chriat's  Hospital,  Beaehcrofl  and 
Thompeon. 


Nov.  26  ami  Dec.  1  and  2, 1875. 

(Before  James  and  Ubllibh,  L.J  J.;  Baooallat.J.A., 

and  BkamwelLiB.) 

The  Wimbledon  akd  Futoet  Commoks 

Consbbvatobs  v.  Dixoh. 

Right  of  way — lAmiled  uter — Preeerijption — Ex- 
reisive  uir«r — Right  of  way  over  eomtium  by  un- 
defined  track. 

The  oioner  of  a  farm,  adjoining  a  common,  and  to 
wkieh  aeeeu  for  koraet  and  earriaget  had  been  ob- 
tained from  lime  immemorial  by  ancient  track* 
over  the  common  front  one  point  lo  another,  but  bj/ 
no  dearly  defined  road,  tought  lo  erect  houtee  on  a 
portion  of  hii  farm,  and  lo  use  a  road  which  had 
recently  been  madi  in  gabititution  for  the  ancient 
tracke  over  the  common,  far  the  purpose  of 
drawing  building  materials,  intending  after- 
viaa-ds  lo  uae  it  a»  a  mean*  of  aecets  lo  the  houses 
vihen  bvilt.  On  the  farm  lAere  were  afarm-houte 
aiid  a  collage,  and  there  was  evidence  that,  in 
addition  to  veing  the  ancient  tracks  for  aeeess 
to  the  farm  for  Ordinary  agricuilural  purposes, 
the  oioner  or  his  predeceiaors  in  liOe  had  also 
draum  over  the  track*  building  materials  for 
adding  a  wing  to  the  farm-house,  andfor  convtrt- 
ing  a  wind  hovel  into  a  brick  cottage. 

On  a  bill  by  the  eonaervaiors  of  the  eommon  to 
restraintheowner  of  the  f asm  from  drawing  over 
the  road  made  in  substiluUon  for   the  anaient 
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tracks  any  building  materials  for  the  erection  of 
tlie  proposed  houses,  and  from  any  otiier  exces' 
sive  user  of  the  road : 
Held  (affirming  the  decision  of  tlie  Master  of  the 
Bolls),  that  the  owner  of  this  farm  had  no  right 
to  increase  the  burden  of  the  servient  tenement  by 
changing  the  character  of  his  property,  and  that 
the    plaintiffs   were    entitled    to   the  injunction 
sought  for. 
Held,  also  (difering  from  the  Master  of  the  Bolls) 
that  there  may  be  a  good  right  of  way  in  respect  of 
the  ancient  tracks  over  a  common  from  one  fixed 
point  to  another,  although  there  is  no  clearly 
defined  road. 
Observations  on  dicta  of  Lord  Abinger,  C.B.,  and 
Parke,  B.,  in  Cowling  i;.  Higginson    (4  M.  &• 
W.  256.) 
Williams  v.  James  (16  L.  T.  Bep.  N.  S.  664 ;  L. 

Bep.  2  C,  P.  677),  approved. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 
The  facts  of  the  case  were  as  follows  : 
By  the  Wimbledon  and  Putney  Commons  Act 
1871,  the  plaintiffs  were  incorporated,  and  the 
commons,  with  the  buildings  and  enclosures 
within  the  ambit  thereof,  and  including  the  new 
road,  which  was  the  road  in  question  in  this  suit, 
were  vested  in  the  plaintiffs  for  all  the  estate  and 
interest  therein,  which  immediately  before  the 
passing  of  the  Act  was  vested  in  or  belonged  to 
Earl  bpencer,  in  whom  the  fee  simple  and  in- 
heritance of  the  commons  were  then  vested.  And 
it  was  by  the  Act  provided  that  the  plaintiffs 
should  at  all  times  keep  the  commons  open,  unin- 
closed  and  unbuilt  upon,  except  as  regarded 
such  parts  thereof  as  were  at  the  passing  of  the  Act 
enclosed  or  built  upon,  and  should  by  all  lawful 
means  prevent,  resist,  and  abate  all  encroach- 
ments on  the  eommons,  and  protect  the  commons 
and  preserve  them  as  open  spaces,  and  resist  all 
proceedings  tending  to  the  enclosure  or  appro- 
priation for  any  purpose  of  any  part  thereof. 

At  the  time  of  tne  passing  of  the  Act  there 
were  and  still  are  three  messuages,  with  pleasure 
grounds  and  appurtenances,  called  respectively 
"The  Bounds,*'  ^'CoBsar's  Camp,"  and  "The 
Holmwood,"  standing  on  the  south  side  of  and  ad- 
joining Wimbledon  Common,  and  on  the  east  side 
of  an  ancient  earthwork  of  great  historical  inte- 
rest, commonly  known  as  Cadsar's  Camp,  and  con- 
sisting of  a  fosse  and  double  bank  or  vallum 
nearly  circular  in  form,  and  enclosing  to  the  edge 
of  the  outer  bank  an  area  of  about  fifteen  acres. 
Access  to  these  messuages  is  obtained  by  a  road 
on  the  north  side  running  from  a  public  road 
called  Workhouse  Lane  across  part  of  tne  southern 
side  of  Wimbledon  Common,  and  connected  by 
two  short  roads  running  nearly  at  right  angles 
therefrom  southwards  to  the  entrance  gates  of 
the  messuages. 

The  new  road  was  made  under  the  following 
circumstances:  Before  the  year  1867  the  sites  of 
the  three  messuages,  together  with  Caesar's 
Camp  and  the  farm  and  lands  on  the  west  and 
south  sides  thereof,  respectively  called  Warren 
Farm,  Shadwell  Wood,  and  Warren  Cottage,  were 
the  property  of  Mr.  Brax,  and  access  for  horses 
and  carriages  to  the  lands  which  now  form  the 
si  tee  of  the  said  messuages,  and  to  CsBsar's  Camp, 
Warren  Farm,  Shadwell  Wood,  and  Warren  Cot- 
tage, was  obtained  by  an  old  private  road  running 
from  Workhouse  ikae  at  or  near  the  point  at 


which  the  new  road  now  runs  therefri)m,  to  a 
cottage  called  Camp  Cottage,  lying  to  the  north- 
east of  the  grounds  of  The  Holmwood,  and 
from  a  point  in  the  said  old  private  road  near 
Camp  Cottage  by  several  ancient  tracks  across 
Wimbledon  Common,  runnins  a  little  to  the  south 
of  the  new  road  to  the  eastern  entrance  to  Cassar's 
Camp,  and  thence  aross  and  through  the  Camp 
and  round  the  south-east  and  south  sides  thereof. 
Except  by  means  of  the  old  private  road  and 
tracks,  and  the  tracks  which  are  presumed  to 
have  been  replaced  by  the  old  private  road,  so  far 
as  it  extended,  the  bill  alleged  that  thei'e  was  not 
and  never  had  been,  down  to  the  year  1867,  any 
road  for  horses  or  carriages  across  Wimbledon 
Common  to  CsBsar's  Camp,  which  is  separated 
from  those  parts  of  the  common  abutting 
thereon  by  a  post  and  rail  fence,  and  a  ditch; 
that  the  old  private  road  and  the  tracks  were 
never  used  for  horses  or  carriages  except  by  the 
occupiers  of  Camp  Cottage,  Warren  Farm,  and 
Warren  Cottage  respectively,  save  that  they  may 
occasionally  have  been  so  used  by  persons  who 
visited  CsBsar^s  Camp  from  curiosity,  and  that  the 
road  and  tracks  were  never  used  by  such  occupiers 
except  for  their  personal  access  to,  and  for  the  agri- 
cultural purposes  only  of  the  said  farm  and  premises. 
The  area  within  CaBsar's  Camp  is,  and  has  alwaya 
within  living  memory  been,  uncultivated. 

In  or  shortly  before  the  year  1867  the  defendant 
became  the  lessee,  from  Mr.  Brax,  of  the  sites  of 
the  messuages  called  the  Bounds,  Caesar's  Camp, 
and  Holmwood,  which  messuages  he  thereupon 
erected,  and  ho  shortly  after  entered  into  nego- 
tiations with  Earl  Spencer,  as  the  then  owner  of 
the  soil  of  Wimbledon  Common,  for  the  grant  of 
a  right  of  foot,  horse,  and  carriage  way  from  the 
Workhouse  Lane  to  the  sites  of  the  messuagoa 
and  grounds  called  the  Bounds.  No  grant  of  such 
right  of  way  was  ever  executed,  but  the  new  road, 
so  far  as  the  cross  road  nearest  to  Caesar's  Camp, 
and  the  said  two  cross-roads  were  made  by  Earl 
Spencer  at  his  own  cost,  and  were  kept  in  repair 
by  him  until  the  passing  of  the  Wimbledon  and 
Putney  Commons  Act  1871,  and  the  defendant 
paid  to  the  Earl  until  that  time  the  yearly  sum  of 
lOL  for  the  use  of  the  said  roads,  and  the  defen- 
dant and  his  tenants  have  since  used  the  said 
roads  for  access  to  the  said  messuages.  The  new 
road  has  also  been  used  by  the  occupiers  of 
Warren  Farm  and  Warren  Cottage  "  for  their 
personal  access  to  and  for  the  agricultural  pur- 
poses only  of  the  said  farm  and  lands,"  as  the 
bill  alleged, "  and  the  user  thereof  for  the  several 
purposes  aforesaid,  has,  so  far  as  the  said  road 
extends,  been  only  in  substitution  for  the  said 
ancient  tracks  across  the  common,  and  has  been 
limited  to  the  ancient  user  of  the  said  tracks." 

After  the  making  of  the  new  road  the  defendant 
became  the  lessee  from  Mr.  Brax  of  Caesar's 
Camp  and  the  land  lying  to  the  south  of  it,  and  in 
1872  he  erected  fences  within  the  area  of  the 
Camp,  apparentlv  with  a  view  to  building  thereon, 
and  thereupon  the  plaintiffs  through  their  clerk 
wrote  to  the  defendant,  giving  him  notice  that 
they  recognised  *'  no  right  of  access  to  the  Camp 
over  Wimbledon  Common,  except  along  the  exist- 
ing road  or  track  to  the  gate  of  the  Camp  for  the 
purposes  of  agricultural  occupation  only. ' 

The  defendant  replied  that  he  did  intend  to 
build  in  the  Camp,  and  also  to  use  the  road  for 
the  purpose  of  taking  building  materials  on  to  the 
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f^und,  and  afterwards  as  the  means  of  access  to 
all  hooses  to  be  there  erected.  But  he  took  no 
farther  proceedings  till  1874,  and  did  not  begin  to 
build  till  April  1876. 

Thereupon  the  plaintiffs  filed  their  bill  praying 
that  the  aefendant,  his  servants,  and  agents  might 
be  restrained  from  drawing,  or  causing  to  be 
drawn  along  the  new  road  leading  from  Workhouse- 
lane  to  the  entrance  to  Caasar's  Gamp,  or  along 
any  part  of  the  new  road,  any  bricks,  stone,  or 
other  building  materials  to  be  used  in  the  erection 
of  houses  or  other  buildings  upon  Ceesar's  Camp 
or  any  part  thereof,  or  upon  any  of  the  lands  now 
or  lately  forming  part  of  Warren  Farm,  and  of 
which  tne  defendant  claims  to  be  lessee  from  Mr. 
Drax,  and  from  otherwise  using  the  new  road  as 
a  means  of  access  to  the  Gamp  and  lands  in  ex- 
cess of  the  user  to  which  the  same  ^s  liable  as  a 
road  made  in  substitution  for  the  ancient  tracks 
across  Wimbledon  Gommon. 

The  defendant's  case  was  that  he  had  a  right  to 
use  the  road  for  all  purposes,  and  in  support  of 
his  case  he  adduced  evidence  that  the  ancient 
tracks  over  the  common  had  been  used  for  the 
purpose  of  drawing  building  materials  on  one 
occasion  to  add  a  wing  to  the  farm-house,  and  on 
another  to  turn  a  mud  hovel  into  a  brick  cottage ; 
for  the  purpose  of  taking  away  gravel  which  had 
been  found  and  dug  on  the  farm,  and  by  persons 
going  to  the  farm  for  the  purpose  of  shooting, 
and  by  visitors  to  Gsssar's  Gamp.  It  is  not  neces- 
sary to  refer  at  greater  length  to  the  evidence 
which  is  sufficiently  stated  in  the  judgments  of 
the  Gourt  of  Appeal. 

The  Master  of  the  Bolls  granted  an  injunction 
in  the  terms  of  the  first  part  of  prayer  of  the 
bill,  with  this  addition,  "  except  for  the  ordinary 
farming  purposes  of  the  said  Gamp  and  lands  re- 
spectively." 

In  delivering  his  judgment  the  Master  of  the 
Bolls  (Jessel),  after  stating  the  facts,  said:  On 
the  first  point  of  whether  there  was  a  road  there  is 
really  no  substantial  conflict  of  evidence.  Up  to 
1867  the  state  of  matters  was  this :  There  was  a 
place  called  the  Bounds,  now  generally  called  or 
known  as  Gaasar's  Gamp,  forming  a  part  of 
Warren  Farm.  It  was  a  place  of  great  interest 
to  the  public,  and  there  was  a  gate  leading  to  it, 
which  gate  had  a  lock  upon  it,  the  key  of  which 
was  kept  by  the  owner  of  Warren  Farm ;  and  as 
stran^rs  and  others  from  motives  of  curiosity 
were  m  the  habit  of  visiting  the  Gamp,  they  used 
to  go  down  to  the  farm-house  and  get  the  key  and 
go  into  the  Gamp,  Those  strangers  of  course 
came  in  all  sorts  of  vehicles,  and  they  used  to  turn 
oflf  from  the  high  road  somewhere  near  the  Na- 
tional Schools,  and  go  on  to  the  common.  They 
used  to  drive  their  gigs  and  other  vehicles  to  this 
gate«  and  so  get  into  UsBsar's  Gamp.  In  addition 
to  this  the  farmer  occupying  Warren  Farm,  if  he 
wanted  to  go  that  way,  and  cart  materials  or 
manure  or  anything,  used  to  drive  his  carts  across 
the  common  and  through  this  gate  to  the  Bounds 
or  Gsesar*8  Gamp  on  to  the  farm,  but  beyond  that 
there  is  no  evidence  of  user  at  all,  and  it  appears 
that  not  only  was  this  a  driving  over  the  common, 
but  there  was  no  road  at  all,  but  only  a  series  of 
tracks,  which  tracks  are  nothing  but  cart  tracks 
more  yiaible  in  winter  when  every  cart,  as  one  of 
the  witneasea  told  us,  mado  a  separate  rut  and, 
therefore,  a  separate  track,  almost  always  in- 
Ti^to  in  sammer  on  account  of  the  ground  being 


hard  or  more  consolidated.     Just  close  to  the  gate 
there  was  more  of  a  road.     For  about  fifteen  yards 
out  of  the  200  yards,  which  the  gate  was  distant 
from  the  high  road,  it  was  more  like  a  road  on 
account  of  the  carts  and  carriages  being  driven 
along  a  narrower  portion,  but  upon  the  rest  the 
grass  grew  between  the  cart-ruts,  and  the  cart- 
ruts  diverged  at  some  places  as   much  as  fifty 
yards,  and  at  others  thirty  yards,  there  being  no 
defined  line  of  road.    Therefore  it  was  not  a  rood 
going  from  point  to  point.    There  is  no  evidence 
of  any  repairs  except  to  this  extent,  as  some  of  the 
witnesses  said,  that  they  had  seen   gravel  occa- 
sionally thrown  into  the  ruts.    There  was  nothing 
like  regular  repair,  nor  anything  like  a  regular 
road,  but  simply  that  sort  of  track  across  a  com- 
mon which  is  not  as  a  rule  interfered  with  either 
by  the  owner  of  the  soil  in  the  common,  who  pro- 
bably has  a  right  to  interfere  with  it,  or  by  the 
commoners,  who  probably  have  no  right  to  inter- 
fere with  it,  because  it  does  not  interfere  with  their 
right  of  common.    No  one  cared  about  it,  and 
people  used  to  go  over  it.     I  am  told  that  that  is 
a  proof  in  law  that  this  amounts  to  a  definite  rood. 
I  am  of  opinion  that  it  is  no  such  proof  in  law, 
and  that  the  defendant's  case  must  fail  on  that 
ground.     [His  Lordship  then  examined  the  evi- 
dence as  to  the  user  of  the  road  for  carrying  mate- 
rials to  add  a  wing  to  the  farm-house,  and  to  turn 
the  mud  cottage  into  a  brick  cottage,  and  con- 
tinued :]  That  being  the  state  of  the  evidence,  it 
appears  to  me  that  the  rule  of  law  that  the  use  of 
a  road  to  a  farm  for  farming  purposes  for  any 
number  ol  years,  does  not  give  a  right  to  use  the 
road  when  you  have  turned  the  farm  into  a  small 
town  or  series  of  houses,  must  apply,  and,  there- 
fore assuming  that  £  have  come  to  the  conclusion, 
which  I  have  not,  that  the  defendants  have  proved 
a  road  up  to  the  gate  of  the  Bounds  or  GaBaar\s 
Gamp,  to  exist  at  all,  I  should  still  be  of  opinion 
that  he  had  not  proved  his  right  to  use  it  for  the 
purpose  for  which  he  desires  to  use  it.     It  follows 
from  what  I  have  said  that  there  will  be  a  per- 
petual injunction. 
From  this  decision  the  defendant  appealed. 
Miller,  Q.G.  and  Bush,  for  the  appellant. — We 
adduce  evidence  of  user  of  the  way,  for  a  variety 
of  purposes,  and  the  inference    is  that  we  are 
entitled  to  use  it  for  all  purposes.     [Lord  Justice 
James. — Surely  it  is  settled  law  that  the  owner  of 
a  dominant  tenement  cannot  change  the  character 
of  his  tenement  in  such  a  way  as  to  increase  tlio 
burden  of  the  servient  tenement. — Lord  Justice 
Mellisii  referred    to   Godson  v.  Rlcluirdson^  JIO 
L.  T.  Bep.  N.  S.  142 ;  L.  Bep.  9  Gh.  221.]    In 
Cowling  V.  Higglnson  (4  M.  &  W.  256)    Lord 
Abinger,  G.B.  says :  *'  If  a  way  has  been  used  for 
several  purposes,  there  may  be  a  ground  for  in- 
ferring that  there  is  a  right  of  way  for  all  pur- 
poses."   And  in  the  same  case  Parke,  B.  says : 
*' If  the  way  is  confined  to  a  particular  purpose, 
the  jury  ought  not  to  extend  it,  but  if  it  is  proved 
to  have  been  used  for  a  variety  of  purposes,  then 
they  might  be  warranted  in  finding  a  way  for  all." 
And  in  the  course  of  the  argument  in  the  same 
case,  observations  were  made  by  the  judges  which 
are    still   more  strongly  in  our    favour.      Lord 
Abinger  G.B.  there  said  (4  M.  &  W.  at  page  252) ; 
"  The  extent  of  the  right  must  depend  upon  the 
circumstances.    If  a  road  leads  through  a  park,  the 
jury  might  naturally  infer  the  right  to  be  limited  : 
but  if  it  went  over  a  common,  they  might  infer 
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that  it  vaa  a  -mj  for  all  pnrpOBes."  And  Parke,  B., 
said  daring  the  argument :  "  If  it  had  been  shown 
that  from  time  immemorial  it  had  been  oaed  for 
all  purpoBes  that  were  required,  woqld  not  that 
be  evidence  of  a  general  right  of  wa;  P"  And 
farther  on  he  answered  the  question  thus ;  "  If 
the;  show  that  thej  have  nsed  it  time  out  of  mind 
for  all  the  pnrpOHei  that  they  wanted,  it  wonld  seem 
to  me  to  give  them  a  general  right."  The  acts 
of  user  proved  b^  aa  show  that  we  are  entitled  to 
use  the  road  for  the  purposes  of  the  proposed 
houses.    They  also  referred  to 

The  United  Land  Company  t.  The  Great  Saetenl 
Railway  Company,  £.  Bop.  IT  Eq.  1S8 ;  and  «a 
a^eal,  33  L.^.  Bep.  N.S.  £92;  L.  Bap.  10  Ch: 

Oal*  on  Eaiementi,  4th  edit.  S30. 
ChUly  Q.C.  and  W.  B.  FUker,  for  the  respon- 
dents. — The  evidence  does  not  prove  nser  of  tiie 
right  of  wav  for  any  other  purposes  than  those  to 
which  the  land  was  originally  pat.  And  the  law  is 
quite  settled  that  a  right  of  wajoannot  be  increased 
so  as  to  cast  a  greater  burden  on  the  servient 
tenement.  This  is  clearly  settled  by  many  cases; 
end  especially  by  a  recent  case  of  WtUtamt  t. 
Jamet  (16  L.  T.  Rep.  M.  S.  664;  L.  Bep.  2  C.  P. 
577)  where  Bovill,  G.J.  says :  "  When  a  right  of 
way  to  a  piece  of  land  is  proved,  then  that  is,  un- 


less Eoniolhing  appears  to  the  c 
vray  for  all  purposes  accordiuK 


to  the 


-  .      .  „    -     —-  ordinary 

and  reasonable  use  to  which  the  land  might  be 
applied  at  the  time  of  the  supposed  granL  Such 
a  right  cannot  be  increased  so  as  to  affect  the 
servient  tenement  by  imposing  upon  it  any  ad- 
ditional burthen."  J^d  in  the  same  case  Willes,  J., 
says :  "  I  quite  agree  with  the  argnment  that  the 
right  of  way  can  only  be  used  for  the  field  in  its 
ordinary  use  as  a  field.  The  right  conld  not  be  used 
for  a  mannfaotory  bnilt  upon  the  field.  The  ose 
must  he  the  reasonable  use  for  the  purposes  of 
the  land  in  the  condition  in  which  it  was  while 
the  user  took  place."  Against  such  dear  lan- 
guage as  that,  the  appellant  can  set  nothing  but  the 
dieta  of  Lord  Abinger  and  Parka,  B..  in  Cowling  t. 
Higginton  (uti  sup.)  Too  much  weight  must  not 
be  attached  to  mere  Aieia.  As  Lord  Selboma 
said  iu  Re  The  Metropolitan  Public  Carriage  and 
Rfpoeilory  Company,  Broum'i  Gate  (29  L.T.  Bep. 
N.  8  562;  L.  B«p.  9  Ch.  106]  ;  ■'  It  seems  to  mo 
to  be  only  just  to  the  learned  jndga,  from  whom 
those  dicta  proceeded,  to  remember  that  judges 
have  tacitly  in  their  minds  the  circamatanoea  and 
facts  of  the  particular  case  before  them,  when  they 
apeak  of  the  influence  of  any  material  &ot  in  the 
evideDce  which  they  have  to  consider.  They  are 
not  to  be  supposed  to  forget  that  there  are  other 
facts,  but  they  speak  of  the  value  of  the  particu- 
lar fact,  bearing  in  mind  the  general  character  of 
the  entire  esse."  [Lord  Justice  Jikes  referred  to 
Henning  v.  Burnet,  8  Ex.  187.]  In  the  old  case  of 
Jackaon  v  Biacey  (Holt,  4551  it  was  held  that  the 
user  of  a  way  for  agricultural  purpoaea  only  was 
not  sufficient  to  support  a  general  right.  Allan  v. 
Oomme  (11  A.  &E.  760)  turned  upon  the  consimc- 
tion  of  a  reservation  of  a  right  of  way,  and  does 
not  apply,  but  so  far  as  it  goes  it  is  in  our  favour. 
They  aiao  referred  to ; 

Bkull  V.  Olcniitar,  9  L.  T.  Bep.  N.  B.  TS3 ;  16  C.  B. 
N.  a.  81 1 

37m  South  Metrtmolilan  Cennttrv  C^msanv  v.  tden, 
16C.B.42J 

Oaia  DQ  EsMisenta,  9rA  edit.  451,  S ; 

jUoMndola  v.  McM*rTa,%,  L.  Bap.  3  Ch.  T90. 


MiBer,  Q.C.  in  reply. 

Juus,  L.J. — I  am  of  opinion  that,  subject  perbaps 
to  an  alteration  that  may  be  made  in  the  words 
of  the  injunction,  the  onier  of  the  Master  of  the 
UoUa  ought  to  be  affirmed.  The  question  be- 
tween the  parties  is  as  to  whether  Mr.  Dixon  is 
entitled  to  convert  a  piece  of  land  that  has  been 
uncultivated  np  to  the  present  time,  forming  pert 
of  an  estate  or  farm  called  Warren's  Farm,  into 
sites  for  several  houses,  the  right  which  he  claims 
being  an  nnlimited  right  for  himself  and  for 
Mr.  Drax,  in  whose  right  he  is  claiming,  to  tarn 
the  whale  of  the  farm  into  a  town  or  towns  if  they 
sbonld  be  ao  minded,  and  should  be  able  to  do  so. 
As  far  as  we  have  any  evidence  before  ns,  the 
farm  aud  lands  in  respect  of  which  thia  right  is 
olaimed  have  been  snbatantially  in  their  present 
State  from  time  immemorial,  during  which  it  is  to 


be  assumed  that  the  right  of  way  faaa  been  ezer- 
rised;  that  ia  to  say,  there  was  a  farm-honse, 
farm  lands,  and  a  piece  of  woodland.  The  onlr 
alterations  in  the  state  of  the  property,  of  whion 
we  have  any  evidence,  have  been  aa  enlargement 
of  the  farm-honse  to  a  small  extent,  the  change  of 
a  mud  cottage  into  a  brick  cottage,  and  probably 
the  erection  ot  another  cottage,  bnt  whether  aa 
erection  or  a  chauee  I  am  not  quite  sure.  Bnt 
those  are  the  only  changes  which  nave  taken  placa 
in  the  property.  Kow  tbat  those  changes  may  be 
material,  and  may  be  to  some  extent  evidence  of 
the  general  right,  it  is  probably  difficult  to  denj. 
But  whether  they  amount  to  evidence  sufficient  to 
justify  any  inference  of  fact  is  another  question. 
I  am  of  opinion  that  the  mere  fact  that  over  a 
common  some  building  materials  were  taken  to 
bnild  another  honae  is  net  aufficient  to  justify  tha 
inference  of  fact  that  the  right,  whatever  it  was, 
that  belonged  to  the  house  and  property  was  aright 
for  all  purposes  whatsoever  to  which  the  land 
might  be  applied.  The  other  rights  alleged  are 
for  agricultural  purposes,  for  sporting,  which  seems 
to  me  the  same  thing  as  an  agricultural  purpose, 
and  for  taking  gravel  from  a  gravel  pit  in  one  of 
the  fields.  Tbat  is  insufficient,  as  it  aeems  to  me, 
to  Tsiae  any  inference  of  fact  from  which  to  draw 


may  oe  used,  for  reaidential  purposes,  and  for 
farming  purposes.  We  have  then  to  consider 
whether  the  character  of  the  property  can  be  so 
changed  in  substanos  aa  anbstantially  to  increase 
or  alter  the  burden  upon  the  servient  tenement. 
I  said  when  this  case  was  first  opened  that  I  was 
strongly  of  opinion  that  it  was  the  settled  law  of 
this  country  tbat  no  such  change  in  the  character 
of  a  dominant  tenement  could  be  made  as  would 
increase  the  burden  on  the  servient  tenement. 
The  dlcla.  and  observations,  which  are  entitled  to 
very  great  weight,  of  Lord  Abinger  aud  Mr. 
Baron  Parke,  in  the  cases  which  have  been  referred 
to,  induced  me  at  Brtit  to  tbink  that  the  opinion  I 
had  formed  was  wrong.  But  when  we  consider 
those  dieia  and  observations  in  connection  with  the 
very  clear  language  of  the  Court  oF  Queen's 
Bench  in  AUan  v.  Qomme  (11  A.  &  E.  759),  and  of 
tbe  Lord  Chief  Justice  Bovill  and  Mr.  Justice 
Willes  in  tbe  case  of  WilUame  v.  Jamea  (lb  L.  T. 
Bep.  N.  S.  664;  L.  Bep.  2  C.  F.  577),  I  am  quite 
satisfied  tbat  the  true  principle  ia  the  principle 
laid  down  in  these  later  caaes— namely,  that  yoa 
cannot  from  evidence  of  user  of  property  in  its 
original  slate  infer  a  rigbt  to  use  it  in  whatever 
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form  or  for  whatever  purpose  that  property  may 
be  changed ;  that  is  to  say.  if  there  be  a  right  of 
way,  however  general,  for  whatever  purpose,  to  a 
field,  the  person  who  is  the  owner  of  the  field 
cannot  from  that  say,  I  have  a  right  to  turn  that 
field  into  a  manofaotory,  or  into  a  town  or  tan 
yard,  and  then  use  the  right  of  way  for  the  par- 
poses  of  the  manufactory  or  town  so  built.  I 
therefore  think  that  the  Master  of  the  Bolls 
was  right  in  the  result  at  which  he  arrived  in 
drawing  an  inference  from  the  facts  as  well  as 
in  the  Uw  which  he  applied  to  those  facts.  But 
I  think  it  right  to  say,  as  the  judgment  of 
the  Master  of  the  Bolls  has  been  r^d  to  us, 
that  I  am  unable  to  agree  with  the  view  which  he 
apparently  formed  that  there  could  be  no  right  of 
way  at  all  in  respect  of  what  are  called  the  tracks 
(yrer  the  common.  I  am  not  at  all  prepared  to 
assent  to  that  as  a  true  statement  of  the  law  of  this 
oountiT.  If  from  one  point,  say  from  a  eate  to  a 
road  200  yards  off,  persons  have  found  their  way 
from  time  immemorial  across  a  common,  although 
sometimes  going  by  one  track,  and  sometimes  by 
another,  with  such  deviations  as  occur  between 
the  gate  and  the  road,  I  am  not  prepared  to  say 
that  a  way  «cros8  the  common  through  those 
tracks  may  not  be  validly  claimed,  and  may  not 
be  as  good  as  any  right  over  any  formed  road. 
But  when  the  Master  of  the  Bolls  says  that  the 
wa^  ought  to  be  used  only  for  the  purposes  for 
which  it  was  used  when  the  land  was  in  a  state 
in  which  it  was  formerly,  and  when  we  see  the 
evidence  of  user,  I  think  he  is  right,  and  con- 
cur in  what  he  has  said.  The  substance  of  the 
injunction  is  to  restrain  Mr.  Bizon  from  erecting 
the  new  buildings,  or  using  the  road  for  the  pur- 
pose of  any  new  buildings,  except  agricultural 
buildingp  there.  Then  it  goes  on  to  say,  "and 
torn  using  the  same  except  for  agricultural  pur- 
poses." Probably  it  should  run  in  this  way,  if 
their  Lordships  agree  with  me :  "  except  for  the 
purposes  to  which  the  land  has  been  heretofore 
applied." 

Mbllish,  L.  J. — I  am  of  the  same  opinion.  The 
question  is  whether  Mr.  Drax  and  his  tenants  are 
entitled  to  use  this  right  of  way  for  the  purpose  of 
turning  the  land  into  building  land  and  erecting 
new  buildings  upon  it,  and  then  using  the  way,  after 
the  buildings  are  erected,  for  the  purposes  of  those 
buildings.  It  was  admitted  in  the  bill,  and  proved 
in  point  of  fact,  that  the  right  of  way  did  exist  for 
some  purposes ;  and  I  do  not  agree,  as  the  Lord 
Justice  has  said,  with  what  was  thrown  out  by  the 
Master  of  the  Bolls  as  to  the  consequence  of  the 
track  not  being  a  perfectly  definite  track  over  the 
common,  but  being  a  track  going  in  different 
directions  previously  to  the  time  when  the  new 
road  was  made.  No  doubt  it  is  perfectly  correct 
that  if  a  person  has  land  bordering  on  a  common, 
and  it  is  proved  that  he  went  on  the  commtm  at 
any  place  where  his  land  might  happen  to  ap- 
proach, sometimes  in  one  place  and  sometimes  m 
another,  and  then  went  across  the  common  some- 
times to  one  place  and  sometimes  to  another,  it 
would  be  difficult  from  that  to  infer  any  right  of 
way.  But  if  you  can  find  the  terminus  ab  qtw 
and  the  terminus  cui  quern,  the  mere  fact  that  the 
owner  of  the  land  does  not  go  precisely  along  the 
same  line  for  the  purpose  of  going  from  one  place 
to  the  other  wooJd  no^  enable  the  owner  of  the  ser- 
vient tenement  to  dispute  the  right  of  way. 
Affftn^  the  owner  of  this  common  had  a  grant 


which  stated  that  Mr.  Dixon  had  the  right  to  go 
from  the  gate  leading  out  of  CsBsar's  Camp  to  the 
highway  bv  the  National  School  with  carriages  and 
horses,  at  his  free  wiU  and  pleasure,  I  cannot  sup- 

Eose  that  the  grant  would  fail  in  point  of  law, 
ecause  it  did  not  point  out  the  precise  definite 
track  between  the  one  terminus  and  the  other  in 
which  he  was  to  go,  in  using  the  right  of  way.  If 
the  owner  of  the  servient  tenement  did  not  point 
out  the  line  of  the  right  of  way,  then  the  owner 
of  the  dominant  tenement  must  take  the  nearest 
way  he  can.  If  the  owner  of  the  servient  tene- 
ment wishes  to  confine  him  to  a  definite  track, 
then  he  must  point  it  out,  and  in  that  case  the 
owner  of  the  dominant  tenement  would  not  be 
entitled  to  go  out  of  the  way,  strictly  speaking, 
merely  because  the  way  is  rough  and  there  are 
ruts  in  it,  and  so  forth.  In  my  opinion  the  bill 
has  properly  admitted  that  he  lias  a  right  of  way 
for  some  purposes.  Then  comes  the  question  to 
what  extent  does  that  right  of  way  co?  That 
depends  partlv  on  a  question  of  law,  and  partly  on 
a  question  of  fact,  but  mainly  on  a  question  of 
law.  When  the  question  of  law  is  settled,  there 
is  no  great  difficulty  in  arriving  at  aproper  con- 
clusion as  to  the  question  of  fact.  Tne  question 
of  law  is  this :  assuming  that  it  is  made  out  that 
Mr.  Drax  and  his  tenants  have  used  this  way  not 
exclusively  for  agricultural  purposes,  but  for  all 
purposes  for  which  they  wanted  it  in  the  state  in 
which  the  land  was  at  the  time  of  the  supposed 
grant — at  the  time  when  the  right  of  way  first 
begun — and  assuming  that  there  has  been  no 
material  alteration  in  the  premises  since  the  user 
of  the  way  for  all  the  purposes  for  which  they  have 
required  it  in  the  state  in  which  the  premises 
were  at  the  time  when  the  road  was  supposed  to 
have  its  origin  and  during  all  the  time  it  has  been 
used,  does  that  entitle  Mr.  Drax  to  alter  sub- 
stantially, and  increase  the  burden  on,  the  ser- 
vient tenement  by  building  any  number  of  houses 
he  pleases  on  this  property,  and  arguing  that  the 
persons  who  inhabit  those  houses  will  have  a  right 
to  use  the  way  for  all  purposes  connected  with  the 
houses?  I  certainly  was  under  the  impression, 
when  this  case  was  opened,  that  the  owner  of  the 
dominant  tenement  could  not  increase  or  alter  the 
burden  on  the  servient  tenement  in  any  such  way 
as  that.  Mr.  Miller  called  our  attention  very 
pointedly  to  the  language  of  Parke,  B.,  in 
Cowling  v.  Higginaon  (4  M.  &  W.  245)  and  that 
certainly  did  raise  some  doubt  in  my  mind  as  to 
what  the  true  rule  of  law  is.  But  now  that  the  other 
cases  have  been  cited,  I  doubt  whether  Parke,  B., 
had  the  question  now  before  us  present  to 
his  mind ;  and  I  am  of  opinion  that  the  true  rule 
is  that  laid  down  by  Lord  Chief  Justice  Bo v  ill 
and  Mr.  Justice  Willes  in  the  case  of  WilliamB  v. 
Ja-^ea  (16  L.  T.  Bep.  N.  S.  664, :  L.  Bep.  2  0.  P. 
577),  and  I  think  by  Parke,  B.  himself,  in 
the  other  case  of  Henning  v.  Burnett  (8  Ex.  187). 
That  was  with  reference  to  a  grant.  I  am  now 
speaking  merely  with  reference  to  user.  In  Coio- 
ling  V.  Higgineon  (4  M.  &  W.  at  p.  256)  Lord 
Abinger  is  cautious  in  the  way  in  which  he  lays  down 
the  ru.'e.  He  says :  "  If  a  way  has  been  used  for 
several  purposes,  there  may  be  a  ground  for  infer- 
ring that  there  is  a  right  of  way  for  all  purposes  ; 
bat  if  the  evidence  shows  a  user  for  one  purpose, 
or  for  particular  purposes  only,  an  inferem^  of 
general  right  would  hardly  be  presumed."  If  the 
owner  of  the  dominant  tenement  has  used  the  way 
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only  for  purposes  connected  with  the  occupation 
of  the  land  in  its  existing  state,  that  may  be  con- 
sidered to  be  a  user  for  particular  nurposes,  and  I 
have  a  doubt  whether  Parke,  B.,  really  in- 
tended the  contrary,  although  he  says  that  the 
usei  of  a  way  for  several  purposes  implies  its  user 
for  all  purposes  ;  because  if  tne  facts  in  Cowling  v. 
JUgginson  are  examined,  it  will  be  found  that  the 
mines  were  opened  seventy  years  before,  it  is 
true,  but  it  was,  therefore,  a  property  with  existing 
mines  in  it.  That  way,  it  is  true,  had  not  been 
used  for  those  mines,  but  it  being  a  property  with 
mines  in  it,  it  may  be  inferred  that  if  the  owner 
is  entitled  to  use  the  way  for  all  the  purposes  for 
which  he  wanted  it,  that  might  include  the  user 
of  it  for  the  purposes  of  the  mines,  that  being  a 
reasonable  occupation  of  the  land  in  the  condition 
in  which  it  was.  However  that  may  be,  in  my 
opinion  the  true  rule  is  that  laid  down  by  Lord 
Chief  Justice  Bovill  in  Williams  v.  James  (uhi  «tip.), 
that  where  a  right  of  way  to  a  piece  of  land  is 
proved,  that  is,  unless  something  appears  to  the 
contrary,  a  right  of  way  for  all  purposes  according 
to  the  ordinary  and  reasonable  use  to  which  that 
land  might  be  applied  at  the  time  of  the  supposed 
grant.  Mr.  Justice  Willes  evidently  agrees  with 
that  view.  That  being  the  rule,  what  are  the  pur- 
poses for  which,  aocordmg  to  the  ordinary  and 
reasonable  use  to  which  this  land  would  be  as- 
sumed to  have  been  applied  at  the  time  of  the 
grant,  or  supposed  grant,  this  road  may  be  used  P 
We  do  not  know  when  the  grant  was  made.  It 
is  from  time  immemorial ;  CsBsar's  Camp  has 
existed  from  time  immemor^ ;  so  have  Wimbledon 
Common  and  the  villap e  of  Wimbledon.  When 
Warren  Farm  was  first  inclosed  we  do  not  know. 
But  one  cannot  suppose  that  there  was  any  notion 
of  using  it  for  general  building  purposes  at  that 
time,  though  no  doubt  the  owner  of  that  farm 
must  always  have  required,  first  of  all,  the  way 
to  the  cottages  in  one  direction,  and  then  a  way 
to  Wimbledon,  which  lies  in  another  direction.  Is 
there  any  such  evidence  of  user  for  purposes  beyond 
what  was  necessary,  and  beyond  what  was  reason- 
ably required  for  the  occupation  of  the  land  in  its 
existing  state,  as  entitles  us  to  hold  that  the  right 
extends  beyond  that  ?  I  agree  that  if  we  found 
that  several  houses  had  been  built,  and  that  the 
o  vner  of  Warren  Farm  had  exercised  the  right  of 
building  new  houses,  and  had  a  road  to  those 
new  houses*  we  might  infer  that  it  was  not  to  be 
confined  to  those  particular  houses,  because  that 
was  not  the  original  gn»nt.  But  for  that  it  must 
be  inferred  that  building  generally  was  contem- 
plated at  the  time  of  the  original  grant,  and  that 
that  was  included  in  it.  I  will  not  say  that  there 
is  no  evidence  of  it,  but  there  is  not  sufficient  evi- 
dence for  us  to  act  upon  and  say  that  there  is  a 
ri};ht  of  way  beyond  what  is  necessary  and  reason- 
able for  the  occupation  of  the  premises  as  they 
existed  at  the  time  of  the  supposed  grant.  The 
enlargement  of  Warren  Farm-house  does  not  go 
beyond  the  right  for  farming  purposes.  It  would 
be  a  very  narrow  construction  to  hold  that  because 
a  small  farm-house  with  some  small  buildings  was 
erected  200  or  300  years  ago,  the  farmer  could  not 
enlarge  his  farm  buildings  for  the  puipo*<es  now 
required  in  agriculture.  Then  with  regard  to  the 
cottage,  the  changing  of  a  mud  cottage  into  a  brick 
cottage  is  really  the  strongest  piece  of  evidence  in 
the  case.  That  is  very  weak  evidence,  if  it  is  evi- 
dence at  all,  because  if  a  mud  cottage  became  un- 


fit for  human  habitation,  in  the  alteration  of  it, 
although  there  is  the  carrying  of  bricks  for  the 
time,  the  burden  is  not  permanently  increased. 
On  the  assumption  that  the  owner  and  occupiers 
had  a  right  of  way  to  the  mud  cottage,  the  going 
to  the  brick  cottage  after  it  is  once  built,  is  no 
greater  burden  than  the  going  to  the  mud  cottage. 
The  other  acts  of  user  that  occurred  in  taking 
away  gravel,  and  in  going  to  the  farm  for  the 
purposes  of  shooting,  are  acts  of  user  reasonably 
connected  with  the  occupation  of  the  premises  as 
they  have  been  during  the  whole  time  that  the 
right  of  way  has  existed,  as  far  as  we  know.  I  am, 
therefore,  of  opinion  that  it  is  not  made  out  that 
there  is  any  right  to  use  this  road  for  the  purpose 
of  erecting  entirely  new  buildings,  and  then  after 
those  buildings  are  erected,  using  the  road  for  the 
purposes  of  those  buildings.  I  agree,  therefore^ 
that  the  appeal  must  be  dismissed. 

Bagoallat,  J. A— I  am  of  the  same  opinion. 
It  appears  to  me  that  there  are  two  ques- 
tions for  decision  in  this  case.  The  first  is, 
what  is  the  extent  of  the  right  of  way  which  is 
proved  by  the  evidence  in  the  case ;  and  the 
second  is,  if  that  right  of  way  is  established  as 
limited  to  particular  purposes,  can  it  be  extended 
consistently  with  the  rule  of  law  applicable  to 
questions  of  the  like  kind  P  I  think  the  judgment 
of  Parke,  B.,  in  the  case  of  Cowling  v.  Hig- 
ginson  (4  M.  &  W.  2i5)  has  been  interpreted  to  an 
extent  beyond  what  the  learned  Baron  intended. 
It  is  true  that  in  one  part  of  his  judgment  he 
uses  this  expression :  '*  If  it  is  shown  that  the 
defendant  and  those  under  whom  he  claimed  have 
used  the  way  whenever  they  have  required  it,  it 
is  strong  evidence  to  show  that  they  had  a  general 
right]to  use  it  for  ail  purposes,  and  from  which  a  jury 
might  infer  a  general  right."  These  words  taken 
by  themselves  point  in  the  direction  of  Mr. 
Miller's  argument.  But  I  think  those  wide  words 
are  qualified  by  this  statement :  "  If  the  way  is 
confined  to  a  particular  purpose,  the  jury  ought 
not  to  extend  it ;  but  if  it  is  proved  that  it  has 
been  used  for  a  variety  of  purposes,  then  they 
might  be  warranted  in  finding  a  right  for  all. ' 
Now  let  us  assume  we  have  the  case  of  an  agricul- 
tural district  where  there  has  been  a  right  of  way 
to  a  certain  piece  of  land  exercised  for  agricultural 
purposes  for  a  length  of  time,  and  then  \\  appears 
that  there  is  valuable  gravel  on  the  estate,  and 
it  is  raised  and  sold  from  time  to  time  and  carried 
over  the  way  previously  used  for  agricultural  pur- 
poses alone;  then  assume  that  afterwards  mineral 
produce  was  found  on  the  estate  and  raised,  and 
the  way  was  used  for  carrying  it  away,  and  one 
might  imagine  a  variety  of  acts  of  user  that  would 
from  time  to  time  arise  in  the  course  of  the  occu- 
pation of  the  land — in  such  a  case,  with  all  this 
variety  of  acts  of  uner  established,  I  can  under- 
stand that  the  jury  might  be  directed  to  find  from 
that  that  the  original  grant  must  be  treated  as  a 
gnint  for  all  purposes.  No  such  case  arises  here. 
If  it  is  not  proved  by  evidence,  as  I  think  it  is,  it 
is  admitted  that  the  right  of  way  was  used  for  agri- 
cultural purposes  from  time  immemorial.  Theu  we 
find  in  addition  to  that  two  or  three  kinds  of  user 
suggested  as  going  beyond  agricultural  purposes 
which  do  not  appear  to  do  so,  such  as  building  a  new 
bam,  or  adding  a  wing  to  the  house,  or  even  the 
shooting.  But  we  have  got  two  purpoaes  for 
which  this  way  has  been  used,  the  one  for  carry- 
ing materials  lor  replacing  a  mud  cottage  upon  a 
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small  portion  of  the  property  by  a  more  substan- 
tial building,,  and  the  other  for  taking  gravel  and 
carting  it  away.  If  it  came  before  me  as  a  jury- 
man to  sav,  whether  I  could  infer  a  right  to  use  the 
way  for  all  purposes,  I  should  answer,  "  No."  It 
is  not  like  a  general  user  for  all  purposes,  such  as 
Parke,  B.,  contemplated.  Therefore  to  the 
first  question  it  must  be  answered,  that  the  right 
of  way  has  been  enjoyed  merely  for  the  purposes 
to  which  the  land  was  applied  at  the  date  of  the 
grant  and  no  further.  Then  the  second  question 
is  whether  the  right  to  use  this  way,  being  limited 
to  these  particular  purposes  as  to  which  there  has 
been  actual  proof,  can  it  be  extended  to  the  pur- 

r>se8  for  which  the  defendant  desires  to  use  it  ? 
think  it  cannot  be  so  extended  consistenly  with 
the  rule  of  law  from  time  to  time  enunciated,  and 
particularly  in  the  case  of  Williams  v.  James  {ubi 
9UV.)  that  the  burden  oftbe  servient  tenement  must 
not  be  increased,  nor  can  the  nature  of  the  user  be 
substantially  changed.  Answering  the  questions 
that  arise  in  this  case  in  the  wny  I  have  sug- 
gested, it  appears  to  me  that  the  judgment  of  the 
Master  of  the  Bolls  is  correct,  and  that,  subject 
to  the  modification  which  has  been  mentioned  by 
Lord  Justice  James,  the  injunction  must  stand. 
B&AMWELL,  B. — I  agree,  and  have  nothing  to  add.. 
Appeal  accm'dirigly  dismissed  tvith  costs. 

Solicitors  for  the  appellant,  Dixan,  Ward, 
Letchworth,  and  Weld, 

Solicitors  for  the  respondents.  Home  and 
Hunter. 
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Registration  Case. 

AsHWORTH  (app.)  V.  Hopper  (resp.) 

County  vote — Freehold  deferminahle  at  will  of 
grantor — Parliamentary  franchise, 
WTiere  an  equitable  freehold  rent-charge  was  granted 
by  deed  ftrr  valuable  consideration  to  certain  per- 
soits  called  in  the  d^ed  '*  beneficiaries"   by  cer' 
tain  other  persons  called  therein  "  trustees,'*  the 
fmslees  having  by  the  deed  an  abaolute  power  of 
sale  of  the  whole  of  tJie  property  comprised  in 
the  deed,  it  was 
Held  by  the  court  (Lord  Colei'idge,  C.J.,  Grove  and 
AreJiibald,  JJ.)t  that  such  po^oer  of  sale  could 
only  be   exercised  subject  to  tlie   pioceens  being 
held  in  trust  for  tJie  **  beneficiaries,*'  and  that  the 
beneficiaries  had  a  sufficient  inferesf,  until   the 
exercise  of  ifunh  power  of  sale,  to  entitle  them  to 
the  franchise. 
Tuis  was  an   appeal  from    the    decision    of    the 
revising  barrister  for  the  North-Eaat  Division  of 
the  county  of  Lancaster,  who  struck  off  the  re- 
gister of  voters  for  ttiat  division  of  the  county  of 
Lancaster,  the  name   of  the  appellant,   and  the 
names  of  thirty  other  pprscms  whose  claim  aro^e 
under    circumatauces    similar    to    those    of   the 
appellant. 

The  material  parts  of  the  case  stated  by  the  re- 
TJaing  barrister  for  the  opinion  of  tha  court  were 
aa  foHowa : 

¥▲«•  Cas.— YoL.  X 


I 


The  appellant  claimed  to  be  entitled  to  vote  in 
respect  of  l-54th  share  of  a  freehold  rent-charge 
of  120^.  under  a  deed  of  which  the  following  is  a 
copy  : 

This  indeotnre,  made  the  28bh  day  of  Jan.  1875,  between 
[oertaln  persons  therein  called  the  trustees],  of  the  one 
part,  and  the  several  persons  whose  names  are  sabsoribed 
and  seals  affixed  to  these  presents,  and  whose  desorip- 
tions  are  set  forth  in  the  schedule  hereto  (hereinafter 
called  the  paid  beneficiaries),  of  the  other  part ;  whereas, 
by  an  indenture  dated  the  5th  day  J^n.  1875,  and  made 
between  Richard  biddall,  of  the  one  part,  and  the  said 
trustees  of  the  other  part,  in  consideration  of  the  sam  of 
28202.  therein  expressed  to  have  been  paid  to  the  said 
Kichard  Siddall  by  the  said  trustees,  all  those  four  plots 
of  land  situate  at  Waterford,  in  Bossendale  aforeeaid, 
formerly  part  of  an  estate  there,  called  the  Miller  Barn 
Estate,  and  also  all  those  messaagpes,  &o,,  erected  upon 
the    said  plots  of   land,  and  the  appurtenances  were 
granted  and  conveyed  to  uses  limiting  thereout  unto  the 
said  trustees,  their  heirs,  and  assigns,  the  clear  yearly 
rent  of  120L,  payable  by  equal  half  yearly  payments  on, 
&o.,  together  with    certain   powers    and  remedies    for 
securintr  and  enforcing  payment  of  the  same  yearly  rent, 
and  subject  to  the  said  rent,  powers,  and  remedies,  to 
the  UPC  of  the  said  Bichard  Siddall,  his  heirs^  and  assigns 
for  ever;    and  whereas  the  said  trustees  have  agreed 
with  each  of  the  paid  beneficiaries  for  the  sale  to  him  of 
the  beneficial  interest  of  and  in  one  undivided  equal  fifty- 
fourth  part  or  share  of  and  in  the  said  yearly  rent,  and 
the  securities  therefore,  at  the  price  of  521.  55.,  and  upon 
the  terms  hereinafter  appearing.    Now  this  indenture 
witnesseth  that  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  sum  of  521.  5s.  to  the  said  trustees, 
paid  by  each  of  the  said  beneficiaries  on  or  before  the 
execution  of  these  presents,  one  such  sum  being  so  paid 
by  each  of  them,  the  said  beneficiaries  (the  receipt  whereof 
the  said  trustees  do  hereby  acknowledge),  they  the  said 
trustees  do  hereby  declare  and  agree  to  and  with  the 
sail  beneficiaries  respectively,  that  they  the  said  trustees, 
their  heirs  and  assigns,  do  and  shall  henceforth  stand 
seized  and  possessed  of  one  undivided  fifty- fourth  part 
or  share  of  and  in  the  said  yearly  rent  of  1201. ,  and  the 
said  powers  and  remedies  for  securing  and  enforcing 
payment  thereof,  and  the  benefit  of  the  covenants  by  the 
said  Richard  Siddall,  in  the  hereinbefore  recited  inden- 
ture  contained  (all  nereinafter  referred  to  as  the  said 
rent  and  premises),  in  trust  for  each  of  the  paid  beneficia- 
ries, his  heirs  and  assigns,  absolutely.    And  it  is  hereby 
further  agreed  and  declared  by  and  between  the  said 
trustees  that  they,  the  said  trustees,  their  heirs  aiid 
assigns,  do  and  shall  stand  seised  and  possessed  of  the 
remaining  parts  or  shares  of  and  in  the  said  rent  and 
premises,  in  trust  for  the  said  trustees,  their  heira  and 
aspigns,  as  tenants  in  common,  in  equal  shares  ;  and 
each  of  them,  the  said  beneficiaries,  doth  hereby,  for 
himself,  his  heirs,  exeoutore,  administrators,  and  assigns, 
covenant  with  the  said  trustees,  their  htirs  and  assigns, 
that  if  at  any  time  he,  the  said  covenanting  party,  his 
heirs  or  assigns,  shall  be  decirous  of  selling  his  or  their 
part,  share,  or  interest  of  and  in  the  said  rent  and  pre- 
mises, such  part  or  bhare  shall  be  first  offered  to  the 
said  trustees,  or  the  survivors  or  survivor  of  them,  or 
other  the  trustees  or  trustee  for  the  time  being  of  these 
presents,  at  a  price  to  be  ascertained,  in  case  cf  dispute, 
Dy  two  arbitrators,  or  their  umpire,  to  be  appointed  and 
to  act  in  accordance  with  the  provisions  of  the  Common 
Law  Procedure  Act  1854,  or  any  then  subsisting  statutory 
modification  thereof.  And  each  ot  them,  the  said  trusteen, 
doth  hereby,  for  himself,  his  heirs,  ^c,  covenant  with 
the  others  of  them,  their  heirs  and  assigm*,  that  if  at  any 
time  he,  the  said  covenanting  party,  his  heirs  or  asei^nH, 
shall  be  desirous  of  selling  his  or  their  beneficial  part, 
share,  or  interest  of  and  in  the  said  rent  and  pri>mi«>es 
(including  the  benefit  of  the  covenant  hereinbefore  lastly 
contained),  such  part,  share,  or  interest  shall  be  first 
offered  to  the  others  ot  the  said  trustees,  or  the  survivor 
of  them,  or  other  the  trustees  or  tru««tee  for  the  time 
beintr  of  these  presents  (other  than  the  trustee  so  desiring 
to  sell),  at  a  prioe  to  be  a^toertained  in  case  of  dispute  ia 
mauntr  aforesaid.    And  it  is  hereby  expressly  agreed 
and    ceolared   that   the   said    trustees,   or    that    the 
survivors   or   survivor   of  them,    or    that    the   heirs 
of   such    survivor,    or    that    other    the    trustees    or 
trustee  for  the  time  being  of  these  preseuta  shall  re- 
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■peotiTelj  have  an  absolute  power  of  sale  oyer  the  said 
rest  and  premiseB  ezercifiable  at  their  or  his  disoretion, 
withoat  any  farther  consent  on  the  part  of  any  person. 
And  that  the  power  of  appointing^  a  new  trustee  or  new 
trastees  of  these  presents  shall  be  exercisable  by  the 
BiuryiTing^  or  cootinning  trustees  or  trustee  for  the  time 
being,  or  the  acting  executors  or  executor,  administrators 
or  administrator  of  the  last  surviving  and  continuing 
trustee,  or  by  the  last  retiring  trustees  or  trustee,  and 
on  every  or  any  such  appointment  the  number  of  trustees 
may  be  either  augmented  or  reduced.  And  each  of  them 
the  said  trustees,  so  far  as  relates  to  the  acta  of  himself 
an«i  his  own  heirs,  executors  and  administrators,  alone, 
and  so  far  as  to  bind  himself,  his  heirs,  executors,  ana 
administrators  respectively  only  while  in  the  actual 
custody  of  the  deeds  and  writings  herebv  covenanted  to 
be  produced,  and  so  far  as  practicable  to  bind  such  deeds 
and  writings,  into  whosesoever  hands  the  same  may 
come,  and  not  so  as  to  bind  himself,  his  heirs,  execu- 
tors or  administrators,  or  to  incur  any  liability  in  relation 
thereto,  farther  or  otherwise,  doth  hereby,  for  himself, 
his  heirs,  executors  and  administrators,  covenant  with 
each  of  the  said  beneficiaries,  his  heirs,  and  assigns,  that 
they,  the  said  covenanting  parties  respectively,  and  their 
respective  heirs  and  assigns,  will  at  all  times,  unless 
prevented  by  fire  oi  other  inevitable  accident,  upon  the 
request,  in  writing,  of  the  covenantee,  his  heirs  or 
assigns,  or  any  person  lawfully  or  equitably  claiming 
through  him  or  them,  any  estate  or  interest  in  the  saia 
rent  and  premises,  at  the  expense  of  the  person  or  per- 
bons,  &o.f  the  hereinbefore  recited  indenture  of  the  5th 
day  of  Jan.  1875,  and  this  present  indeoture,  or  either 
of  them,  for  the  support  or  manifestation  of  the  estate 
or  title  of  the  said  covenantee,  his  heirs  and  assigns,  and 
every  or  any  other  person  claiaiing  as  aforesaid,  and 
upon  such  request,  and  at  such  expense  as  aforesaid, 
make  and  deliver  to  the  person  or  persons  requiring  the 
same,  or  to  such  person  or  persons  as  he  or  they  shall 
appoint  such  true  copies,  attested  or  unattested,  of  the 
name  deeds  and  writings  as  he  or  they  may  require,  and 
in  the  meantime  keep  the  said  deeds  and  writings  safe, 
uncancelled  and  undefaced. 

The  deed  was  duly  executed  and  signed  by  the 
parties  thereto,  and  proof  of  such  execution  given, 
and  also  of  the  fact  that  previous  to  the  31st.  Jan. 
1875,  the  claimant  bad  received  payment  of 
11.  28.  2(2.,  being  the  first  half  yearly  instalment  of 
the  one  fifly-fourth  share  of  the  rent-charge.  The 
claimant's  full  share  of  the  smd  rent-charge  being 
21.  48.  4d.  per  annum. 

It  was  contended  on  behalf  of  the  objector  that 
the  covenant  by  the  parties  in  the  said  deed,  who 
are  therein  called  the  *'  beneficiaries,"  that  if  at 
any  time  they  should  be  desirous  of  selling  their 
respective  shares,  such  shares  should  first  be 
ofifered  to  the  persons  in  the  said  deed  styled  the 
trustees  at  a  price  to  be  ascertained  in  case  of  dis- 
pute by  arbitration,  and  the  absolute  power  of 
sale  vested  in  the  trustees  by  the  said  deed  exer- 
eiseable  at  their  or  his  discretion,  without  any 
further  consent  on  the  part  of  any  person,  were  in- 
consistent with  the  claimant  having  such  freehold 
interest  in  the  said  l-54th  share  of  the  said  rent- 
charge  as  would  entitle  him  to  have  his  name  in- 
serted on  the  said  list  of  voters.  I  was  of  opinion 
that  inasmuch  as  the  estate  of  the  beneficiaries 
might  be  determined  at  the  will  of  the  trustees, 
the  former  had  not  such  an  interest  in  the  rent- 
charge  as  entitled  them  to  vote.  I  therefore  ex- 
punged the  name  from  the  list.  The  question 
tor  the  court  was  whether  this  decision  of  the 
revising  barrister  was  correct  or  not. 

Chref,  Q.O.,  for  the  appellant. — The  estate 
granted  to  the  beneficiaries  was  an  equitabU  free- 
hold which  would,  indeed  there  is  no  question 
raised  as  to  that,  give  a  right  to  vote  if  there  were 
no  conditions  or  covenants  in  the  deed  relating  to 
the  determination  of  the  estate  conveyed.  The 
eftaot  of  the  conditions  for  determining  the  estate 


is  not  to  alter  the  nature  of  the  estate  during  its 
actual  continuance.  It  remains  an  equitable  free- 
hold until  it  is  put  an  end  to  by  the  exercise  by 
the  trustees  of  their  absolute  power  of  sale,  or  by 
a  sale  by  the  beneficiaries  themselves.  [Lord 
Coleridge,  C.J. — There  is  nothing  against  you  in 
the  right  of  pre-emption  that  is  given  to  the 
trustees,  but  assuming  that  the  absolute  power 
of  sale  that  is  given  to  them  can  be  exercised  by 
them,  without  any  regard  to  the  interest  of  the 
beneficiaries,  and  the  money  resulting  from  the 
sale  appropriated  by  them,  would  the  estate  still 
be  an  equitable  freehold  P]  The  trustees  cannot 
appropriate  the  money  resulting  from  a  sale  under 
this  power.  Equity  would  impose  a  trust  upon 
them,  they  would  be  trustees  of  the  money  re- 
sulting from  the  sale,  just  as  before  the  sale  they 
were  trustees  of  the  estate.  That  a  trust  is  to  l>e 
implied  is  evident  from  the  whole  frame  of  the 
deed.  In  the  witnessing  clause  the  trustees  agree 
with  the  beneficiaries  to  stand  seised  in  trust  for 
the  beneficiaries  absolutely.  The  deed,  too,  shows 
that  the  agreement  was  for  a  sale  to  the  benefi- 
ciaries, and  shows  that  the  beneficiaries  paid  for 
en  interest  and  not  for  a  mere  tenancy  or  holding 
at  the  absolute  will  of  the  trustees.  The  4th 
section  of  the  Act  23  &  24  Vict.  c.  145,  enacts 
that  the  money  received  upon  sales  by  trustees 
having  a  power  to  sell,  shall  be  laid  out  in  the 
manner  indicated  in  the  instrument  creating  the 
trust,  but  if  no  indication  is  therein  contained,  then 
in  the  purchase  of  other  hereditaments  ;  and  it 
may  well  be  that  this  section  being  in  the  mind  of 
the  draftsman,  he  avoided  the  unnecessary  labour 
of  inaicating  what  should,  in  case  of  a  sale  by  the 
trustees,  be  done  with  the  resulting  funds.  But 
even  if  the  trustees  could  determine  the  estate  at 
their  absolute  will,  and  appropriate  the  proceeds 
of  the  sale  of  it,  it  would  &>till,  until  they  did  so, 
be  an  equitable  freehold  and  confer  the  right  to 
vote.  Davis  v.  Waddington  (7  M.  &  G.  37,  note 
(a),  p.  45)  shows  what  interests  the  court  have 
held  not  to  be  freehold  interests,  but  mere  hold- 
ings at  the  will  of  the  grantors,  and  it  is  evident 
that  the  case  itself  of  Davis  v.  Wadditigtoii  is  re- 
garded by  the  learned  reporters  as  an  extreme 
case,  or  indeed  as  being  actually  wronglv  decided 
bv  the  court.  In  2  Coke*s  Instil.  201a,  the  nature 
of  freehold  estates  on  condition  is  explained.  The 
authorities  are  to  be  found  collectea  in  Wynne  v. 
Wynne  (2  M.  &  G.  19),  a  case  mentioned  in  the 
note  to  Davie  v.  Waddinpton.  The  statute  gives 
to  the  persons  in  possession  of  equitable  freehold 
rent-charges  of  certain  value  the  right  to  vote, 
and  does  not,  either  expressly  or  by  implication, 
deprive  them  of  it  because,  under  certain  circum- 
stances, the  estate  may  be  divested.  He  also 
cited  Sugden  on  Powers,  8th  edit.  p.  452. 

J.  Edwards,  Q.C.,  for  the  respondent. — The  in- 
tention of  this  deed  is  obviously  to  manufacture  a 
number  of  votes,  and  to  keep  the  voters  in  a  state 
of  perpetual  dependence  on  the  trustees,  as  they 
are  called.  It  is  true  that  it  is  not  found  by  the 
case  that  this  deed  is  a  fraud,  or  within  the 
statute  10  Anne  c.  23,  but  it  is  submitted  that  the 
interest  which  the  beneficiaries  have  is  dependent 
upon  the  absolute  will  of  the  trustees,  who  are  the 
grantors.  A  person  may,  when  there  is  no  im* 
pending  contest,  desire  to  withdraw,  and  the  trus- 
tees wiU  then  allow  him  to  do  so,  and  pay  him  aa 
arbitration  price ;  but  when  an  election  is  impend* 
ing,  and  he  is  not  to  be  depended  upon  as  a  snr^ 
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voter  for  the  party  espoased  by  the  trustees,  they 
will  sell  over  his  head,  unless  indeed  seeing  his 
dani^r  he  reconciles  himself  to  the  trustees  and 
their  party.  The  Act  ^23  &  24  Yict.  c.  145)  only 
deals  with  cases  where  there  is  a  trust ;  it  does 
not  impoee  a  trust  where  none  has  been  created 
by  the  instrument.  [Archibald,  J.— You  must 
not  overlook  the  fact  that  the  beneficiaries  have 
paid  a  valuable  consideration.]  It  is  a  matter  to 
be  decided  upon  the  construction  of  the  whole 
instrument,  whether  there  is,  in  truth,  any  trust. 
But,  even  assuming  that  when  the  question  arises 
between  the  parties  to  the  instrument,  the  bene- 
ficiaries will  be  held  to  have  equitable  freeholds,  it 
may  well  be  that  for  election  purposes*  public 
policy  requires  a  different  construction  to  be  put 
upon  the  matter.  It  has  never  been  decided  tnat 
a  freehold  determinable  at  the  will  of  the  grantor 
gives  a  vote;  and  here,  as  I  have  submitted,  the 
trastees  are  the  grantors.  Cases  bearing  on  this 
point  are  to  be  found  collected  in  Rogers  on  Elec- 
tions, 10th  edit.,  p.  12,  and  in  a  judgment  of  Mr. 
Manning's,  sitting  as  revising  barrister  for  South 
Hants,  reported  in  2  Jur.  459.  In  Beeaon  v. 
Burton  (12  C.  B.  647;  20  L.  I.  Rep.  3  0.  S.;  2 
Lnt.  225,  232),  Maule,  J.,  says :  **  It  is  the  arbitrary 
power  of  removal  which  presents  the  estate  beine 
a  freehold."  Here  there  is  an  arbitrary  power  ot 
removal,  and  there  is  not  any  resulting  trust  of 
the  purchase  money  in  favour  of  the  grantees. 
The  estate,  therefore,  at  any  rate  for  election  pur- 
posefl,  is  not  a  freehold.  He  also  referred  to  Lewin 
on  Trnsts,  p.  176;  Burgess  v.  Wheate  (1  Eden. 
177);  Steele  v.  Boswortk  (11  L.  T.  Rep.  N.  S.  507  ; 
34  L.  J.  57.  0.  P. ;  10  Jur.  N.  S.  1239). 

Chrai,  Q.C.,  replied. 

Lord  Coleridge,  C.J. — This  case  comes  to  us  on 
appeal  from  the  decision  of  the  revising  barrister, 
who  struck  the  name  of  the  appellant  off  the  list 
of  voters,  under  these  circumstances :  There  was  a 
deed  which,  according  to  one  construction,  gave  to 
the  appellant,  and  the  other  persons  styled  in  the 
deed  *'  beneficiaries,"  an  estate  of  freehold,  but 
which  according  to  another  construction,  gave 
them  nothing,  or  nothing  except  what  the  so-called- 
trastees  chose  to  allow  them  to  have.  The  c^ues* 
tion  is,  which  of  these  is  the  true  construction  ? 
This  deed  between  "trustees  "  and  "  beneficiaries  '* 
recites  an  earlier  indenture  whereby  in  considera^ 
tion  of  a  considerable  sum  of  money  certain  lands 
were  conveyed  to  uses  limiting  thereout  unto  the 
"  trustees,"  their  heirs  and  assigns,  the  yearly 
rent  of  120Z.  to  the  use  of  the  grantor,  his  heirs 
and  assigns.  We  must  take  it,  as  the  case  stiinde, 
that  this  deed  did  give  to  the  "  trustees  "  the  rent. 
Then  the  "trustees"  sell  in  small  shares  the 
gpreater  part,  but  not  the  whole  of  this  rent  to  the 
**  beneficiaries."  The  portion  unsold  still  remained 
in  the  **  trustees."  The  deed  which  we  have  to 
construe  statei  that  there  was  an  agreement  for  a 
9aXe  between  the  "  trustees "  and  the  "  bene- 
ficiaries," and  in  the  operative  part  of  the 
deed  it  is  "  declared  and  agreed  that  the 
trustees  shall  stand  seised  of  the  remaining 
parts  or  shares  of  and  in  the  said  rent  and  prt*- 
miHea  in  trust  for  the  trustees,  their  heirs  and 
assigns."  The  trastees  are,  therefore,  beneficial 
owners  of  the  remaining  parts  or  shares.  Then 
each  beneficial  owner  covenants  to  give  an  offer 
to  the  trastees  first,  of  his  part  or  share,  when  he 
may  wish  to  sell.  This  is  followed  by  a  provision 
Cor  datannining  the  price  to  be  paid  in  such  case, 


if  the  Irnstees  wish  to  buy.  So  far  there  is  a 
freehold  interest.  Then  comes  this  important 
clause.  "It  is  hereby  expressly  agreed  and  de- 
clared that  the  said  trustees,  or  that  the  survivors 
or  survivor  of  them,  or  that  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall 
respectively  have  an  absolute  power  of  sale  over 
the  said  rent  and  premises,  exercisable  at  their 
or  his  discretion  without  any  further  consent  on 
the  part  of  any  person."  I  think  myself,  though 
I  know  not  whether  as  to  this  I  shall  have  the 
assent  of  my  brothers,  that  it  is  a  power  ex- 
tending as  well  to  each  separate  and  individual 
share  or  part  as  to  the  whole  corpus  ;  but  at  any 
rate,  even  if  they  cannot  sell  each  part  or  share 
separately,  they  can  sell  the  whole  corpus  without 
any  consent  on  the  part  of  the  beneficiaries  to  the 
sale.  Now,  if  that  were  a  power  which  the 
trustees  might  exercise  for  their  own  benefit, 
pocketing  the  proceeds,  as  at  present  advised  I 
should  say  that  Davis  v.  Waddington  (7  M.  &  G. 
37)  and  Beeson  v.  Burton  (20  L.  T.  Rep.  0.  S.  Ill  ; 
12  C.  B.  647 ;  2  Lut.  225,  232)  applied,  and  that 
the  deed  would  not  operate  to  give  an  equitable 
freehold  interest.  I  think,  however,  that  this  is 
not  the  true  construction  of  this  deed.  A  con- 
sideration was  paid  for  the  interest  conveyed,  as 
appears  by  the  deed,  in  the  latter  portion  of  which 
is  round  this  power  of  sale,  so  that  the  law  would, 
in  my  opinion,  imply  that  the  proceeds  were  not 
to  go  into  the  pockets  of  the  trustees.  Although 
the  power  of  sale  i&  absolute,  and  no  trust  is  ex- 
pressed, yet  a  trust  can  be  collected  from  the 
deed.  Even  if  the  Act  of  Parliament  cited  (23  & 
24  Yict.  0.  145)  does  not  apply,  the  trustees  can- 
not in  defiance  of  the  interests  of  the  cestui  que 
trusts  forfeit  the  fifty  guineas  consideration 
money,  so  that  until  the  arising  of  the  event 
defeating  the  estate,  until  the  exercise  of  the 
absolute  power  of  sale,  there  is  a  freehold  interest. 
It  may  be  that  a  fraud  upon  the  election  law  was 
intended,  but  the  revising  barrister  has  not  so 
found.  To  create  votes  is  not  unlawful,  but  to 
create  them  so  as  to  be  in  the  absolute  power  of 
the  creator  is  an  object  which,  if  unlawful,  is  not 
attained  by  this  deed,  for  these  trustees,  whother 
they  wish  iter  not,  have  created  a  franchise  which 
they  cannot  extinguish  without  accounting  to  the 
voters  created  for  the  proceeds  of  the  property, 
and  so  repaying  them  the  amount  invested.  The 
decision  of  the  revising  barrister,  therefore,  is  in- 
correct. 

GttOVB,  J. — I  am  of  the  same  opinion.  Whether, 
if  the  interest  were  subject  to  revocation  at  the 
mere  will  of  the  trustees,  it  would  be  a  freehold  or 
not,  we  need  not  decide.  I  am  far  from  saying 
that  it  would  not  be  a  freehold.  Still,  so  long  as 
it  existed  Co.  Lit.,  42,  and  the  cases  cited  in 
Comyn's  Digest,  Tit.  Estate  (A  6),  and  the  notes  to 
Davis  V.  Waddington  (7  M.  &  G.,  note  a),  make  it 
arguable  that  it  would  be  a  freehold,  though  defea- 
sible at  will ;  but  that,  as  I  say,  is  aquestion  which 
it  is  unnecessary  to  decide.  So,  also,  is  it  unne- 
cessary to  decide  whether  the  power  of  sale  is  as 
to  the  whole  property  or  as  to  each  sepanite  share. 
We  can  only  look  to  the  deed,  not  to  any  extra- 
neous facts.  Can  we  derive  it  therefrom  as  the  in- 
tention of  the  parties  that  the  money  was  given 
to  persons  who  may  at  once  forfeit  the  interests 
for  which  the  money  was  paid  and  pocket  the 
money  P  To  construe  the  deed  so  would  be  con- 
trary to  the  use  and  plain  meaniiv^  q&  \»\i^  ^^\^ 
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"  trustees."  The  trusteea  are  ao  named  in  the 
deed,  taiA  the  other  contracting  parties  are  called 
"  beneticiarieB,"  and  give  a  con ei deration.  A  court 
of  eaaity  would  ioipose  a  trust,  and  hbj  they  sold 
for  the  benefit  of  tte  beneBciaries.  I  think  the 
Btatotea  would  Rupply  thia  if  it  were  ueeded, 
thoDffh,  in  my  opinion,  it  is  not  necessary  Ui  rely 
upon  the  statute.  As  I  read  the  Act  (23  &  24 
Vict.  c.  145)  it  aaves  the  insertion  of  certain  pro- 
visions, and  where  they  are  not  inserted  adds  to 
the  deed  what  a  court  of  equity  would  say  waa 
required  for  the  jnsL  construction,  and  refers  to 
the  case  of  deeda  in  which  persons  called  trustees 
have  a  power  of  sale,  I  think,  therefore,  that 
tbeae  persons  did  take  an  equitable  freehold  in- 
terest, and  that  aa  the  sale  waa  not  to  be  for  the 
trustees'  own  benefit  it  is  clear  that  the  appel- 
lant bas  Bttch  an  intarest  as,  the  value  bein;; 
admittedly  sufficieat,  will  entitle  him  to  the 
franchise. 

ARcuiDiLD,  J.~I  am  of  the  aamo  opinion.  The 
question  is.  whether  the  appellant  has  a  freehold 
interest.  I  think  we  must  look  at  the  deed  and 
construe  it  without  reference  to  the  motives  of  the 
grantor,  and  when  so  looked  at,  the  deed  in  its 
earlier  part  amply  conveys  a  freehold  interest. 
We  need  not  decide  whether  the  case  of  DavU  v. 
Waddington  [supra)  governs  the  prenent  case  or  not, 
I  refrain  from  aaying  whether  tbia  case  is  similar 
to  that  case  or  to  the  case  of  Beeaon  v.  Burlon 
(sup.),  bat  from  the  whole  contents  of  the  deed  t 
am  clear  that  the  power  of  saleoannol  be  construed 
as  Mr.  Edwards  has  auggested.  The  first  part  of 
the  deed  givea  an  interont  to  the  ceetuU  que  tru»l, 
and  then  it  provides  that  they  may  sell  that  in- 
terest. The  truatees  are  to  bold  for  the  cealuis 
qun  tTuil  their  heirs  and  assigns. 

Solicitors  for  the  appellant,  liiiUdale,  Oraddack, 
and  Ridsdale. 


Nov.  13  and  15,  1875. 
Hall  v.  Nottihohah  and  others. 

Cmtom-^E^ereafionin  alKno  solo— Uight  of  parish- 
iouert  to  at  any  time  in  the  year—Beasoanbleneii 
(ltd  cerlainli/  o/  cuttom—"Any  lawful  and 
ynnoeent  recreation  " — "  Ani/  lime  in  the  year  " — 
Meaning  of  word  "  cvatom." 

A  custom  lOM  elaiined  for  the  inhabitants  of  a  parish 
to  erect  a  Magpole  in  a  eerlain  piece  of  ineloied 
ground  of  a  private  owner  in  tka  parish,  and  to 
dance  round  and  about  tJie  same,  and  otherwise 
enjoy  any  lavifnl  and  innocent  recreation  at  any 
time  in  the  year  on  the  said  ground  : 

HoUbythe  court  {Kelly,  O.B.,  and  Cleasby  and 
Ampkleti,  BB.)  to  be  a  good  valid  and  reason- 
able  euglotn,  and  sufficienlly  certain,  on  Ike 
authority  of  Abbott  V.  Weekly  (1  Liv.  176)  and 
Filoh  V.  Bawling  and  another  (2  S.  Blade.  393) 
tchich  were  approved  and  foUotved  in  preference 
to  Willechamp  v.  Johnson  and  othera  iWillei 
205  (note  b),  which  woe  also  distinguieked. 

Per  Cleanby,  B.  the  meaning  of  the  word  "  eutlom  " 
to  a  case  like  this,  is  something  having  the  effect 
of  a  local  Uuo,  arising  from  the  consent  of  alt  the 
f/tAabiiuHl»  of  a  district  from  bffor«  the  time  of 


TiiiB  was  au  appeal  from  the  decision  of  the  Jadgo 
of  the  County  Court  of  Shropshire,  holden  aG 
Ludlow,  in  an  action  of  trespaaa  which  was  brOQ|{ht 
by  the  plaintiff  against  the  defendants,  parish* 
ionera  of  the  parish  of  Aahford  Carboaell  in  the 
county  of  Salop,  for  trespass  on  a  field  or  piece  of 
pasture  land  called  "  The  Maypole  Piece  aitoate 
in  the  said  pariah.  The  defendants  pleaded  a  right 
under  a  oustom  which  they  claimed  for  the  pnriah- 
ionera  of  Ashford  Carbonell  to  go  upon  the  aaid 
piece  of  land  at  all  times,  for  the  purpose  of  nsina 
the  same  as  a  recreation  ground,  and  theydJepatea 
the  plaintiS"s  right  to  the  freehold  of  the  land. 

Tne  learned  judge,  after  hearing  the  evidence 
and  arguments  on  both  sides,  found  that  the  free< 
hold  was  in  the  plaintiff  and  that  the  land  in 
reapect  of  which  the  righta  were  claimed,  wasapieoe 
of  glebe  land  situate  in  an   enclosed   field   of  tho 

flamtiff,and  wbichglebe  was  exchanged  in  the  year 
780  by  the  incnrobent  of  Ashford  Carbonell  (with 
tbe  consent  of  the  bishop)  with  a  predecesaor  of 
the  plaintiU  for  an  equal  portion  of  another  field 
in  the  said  pariah,  ofeqnal  value;  that  the  aaid  land 
over  which  the  said  rights  were  claimed  hod  been 
regularly  rated  to  the  poor,  and  tithe  had  been  paid 
'  and  commuted  for  the  aame  ;  and  that  the  custom 
had  been  claimed  for  a  number  of  years   by  tbe 

Earish  and  also  diaputed  by  the  owner  for  the  time 
eiiig  for  the  aame  period.    He  found  also  that  the 

I  aaid  piece  of  land  was  subject  to  a  laviful  custom. 
for  the  inhabitants  of  the   said   pariah  to  erect  a 

I  Maypole  on  the  said  ground,  and  dance  round  and 
about  the  aame,  and  otherwise  enjoy  anylawful  aad 
innocent  recreation  at  any  time  in  the  year  on  the 
aaid  ground.  Judgment  having  accordingly  been 
given  in  favour  of  the  defunaanta.  the  plaintilf 
brought  the  present  anpeal.  The  question  for  the 
opinion  of  tbe  Court  ot  Jlxchequer  was  whether  the 
custom  alleged  was  good  in  law. 

Masterman,  fnr  the  plamtilf  (appellant),  sub- 
mitted that  the  custom  was  bad,  inasmuch  as  it 
was  too  wide,  general  and  uncertain.  The  parti- 
cular games  or  sports  were  not  specified,  nor  were 
the  times  at  or  during  which  they  note  to  be 
indulged  iu  limited :  The  defendants  claimed  a  right 
by  cnatom  to  dance  and  enjoy  other  recreations  at 
any  and  alt  times  of  the  year  on  the  plaintiff's  land, 
and  that  such  a  custom  could  not  be  upheld 
waa  clear  from  the  case  of  Millecfiamp  y. 
Johnson  and  others  {Willes  205,  nolo  b]  in  which 
the  custom  claimed  waa  for  all  the  inhabitants 
of  the  Town  of  C,  for  the  time  being  to  have  ifnd 
enjoy  the  liberty  and  privilege  of  playing  at  all 
rural  aporta  or  games  in  the  said  close  every  year 
at  all  times  of  the  year  at  their  will  and  pleasure, 
and  the  court  held  that  the  custom  as  laid,  extend- 
ing to  "  any  rural  aports,"  waa  too  general  and 
uncertain,  No  doubt  a  somewhat  simitar  cuatom 
waa  upheld  in  Abbott  v.  Weekly  (1  Lev.  I7fi)  where 
a  prescription  for  all  the  inhabitants  of  the  vill,  to 
danoe  at  all  times  of  the  year  at  their  free  will  for 
their  recreation  on  the  plaintiff's  close  was  held  « 
good  cuatom.  So  alao  in  Fitch  t.  Haviling  aiu( 
altiers  [  2  H.  Blacks.  □.  393)  a  cuatom  for  all  the 
inhabitants  of  a  parisu  to  play  at  all  kinds  of  law* 
ful  games  and  sfwrta  and  paatimes  in  the  oloee  of 
A.,  at  all  seasonable  times  of  the  year,  at  their  free 
frill  and  pleasure,  *raa  held  to  he  reasonable  and 

good.    But  these  oaiesare  clearly  dislinguiahabtet 
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In  AhhoH  ▼.  Weekly  the  recreation  was  specified 
and  limited  to  dancing ;  whereas  here  it  extended 
not  onlj  to  dancing  on  May  Day,  bat  to  all  and 
any  other  times  and  to  any  other  games  and  re- 
creations, so  that  it  might  deprive  the  plaintiff  of 
the  entire  use  of  his  land  for  any  agricultural  or 
profitable  parpose ;  and  in  Fitch  y.  Bawling  the 
claim  was  limited  to  all  seasonable  times  of  the 
year,  whereas  in  the  present  case  there  was  no  such 
limitation.  [Amphlbtt,  B.  referred  to  Race  v. 
Ward  and  others  (4  E.&B.  702 ;  24  L.  J.  153,  Q.  B.)] 
The  oonrt  will  b«  slow  to  hold  the  custom  good  as 
it  is  one  **  beyond  reasonable  control,"  and  falls 
within  the  judgment  of  Lord  St.  Leonards,,  L  C.  in 
the  Scotch  appeal  case  of  Dyce  v.  Hay,  in  the 
House  of  Loras  (1  Macq.  H.  L.  Cases)  where  the 
right  was  claimed  for  the  pursuer,  as  an  inhabi- 
tant of  Aberdeen,  to  go  at  all  times  for  purposes 
of  recreation  upon  the  enclosed  land  of  the  appel- 
lant, and  in  nis  judgment  there  at  p.  309  his 
Lordship  said,  "  Now  that  I  conceive  is  a  claim  so 
large  as  to  be  entirely  inconsistent  with  the  rights 
of  property,  for  no  man  can  be  considered  to  have  a 
rignt  of  property  worth  holding  in  a  soil  over 
which  the  whole  world  has  the  privilege  to  walk 
and  disport  themselves  at  pleasure.  FKellt 
C.B. — ^Tbat  case  was  a  case  of  prescription.] 

Nov.  15. — Bosanqttet,  for  the  defendants  (respon- 
dents), contra,  contended  that  the  custom  claimed 
was  a  perfectly  jp;ood  and  valid  one.    The  proposi- 
tion contended  K)r  by  the  plaintiff  is  that  there 
cannot  be  so  wide  a  custom  in  alieno  solo,  and, 
inasmuch  as  a  parish  cannot  as    an  individual 
person  have  a  freehold,  it  amounts  to  saying  that  a 
piece  of  ground  cannot  be  dedicated  to  the  use  of 
a  parish  so  that  the  parishioners  may  have  a  right 
to  play  games  therein,  which  would  be  a  practical 
denial  of  the  right  to  a  village  green.    Abbott  v. 
Weekly  {uhi  sun.)  is  it  is  submitted  a  conclusive 
authority  for  tne  defendants.    The  custom  under 
which  the  trespass  in  that  case  was  justified  was 
alleged  to  be  for  all  the  inhabitants  of  the  vill 
to  dance  on  the  locus  in  qtw  at  all  times  of  the 
year.    The  objection  was  taken  afler  verdict  that 
a  prescription  to  dance  in  the  freehold  of  another 
and  spoil  his  ^rass  was  void,  especially  as  it  was 
said,  *' at  all  times  of  the  year      and  not  at  all 
seasonable  times.    But  the  court  said,  "  This  is  a 
good  custom  and  it  is  necessary  for  the  inhabi- 
tants to  have  their  recreation.       So  in  Fitch  v. 
Sawling  {ubi  sup,)  a  custom,  for  "  all  the  inhabi- 
tants of  a  parish  to  play  at  all  kinds  of  lawful 
games,  sports,  and  pastimes,  in  the  close  of  A.  at 
all  seasonable  times  of  the  year  at  their  free  will 
and  pleasure "  was  held  to  be  good ;  the  court 
there  resting  their  judgment  on  Weekly  v.  Abbott 
{nhi  sup,)  and  BuUer,  J.  in  his  judgment  there 
Bays, "  In  the  case  in  Levinz  {Mbott  v.  Weekly) 
the  court  say  that  it  is  necessary  for  the  inhabi- 
tants to  have  their  recreation.    If  so,  it  is  a  matter 
of  law,  and  though  there  may    be    precedents 
which  state  such  custom  to  be  for  either  the  health 
or  recreation  of   the  inhabitants,  jet  where  the 
court  lay  it  down  that  recreation  is  necessary,  it 
is    not    necessary    to    be   averred  in    pleading." 
[KxLLT,  C.B. — Tne  right  claimed  in  the  present 
case  is  the  use  of  the  whole  surface  of  the  soil  of 
the  plaintiff's  land  at  all  times.]    That  is  so,  but, 
though  no  doubt  such  a  custom  might  and  pro  t 
bablj  would  praoticaUy  deprive  the  owner  of  the 
meand  profit  of  the  surface,  the  current  of  authority 
la  in  ita  fiiToar.    And  as  to  MiUeehamp  v.  Johnson 


(ubi   svp.)  relied   on  by  the   plaintiff,    the   only 
case  that  is  at  all  opposed  to  the  contention  of  the 
defendants,  the  decision  there  that  the  custom  as 
laid,  extending   to  "any  rural  sports,"  was  too 
general  and  uncertain,  is  not  good  law ;  whilst  as 
to  "  all  times  of  the  year,"  the  court  there  expressly 
held  that  these  "  mubt  be  taken  to  mean  all  legal 
and  seasonable  times  of  the  year,"  and  that  this 
did  not  take  away  the  profits  of  the  land.     Sir 
W.  Blackstone  (2  Black.  Comm.  p.  263  of  the  16th 
edition  by  Coleridge  and  p.  293  of  the  20th  edition 
by   Stewart)    in    pointing    out     the     distinction 
between    custom    and    prescription,    the   former 
being  "  properly  a  local  usage  and  not  annexed  to 
any  person,     says,  **  If  there  be  a  usage  in  the 
parish  of  Dale  that  all  the  inhabitants  of  that 
parish  may  dance  on  a  certain  close  at  all  times  for 
their  recreation  (which   is  held  to  be  a  lawful 
usage)  this  is  strictly  a  custom,  for  it  is  applied  to 
the  place  in  general  and  not  to  any  particular  per- 
son, 'and  he  cites  i4&2>o/^v.  Trc^-W?/ as  upholding  such 
a  custom.  The  question  arose  again  in  this  court  in 
Mountiey  v.  Ismay  (7  L.  T.  Rep.  N.  S.  767 ;  1  H.  & 
C.  729^12  L.  J.,'N.  S.,  94,  Ex.)  and  both  Pollock, 
C.B.    and  Martin,  B.   in    their   judgments  refer 
to  Abbott  V.  Weekly  as  distinctly  holding  such  acus* 
tom  as  the  present  though  not  limited  to  "  season- 
able times  "  to  be  good.     The  case  of  Dyce  v.  Hay 
(ubi  8up.)  though  cited  by  my  friend  in  support  of 
the  plaintiff's  case,  in  truth  is  an  authority  in  favour 
of  the  plaintiff,  for  the  Lord  Chancellor  (Lord  St. 
Leonards,  in  his  judgment  says  "  There  is  one 
thing  as  to  which  I  must    particularly    guard 
myHcIf,  and  I  must  anxiously  beg  that  the  House 
may  not  be  taken    as    expressinc^    any    adverse 
opinion  ;  I  mean  that  right  to  which  the  right  in 
question    in    this    case    has     been    improperly 
assimilated ;  the  right  of  village  greens  and  play- 
grounds the  enjoyment  of  which  has  been  dedicated 
to    the    public  ...  It  is   now    admitted    to    be 
ciear  that   the   law  of   Scotland  in   that  respect 
agrees  with  the  law  of  England.     If  there  be  a 
piece  of  ground  uninclosed  (not  that  I  mean  to  say 
inclosure  would  make  any  difference,  unless  there 
was  an  exercise  of  an  adverse  right),  but  I  say,  if 
there  be  a  piece  of  ground  uninclosed,  and  dedi- 
cated from  time  immemorial  to  the  public  from 
which  a  custom  may  be  laid  for  sports  generally 
or  for  village  recreation,  nobody  1  trust  will  sup- 
pose that  such  rights  can  at  all  be  affected  or  dis- 
turbed by  any  decision  at  which  your  Lordtiihips  may 
arrive  upon  the  present  appeal.    Those  rights  will 
remain«untouched,  and  are  unassailable,  be  the  fate 
of  this  case  what  it  may."    [Kelly,  C.B. — As  far 
as  it  may  operate,  that  opinion  of  Lord  St.  Leon- 
ards, although  the  decision  in  the  particular  case  is 
the  other  way,  is  no  doubt  in  your  favour.]  There  is 
nothing  unreasonable  in  one  piece  of  ground  in  a 
parish  being  dedicated  to  the  recreative  use  of  the 
inhabitants  of  the  parish,  andall  the  cases  recognise 
the  validity  of  such  a  custom.    [Amphlktt,  B. — 
In  his  judgment  in  liace  v.  Ward  (4  E.  &  B.  at  p. 
713)  Lord   Campbell,  C.J.   refers  to  the  case  of 
Abbott  V.  Weekly  in  Levinz  (tibi  svp.)  and  says  **  It 
is  a  good  custom  for  all  the  inhabitants  of  a  parish 
to  dance  in  a  particular  spot  or  the  like."] 

Masterman  in  reply. — The  assumption  that  this 
ground  is  a  village  green,  and  that  its  destruction 
will  be  wrought  by  the  court  giving  judgment  for 
the  plaintiff,  has  no  foundation  in  fact.  The  close 
in  question  is  an  inclosed  piece  of  land  about  an 
acre  in  extent,  and  it  is  found  by  the  case  to  be  the 
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plaintiff's  freehold ;  it  was  formerly  glebe  land.  It 
IS  rated  to  the  poor  and  tithes  have  been  commuted 
and  paid  in  respect  of  it.  Certainly  since  1780  it  has 
not  in  any  way  been  waste  of  the  manor.  Taking 
its  name  "The  Maypole  Piece,"  the  utmost  there 
conld  be  gotten  from  that  would  be  that,  as  in 
Mouneey  v.  Itmay,  the  parishioners  might  have  a 
right  to  dance  there  on  May  Day.  All  the  cases  that 
have  been  cited  are  cases  of  limited  rights;  and  Mille» 
champ  y.  Johnson  shows  that  a  custom  for  all  kinds 
of  ffames  at  all  times  is  uncertain  and  too  laro^e. 

Kelly,  C.B. — I  have  had  very  considerable 
doubt  in  the  course  of  the  argument  of  this  case, 
arising  principally  from  the  fact  that,  to  hold  the 
custom  claimed  by  the  defendants  here  to  be  good, 
would  be  practically  to  deprive  the  owner  ot  the 
freehold  of  the  whole  beneficial  enjoyment  and  use 
of  the  entire  surface  of  the  piece  of  ground  in 
question.  It  is  a  case,  therefore,  which  requires 
very  clear  authority  to  be  shown  in  favour  of  the 
defendants*  contention  that  the  custom  as  claimed 
by  them  is  a  good  custom.  Now  the  authorities 
which  have  been  cited  to  us  on  the  one  side  and  the 
other  in  argument  are  the  case  of  Mllleclyimp  v. 
Johnson  on  the  part  of  the  plaintiff,  and  the  cases 
of  Abbott  V.  Weekly  and  Fitch  v.  liawUng  on  the 
part  of  the  defendants  ;  and  these  authorities  are 
entirely  opposed  to  each  other,  and,  it  being  im- 

Eossible  to  reconcile  them,  the  court  have  to  decide 
etween  them.  In  Mlllechamp  v.  Johnson  a 
custom  for  "  all  the  inhabitants  of  a  town  to  play 
at  any  rural  sports  or  games  in  the  closo  of  the 
plaintiff  at  all  times  of  the  year  at  their  will  and 
pleasure "  was  held  to  be  a  bad  custom ;  though 
not  on  the  ground  that  the  claim  extended  to  *'  all 
times  of  the  year,"  for  as  to  that  objection  which 
was  taken  in  the  case,  the  court  were  of  opinion 
that  "  there  was  no  weight  in  it,"  for  that  'all  times 
of  the  year '  must  be  taken  to  mean  all  legal  and 
seasonable  times  of  the  year,"  but  on  the  ground 
that  '*  the  custom  as  laid  extending  to  any  rural 
sports  was  too  general  and  uncertain."  On  the 
other  hand  we  find  in  Abbott  v.  Weekly  and  Fitch 
V.  liawling  {ubi  sup.  respectively)  decisions,  which, 
if  they  are  to  be  followed,  are  decisive  of  the 
])resent  case  in  favour  of  the  defendants.  In  both 
those  cases,  as  in  the  present  case,  the  right 
claimed  was  unlimited  both  as  to  the  games,  sports, 
pastimes,  and  recreations  to  bo  indulged  in  on  the 
ground,  and  which  when  indulged  in  would  neces- 
sarily occupy  the  whole  surface  of  the  land,  but 
also  as  to  the  times  when  the  right  might  be  exer- 
cised, for  that  extended  to  **all  times  of  the 
year ; ''  so  that  there  was  no  moment  of  time  when 
the  owner  of  the  soil  could  enjoy  or  make  any 
profitable  use  oi  it,  as  there  are  some  games  and 
sports  which  in  being  played  or  pursued  neces- 
fiurily  occupy  every  inch  of  the  surface  of  the 
ground  so  played  upon.  The  whole  question  then 
is,  which  01  these  conflicting  authorities  we  are  to 
follow  and  give  effect  to.  We  are  dealing,  it  must 
be  remembered,  with  a  matter  affecting  an  indivi- 
dual owner  of  a  small  piece  of  land  on  the  one  hand, 
ami  the  rights  and  privileges  of  all  the  inhabitants 
of  an  entire  parish  on  the  other ;  and  it  is  so  much 
for  the  physical  and  moral  benefit  and  advantage 
of  those  inhabitants  that  they  should  have  rational 
and  healthful  recreation,  and  that  they  snould  have 
a  piece  of  ground  on  which  they  may  be  able  to 
indulge  in  the  exercise  of  all  lawful  sports,  games, 
and  pastimes,  that  I  think  the  benefit  and  advan- 
tage accruing  to  them  from  the  right  claimed  out- 


weigh the  injury  and  disadvantage  arising  there- 
from to  the  owner  of  the  land.  Havine  then 
the  authority  of  thecases  o^  Abbott  v.  Wewly  and 
Fitch  V.  Bawling  in  favour  clearly  of  the  defen- 
dants in  this  question,  to  say  nothing  of  the  addi- 
tional weight  given  to  that  authority  by  the 
observations  of  Pollock,  C.B.  and  Martin,  B.  in 
Mounsey  v.  Ismay  {ubi  sup.)  which  have  been 
referred  to  in  the  course  of  the  argument,  and 
finding  only  the  solitary  and  not  very  decisive 
authority  of  MUlscJiamp  ▼.  Johnson  {ubi  sup.)  the 
other  way,  I  think  we  ought  to  adhere  to  and  to 
follow  the  first  mentioned  authorities,  and  to  hold 
in  favour  of  the  inhabitants  of  this  parish  that  the 
custom  claimed  by  them  in  this  case  is  lawful, 
reasonable  and  good. 

Clkasby,  B. — I  am  quite  of  the  same  opinion. 
The  one  question  put  to  us  and  which  we  have  to 
consider    and    answer,    is    whether    the  custom 
claimed  in  this  case  is  a  G:ood  and  valid  custom  and 
the  judgment  of  the  County  Court  Judge  correct  P 
The  custom  as  claimed,  and  found  by  the  judge,  is 
for  the  inhabitants  of  the  parish  in  question  "  to 
erect  a  Maypole  on  the  ground,  and  dance  round 
and  about    the  same,  and  otherwise  enjo^  any 
lawful  and  innocent  recreation  at  any  times  in  the 
year  on  the  said  ground."  Now  I  am  of  opinion  that 
that  is  a  good  and  valid  custom.    I  believe  that 
the  proper  meaning  of  the  word  "  custom"  as  used 
and  applied  in  a  case  like  the  present,  is  something 
having  the  effect  of  a  local  Jaw  arising  from  the 
consent  of  all  the  inhabitants  of  a  particular  dis- 
trict from  before  the  time  of  legal  memory.     But 
the  general  law  of  the  land  requires  that  this  kind 
of  local  law  shall  be  both  reasonable  and  certain. 
Now,  with  regard  to  the  reasonableness  of  this 
custom,  it  seems  to  me  that  all  the  authorities  to 
which  our  attention  has    been    directed  in  the 
courfe  of  the  argument,  are  conclusive  in  favour  of 
the  custom  on  that  point.    There  are,  in  the  first 
place,  the  cases  of  Abbott  v.   Weekly  and  Fitch  v. 
liawling  {ubi  sup.)   with    which,  so  far  as  the 
reasoning  goes,  the  case  of  Mlllechamp  v.  Johnson, 
in  Willes  agrees ;  we  have  further  the  judgment  of 
Lord  Campbell,  C.J.  in  i^oce  v.    Ward  {ubi  sup.) 
and  the  opinion  of  Lord  St.  Leonards  in  Dyce  v. 
Hay  {ubi  sup.)  in  the  House  of  Lords.     The  other 
question,  as  to  the  custom  being  sufiiciently  certain* 
is  a  more  difficult  one.     In  Millechamp  v.  Johnson 
(ubi  sup.)  the  right  was  claimed  to  play  at  "any 
rural  sports  or  games,"  and  that  was  held  to  be 
too  general  and  uncertain ;  but,   in  the   present 
case,  the  custom  claimed  is  "  to  erect  a  Maypole  and 
dance  around  it  and  otherwise  enjoy  any  lawful  and 
innocent  recreation."     Now  I  do  not  think  that 
this  addition  to  the  specified  sport  of  *'  erecting  a 
Maypcie  and  dancing  round  it,"   of  "  otherwise 
enjoying  any  lawful  rucretition  "  makes  the  custom 
bad  ou  the  ground  of  uncertainty.      It  would  not, 
1  think,  be  reasoiuible  to  expoct  that  any  more 
specific  description  of  the  nature  of  the  particular 
sports  or  recreation  to  be  indulged  in  should  be 
given.     They   specify  the  erection  of  a  Maypole 
and  dancing,  and  then  add  generally  the  enjoying 
'*  any  lawful  and  innocent  recreation."     I  do  not 
think,  therefore,  that    we    should    be   justified, 
having  regard  to  the  authorities,  in  saying  that 
there  is  such  uncertanity  in  the  present  case  as  to 
•  invalidate'  the  custom ;  though,  no  doubt  aa  appears 
from  the  note  to  the  case  in  Willes'  Beports,  the 
merely  saying  "any  ru**al  sports,"   without  any 
thing  more,  was  held  to  be  too  uucertaixi.    On  the 
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other  hand,  to  FUeh  t.  BatvUng  {ubi  tup.)  k  custom 
to  pla;  at  "  all  kinds  of  l&nful  gamos,  xports,  anii 

EutimM  at  all  seuonable  Cimea  of  tho  year  "  was 
eld  to  b«  a  Kood  and  valid  custom,  and  the  only 
diitiaction  betneen  that  caM  and  tbe  prasont 
fkiie  IB  that,  in  the  present  case,  the  lime  is  not 
limited,  it  beinff  "at  any  times  in  the  yean"  bat 
then  ifilUchttrnp  t.  JohrtMOn  and  other  Babse- 
qaeut  caeea,  have  decided  that  that  must  be 
taken  to  mean  "  all  seoaonable  times  of  tho  year.' ' 
I  vn  of  opinion,  therefore,  on  the  aathority  of 
Abbott  V.  Weekly  and  Filch  t.  Bawling  that  the 
cnatom  in  the  present  case  ia  a  good,  reasonable, 
and  Talid  custom  and  aufficieotly  certain. 

AxpBLBTt,  B. — I  am  of  the  same  opinion. 
Certainly  a  outtom  to  be  valid  must  ba  both 
reaaooabla  and  csrtain.  A  test  of  nnreasonable- 
ness  no  doubt  is  the  fact  that  the  owner  of  the 
land  may,  by  the  exercise  of  the  custom,  be 
deprived  ol  all  beneficial  use  of  the  surface.  There 
may  be  many  circumstances,  however,  which  may 
counterbalance  that  one  circa ra  stance,  and  so  the 
cuHtom  may,  never.heleEs,  well  be  held  to  be 
reasonable.  Take  the  preeent  case,  for  instance, 
of  a  piece  of  land  in  a  parish  being  appropriated  to 
the  recreation  of  the  inhabitants  of  the  parish. 
Would  it  have  been  unreasonable  at  the  time  of 
the  inolosnre  of  this  land  that  a  small  pipca 
of  land  should,  for  the  benefit,  of  tho  parish- 
ion  ere,  be  appropriated  or  dedicated  to  the 
purpose  of  their  recreation  F  And  even  if  it 
roignt  be  that  its  use  For  such  recreative  pur- 
poses miftht  deprive  the  owner  of  Che  beuencial 
enjoyment  of  the  surface,  it  might  not  have  been 
unreasonable  in  those  days  that  a  piece  of  land 
would  be  so  appropriated ;  and  the  Legislature 
seems  to  have  been  and  to  be  of  that  opiiiion,  for 
it  ia  a  common  thing  to  make  it  a  condition  in 
inclosore  Acts,  that  a  portion  of  the  land  shall  be 
set  apart  for  the  purposes  of  recreation;  thus 
rhowing  that  what  is  reasonable  now  was  or  may 
have  been  reasonable  500  years  ago.  But  another 
objection  to  the  custom  in  this  case  was  that  it  was 
□ncertoiu,  inasmuch  aa  it  did  not  specify  what 
fports  and  games  in  particular  were  to  be  played 
and  indulged  in  on  the  ground.  It  does  not  indeed 
apecify  any  particular  mode  of  recreation  beyund 
erecting  a  Maypole  and  dancing  round  it,  and 
"  otherwise  enjoying  any  lawful  recreation  at  any 
timea  in  the  year."  I  think  that  that  is  reason- 
ably certain;  and  surely  it  is  but  reasonable  that 
the  parishioners  shoald  have  soma  place  in  which 
to  recrcat*  thamselveB  and  enjoy  the  benefit  of 
fresh  air  and  out  of  door  pastimes.  Apart  from 
KDthority  sucb  a  custom,  I  think,  ought  to  be  held 
pfood,  and  all  the  cases  eioept  only  that  cited  from 
Willea'  Reports  (ubi  (up.)  are  strongly  in  favour 
of  it.    With  regard  to  the  question  of  the  lirae 


said  that  "  all  times  of  the  year  "  must  be  taken 
to  mean  "  all  legal  and  seasonahle  times  of  tho 
yew."  We  bavealBOthehighBanction  of  the  opinion 
of  Lord  St.  Leonards  on  the  subject,  who  in  bis 
judgment  in  that  case  in  the  House  of  Lords 
(M&i  tup.)  seems  to  have  been  quite  astonished 
that,  at  thia  time  of  day,  any  doubt  should  be 
throirn  iip(»i  the  right  of  the  inhabitants  of  towns 
and  villages  to  these  village  greens  and  play- 
gronnda,  the  enjoyment  of  which  has  neen 
Jedicatad  to  the  public 

Judgment  for  the  d'fendanU.      1 


Solicitors  for  the  plaintifi*  (appellant),  Abbott, 
Jenkina,  and  Abboll,  ageule  for  Soalet,  Lndlow. 

Solicitors  for  the  defendants  (respondents), 
Pownnll,  Son,  Cros*,  and  Knotl,  agents  for  Way- 
man,  Ludlow. 


Monday,  Nov.  22,  187il^. 

Beeston  v.  Beeston. 

"  Gnming  and  tcngering" — Contract  by  way  of — 

Chrq'ie.  given  for  tkare  of  winning* — IllegiHUy 

— Butting  agent — LiaiiHily  of  to  account— -S  *  ft 

Vict.  c.  109.  IT.  18. 

An  agreement   between  A.  ond   B.  that  B.  *^tilil 

em/il'jy  certain  moru^j  of  A.,  paid  by  A.  to  B.  for 

the  piirjioie,   togefhtrr  with  other  monw/  of  B.'e 

own,  in  tnnking  and  laying  bete  and  wager »  upon 

the  Tetult  of  certain  horse  race*,  and  iJioiUd  pay 

to  A.   a  certain  pfopor'wit  of  tuch  game  ae  B. 

thonld  win  by  each  belting  and  wagering,  it  not 

"  a  contract  or  agreement   by  way  of  gaming  or 

wagering"   loUhin   seel.  18  of  «w8^9  Vict.  e. 

109;  nor   is  A.  prevented  by   that   itatule  from 

luing  B.  on  a  cheijae  given  by  him  to  A-  for  the 

lalter'e   proportion  of  the  teinningi   whith  were 

recpivd  liy  B.  to  the  joint  uee  of  A.  and  himself, 

and  fur  whirh  he  wif  bnund  to  account  to  A. 

So  held,   by  Cleasby,  Pollock,  and  Amphletl,  BB , 

on  the  aufkorilii  of  and  folluming  Johnuon  p. 

Lansley  (12  C.  B.  468). 

To  a  declaration  containing  a  count  on  a  cheque  or 

order,  drawn  by  the  defendant  in  favour  of  and 

made  payable  to  the  plaintiff  for  501.,  and  the 

common   money  counts,    the    defendant    pleaded 

(amongst  other  pleas)   fur  a   third   plea  or  to  the 

first  count,   and  bo  much  oE  tho  plaintifi"B  claim 

under  the  money  counts  as  related  to  money  alleged 

to   be    due  ufKin   arcotints   stated,   that  the  said 

BccountH  stated  |were  stated  oF   and   concerning 

the    said    cheque    or   order    in    the    first    count 

mentioned  and  the  couBideration  for  the  same  and 

not  olhernise  i  and  that  the  defendant  made  and 

delivered  the  said  cheque  or  order  to,  and  the  same 

was  received  by,  the  plaintiff  for  and  in  respect  of 

moneys  allege!  to  be  doe  from  the  defendant  to 

the  plaintifi',  upon  a  contract  made  between  them 

by   way  of  wagering,  that  is  to   say,   a  contract 

whereby  it  was  agreed  between  the  pluintiff  and 

the  defendant  that  the  plaintiff  should  pay  certain 

moneys  to  the  defendant,  and  that  the  defendant 

should  employ  and  use  the  said  moneys  and  certain 

moneys  of  the  defendant  in  making  and  laying  bets 

and  wagersupon  the  result  of  certain  horse  raceH,  and 

that  the  defendant  rHou Id,  subject  to  certain  termn 

and  conditions  agreed  upon  lietween  the  plaintilT 

and  the  defendant,   pay  to  the  plaintiff  a  certain 

Ero portion  of  such  sums  as  he  should  win  hy 
etling  and  wageriiig  on  the  said  horse  raceH  nitli 
the  said  moneys  ;  and  the  money  so  alleged  to  be 
due  on  the  said  contract,  and  in  respect  oF  which  the 
said  cheque  or  order  waa  given  and  t'.^e  said . 
accounts  were  stated,  was  money  alleged  to  have 
been  won  upon  the  said  bets  and  wagers,  ami 
except  OS  aforesaid  there  never  was  any  valup  or 
consideration  for  the  making  or  payment  of  the 
Baid  cheque,  or  order,  or  stating  the  said  accounts 
by  the  defendant. 

Demurrer,  on  the  groand  that  the  illegality  of 
beta  and  wagers  between  the  defendant  and  per- 
sons other  than  the  plaintitT  ia  no  defence  to  tlie 
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plaintiff's  claim  to  a  certain  proportion  of  snch  sum 
as  the  defendant  should  win  by  such  betting  and 
wagering. 

Joinder  in  demurrer. 

11.  Purvis  for  the  plaintiff  in  support  of  the 
demurrer  to  the  plea. — The  defendant  will  no 
doubt  rely  on  sect.  18  of  the  8  &  9  Vict.  c.  109  (the 
Act  to  amend  the  law  concerning  Games  and 
Wagers),  which  enacts  "That  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by 
way  of  paming  or  wagering,  shall  be  null  and 
void;  and  that  no  suit  shall  bo  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering 
any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made." 
That  section  however  it  is  submitted  does  not 
apply  to  the  present  case.  No  doubt  a  betting  or 
wagering  contract  is  thereby  rendered  void,  but  is 
not  made  illegal,  and  that  this  is  so  is  clear  from  the 
case  of  Fitch  v.  Jones  (5  E.  &  B.  238 ;  24  L.  J.  293. 
Q.B.).  That  was  an  action  on  a  promissory  note  by 
an  indorsee  against  the  maker,  and  the  plea  was  that 
the  defendant  made  and  delivered  the  note  to  the 
indorser  in  nay  men  t  of  a  bet  on  the  amount  of 
hop  duty,  and  that  tho  plaintiff  took  it  without  value, 
and  it  was  held  by  the  Court  of  Queen's  Bench 
that,  although  proof  that  a  negotiable  instrument 
was  affected  with  fraud  or  illegality  in  the  hands 
of  a  previous  holder  would  call  on  the  plaintiff  to 
prove  value,  yet  that  the  presumption  did  not 
arise  where  the  previous  holder  merely  held  with- 
out consideration ;  and  that  a  bet,  though  void, 
and  therefore  no  consideration,  was  not  illegal 
SOL  as  to  raise  the  presumption  of  indorsement 
without  value.  Lord  Campbell,  C.J.,  in  his  judg- 
ment there  said,  "The  question  comes  to  be 
whether  this  note  was  given  for  a  consideration 
merely  equivalent  to  no  consideration,  or  whether 
it  was  given  in  an  illegal  transaction.  I  am  of 
opinion  that  the  note  did  not  take  its  inception  in 
illegality  within  the  meaning  of  the  rule.  The 
note  was  given  to  secure  payment  of  a  wagenng 
contract  which,  even  before  stat.  8  &  9  Vict. 
c.  109,  the  law  would  not  enforce,  but  it  was 
not  illegal ;  there  is  no  penalty  attached  to  such 
a  wBger,  it  is  not  in  violation  of  any  statute,  nor 
of  the  common  law,  but  is  simply  void,  so  that 
the  consideration  was  not  an  illegal  consideration, 
but  equivalent  to  no  consideration  at  all."  And 
Erie,  J.,  in  the  same  case  said,  "  The  question  is 
whether  this  note  was  brought  within  the  category 
of  notes  tainted  with  illegality  within  the  meaning 
of  the  rule.  I  am  of  opinion  that  it  was  not.  I 
think  that  the  defendant  might,  without  violating 
any  law,  make  a  wager.  If  he  lowt,  he  might, 
without  violating  any  law,  pay  what  he  had  lost, 
or  give  a  note  for  the  amount."  So,  again,  in 
Knight  v.  Cambers  (15  C.  B.  562 ;  24  L.J.  121,  C.P.), 
it  was  held  to  be  no  answer  to  an  action  for  money 
paid  by  the  plaintiff  for  the  defendant's  use  at  his 
request,  that  the  money  was  paid  in  respect  of 
losses  on  wagering  contracts  made  void  by  the 
8  &  9  Vict.  0.  109,  s.  18.  [Amphlett,  B.  re- 
fers to  Sharp  v.  Taylor  (2  Phillip's  Chanc.  Rep. 
801),  a  case  before  Lord  Cottenham,  L.C.,  which 
illustrates  the  distinction  between  enforcing 
illegal  contracts  and  asserting  title  to  money  which 
h>is  ar^'sen  from  them,  and  where  it  was  held  that 
one  of  two  parties,  who  had  possessed  himself  of 
the  property   of   the   firm,    cannot   be   allowed 


to  retain  it  merely  by  showing  that,  in  reali- 
zing it,  some  provision  of  some  Act  of 
Paniament  had  oeen  violated  or  neglected.] 
That  case  is  strongly  in  favour  of  the  plaintiff 
here.  To  the  same  effect  as  Knight  v.  Camb^s, 
already  cited,  is  that  of  Jessopp  v.  Lutwyche 
(10  Ex.  614 ;  24  L.J.  65,  Es.)  This  is  not  the  case 
of  a  winner  of  a  bet  on  a  horse  race  suing  the  loser 
for  the  amount,  to  which  the  statute  no  doubt 
would  appl^,  and  the  money  would  be  irrecover- 
able; but  it  is  in  the  nature  of  an  action  for 
money  had  and  received.  That  the  plaintiff  was 
privy  to  the  original  transaction  is  immaterial. 
Where  A.  has  received  money  from  B.  to  the  use 
of  C.  on  an  illegal  contract  or  consideration  it 
may  nevertheless  be  recovered  by  0.  in  an  action 
for  money  had  and  received,  and  A  would  not 
be  allowed  to  set  up  the  illegality  of  the  contract 
or  consideration  as  a  defence  to  the  action : 

Tenant  v.  Elliott,  1  Boa.  &  Pul.  3  ; 

Farmer  v.  Russell  and  another,  lb.  296. 

A  more  recent  case  of  Johnson  v.  Lansley  (12  G.B. 
468)  is  precisel V  in  point.  There  A.  and  B.  jointly 
made  bets  with  third  persons  on  horse  races.  B. 
received  the  money,  and  gave  A.  a  bill  accepted 
by  C.  for  his  share,  and  it  was  held  that  A.  was 
not  prohibited  by  sect.  18  of  the  8  &  9  Vict.  c. 
109  from  suing  C.  on  the  bill.  As  was  said  by 
Maule  J.,  in  that  case,  "  A  duty  arises  on  the  part 
of  the  defendant  to  pay  over  his  share  to  his  co- 
partner." The  defendant  was  bound  to  account  for 
this  monev  to  the  plaintiff.  The  losers  having  paid 
the  defendant  could  not  get  the  money  bacK,  and 
it  would  be  unjust  that  the  latter  should  retain  it. 
He  cited  also,  Niclwhon  v.  Gooch  (5  Q.  B.  999 ;  25 
L.  J.  137,  Q.B.),  and  particularly  the  observations  of 
Crompton  J.  in  that  case. 

Hill  V.  Fox,  in  error   from  this  oourt,  4  H.  &  N. 

352  • 
Flight  V.  Reed,  8  L.  T.  Eep.  N.  S.  638 ;  1  H.  A  C. 

703  ;  32  L.  J.  265,  Eq. ; 
Buhh  V.   Telverton,  (before  the  M.  K.)  22  L.T.  Bep. 

N.  S.  258 ;  L.  Bep.  9  £q.  Cm.  471 ;  89  L.  J.  428, 

Ch. 

IT.  Graham,  for  the  defendant,  contra,  supported 
the  plea,  and  contended  that  it  was  good.     It  was 
not  necessary  to  dispute  much  of  the  argument,  or 
the  cases  cited  on  the  other  side.    The  ground 
taken  by  the  defendant  here  is  that  if  no  considera- 
tion was  given  for  this  cheque  the  plaintiff  cannot 
recover  upon  it.     The  present  is  an  attempt  to 
recover  on  an  illegal  contract,  and  the  case  differs 
entirely  from  the  cases  of  money  bad  and  received. 
The  consideration  in  1  his  case  was  illegal,  and  the 
transaction  wholly  void  under  the  statute  of  5  &  6 
Will.  4,  c.  41,  sect.  1.    It  is  a  different  thing  alto- 
gether from  a  bet  on  which  ready  money  is  paid 
at  the  moment.     Here  tho  contract  was  that   A. 
should  go  and  bet  on  horse  racing,  and  pay  the 
proceeds  of  his  winnings  or  the  part  of  them  to  B. 
That  was  a  void  c^.ntract  under  sect.  18  of  the 
8  &  9  Vict.  c.  109,  and  if  so  there  was  no  considera- 
tion for  the  defendant's  cheque.     It  is  not  a  con- 
tract to  poy  a  spociHc  sum,  but  a  conti'act  to  ad- 
vance money  for  purposes  of  gambling.     The  fact 
that  the  defendant  has  been  paid  the  various  bets, 
does  not  make  him  an  ngent.    The  case  is  within 
the  very  mischief   agiiinst  which  the   Act   was 
directed,  and  the  contract  being  void  as  a  contract 
**  by  way  of  gaming^  or  wagering  "  within  sect.  18,  it 
is  submitted,  is  void,  and  the  demurrer  to  it  should 
be  overruled. 
Fuivis  was  not  called  on  to  reply. 
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Cleasbt,  B. — I  am  of  opinion  that  sect.  18  of  the 
8  4S&  9  Vict.  0.  109  does  not  apply  to   the  pre- 
sent case.  [His  Lordship  read  the  section].    Now, 
i(  is  necessary  that  we  should  see  what  the  cause 
of  action  here  is.     It  is  the  receipt  by  the  defen- 
dant of  money  for  which  he  ought  and  is  bound  to 
aocoant  to  the  plaintiff.     Why  is   he  bound  to 
accoaiit  for  itP     Because  it  has  been  paid  to  him, 
and    he    agreed  to  do    so.      The  obligation    to 
account  for  this  money  to  the  plaintiff  is  on  the 
defendant,  and  the  only  reason  giveu  by  liim  in 
answer  to  the  plaintiff's  claim  i;^,  that  he  is  noc 
bound  to  account  by  reason  of  its  beins^  a  wager- 
ing contract  which  the  statute  8  &  9  Vict.  c.  100, 
8.  18  has  prohibited  and  rendered  illegal  and  void, 
and  which  therefore  cannot  be  enforced  in  an  action 
by  the  plaintiff.     I  am  of  opinion  that  that  is  not 
60.     I  do  not  think  that  this  was  an  illegal  trans- 
action.    It  was  not,    in  my   opinion,  a  contract 
*'by  way  of  gaming  or  wagerinj?,"  which  is  what 
sect.  18  says  "  shall  be  null  and  void.'*    The  mere 
act  of  betting  on  a  horse  race  is  not  illegal  in  the 
sense  that  any  and  every  transaction  connected 
with  or  arising  out  of  such  betting  is  tainted  with 
illegality.     The  case  of  Johnenn  v.  L<vwhy   {ubi 
tup.)  wliich  wns  cited  in  argiimenf-,  is  in  point,  and 
cannot,  I  think,  be  distinguished  from  the  present 
case.  A.  and  B.  there  jointly  made  bets  on  a  horse 
race,  and  B.  received  the  money  and  gave  A.  a  bill 
for  his  proportion  of  the  winnings.     In  that  case, 
as  in  the  present,  there  was  an  attempt  to  raise 
the  defence  that  A.  was  precluded  by  sect.  18  of 
the  8  A  9  Vict.  c.  109,  from  suing  or  recovering  on 
the  bill;  but  the  court  held  that  he  was  not  pro- 
hibited by  that  statute  from  recovering  the  amount 
of  the  bill.     The  observations  ^f  Jervis,  C.J.,  and 
Manle,  J.,  in  that  case,  arc  in  point  here,  and  show 
the  ground  on  which  the  decision  there  proceeded. 
Jervis,  C.J.,  says,  **  Before  the  passing  of  the  8  & 
9  Vict.  c.  109,  there  were  various  statutes  relating 
to  betting  on  horse  races,  all   of  which  were  re- 
pealed by  the  15th  section  of  that  Act."    Then, 
after  reading  sect.  18,  the  Chief  Justice  proceeds  as 
follows,  "  There  is  nothing  there  (sect.  18)  to  show 
this  transaction  illegal.     Hunt  was   bound  upon 
every  principle  of  justice  to  pay  this   money  to 
Johnpon,  and  the  circumstance  of  Lansley  being 
substituted  for  Hunt,  cannot   make  that   illegal 
which,  as  between  Johnson  and  Hunt  would  not 
have  been  so."    And  Maule,  J.  says,  *•  The  money 
which  was  the   consideration   for   this    bill   was 
money  which  Hunt  was    bound  to  account  for 
to    the    plaintiff.    Th<^    losers    could  not  get  it 
back  from   Hunt,  and   it   would   be  a  very  un- 
just thing  that  he  should  keep  the  whole.     Before 
the  statute  8  &  9  Vict.  c.  109,  he  clearly  would 
have  been  bound  to  pay  over  the  money,  and  I 
find  nothing  in  that  statute  to  excuse  him  from 
doing    60.*'    The    ground    on    which    the    court 
held  that  A.  the  plain titf,  ws^  entitled  to  recover 
in   that  case,  was  that  the  defendant,  or  B ,   for 
whom  the  defendant  was  substituted,  was  A.*s agent. 
and  had,  as  such,  received  money  in  respect  of 
bets  made  by  them  jointly,  of  which  he  was  bound 
to  account  to  A.  for  his  share.     That  is  precisely 
the  present  case,  with  this  difference  only  between 
the  two  caseff,  that  there  it  was  known  that  A. 
and  B.  were  jointly  interested  in  the  bet»,  whereas 
here  it  was  not  known  that  the  plaintiff  had  any 
interest  at  all  in  the  matter.    On  the  authority 
of  that  case,  therefore,  I  am  clearly  of  opinion  that 
the  ptaanti£f  may  recover  from  the  defendant  the 
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money  which  has  been  paid  to  the  defendant 
under  this  contract.  This  is  not  "  a  contract  by 
way  of  gaming  or  wagering,"  and  is,  therefore,  not 
void  under  sect.  18  of  the  statute  in  question,  nor 
is  this  an  action  to  recover  money  due  on  such  a 
contract.  The  demurrer  to  the  plea  must  there- 
fore be  allowed,  and  our  judgment  be  for  the 
plaintiff. 

Pollock,  B. — I  also  think  that  it  is  clear  that 
this  is  a  bad  plea.  In  the  first  1  la  'e  the  cheque 
on  which  this  action  has  been  bi  ought  was  given 
for  money  which  had  been  paid  to  and  was  then 
actually  in  the  defendant's  han('s,  and  which  was 
in  fact  the  money  of  the  plaintiff.  There  was, 
therefore,  beyond  all  question,  gcoi  considera- 
tion for  the  cheque.  But  it  is  said  that  the 
defendant  is  not  bound  to  account  for  this  money, 
or  to  pay  the  amount  of  the  cheque  to  the  plain- 
tiff, because  sect.  18  of  the  8  &  9  Vict.  c.  10>* 
prohibits  the  bringing  or  maintaining  any  suit 
for  the  recovery  of  any  money  alleored  to  have 
been  won  upon  any  wager,  &c.  [His  Lordship 
read  the  section]  Now  I  do  not  think  that  this  sec- 
tion avails  the  defendant  here.  It  is  clear  that  this 
action  is  not  brought  "  for  the  recovery  of  money 
won  upon  a  wager,"  within  the  meaning  of  that 
section;  that  section  does  not  apply  to  a  case  like 
the  present,  but  to  a  case  where  the  action  is 
brought  by  one  party  to  the  wager  against  the 
other  party  to  it,  or  by  the  winner  of  the  bet 
against  the  stakeholder  between  the  two.  But  it 
is  said  that  this  betting  between  the  defendant 
and  third  persons  is  illegal,  and  therefore  the 
agreement  between  the  plaintiff  and  the  defen- 
dant is  tainted  with  illegality.  But  betting  is 
not  in  itself  illegal  ac  common  law,  nor  by  the 
statute  of  9  Anne,  c.  74,  or  the  5  &  6  Will.  4,  c.  41, 
sect.  1 ;  which  latter  Act  relates  only  to  securities 
given  in  respect  of  money  lost  at  play,  and  enacts* 
tbat  such  securities  shall  not,  as  theretofore, 
be  absolutely  void,  but  shall  be  deemed  to 
have  been  made  and  given  for  an  illegal  con- 
sideration. And  the  8  &  9  Vict.  c.  10:». 
sect.  18,  makes  such  wagering  contracts  void, 
but  does  not  make  them  illegal.  I  agree  with  tin* 
observation  of  Sir  J.  Byles  on  this  matter,  in  Byles 
on  Bills,  where,  at  p.  V^7  of  the  10th  edition,  re- 
ferring to  the  statute  of  8  &  9  Vict.  c.  lOi*,  s. 
18,  the  learned  writer  says,  **  It  further  makes  all 
gaming  contracts,  written  or  oral,  null  and  void.** 
and  then  he  adds  the  following  note :  "  But  not 
illegal  in  the  sense  of  criminal,  or  in  such  a  sense 
as  to  impose  on  the  subsequent  holder  of  a 
negotiable  instrument  the  obligation  of  proving  tho 
consideration  he  himself  gave  for  it,"  and  he  then 
cites  the  case  ot  Fitch  v.  Jones  (nhi  sup.).  For  these 
reasons  I  am  of  opinion  that  our  judgment  on  this 
demurrer  should  be  in  favour  of  the  plaintiff. 

Ampulett,  B. — I  am  entirely  of  the  same  opinion. 
When  we  look  at  the  contnurt  between  the  plain- 
tiff and  defendant  in  this  c;ise,  it  appears  to  mo 
that  there  is  nothing  illegal  in  it.  [His  Lordshi|> 
read  the  agreement  as  set  forth  in  the  plea]. 
That  is  an  agreement  between  them  that  the  de- 
fendant should  employ  the  plaintiff's  money, 
together  with  money  of  his  own,  in  betting  upon 
horse  races,  and  that  the  winnings  should  be  shareil 
between  them ;  and  to  such  a  case  the  Act  of  8  «&  9 
Vict.  c.  109,  s.  18  htui  no  application.  What  that  Act 
means  and  what  it  says  is,  that  no  money  lost  on  a 
bet  of  this  kind  shall  be  recoverable  from  the 
loser,  bat  it  says  not  a  word  about  tuakuv^Vyt^Xxw"^^ 
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or  such  a  contract  as   the  preseni  one,  ille^l. 
That  being  so,  what  illegality  is  there  in  A.  saying 
to  B. :  "  Gro  and  make  bets  on  oar  joint  acconut, 
and  whiitever  the  winnings  on  such  bets  may  be 
shall  be  shared  between    us."    That   is    exactly 
what  took  place  in  the  present  case.    The  defen- 
dant, using  the  plaintifiTs  money  and  his  own, 
made  certain  bets  which  he  won,  and  which  were 
paid  to  him ;  when  he  received  money  in  payment 
of  such  bets,  he  received  it  to  the  joiut  use  of  the 
plaintiff  and  himself,  and  he  then  gave  the  cheque 
in  question  to  the  plaintiff  for  his  agreed  proportion 
of  such  winnings.  Now  I  see  nothing  illegal  in  that 
trannaction.    The  case  of  Sharj^  v.  Taylxjr  (in  2 
Phillips)  to  which  I  referred  durmg  the  argument, 
is  in  point  very  strongly  in  favour  of  the  plaintiff 
here.    There  A.  and  B.,  subjects  of  this  country, 
purchased  an  American  built  ship  on  a  joint  specu- 
lation with  a  view  of  employing  her  in  the  trade 
between  the  two  countries  until  they  could  sell 
her  at  a  profit,  and  for  that  purpose  they  had  her 
registered  in  America  in  the  name  of  C,  a  citizen 
of  that  country,  upon  a  false  declaration  that  she 
was  bond  fide  the  sole  property  of  C.    After  some 
voyages,  B.,  who  had  had  the  management  of  her, 
attempted  to  exclude  A.  from  his  sliare  in  the 
speculation,  and  in  spite  of  A.  sent  her  on  another 
'voyage  to  America,    In  a  suit  by  A.  against  B.  for 
an  account  and  payment    of   his   share  of  the 
realised  profits,  the  contention  on  the  part  of  B., 
the  defendant,  was  that  A.'s  (the  plaintiff's)  case, 
involved  the  confession  of  a  falsehood,    and    a 
deliberate  violation    of  the  navigation    laws    of 
both  countries,  and  that  a  title  to  relief  in  a  court 
of  justice  could  not  be  founded  on  it ;  that  if  the 
plaintiff's  case  was  correct,  the  ship   had  been 
engaged  in  an  illegal  traffic,  and  the  plaintiff  could 
not  assert  in  a  court  of  justice  any  title  to  the 
profits  of  it.    But  it  was  held  by  Lord  Cottenham, 
L.C.,  that,  even  supposing  the  declaration  and 
registration    to    have    been    a    fraud    upon    the 
Am,erican  law,  and  the  employment  of  the  ship  as 
registered  to  have  been  a  fraud  upon  the  English 
navigation  laws,  such  fraud  would  not  prevent 
A.  from  maintaining  his  suit  for  an  account  and 
payment  of  his  share  of  the  realised  profits  of  the 
speculation.  In  his  j  udgment  in  that  case.  Lord  Cot- 
tenham said  (at  p.  818  of  2  PhUl.)  :  "  As  between 
these  two,  can  their  supposed  evasion  of  the  law  be 
set  up  as  a  defence  by  one  against  the  otherwise 
clear  title  of  the  other  ?     In  this  partnership,  can 
the    one    tenant    in   common    dispute   the  title 
common  to  both?      Can  one    of   two    partners 
possess  himself  of  the  property  of  the  firm,  and 
be  permitted  to  retain  it,  if  he  can  show  that,  in 
realizing  it,  some  provision  in  some  Act  of  Parlia- 
ment has  been  violated  or  neglected  ?     Can  one  of 
these  two  partners,  in  any  trade,  defeat  the  other 
by  showing  that  there  was  some  irregularity  in 
passing  the  goods  through  the  custom  house? 
The  answer  to  this,  as  to  the  former  case,  will  be 
that  the  transaction  is  completed  and  closed,  and 
will  not  be  in  any  manner  affected  by  what  the 
court  is  asked  to  do  as  between  the  parties." 
Therefore,  in    the   present   case,  I  say  that,  if 
it  be  made  out  that  there  was  something  illegal 
in   this    kind    of    wagering,    yet,    if    the    loser 
has  not  raised  the  question  of  illegality,  but  has 
paid  the  money  over,  it  is  not  recoverable  back 
by  the  other    party.    But    it    is    not  necessary 
to    go    so   far   here,  because  there    is  nothing 
ille^  in  horseracing.    As  to   the  other   point 


that  was  raised  by  Mr.  Graham,  viz.,  that 
this  cheque  was  a  void  security  under  sect.  1  of 
the  5  <&  (>  Will.  4,  c.  41, 1  agree  with  my  learned 
brothers  that  that  objection  is  not  maintainable. 
The  securities  made  void  by  that  Act  are  se- 
curities given  in  payment  of  a  gambling  debt. 
This  cheque  was  noc  given  for  the  security  of 
such  debt,  but  in  payment  of  half  the  amount  of 
money  which  had  been  received  by  the  defendant, 
and  which  he  actually  had  in  his  possession  at 
the  time,  and  was  bound  to  account  for  to  the 
plaintiff.  Judgment  for  the  defendant. 

Solicitor  for  the  plaintiff,  /.  T.  Lvscomhe, 
Solicitors  for  the  defendant,  Monckton,  Long, 
and  Co. 


Monday,  Dec.  6, 1875. 
(Before  Kellt,  C.B.,  and  Cleasbt  and  Pollock, 

BB.) 
BfiOWK  (qui  iamt  Sfc.)  v,  Evans. 

Municipal  Corporations  Act  (5^6  WiU,  4,  c.  76), 
8,  102 — Municipal  Corporations  Act  Am^endment 
Act  (24  ^  25  Vict,  c.  75;  «.  b— Clerk  of  tJie 
peace  for  the  coimty  —  Clerk  to  the  justices 
of  tlie  borough  -—  Appointment  of  saine  person 
to  both  offices — Legality  of  appointment — Ap" 
pointing  or  continuing — Liability  of  justices  to 
penalty  under  sect,  5 — Action  by  informer — Con" 
strttction  and  operation  of  statute. 

The  Municipal  Corporations  Act  Amendment  Act  of 
1861  (24  ^  25  Vict,  c,  75),  s,  5,  repeals  certain 
provisions  of  sect,  102  of  the  principal  Act  (5  ^ 
6  WiU,  4,  c.  7d),  disqualifying  certain  persons  for 
holding  the  offios  of  clerk  to  the  justices  of  a 
borough,  and  in  lieu  thereof  enacts  that  "  it  shall 
not  be  lawful  for  the  justices  of  any  borough  to 
appoint  or  continue  as  tlteir  clerk  any  .  .  .  derk 
of  the  peace  of  such  borouyh,  or  of  the  county  in 
which  such  borough  is  situate,  or  the  partner  of 
such  derk  of  the  peace  .  .  .  and  any  person  who 
shaU  in  anywise  offend  in  tlie  premises  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum  of 
lOOL,  one  moiety.  Sec,  Provided  that  nothing  herein 
contained  shall  prevent  the  justices  of  any  borough 
from  re-appointing  as  th^ir  clerk  any  clerk  of  the 
peace,  or  partner  of  such  derk  of  the  peace,  of 
their  borough,  or  of  tlie  county  %n  which  such 
borough  is  situate,  who,  at  the  time  of  the  passing 
of  this  Act  shall  be,  or  who  shall  not,  at  the  time 
of  such  re-appointment,  have  ceased  to  be^  the 
derk  of  such  justices," 

In  June  1845,  F,,  who,  from  before  1840,  had  been, 
and  still  was,  a  partner  in  the  firm  of  P.  and  F,, 
altomeys  and  solicitors,  in  the  borough  of  N,,  in 
the  county  of  M.,  being  a  borough  having  a  sepa' 
rale  commission  of  the  peace,  under  the  Municipal 
Corporations  Act  (5^6  Will,  4,  c.  76),  was  ap^ 
pointed,  and  acted  as  clerk  to  the  justices  of  the 
said  borough.  In  March  1848,  P.,  being  still  a 
member  of  the  said  firm,  was  appointed  and  acted 
as  derk  of  the  peace  for  the  county  of  M.,  and 
corUinued  as  such  urUil  his  death,  in  June  1874. 
8oon  after  his  appointment  P.  appointed  F,  his 
deputy  derk  of  the  peace,  and  since  1870  F.  dis-' 
charged  all  the  duties  of  the  office  down  to  P.'s 
death.  Upon  the  passing  of  the  Municipal  Cor* 
porations  Act  Amendment  Ad  (24  Sr  25  VicL  e.  75) 
in  1861,  tlie  justices  of  the  said  oorough  rs-ap^ 
pointed  F,  as  their  derk,  and  he  continmd  to  ad 
as  such  derk,    On^  P,*$  death  F.  was^  on  %Uk 
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June  1874,  appointed  and  accepted  the  office  of 
eUrh  of  the  peace  for  the  said  county,  and  has 
continued  to  act  as  such  since  thai  time, 
Onthe  9th  Nov,  1874,  at  a  properly  convened  meeting, 
the  justices  of  the  said  borough  passed  the  following 
resolution : — **  If  an^  so  far  as  it  may  be  neces- 
sary, in  accordance  with  tlie  provisions  of  sect,  5 
of  the  statute  24  ^  25  Vict,  c.  75,  Mr,  F,  be  re-ap- 
pointed derk  to  the  justices  of  the  said  borough," 
F.  has  continued  to  Jill  the  office  and  to  act  as 
clerk  of  the  peace  of  the  said  county,  and  of  clerk 
to  the  justices  of  the  said  borough  thence  hitherto. 
The  defendant  took  part  in  the  meeting  of  the  9th 
Nov,  1874,  and  voted  with  other  justices  for  the 
above  resolution,  and  has  since  continued  to  act 
as  a  justice  of  the  peace  for  the  said  borough,  and 
so  acfed  on  the  ISth  Nov.  1874. 
The  plaintiff  brought  a  qui  tarn  action  against  the 
defendant  to  recover  lOOZ.  penalty,  and  by  the 
first  count  of  his  declaration  charged  that  the 
defendant,  after  the  passing  of  the  24  ^  25  Vict, 
e,  75,  then  being  and  acting  as  a  justice  of  the 
peace  for  the  said  borough,  did  appoint  F.  to  be 
clerk  to  the  justices  of  the  said  borough,  he,  F., 
being  at  the  time  of  the  said  appointment  clerk  of 
the  peace  for  the  county  of  M.,  contrary  to  the 
form,  Src,  And  by  the  second  count  he  charged 
that  the  defendant  being  and  acting  (W  such 
magistrate  as  aforesaidt  wilfully  arid  unlawfully 
continued  the  said  F,  as  clerk  to  tlte  said  justices, 
between  the  2ird  June  and  the  Vith  Nov.  1874, 
after  the  passing  of  the  said  last-mentioned  Act, 
and  contrary  to  the  form,  Sfc, 
The  notice  of  action  delivered  by  the  plaintiff  re- 
lated only  to  tlis  appointing  and  continuing  F.  as 
derk  to  the  justices  on  the  13th  Nov.  1874,  he 
being  at  the  time  clerk  of  the  peace  for  the 
county. 
On  a  special  case  stated  by  order  of  the  judge  cU 

Nisi  jPrius,  it  was 
Held,  by  the  court  {KeUy,  C.B.,  and  Cleasby  and 
Pollock,  BB.),  giving  judgment  for  the  defendant, 
that  although  the  holding  of  the  two  offices  toge- 
ther by  one  individual  is  illegal  within  tke  general 
purview  of  the  two  Acts  of  Parliament  (5^6 
WilL  4,  c.  76,  and  24  ^  25  Vict,  c,  75),  yet  by  the 
express  terms  of  the  proviso  in  sect,  5  of  the  latter 
Act,  which  was  inserted  to  save  vested  interests 
existing  at  the  passing  of  the  Act,  the  appointment 
or  re-appointment  of  F,  as  justices*  derte  in  Nov, 
1874,  was  rendered  lawful  by  reason  that  he  was 
at  the  time  of  the  pas^ng  of  the  Act,  in  1861,  derk 
to  the  justices  of  the  said  borough, 
Per  Cleasby,  B, — The  operation  of  the  proviso  in 
sect,  5  is  not  confined  to  one  act  of  appointment  or 
re'Oppoinlment,  and  the  justices  ^nay  re-appoint 
from  time  to  time  a  person  who  fulfils  the  condi- 
tions therein  mentioned. 
Quaere,^  per  Kelly,  C.B.,  whether  the  merely  con- 
tinuing, without  formal  re-appointment,  a  derk 
to  the  justices  who  has  accevted  the  office  of  clerk 
of  the  peace,  would  be  within  the  penal  provisions 
of  the  section,  and  render  the  justices  lictble  to  a 
penalty  ? 

Special  Case. 
Tms  is  one  of  twenty-six  distinct  actions  broaght 
bj  the  same  plaintiff,  an  informer,  against  the 
defendant  and  other  ffentlemen.  Justices  of  the 
Peace  for  the  borough  of  Newport,  Monmouth- 
shire,  to  recoTer  penalties,  under  the  Municipal 
CorporatioDS  Act  Amendment  Aot  of  1861  (24  & 
S5  Vict,  a  75),  aect.  5^  and  which  action  came  on 


to  be  tried  before  Archibald,  J.,  at  the  Spring 
Assizes  1875,  at  Monmouth,  when  a  verdict  was 
found  for  the  plaintiff  by  consent  for  lOOZ.  (one 
penalty)  subject  to  the  opinion  and  determination 
of  the  Court  of  Exchequer  upon  the  following 

Case. 

I.  The  borough  of  Newport,  in  the  county  of 
Monmouth,  has  a  separate  commission  of  the 
peace,  under  5  &  6  Will.  4,  cap.  76,  sect.  98,  but 
has  no  recorder  or  separate  quarter  sessions  for 
the  trial  of  prisoners,  acd  prisoners  committed  for 
trial  by  the  borough  justices  are  tried  at  the 
assizes  held  at  Monmouth,  or  at  the  general 
quarter  sessions  of  the  peace  for  the  county  held 
at  Usk. 

3.  The  defendant  became  in  or  about  1850,  and 
still  is,  a  justice  of  the  peace  for  the  borough  of 
Newport. 

4.  Prior  to  1840,  Mr.  Charles  Barton  Fox  became 
a  partner  in  the  firm  of  Prothero  and  Fox,  attor- 
ney s-at-law  and  solicitors,  practising  at  Newport,  in 
the  county  of  Monmouth,  and  in  June  1845.  Mr. 
Fox  was  appointed  and  acted  as  clerk  to  the  jus- 
tices of  the  borough  of  Newport. 

5.  In  March  llSS,  the  said  Mr.  Prothero  being 
still  a  member  of  the  said  firm  of  Prothero  and 
Fox,  was  appointed  and  acted  as  clerk  of  the  peace 
for  the  county  of  Monmouth,  and  continued  as 
such  clerk  of  the  peace  until  his  death  on  the  16th 
June  1874. 

6.  Mr.  Prothero  soon  after  his  appointment 
nominated  Mr.  Fox  deputy  clerk  of  the  peace  for 
the  said  county,  and  since  the  year  1870  the  said 
Mr.  Fox  discharged  all  the  duties  of  the  office 
down  to  the  said  Mr.  Prothero's  death. 

7.  Upon  the  passing  of  the  said  Act,  24  &  25 
Vict.  c.  75,  in  1861,  the  justices  of  the  borough  of 
Newport  re-appointed  Mr.  Fox  clerk  to  the  justices 
of  the  said  borough,  and  he  continued  to  act  as 
such  clerk. 

8.  On  the  24th  June  1874,  Mr.  Fox  was  ap- 
pointed to  and  accepted  the  office  of  clerk  of  the 
peace  for  the  county  of  Monmouth,  and  has  con- 
tinued to  act  as  such  clerk  of  the  peace  since 
that  time. 

9.  On  the  9th  Nov.  1874,  at  a  properly  convened 
meeting,  the  justices  of  the  borough  of  Newport 
passed  the  following  resolution :  "  If  and  so  far  as 
It  may  be  necessary,  in  accordance  with  the  pro- 
visions of  sect.  5  of  the  statute  24  &  25  Vict.  c. 
75,  Mr.  C.  B.  Fox  be  re-appointed  clerk  to  the 
JBstices  of  the  said  borough. "j 

10.  Mr.  Fox  has  continued  to  fill  the  office  of  and 
act  as  clerk  of  the  peace  for  the  county  of  Mon- 
mouth, and  also  to  fill  the  office  of  and  act  as 
clerk  to  the  justices  of  the  said  borough  of  New- 
port, in  the  county  of  Monmouth  thence  hitherto. 

II.  The  defendant  took  part  in  the  said  meeting 
held  onthe  9th  Nov.  1874,  and  voted,  with  eleven 
other  justices,  for  the  said  resolution,  and  has  since 
continued  to  act  as  a  justice  of  the  peace  for  the 
said  borough,  and  so  acted  on  13th  Nov.  1874. 

The  notice  of  action  and  pleadings  herein  are 
set  out  in  the  appendix,  and  are  to  be  referred  to 
and  taken  as  part  of  this  case. 

The  Question  for  the  opinion  of  the  court  is, 
first,  wnether  the  notice  of  action  is  sufficient, 
and,  secondl^r,  whether,  upon  the  facts  above 
stated,  the  plaintiff  is  entitled  to  recover. 

Appendix. 

Notice,  signed  by  Clennell  and  Fraser,  the 
attorneys  for  the  plaintiff,  and  addressed  to  the 
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defendant,  find  dated  30th  Nov.  1874,  that  at  or 
Boon  after  the  expiration  of  one  calendar  month 
flora  the  time  of  the  said  defendants  being  served 
with  this  notice,  a  writ  of  summons  would  be 
sued  out  of  Her  Majesty's  Court  of  Exchequer 
against  him  the  said  defendant  at  the  suit  of  the 
said  plaintiff,  for  that  he  the  said  defendant, 
being  one  of  the  justices  of  the  said  borough  of 
Newport,  in  the  county  of  Monmouth,  on  the 
1  :^th  Nov.  1874,  contrary  to  the  statute  24  &  25 
Vict.  c.  7of  appointed  or  continued  as  clerk  to  the 
justices  one  C.  IJ.  Fox,  who  was  at  the  time  of 
such  appointment  or  continuance,  clerk  of  the 
peace  of  the  county  in  which  the  said  borough  is 
situate,  whereby  he  the  said  defendant  became 
liable  to  forfeit  and  forfeited  the  sum  of  100^  to 
the  said  plaintiff. 

The  declaration  dated  10th  Jan.  1875,  in  which 
the  plaintiff  sued,  as  well  for  himself  as  for  the 
treasnrer  of  the  said  borough  of  Newport,  charged 
that  the  defendant,  being  one  of  the  justices  of  and 
for  the  said  borough,  to  which  borough  a  separate 
commission  of  the  peace  had  been  theretofore 
granted  under  the  provisions  of  the  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76),  heretofore, 
to  wit  on  the  13th  Nov.  1874,  after  the  passing  of 
the  Moncipal  Corporations  Act  Amendment  Act 
(1861)  (24  &  25  Vict.  c.  75),  then  being  and  acting 
as  one  of  the  justices  of  the  peace  for  the  said 
borough,  did  appoint  one  C.  B,  Fox  to  be  clerk  to 
the  justices  of  the  said  borough,  he,  the  said  C.  B. 
Fox,  being  at  the  time  of  the  said  appointment  the 
clerk  of  the  peace  of  and  for  the  said  county  of 
Monmouth  aforesaid,  contra*  y  to  the  form  of  the 
said  statute,  whereby,  and  by  force  of  the  said 
statute,  the  defendant  became  liable  to  forfeit,  and 
forfeited,  the  sum  of  lOOZ.,  one  moiety  thereof 
b  ing  payable  to  the  said  treasurer,  and  the  other 
moiety  thereof  to  the  plaintiff;  and  thereby  and  by 
force  of  the  statute  an  action  hath  accmed  to  the 
plaintiff,  who  sues  as  aforesaid,  to  demand  and 
have  the  said  sum  of  lOOZ.  of  and  from  the  defen- 
dant. The  second  count  of  the  declaration  charged 
that  the  defendant,  being  and  acting  as  such  magis- 
trate as  aforesaid,  wilfully  and  unlawfully  con- 
tinued the  said  C.  B.  Fox  as  clerk  to  the  said 
iustices,  between  the  30th  June  1874  and  the  13th 
Nov.  1874,  after  the  passing  of  the  said  last-recited 
BtAtute,  and  contrary  to  the  form  thereof,  whereby 
and  by  force  of  the  said  statute,  the  defendant 
became  liable  to  forfeit,  and  forfeited,  lOOL,  and  an 
action  has  accrued  to  the  plaintiff  as  aforesaid. 
Claim  200/.. 

Plea,  not  guilty  (by  Statutes  24  &  25  Vict.  c. 
75  (public  Act),  ss.  5,  8 ;  5  &  6  Will.  4,  c.  76  (pub- 
lic Act),  ss.  102.  133  ;  11  &  12  Vict.  c.  44  (public 
Act),  ss.  8,  9,  11, 12  (added  by  amendment). 

The  plaintiff's  points :  First,  that  the  appoint- 
ment of  the  said  C.  B.  Fox  as  clerk  of  the  peace 
for  the  said  county,  vacated  the  office  of  clerk  to 
the  jus^^ices  of  the  borough  of  Newport.  Secondly, 
that  the  said  C.  B.  Fox  was,  from  the  24th  June 
1874,  incapacitated  from  filling  the  office  of  clerk 
to  the  justices.  Thirdly,  that  the  re-appointment 
of  the  said  C.  B.  Fox  to  the  said  ofiSce  was  an 
offence  on  the  part  of  all  persons  taking  part 
therein,  within  the  meaning  of  the  statutes  in  such 
case  made  and  provided.  Fourthly,  tha<-.  acting  as 
a  justice  of  the  peace  for  the  borough  of  Newport, 
with  the  said  C.  B.  Fox  as  clerk,  was,  after  the 
0aid  24th  June  1874,  an  offence  within  the  mean- 
iog  of  the  Btatntes  in  sach  case  made  and  pro- 


vided. Fifthly,  that  the  same,  after  the  9th  Nov. 
1874,  was  an  offence.  Sixthly,  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  court  npon  the 
facts  stated  in  the  case.  Seventhly,  that  the  notice 
of  action  is  sufficient. 

The  defendant's  points. — First,  that  the  appoint- 
ment of  the  said  C.  B.  Fox  as  clerk  of  the  peace 
for  the  county  of  Monmouth  did  not  vacate  the 
office  of  clerk  to  the  justices  of  the  borough  of 
Newport ;  secondly,  that  the  said  C.  B.  Fox  was 
not,  from  the  24th  June  1874,  incapacitated  from 
filling,  or  disqualified  for  being  reappointed  to  the 
office  of  clerk  to  the  justices ;  thirdly,  that  it  was 
competent  to  the  said  justices,  under  the  circum- 
stances stated  in  the  case,  to  reappoint  the  said 
C.  B.  Fox  as  their  clerk,  under  the  proviso  con- 
tained m  the  24  &  25  Vict.  c.  75,  s.  5 ;  fourthly, 
that  the  declaration  discloses  no  cause  of  action 
against  the  defendant;  fifthly,  that  no  offence 
against  the  said  statute  appears  upon  the  facts 
stated  in  the  case  to  have  been  committed;  sixthly, 
that  no  sufficient  notice  of  action  was  given  to 
the  defendant,  pursuant  to  24  &  25  Vict.  c.  75,  s. 
5;  and  5&  6  Will.  4,  c.  76,  s.  133;  and  11  &  12 
Vict.  c.  44,  8.  9 ;  seventhly,  that  an  informer  has 
no  right  to  bring  twenty-six  ac*.tions  for  thirty-five 
penalties  for  one  and  the  same  alleged  offeoco; 
eighthly,  that  the  defendant  is  entitled  to  the 
judgment  of  the  court. 

The  following  is  the  section  of  the  Municipal 
Corporations  Act  Amendment  Act  1861  (24  &  25 
Vict.  c.  75),  on  the  construction  of  which  the 
question  in  the  case  turned  : 

Sect.  5.  Wheroas,  by  the  102Dd  seotion  of  the  principal 
Act  (5  &  6  Will.  4.  0.  76),  it  ia  enacted  *'  that  it  shAll  not 
be  lawfal  for  the  jastioes  of  any  boroogh  to  appoint  or 
continue  as  ench  clerk  to  the  jontioea,  any  aldermiui  or 
oonncillors  of  each  borough,  or  clerk  of  the  peace  for 
such  borough,  or  partner  of  such  clerk  of  the  peace,  or 
any  clerk  or  person  in  the  employ  of  such  clerk  of  the 
peace ;  and  that  it  shall  not  be  lawful  for  the  said 
clerk  to  the  justices,  by  himself  or  his  partner,  to 
be  directly  or  indirectly  interested  or  employed  in  the 
prosecution  of  any  offenders  committed  for  trial  by  the 
justices,  of  whom  he  shall  be  such  clerk  as  aforesaid,  or 
any  of  them,  at  any  court  of  gaol  delivery,  or  general  or 
quarter  session ;  and  that  any  person  being  an  alderman, 
or  councillor,  or  clerk  of  the  peace  of  any  borough,  or  the 
partner,  or  clerk,  or  in  the  employ  of  uuch  clerk  of  the 
peace  who  shall  act  as  clerk  to  the  justioea  of  auuh 
borough,  or  shall  otherwise  offend  in  the  premises,  shall, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  lOOi., 
as  therein  mentioned."  And  whereas  the  said  provitiont 
have  been  found  to  be  insufficient  for  preventing  the 
mischief  intended  to  be  prevented,  it  ia  hereby  enacted 
that  the  said  provisions  of  the  102nd  section  of  the 
principal  Act  shall  be  repealed,  and  from  and  after  the 
pastting  of  this  Act  it  shall  not  be  lawful  for  the  juetioet 
of  any  borough  to  appoint  or  continue  as  their  clerk, 
any  alderman  or  councillor  of  such  borough,  or  the  olerk 
of  the  peace  of  such  borough,  or  of  the  county  in  which 
Buch  borough  is  situate,  or  the  partner  of  any  such 
olerk  of  the  peace,  and  it  shall  not  be  lawfnl  for  the 
clerk  to  the  justices  of  any  borough,  by  himself  or  bii 
partner,  or  otherwise,  to  be  directly  or  indirectly  em- 
ployed or  interested  in  the  prosecution  of  any  offender 
committed  for  trial  by  the  justices  of  snoh  boroagh  or 
any  of  them  at  any  oonrt  of  gaol  delivery  or  genenl  or 
quarter  sessions.  And  any  person  who  thaU  in  any 
wise  offend  in  the  premises  shall,  for  every  such  offence, 
forfeit  and  pay  the  sam  of  1001.,  one  moiety  thereof  to  tba 
treasurer  of  snoh  borough,  to  be  paid  over  to  oredit  and 
aoooont  of  the  boroogh  land,  and  the  other  moiety  thereof, 
with  costs  of  Buit,  to  any  person  who  may  sae  for  the  aame 
in  any  of  his  Majesty's  Courts  of  Beoord  at  Weittminster. 
PtoTided,  that  nothing  herein  contained  shall  proTaot 
the  jnstioaa  of  any  borough  reappointing  ai  tbeir  okrk 
any  olerk  of  the  peace  or  partner  of  snoh  oltrk  ol  the 
of  their  baroogh,  or  of  the  oonatj  in  whioh  nak 
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haroDf h  ii  liti 
thi*  Aot  aluU  I 
rMppcdntliMiit, 


tiina  of  tbe  pkSiiDj 
not  kt  the  tima  of  i 
1  b«,  the  oletk  of   i 


A.  T.  L^wrmee  (with  him  was  Palchetl)  for  the 

EUiDtifT. — The  qneslion  arises  under  aeot,  5  ol"  the 
[anicipsl  Corporations  Act  Amendment  Act  1861 
(24  &  25  Vicl.  c.  75).  Sect.  5,  the  general  effect 
of  which  section  is  to  prevent  justices  appointing 
fts  their  cierk  one  who  is  aUo  a  clerk  of  the  peace 
for  the  conniy.  The  appointment  of  Mr,  Foi  ns 
clerk  of  tbe  penoe  for  the  conntj,  in  June  1874, 
ipto  fatio  THcated  his  previoiiB  appointment  of 
clerk  to  tbe  justices,  so  that  after  that  dnte  he  cod  - 
tinned  to  be  their  clerk  no  longer.  Moreover.  I 
contend  that,  on  the  passing  of  the  Act  of  1861,  he 
ceased  to  be  justices'  olerk,  because,  by  tbe  opera- 
tion of  the  Act,  being  at  that  time  the  partner  of 
ihe  then  clerk  of  the  peace,  he  was  disqualified  for 
the  office  of  clerk  to  the  justices.  Upon  the  pa^isin^ 
oftbat  Act,  therefore,  he  was  reappointed  justices' 
clerk  under  the  proviso  in  sect.  5.  and  so  continued 
nntil  his  partner's  death  in  1874.  when  he  was 
■ppoiDt«l  clerk  of  the  peace,  and  by  accepting 
that  office  be  vacated  the  office  of  clerk  to  the 
jaatices.  That,  I  contend,  is  the  effect  of  these  Acts 
of  Parliament.  [Pollock,  B,— Itthat  be  so,  the 
effect  would  be  that  a  person  in  that  position 
wonld  not  only  he  liable  to  ft  penilty,  but  all  his 
acta  as  clerk  to  the  justices  would  be  i^io  fudo 
Toid,  and  he  would  cease  to  be  clerk  j  whereas  the 
statute  seems  to  contemplate  a  person  holding  the 
office  and  by  doing  so  becoming  liable  to  a 
pennltj.]  Ha  vftcates  the  office  to  this  extent, 
that  he  must  be  reappointed,  and  if  reappointed 
be  is  liable  to  a  penalty,  aa  also  are  the  persons 
appointing  him.  The  Act  eipressly  saj>s  it  shnlt 
not  be  lawful  for  the  justices  to  "appoint  or  coii- 
tinne"  as  their  clerk,  Ac.  [Kbllt,  C.B.— Where 
is  it  foond  that  they  continued  him  as  clerk 
after  Jane  1874  P  Tbe  cose  seems  to  be 
silent  fts  to  the  interval  between  June  and 
Not,  1874,  when  he  was,  as  it  is  termed, 
reanpO'Uted.]  Id  is  clear,  I  submit,  and  found  by 
p«r»(n«pbs  8,  9,  and  10  of  tbe  case,  that  he  con- 
tinued to  act  as  justices'  clerk  from  24th  June  to 
hia  reappointment  in  NoTcmber.  That  reappoint- 
was  *  nulhtyand  unlawful.  The  proviso,  which 
waainaerted  to  save  vested  interests  existing  nt  tbe 
paaaing  of  the  Act,  was  eKhanst«d,  and  to  all  pur- 
poses satisfied  and  fulfilled  onoe,  and  for  all,  by  bis 
rpsppointment  as  justices'  clerk  in  1861.  By  sect. 
102  of  the  5  A  6  Vict.  o.  76  (the  Municipal  Cor- 
porationa  Act),  tbe  justices  are  required  to  appoint 
a  clerk;  bat  by  a  proviso  in  that  section  (»irtain 
pervoni  are  disqualiliod  for  the  appointment,  bub 
no(  clerks  of  the  peace  for  the  county.  Then 
■cot.  5  of  the  Aot  of  1861,  enlarged  the  area  of  dia- 
qoalifloatioQ,  and  included  clerks  of  tbe  peace  for  the 
COonCT  therein,  with  the  proviso,  however,  saving 
Tested  interests  then  existing.  By  sect.  66  of  the 
original  Aot,  compensation  was  given  to  persons 
wboM  office  should  be  ftbolishad,  or  who  should 
b«  reuKtTod  'rom  offioe  by  the  provisions  of  the 
Aot,  or  who  should  not  be  reftppointed,  and  there 


«f  1801.  But,  if  the  defendants'  contention  is 
riRbt,  tbtt  tShet  will  be  that  «  proriso  intended 
•tDiplj  to  MTQ  enatang  vested  Interests  will 
Opentte  to  r^wd,  not  oal;  tbe  pnmsionB  of  the 
Act  Itself  t  but  elao  t  he  HanioiiMl  Corporations  Aot, 
bseiwii^  Moordiag  to  Uw  deteodMit  ■  view,  it  irill 


be  competent  by  the  use  of  that  proviso,  to  appoin'., 
at  any  time,  uiiil  from  time  to  time,  a  person  lo  till 
tlfsu  two  otfiues  together,  by  first  ap|>oinLing  hiiii 
clerk  to  the  justices,  and  then  clerk  of  the  fieace, 
and  then  reuppointing  him  aa  clerk  to  tbe  justices. 
[Pollock.  B.— Uh.  no.  What  is  meant  is  that  hw 
shull  nor,  at  the  time  of  eiich  appointment,  haru 
ceased  to  be  the  clerk  of  such  justices.  The  whole 
proviso  was  tlearly  menut  to  provide  for  the  ch»>i 
of  a  person  who  at  the  date  of  tlio  Act  was  u 
JListicea'  clerk.  If  it  be,  as  you  contend,  tbnt  he 
ceased  to  be  ho  on  appointment  a!i  clerk  of  the 
peace,  yon  would  lie  entitled  to  succeed;  but  if  it 
be  a  continuous  holding  of  the  appoiotroent,  ami 
he  did  not  cease  to  be  clerk  to  the  justices,  then  Ito 
comes  within  the  proviso,  and  the  renppointmeiio 
must  betaken  togvtbcrwithhis  holding  of  the  ulfioe 
at  ihe  date  of  tlie  Ace.)  The  penalty  t«  recoverable, 
and  the  action  is  for  continuing  him  in  hia  office. 
If  the  proviso  is  to  be  reail  diHJunctively  anil 
literully,  according  aa  the  words  are.  the  elTect  will 
be  to  repeal  tbe  Act ;  but  ample  force  is  given  to  it 
by  rending  it  as  securing  Mr.  IVx's  vested  interesI^^ 
from  l»61  Vi  1874.  [Olkasbv,  B.— Sect.  lU-J  deals 
wilb  clerks  of  the  peace  for  boroughs,  and  sect  .'■ 
extends  to  that  office  in  counties.  By  its  express 
terma  the  section  iiupposes  that  that  a  borough 
clerk  ol'  the  peace  can  act  aa  ju8ti(«e'  clerk,  for  ho 
is  to  forfeit  10u£.  if  lie  does  so.  He  can  aot,  thcr— 
fore,  as  such  clerk,  and  the  office,  therefore  is  nou 
de  /-leto  vacated]  Whatever  the  status  of  the 
person  taking  the  office  may  be,  and  whether  hr^ 
acta  be  lawful  or  not,  the  justice  who  iflntinues 
him  in  tbe  otlii^e  ia  liable  to  the  penalty.  [Clkashy, 
B. — The  notice  ol'uctiou  is  for  one  act  of  appoint- 
ing or  contiiHiing  on  the  l^tth  Nov.  and  you 
cannot  go  back  to  the  interval  from  June,  and 
say  they  concinued  him.  Pollock,  B. — You  are 
confined  to  tlie  dates  in  the  paragraph  whpn  the 
defendant  took  part  in  the  meeting  of  the  ("th 
Nov. J  Unless  justified  by  the  provixo  they  are 
liable;  hut  the  proviao  appliea  to  re-appointing 
only.  If  the  office  was  not  vacated  in  June  1874. 
it  waa  only  bei'ause  they  continued  him;  then 
they  re-appoint  liim.  and  say  it  is  within  th<) 
proviso,  because  he  never  ceased  to  be  their  clerk, 
thus  setting  up  their  own  illegal  act.  The  day 
before  re-nppointmout  ho  either  was  or  was  not 
their  clerk.  IF  he  was,  no  ro- appointment  wiis 
necesaary,  and  if  he  was  not,  it  could  only  be  bt- 
cause  the  accepting  and  acting  in  the  office  of 
clerk  of  the  peace  vacated  the  other  office.  He 
referred  lo  the  ciisea  of  , 

Co«  {qxi  (nm.,  J-c)  ».  La^rrmte.n  L.  J.  14,  Q.  B.  i 

1  E,&  U.&IGi  17  Jar.  1115; 
Rrg.  T.F..x,lL.T.R«p.H.S.2\6:  1E.4E.720;  i8 
L.  J.  la7.  M.  C,  affirmed  in  error.  3  L.  T.  U«p.  N.  S. 
£81  1  1  E.  ft  U.  T46  ;  5  .lur.  N.  S.l  24. 
H.  ilaltkH<r$.  Q.C.  (with  him  Jelf),  for'the  de- 
fendant,  cniifra. — -The  justices,  who  re-appointed 
or  concurred  in  re-appointmg  Mr.  Foi  on  the  9th 
Nov,,  acted  within  the   proviso  in  sect.  5,  and  the 
defendant   is  not  liable  to  this  penal  action,  even 
assuming  him  to  be  within  the  penal  portion  of  the 
section.     Now  in  1B61,  Mr.  Fox  was  clerk  to  the 
borough  justices,  and  therefore,  on  the  face  of  tbe 
proviso,  the  act  in  which  the  defendant  concurred  ia 
within  its  terras.    Bat  says  tbe  plaintiff',  the  word 
"or"  in  the  proviso  must  be  reaid  "and,"  and  the 
whole  proviao  be  read  as  "  who  at  the  time  of  the 
passing  of  this  Aot  shall  be,  and  who  shall  not  at 
the  time  of  such  reappointment  have  ceased  to  bf, 
the  olerk  of  sooh  justices."    Now  snoh  ft  cbui^tt 
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in  the  languaf^e  of  a  penal  statute  might  at  once 
he  demurred  to ;  but  it  will  not  help  thci  plaintiff, 
because  Mr.  Fox  had  not  de  facto  ceased  to  be 
justices*  clerk.    My  friend    says  that  the   legal 
operation  of  his  appointment  as  clerk  of  the  peace 
was  to  affect  his  other  office,  and  that,  eo  instantif 
he  ceased  to  be  justices'  clerk.    But  if  so,  the 
proviso  would  be  inopportune  and  incapable  of 
operation  in  every  case.    There  could  be  no  case 
immediately  after  the  passing  of  the  Act  in  which 
it  could  have  operated,  because,  according  to  the 
plaintiff's     contention,     immediately    upon    the 
passing  of  the  Act  the  holding  the  office  of  clerk 
of  the  peace,  or  being  partner  of  one  who  held  it, 
would  vacate  the  office  of  justices'  clerk,  and  so, 
eo  insianti,  there  would  be  a  break  in  the  con- 
tinuity of  the  holding  of  the  latter  office,  and  Mr. 
Fox's  reappointment  in  1861  would  be,  therefore, 
bad,  and  not  justified  by  the    proviso     But    a 
reasonable  time  must  always  elapse  before  the 
justices  can  meet  and  resolve  whether  they  will 
act  upon  the  proviso  and  reappoint  their  old  clerk 
or  appoint  some  other    person.    The   plaintiff's 
construction  is  neither  a  reasonable  nor  a  right 
one,  and  it  would  be  monstrous  to  say  (as  it  must 
l)e  said  if  that  construction  is  to  prevail)  that 
because  a  justices*  clerk  was  appointed  clerk  of 
the  peace  on  one  day,  and  a  justice  was  E^uddenly 
called  on  the  next   day  to  do  some  necessary 
magisterial  act,  and,  there  being  no  other  person 
to  act  as  his  clerk  except  the  clerk  so  appointed 
clerk  of  the  peace,  therefore  the  justice  is  to  be 
held  to  have  **  continued  "  the  man  as  clerk,  and 
to  be  liable  to  lOOL  penalty  for  so  doing.    No 
doubt  the  main  intention  of  the  proviso  was  to 
save  vested  interests,  but  it  gave  the  justices  the 
power  to  reappoint  their  existing  clerks  with  whom 
they  were  satisfied,  if  they  or  their  partners  should 
afterwards  become  clerks  of  the  peace.    It  does 
not  require,  as  the  plaintiff  contends,  that  at  the 
date  of  the  Act  the  person  to   be  reappointed 
should  have  held  both  offices  together.    But  it 
says  in  effect,   "  If  you   were  justices*  clerk  at 
that  time,  inasmuch  as  a  new  enactment  is  intro- 
duced  which  may  deprive  you  of  that  office,  we 
will  leave  it  in  the  justices*  power  who  have  em- 
ployed you  continuously  to  reappoint  you.**    And 
It  then  goes  on  to  say,  "You  must  not  have 
ceased  to  be  clerk  to  the  justices.**    (He  was  here 
stopped  by  the  court.) 
Jjawrence,  for  the  plaintiff,  did  not  reply. 
Kelly,  C.B.  —  I  think  that  in  an  action  for 
penalties  like  the  present  one,  we  must  really  look 
to  the  substance  of  the  provisions  of  the  Act,  and 
unless  someting  is  there  found  which  compels  us, 
applying  the  ordinary  rules  of  construction  to  the 
language  of  the  Legislature,   to  hold  that  this 
gentleman  has  become  liable  to  the  penalty  which 
is  here  sought  to  be  enforced  against  him,  that  we 
should  hold  him  not  liable  and  say  that  he  is 
entitled  to  the  judgment  of  the  court.    Now  the 
general  effect  of  these  Acts  is  this,  that  these  two 
offices  of  clerk  of  the   peace    and  clerk  to    the 
borough  iustices  cannot  be  held  together ;  that  lis 
to  say,  that  the  office  of  clerk  to  the  borough 
justices  shall  not  be  held  by  anyone  who  is  either 
clerk  of  the  peace  for  the  borough,  or  clerk  of 
the  peace  for  the  county  in  which  such  borough 
is  situate,  or  a  partner  of  the  one  or  the  other  of 
such  officers.    The  question  is,  whether  anything 
has  been  done  here  in  violation  of  the  evident 
general  intention  of  the  Legislature  to  prevent 


these  two  offices  being  held  together  by  the  same 
individual.    And  if  within  the  Act  of  Parliament 
we  find  any  provision  which,  as  I  have  said,  apply- 
ing  the  ordinary  rules  applicable  to  the  construc- 
tion of  the  language  of  toe  Legislature,  compels 
us  to  come  to  such  a  conclusion,  we  must  conform 
to  the  law.    We  have  then  to  consider  whether 
this  case  comes  within  the  words  of  the  Act  of 
1861.    Now,  no  doubt  when  we  look  at  the  5th 
section  of  that  Act  of  Parliament,  we  find  a  direct 
enactment  that  it  shall  not   be  lawful  for  the 
justices  of  a  borough  to  appoint  or  contimio  as 
their  clerk  (among  other  persons  described)  *'  any 
clerk  of  the  peace  for  the  county  in  which  such 
borough  is  situate.**    Now,  here  there  can  be  no 
doubt  that  the  borough  justices  have  not  only  con- 
tinued but  they  have  actually  appointed  a  person 
who  at  the  time  he  was  so  appointed,  and  at  the  time 
he  was  re-appointed,  as  it  has  been  called,  to  the 
office  of  clerk  to  the  borough  justices,  held  the 
office  of  clerk  of  the  peace  for  the  county  in  which 
the  borough  is  situate,  and  therefore  it  would 
dearly  be  within  that  provision.    It  is  unneces- 
sary to  consider  whether  the  mere  continuing  the 
clerk  to  the  justices  without  more,  without  any 
formal    appointment    or  re-appointment,    woald 
be  within  the  Act,  because  this  is  not  an  aotioa 
for  penalties  incurred  between    June  1874   and 
Nov.  1874,  the  times  respectively  when  he  waa 
appointed  clerk  of  the  peace  for  the  county,  and  re- 
appointed clerk  to  the  justices  of  the  borough ; 
therefore  I  offer  no  opinion  upon  that.    It  mast 
not   be   supposed,    however,    that    I  think   any 
penalties  could  have  been  recovered,  although  I 
do  not  say  that  they  could  not  have  been,   in 
respect  of  acts  done  during  that  interval  of  time. 
But  he  has  been  reappointed.    He  was  appointed 
clerk   of  the    peace    for   the   county    in    Jane 
1874;  he  was  appointed,  or  reappointed,  I  care 
not   which,    clerk    to  the    borough    justices   in 
Nov.   1874;    and   the  question  is  whether   that 
latter  appointment  or   reappointment  is  within 
and  authorised  by  the  proviso  which   we    find 
at  the  end   of  the   fifth   section   of  the  Act  of 
Parliament.    Now,  the  words  of  that  proviso  are 
these  :  '*  Provided  that  nothing  herein  contained 
shall  prevent  the  justices  of  any  borough  re-ap- 
pointing as  their  clerk  any  clerk  of  the  peace  or 
partner  of  such  clerk  of  the  peace  of  their  borongh. 
or  of  the  county  in  which  such  borough  is  sitoate* 
who,*'  and  hero  come  the  important  words  apon 
which  the  question  whether  the  appointment  or 
re-appointment  is   valid  or  void  really  depends, 
"  who  at  the  time  of  the  passing  of  this  Act  shall 
be,  or  who  shall  not  at  the  time  of  such  reap* 
pointment  have  ceased  to  be,  the  clerk  of  such 
justices.*'    Now,  I  do  not  enter  into  the  Question 
whether  this  gentleman  had  ceased  to  be  tne  olerk 
to  the  justices.    Nothing  can  'be  more  clear  than 
that  he  was  at  the  time  of  the  passing  of  this  Act 
clerk  to  the  justices.    Whether  he  has  continued 
such  during  the  whole  interval  or  not  is  not  the 
(]^uestion,  unless  the  learned  counsel  for  the  plain- 
tiff is  right  in  saying  that  the  word  "  or,**  in  the 
proviso  should  be  read  '*  and.*'  I  take  the  words  as 
I  find  them,  and  nothing  can  be  clearer  than  ihis — 
if  the  validity  of  this  appointment  or  reappointment 
depends  upon  the  veiy  words  ^  of  this  section,  il 
clearly  appears  within  these  very   words>   that 
Mr.  Fox  was,  at  the  time  of  the  passing  of  this  Act 
in  1861,  olerk  to  the  borough  jostioes.    Then  it  is 
said  that  we  are  to  read  the  word  "  or  "  as  *'  and,^' 
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and  that  both  requisites  mast  concar,  namely 
not  only  that  he  should  have  been  clerk  to  the 
borough  justices  at  the  passing  of  the  Act  in  1861, 
bat  also  that  he  should  not  at  the  time  of  such  re- 
appointment have  ceased  to  be  such  clerk.  I  do 
not  think  that  in  an  action  for  penalties,  where 
really  there  has  been  no  violation  of  anything 
obviously  vrithin  the  intention  of  the  Legislature, 
we  should  be  justified  in  substituting  the  one  word 
for  the  other  in  order  to  make  a  gentleman  liable 
to  penalties  for  an  act  which  is  within  the  words  of 
the  whole  of  the  Act  or  Acts  of  Parliament  taken 
together,  and  which  is  in  itself  entirely  blameless 
and,  for  aught  that  we  know,  expedient  and  neces- 
sary, iu  the  state  of  the  county  in  which  the 
appointment  has  been  made.  Upon  this  ground, 
therefore,  that  we  must  read  the  Act  as  we  find  it, 
although  the  holding  of  these  two  offices  together 
by  one  individual  is  illegal  within  the  general 
purview  of  the  two  Acts  of  Parliament  read  toge- 
ther, yet  finding  that  by  the  express  words  of  the 
proviso  in  the  5th  section  of  the  Act  of  1861,  the 
act  of  appointment  is  rendered  lawful  by  reason 
that  the  gentleman  in  question  was,  at  the  time  of 
the  passinK  of  that  Act,  clerk  to  the  borough 
justices.  I  am  clearly  of  opinion  that  his  re- 
appointment in  Nov.  1874  was  lawful,  and  that  from 
that  time  forth  he  acted  as  clerk  to  the  borough 
jostices,  and,  consequently,  that  the  act  of  re- 
appointment itself  by  the  magistrate  in  question  is 
not  a  subject  of  an  action  for  penalties. 

Clbasbt,  B. — I  am  nuite  of  the  same  opinion. 
The  case  depends  entirely  upon  the  proviso  in  the 
5th  section  of  the  24th  &  25th  Vict  c.  75.  A  per- 
son who  is  clerk  of  the  peace  for  a  county  or 
borough  is  in  general  disqualified  for  being  clerk 
to  the  justices,  and  the  appointment  of  such  a 
person  would  be  altogether  illegal.  It  might  be 
Toid  possibly,  but  would  be  altogether  illegal. 
But  previous  to  this  Act  there  is  no  disqualifica- 
tion, and  therefore  a  person  might  have  had  the 
status  of  clerk  to  the  justices  with  the  right  to 
appointment  as  clerk  of  the  peace  for  the  county. 
That  was  the  position  of  this  gentleman.  It 
seems  to  me  pretty  obvious  that  it  was  thought 
not  to  be  right  to  deprive  such  a  person  of  that 
which  was,  to  a  certain  extent,  annexed  to  that 
status,  as  they  would  be  depriving  him  of  it  with- 
out compensation;  and  therefore  the  proviso  is 
framed  to  meet  that  particular  case.  Now,  what 
would  properly  take  place,  I  apprehend,  upon  the 
appointment  as  clerk  of  the  peace  of  a  person  who 
waa  clerk  to  the  justices,  would  be  that,  as  he  held 
that  latter  office  during  the  pleasure  of  the 
justices,  the  justices  would  at  their  first  meeting 
displace  him  and  appoint  another  person.  That 
would  be  the  ordiniary  course  of  things,  and 
what  ought  to  happen,  and  what  would 
ordinarily  happen.  But  the  proviso  gives  them 
another  alternative,  and  this  particular  pro- 
viso, which  is  a  proviso  in  the  penalty  clause, 
is»  no  doubt,  according  to  the  ordinary  rules  of 
construction,  to  be  read  either  strictly  or  literally 
as  far  as  it  is  to  the  interest  of  the  person  who  is 
sued  to  read  it  so.  This  proviso  is  iu  the  terms 
which  have  been  referred  to,  and  it  is  contended  on 
Uie  part  of  'the  defendant  that,  being  within  the 
first  part  of  the  proviso,  is  of  itself  sufficient.  But, 
says  the  learned  counsel  for  the  plaintiff,  you 
ought  not»  where  vou  have  an  alternative  intro* 
dooed  by  the  word  "  or/'  to  read  it  in  any  other 
way  than  as  a  ooinplete  altemi(tive»  or  to  make  it 


a  separate  cade.  There  is  something  to  be  said  in 
favour  of  that,  no  doubt.  But  if  you  were  to  read 
the  first  part  as  8e(>arate  you  must  read  the  second 
part  as  separate  too.  I  must  say  that  the  learned 
counsel  for  the  plaintiff  has  produced  a  conclusive 
argument  to  show  that  you  cannot  read  the  second 
part  of  that  alternative  separately,  as  enabling  the 
appointment  of  any  person  who,  at  the  time  of  the 
re-appointment,  happened  to  be  clerk  to  the  jus- 
tices. It  seems  to  me  to  be  quite  a  satisfactory 
argument,  and  it  would  really  be  in  a  roundabout 
way  defeating  the  intention  of  the  Act  of  P^lia- 
ment  altogether  to  enable  them  to  have  a  fresh 
person — it  might  be  clerk  to  the  justices  who  was 
appointed  from  time  to  time  clerk  of  the  peace.  I 
have,  therefore,  very  great  difficulty  in  acceding 
to  that  part  of  the  argument  of  the  learned 
counsel  for  the  defendant.  It  is  sufficient,  how- 
ever, to  refer  to  the  first  alternative.  We  must 
look  at  the  whole  proviso,  and  it  appears  to  me 
that  the  real  and  the  only  question  in  this  case  is, 
whether  the  operation  of  this  proviso  had  been 
exhausted  by  the  reappointment  of  Mr.  Fox  after 
the  passing  of  the  Act  of  1861.  I  think  there  is 
a  good  deal  to  be  said  in  favour  of  that,  and  much 
also  against  it.  If  you  look  at  the  words,  they 
would  seem  rather  to  point  to  one  appointment. 
All  it  says  is  that  nothing  therein  contained  shall 
prevent  the  justices  from  doing  this  act,  that  is 
from  reappointing  as  their  clerk  any  clerk  of  the 
peace.  As  soon  as  they  have  reappointed  the  act 
IS  done.  Then  it  is  said,  on  the  other  side,  that 
that  would  be  giving  a  limited  meaning  to  the 
section.  But  we  must,  of  course,  have  some 
regard  to  the  nature  of  the  proviso ;  and  the  con- 
clusion at  which  I  have  arrived  is  that  it  is  not 
confined  to  one  act  of  appointment  or  re-nppoint- 
ment,  and  that  they  mav  reappoint  from  time 
to  time  a  person  who  fulfiUea  the  conditions 
therein  mentioned.  A  man  might  have  two  or 
three  partners.  He  might  he  clerk  of  the 
peace  and  he  might  be  clerk  to  the  justices  at 
the  time  the  Act  was  passed,  and  one  of  his  part- 
ners might  be  appointed  clerk  of  the  peace  of 
the  county.  Soon  afterwards  he  might  die  and 
another  of  his  partners  might  be  appointed  clerk 
of  the  peace  of  the  county.  It  strikes  me  that  the 
rational  construction  would  be  to  say  that  we  will 
still  give  him  the  privilege  which  he  would  have 
had  but  for  this  Act  being  extended  to  clerks  of 
the  peace  of  the  county,  as  long  a«4  he  fulfils  the 
conditions  of  being  clerk  to  the  justices  at  the  time 
of  the  passing  of  the  Act,  or  clerk  to  the  justices  at 
the  time  when  the  office  of  clerk  of  the  peace  was 
accepted ;  and  that  this  re-appointment  might 
still  be  made.  I  do  not  feel  any  difficulty  what- 
ever as  regards  Mr.  Fox's  appointment  between 
June  and  November  1874,  because  some  time  mast 
reasonably  and  necessarily  be  allowed  to  elapse 
between  the  acceptance  of  the  one  office  and  the 
appointment  to  the  other. 

Pollock,  B. — I  also  think  that  the  plaintiff  here 
has  failed  to  make  out  any  case  against  the  defen- 
dant, under  this  Act  of  Parliament.  Looking  at 
the  facts  which  are  hero  stated,  it  seems  to  me  to 
be  unnecessary  to  consider  what  is  the  precise 
status  of  a  clerk  to  the  v  justices,  who  is  also 
appointed  a  clerk  of  the  peace  anterior  to 
his  re-appointment  -as  clerk  to  the  justices, 
because  the  only  case  which  could  be  nuide 
out  against  the  present  defendant  upon  the 
present  facts,  is  the  charge  that  he   appointed 
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one  C.  B.  Fox  to  be  clerk  to  the  justices  of 
the  said  borouf^h.  That,  of  coarse,  is  pointed 
tu  his  reappointment,  which  is  alleged  in  the  case 
to  have  taken  place  upon  the  9th  Nov.  1874. 
Kow.  was  that  reappointment  one  that  could  be 
lefi^ally  made  or  not  ?  To  answer  that  question,  I 
think  we  must  consider  what  was  the  intention  of 
tlie  5th  section  of  the  Act  of  1861  There  seems 
to  me  to  be,  by  the  express  words  of  that  section, 
two  clear  intentions  of  the  Legislature,  and  if  that 
be  so,  we  must  follow  thos>e  intentions  to  see  how 
far  ^ey  govern,  so  far  as  intention^*  can  govern, 
the  different  parts  of  the  section.  Now  the  first 
intention  is  that  a  person  who  is  a  clerk  to  the 
justices  ought  not  to  hold  certain  other  offices 
besides  that  office,  one  of  which  other  offices  is  the 
office  of  clerk  of  the  peace  of  the  county.  But 
the  other  intention,  which  is  equally  clear,  is  to 
protect,  as  is  common  in  cases  of  this  kind  in  this 
country,  what  are  called  vested  interests.  The 
vested  interests  of  whom?  Not  the  vested 
interests  of  the  clerk  of  the  peace,  for  this 
Act  has  nothing  to  do  with  that,  but  it 
is  the  vested  interests  of  the  clerk  to  the 
justices,  and  that,  therefore,  would  require  that  the 
person,  who  accepts  the  office  of  clerk  to  the 
justices  previous  to  the  passing  of  this  Act  in 
18t>l,  should  never  have  taken  from  him  the 
opportunity  of  holding  jointly  with  that  office  the 
other  office  which  he  might,  previously  to  and 
but  for  this  Act,  have  held.  Otherwise  it  might 
be  argued,  and  the  ordinary  argument  might 
fairly  be  used,  that  he  was  induced  to  accept 
uu  office,  and,  having  accepted  it,  and  having 
given  up  other  things  for  it,  was  cut  down  by 
tlie  Legislature  without  compensation.  That 
being  so,  1  do  not  myself  see  that  there  is  any 
very  great  difficulty  in  saying,  that  being  the 
object  and  intention  of  the  clause,  that  the  words, 
**  who  at  the  time  of  the  passing  of  this  Act  shall 
bf»."  &c.  of  course  mean  that  he  must  hold  the 
oftico  at  the  time  of  the  passing  of  the  Act.  That 
this  gentleman  did ;  '*  or  who  shall  not,  at  the 
time  of  such  reapfK)intmi5nt,  have  ceased  to  l)e  the 
clerk  of  such  justices."  As  I  said  before,  1  con- 
sider it  unnecessary  hereto  consider  what  his  status 
was  after  his  accepting  the  appointment  of  clerk 
of  the  peace,  and  before  his  reappointment  as 
clerk  to  the  justices.  Although  I  should  not,  I 
confess,  have  much  difficulty  in  dealing  with 
that  question  if  the  facts  were  clear.  It  appears 
to  me  that  the  words  **  or  who  shall  not  at 
the  time  of  such  reappointment  have  ceased  to 
be."  Ac,  mean  that  he  shall  be  a  person  who  held 
the  office  at  the  time  of  the  passing  of  the  Act,  and 
who  has,  either  by  resignation  orotheiwise,  ceased 
to  hold  it.  and  then  has  been  reappointed.  If  he 
had  ceased  to  hold  it  voluntarily,  and  was  unduly 
reappointed,  any  status  or  right  which  he  might 
enjoy  by  way  of  vested  interest  would  have  ceased 
to  exist,  and  the  proviso  in  this  section  of  the  Act 
would  not  apply.  In  this  case  it  appears  to  me 
that  he  has  not.  by  anything  which  has  occurred, 
ceased  to  be  a  clerk  to  the  justices  within  the 
meaning  of  this  section  or  the  proviso,  and  that, 
therefore,  the  case  against  the  defendant  fails. 

Judgment  for  the  dofevdaniy  ivith  coftf8.{a) 

Solicitors  for  the  plaintiff,  Clennell  and  Frnser. 
Solicitors  for  the  defendant.  Hunt  and  Son. 

(o)  The  plaintiff  has  appealed  from  thia  decipioo,  ard 
the  case  xiow  standa  for  htariLg  in  the  Court  of  Appeal. 
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Beported  by  M.  W.  McKsllae  and  J.  M.  Lblt,  Saqn. 

Barnaton-at-Law. 

Thursday,  Jan,  19, 1876. 
Redgate  (app.)  V.  Haykes  (reap.) 
Licensing  Act  1872,  s,   16,  sub'S,  1 — "  Suffering 
gaming  by  connxuance  of  seroant — Evidence  of 
connivance. 
In  order  to  convict  a  licensed  person  of  suffering 
gaming  within  the  meaning  of  the  I6th  section  of 
tJie  Licensing  Act  1872,  U  is  not  necessary  to  show 
actual  knowledge.    It  is  enough  to  slww  eonni' 
vance,  and  the  connivance  of  the  seivant  is  tJie 
connivance  of  the  master. 
B.  kept  an  hotel  ai  Epsom,  in  which  a  ^gentlen^an 
from  Newmarket  took  three  rooms,  and  incited  a 
trainer  and  a  jockey  to  slay  with  him,     R,  went 
to  bed  at  11  p.m.,  Itaving  a  hall  porter  in  charge 
of  the  house, 
Tlie  porter  retired  to  the  extreme  end  of  the  house 
for  the  nighi.     While  tlie  porter  was  ko  stationed 
the    guests    above-mentioned    played    cards  for 
m/iney,  with  much  noise,  but  vo  interruption  on 
ilie  part  of  B.     The  justices  drew  tlie  inference 
that  the  pirrter  had  retired  ai  the  instigation  of 
B.,  and  in  oi'der  that  he  might  not  hear  what 
passed. 
Held,  that  it  eoulii  not  be  said  that  there  wan  no 
evidence  from  which  tlie  justices  might  draw  such 
inference,  and  a  conviction  of  B.  for   suffuri)ig 
gaming  affirmed. 
This  was  a  case  stated  under  20  <fe  21  Vict.  c.  44), 
by  two  justices  for  the  county  of  Surrey,  and  the 
following  are  the  material  parte  of  such  case: 

The  respondent  was  a  sergeant  of  the  Metro* 
politan  Police  Force,  stationed  at  Epsom,  and  the 
anpellant  the  landlady  of  the  King's  Head  Hotel, 
High-street,  Epsom. 

The  information  was  laid  under  sect.  17,  sub- 
sect.  1,  of  the  Licensing  Act  1872,  which  enacts  aa 
follows  : 

If  any  lioenaed  person  anffers  any  f^amingr  to  be  carried 
on  on  his  preiniaea,  he  f»hall  be  liable  to  a  penalty  not 
exceeding  for  the  first  offence  lOZ. 

It  was  proved  on  tlie  part  of  the  respondent, 
by  three  witnesses,  that,  whilst  standing  in  the 
public  street,  at  the  window  of  the  room  where 
the  play  took  place,  they  could  hear  the  con- 
versation, owing  to  the  loud  tone  of  voice  in 
which  it  was  conducted.  That  three  persons,  one 
a  horse  trainer,  called  James  Nightingall,  and 
another,  a  jockey,  called  Henry  Constable  (both 
being  inhabitants  of  Epsom),  were,  together  with 
Charles  Groucock,  gentleman,  of  Newmarket  (tem- 
porarily staying  at  the  King's  Head  Hotel),  plaving 
at  cards  for  money  in  a  room  in  the  house  of  the 
appellant,  between  1.30  and  2.'tO  a.m.  on  the  7th 
Jan.  1875.  It  was  subsequently  admitted  by  the 
said  Charles  Groucock,  who  was  called  as  a  wit- 
ness for  the  defence,  that  he  and  the  said  James 
Nightingall  and  Henry  Constable  were  at  such 
time  and  place  playing  at  cards  for  money. 

No  direct  evidence  was  given  that  the  appellant 
knew  of  the  gaming,  and  it  was  contended  on  her 
behalf  thac  she  was  in  ignorance  that  play  for 
money  was  going  on  in  her  house  at  the  time 
stated,  and,  therefore,  that  she  did  not  suffer 
gaming  within  the  words  of  the  Act. 

The  appellant  gave  evidence  in  her  own  defence, 
and  also  called  the  witnesses  whose  names  and 
^  depositions  are  hereinafter  stated. 
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1.  Elizabeth  Redgate,  the  appellant,  deposed  : 

That  she  was  defendant  in  the  case.  She  had  a  gen- 
tleman of  the  name  of  Gronoook,  who  had,  on  the  30th 
Deo.  last,  taken  a  sitting  room  and  two  bedrooms,  and, 
on  the  evening  of  the  6th  Jan.,  had  taken  another  bed- 
room. He  had  been  a  visitor  in  the  house  befooe ;  he 
was,  on  the  evening  of  the  6bh,  an  occupier  of  rooms  in 
the  honse.  The  honse  was  closed  at  eleven  o'clock  on 
the  6th ;  she  went  into  the  room  on  the  right  hand  side 
of  the  hall,  a  little  before  eleven  o'clock,  to  ask  if  any 
refreshments  were  required  before  closing.  Mr.  Night- 
ingall  and  Mr.  Qroucock  were  then  in  conversation,  and 
they  did  not  reqnire  anything.  She  afterwards  closed 
the  honse,  and  did  not  go  into  the  room  again ;  she  saw 
no  cards,  and  did  not  supply  any  ;  she  h^  no  cards  in 
the  honse,  and  had  never  seen  any,  and  did  not  know  of 
any  card  playing.  As  she  came  away  she  told  the  hall 
porter  she  was  going  to  bed ;  she  then  locked  up  the  bar 
and  went  to  bed.  Mr.  Qroucock  had  engaged  two  bed- 
rooms, and  then  a  third  for  that  night,  and  all  three 
gentlemen  stayed  in  the  house  that  night.  Mr.  Qroucock 
had  the  exclusive  use  of  the  room  for  the  seven  days 
mentioned,  and  he  was  still  there.  One  night  Mr.  Night- 
ingall  was  tiiere.  The  said  bedrooms  wpre  occupied 
by  Mr.  Qroucock  and  Mr.  Constable,  and  the  third  by 
Mr.  Nightingall. 

2.  John  Matthews  deposed  : 

That  he  was  hall  porter  at  the  King*s  Head.  It  was 
his  duty  to  close  the  house,  and  attend  on  customers, 
betting  and  gaming  were  strictlv  prohibited  in  the  house 
and  notices  sia^ilar  to  that  produced,  which  was  in  the 
following  words,  **  Subscribers  and  visitors  are  respect- 
fully informed  that  betting  cannot  be  permitted,"  were 
hung  around  the  billiard  room.  On  the  night  of  the  6th 
Jan.  Mr.  Qroucock  had  the  occupation  of  the  room  on  the 
right  hand  side,  with  Mr.  Constable  ;  he  had  the  exclu- 
sive use  of  it.  A  little  before  eleven  o'clock,  on  the 
evening  of  the  6th,  he  saw  Miss  Bcdgate  go  to  this  room, 
and  when  she  came  away  she  said  she  was  going  to  bed. 
She  then  closed  the  bar  and  went  to  bed.  He  (John 
Matthews)  closed  the  honse  and  retired  to  his  own  chair, 
in  a  parlour  beyond  the  bar,  at  the  extreme  end  of  the 
honse.  He  attended  the  door,  and  ^aw  the  police  come 
in. — He  knew  nothing  whatever  of  any  gambling,  and  did 
not  go  into  the  room  after  eleven  o'clock  till  Mr.  Qrou- 
cock went  to  bed,  when  he  turned  the  light  out. 

3.  Charles  Groucock  deposed  : 

That  he  resided  at  Foley  House,  Newmarket,  and  was 
of  independent  means.  On  the  6th  Jan.  he  was  residing 
at  the  King's  Head ;  he  came  there  on  the  31st  Dec.  1374, 
and  took  a  sitting  room  and  two  bedrooms,  and  Mr.  Con- 
stable was  with  him'  the  whole  time.  He  (Mr.  Qroucock) 
had  one,  and  Mr.  Constable  the  other  bedroom.  On  the 
evening  of  the  6th  Mr.  Niffhtingall  was  with  him  (Mr. 
Groucock).  Just  before  eleven  o'clock  Miss  Bedgate 
came  into  his  room,  to  know  if  he  wanted  anything  more. 
He  asked  his  guests,  and  they  said  no.  They  were  then 
in  conversation.  She  said  she  was  going  to  oed.  After 
that  they  began  to  play  at  cards,  but  Miss  Bedgate  knew 
nothing  whatever  of  it,  and  they  played  till  the  police 
came  in.  There  was  no  c^noealing  the  cards ;  they  played 
for  money. 

On  the  above  evidence,  the  justices  were  of 
opinion  that  the  appellant  knew  that  gaming  was 
intended  to  be  carried  on  in  her  house,  and  that 
she  instmcted  the  hall  porter,  who  waited  up,  to 
go  to  the  parlour  beyond  the  bar,  at  the  extreme 
ei<d  of  the  house,  where  it  was  impossible  that  he 
could  hear  the  loud  talking  that  took  place,  -in- 
stead of  being  in  his  usual  position  in  the  hall, 
where  he  could  have  heard  everything;  that,  in 
fact,  the  appellant  purposely  took  pains  not  to 
know  what  her  guests,  two  of  whom  were  resi- 
dents in  Epsom,  were  doing,  and  therefore  it  was 
by  her  own  wilful  neglect  of  proper  precautionary 
measures  and  provisions  on  her  premises,  and 
tbroQgh  her  own  default,  that  the  gaming  took 
place.  They  were  also  of  opinion  that,  as  the  word 
**  knowingly  "  was  inserted  in  the  form  of  licence 
given  in  the  schedule,  and  directed  to  be  used  by 
the  Aot  9  Geo.  4,  c  61,  which  Act  was  in  force  up 

Mkb.  Cab.— Vf.  X. 


to  the  year  1872,  the  Legislature,  by  leaving  out 

the  word  "  knowingly  **  in  the  Act  of  1872,  in- 
tended to  cast  upon  the  licensed  persons  the  onus 
of  taking  active  measures  to  prevent  gaming  on 
their  premises,  and  that  it  was  not  necessary  to 
have  stronger  and  more  direct  evidence  than  they 
had  in  support  of  the  information,  and  they  thought 
this  view  was  supported  by  the  fact  that  in  the 
section  immediately  preceding  the  one  in  question, 
viz.,  the  16th  section,  a  penalty  is  imposed  for 
"  knowingly'*  harbouring  a  constable. 

The  decision,  therefore,  was  that  the  defendant 
be  convicted  of  the  offence  with  which  she  was 
charged,  and  that  she  pay  a  penalty  of  bl.  and  costs. 

The  question  of  law  for  the  opinion  of  the  coui*t 
was,  whether  proof  of  actual  and  direct  knowledge 
on  the  part  of  the^  appellant  or  her  servants  that 
play  for  money  was  going  on  on  her  premises  at 
the  time  hereinbefore  stated,  was  necessary  to 
support  the  conviction  under  sub-sect.  17  of  the 
Licensing  Act  1872. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  the  said 
conviction  to  stand  ;  but  if  the  court  should  be  of 
opinion  otherwise,  the  information  to  be  dis- 
missed. 

The  case  came  (m  to  be  argued  before  the  Court 
of  Queen's  Bench  on  the  12th  June  1875,  when  it 
was  ordered  to  be  restated  "  specially  with  refer- 
ence to  any  evidence  of  the  hall  porter  hav||)g  been 
sent  to  an  unusual  place."  The  following  addi- 
tional statement  was  accordingly  submitted : — 
**  There  was  not  any  direct  evidence  that  the  hall 
porter  was  sent  to  an  unusual  place.  His  own 
evidence  was  that  he  retired  to  his  own  chair,  in  a 
parlour  beyond  the  bur,  *  at  the  extreme  end  ot* 
the  house.*  As  the  usual  place  for  the  hall  porter 
is  in  the  hall,  and  he  stated  before  us  that  part  of 
his  duty  was  to  wait  upon  the  guests  in  the  'sit- 
ting room,  we  drew  the  inference  that  the  removal 
of  the  chair  to  the  greatest  possible  distance  from 
the  room  was  in  order  that  ho  might  not  hear 
Tjrhat  passed  there,  and  that  such  removal  was 
directed  by  the  appellant.** 

Willist  tor  the  appellant,  argued  that,  to  brini» 
the  appellant  within  the  terms  of  sect  17,  sub-sect. 
1,  of  the  Licensing  Act  1872,  it  was  necessary  to 
show  that  the  gaming  was  with  the  permission  of 
the  appellant,  and  that  the  case  did  not  disclose 
any  evidence  ot"  such  permission.  He  citod  Dodf}/ 
app.Y.  Davics,  rexp.  {',V.i  L.  T.  Rep.  N.  S.  628;.  In  that 
case  a  party  of  gentlemen  were  playing  cards  for 
tnoney  in  a  room  of  the  appellant's  licensed  pre- 
mises, and  were  disturbed  by  a  police  constable, 
who  heard  them  from  outside.  The  appellant's 
manager  knew  nothing  about  it,  and  it  did  not 
appear  that  any  waiter  came  into  the  room  whilst 
they  were  playing.  It  was  held  by  the  court 
(Cockburn,  C.J.  and  Mellor  and  Qaain,  J  J.)  that 
it  must  appear  that  there  was  gross  negligence  or 
wilful  ignorance  on  the  part  of  the  licensed  i»erson 
or  his  servant,  in  order  to  support  a  conviction  for 
"suffering  gaming.'*  There  was  no  such  gross 
negligence  in  the  present  case,  and  no  evidence  to 
warraut  the  inference  ivhich  the  justices  have 
drawn. 

The  Attorney-General  (Sir  J.  Holker,  Q.C.),  for 
the  respondent,  argued  that  there  was  evidence  of 
constructive  knowledge  on  the  part  of  the  appel- 
lant, and  that  she  was  liable  for  the  acts  and 
omissioiis  of  her  hall  porter,  whom  she  had  left  in 
charge  of  the  house. 
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Blackburn,  J. — I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent.  I  think  that 
there  was  evidence  on  which  the  justices  might 
draw  the  conclusion  that  the  appellant  had  suffered 
gaming  within  the  meaning  of  sect.  17,  sub-sect.  1, 
of  the  Licensing  Act  1872.  The  conviction  was 
for  suffering  gaming,  and  that  there  was  gaming 
in  fact  is  perfectly  clear.  But  the  mere  fact  of  the 
gaming  having  taken  place  is  not  enough ;  it  must 
be  also  shown  that  it  took  place  by  the  fault  or 
with  the  connivance  of  the  party  convicted,  and 
whether  it  so  took  place  is  a  question  of  fact.  But 
if  tne  landlord  goes  away,  or  goes  to  bed,  and 
leaves  another  person  in  charge,  he  is  answerable 
for  the  whole  conduct  of  the  person  so  left  in 
charge,  and  is  liable  for  the  connivance  of  such 
person.  Now  what  were  the  facts  here  P  It  ap- 
])ears  that  a  gentleman  of  independent  means 
connected  with  rTewmarket,  takes  three  rooms  in 
the  hotel  of  the  appellant,  and  invites  two  other 
persons,  the  one  a  jockey  the  other  a  trainer,  to 
stay  with  him  in  those  rooms.  Now  I  do  not  say 
that  there  is  any  inference  in  law  that  three  snch 
persons  would  engage  in  gaming.  But  what  I  do 
say  is,  that  it  is  not  improbable  they  would  do  so. 
The  landlady,  knowing  the  character  of  these  per- 
sons, goes  to  bed  leaving  the  hall  porter  in  charge 
of  the  house.  Here  comes  the  important  part  of 
the  case.  It  was  the  duty  of  the  hall  porter  to  sit 
up  and  look  after  the  wants  of  all  the  guests  at 
the  hotel.  Now  upon  the  first  statement  of  the 
case,  the  justices  nnd  that  the  hall  porter  went 
away  to  the  furthest  part  of  the  house,  so  that  he 
did  not  hear  the  noise  made  of  the  gamblers  which 
was  heard  in  the  street,  and  would  have  been 
heard  by  him  if  he  had  not  changed  his  place.  The 
justices  drew  the  inference  that  he  went  away  on 
purpose,  and  holding  that  his  connivance  was  the 
connivance  of  his  mistress,  convicted  her.  In  the 
amended  statement  I  find  they  say  that  there  was 
no  direct  evidence  that  the  porter  went  away  to  an 
unusual  place ;  but  that  the  evidence  was  that  he 
retired  to  the  extreme  end  of  the  house,  and  that, 
*'as  the  usual  place  for  the  hall  porter's  chair 
is  in  the  hall,  and  his  duty  was  to  wait  on 
the  guests  in  the  sitting-room,  the  justices  drew 
the  inference  that  he  retired  for  the  express 
purpose  of  not  hearing  what  passed.  Now  I 
do  not  think  that  the  necessary  inference  was 
that  he  went  away  on  purpose.  Nor  was  there 
any  duty  upon  him  to  enter  the  room  where  the 

faming  was  going  on,  or  to  listen  at  the  door. 
tut  as  nis  duty  was  to  stay  within  call  and  he  did 
not  stay  within  call,  might  net  the  justices  draw 
the  inference  that  he  went  away  for  the  express 
purpose  of  not  being  able  to  know  of  the  gaming 
if  it  should  take  place  P  Whether  I  should  draw 
such  an  inference  myself  I  am  not  sure.  But  I 
think  that  Epsom  justices  might  draw  such  an 
inference. 

Lush,  J.— I  am  of  the  same  opinion.  It  was  not 
necessary  to  prove  accual  knowledge.  The  offence 
of  "  sufiering  "  may  be  committed  b^  connivance, 
and  the  connivance  of  the  servant  is  the  conni- 
vance of  the  master.  Now  there  was  some  evi- 
dence of  the  connivance  of  the  servant  in  this  case. 
The  justices  might,  and  indeed  were  bound,  to  Udo 
their  gonerai  knowlege,  and  wo  may  assume  that 
they  had  a  general  knowledge  of  the  proper  place 
for  the  hall  porter's  chair.  Whether  I  should 
draw  the  inference  which  the  justices  have  drawn 
2  do  not  know.    It  is  enough  for  us  to  say  that 


there  was  some  evidence  on  which  they  might 
have  drawn  it. 

Judgment  for  re$por^nt. 

Solicitor  for  the  appellant,  Amhroie  Hayne9» 

Solicitor  for  the  respondent,  The  SoUgUot  for 
the  Treasury. 

Saturday,  Jan.  22, 1876. 
West  Ham  Local  Board  v.  Maodams. 

Limitation — Debt  upon  a  staiute — Concurrent  re- 

medy  with  euinmury  prooeedinge  (11  §r  12  Viet. 

c.  63,  s,  69 ;  24  ^  25  ^ict,  c.  61,  «.  24). 
By  sect.  69  of  the  Public  Health  Act  1848,  a  local 

6oard  can  recover  expenses,  to  he  paid  by  owners 

in  d^autt,  in  a  summary  manner ;  the  limitation 

for  such  recovery  being,  by  11  8f  12  Vid.  c  43, 

s.  11,  six  months.  ' 

By  sect  24  of  a  similar  Act  0/I86I,  proceedings  for 

the  recovery  of  demands  bdow  201.  ma/y,  al  ths 

option  of  the  local  board,  be  taken  in  a  County 

Court  as  upon  a  debt. 
Hdd,  upon  appeal  from  a  County  Court,  that  pro- 

eeedinas  under    the    last^mentioned  section  are 

barreaby  a  six  months*  limitation,  in  the  sam* 

way  as    if  they  were    taken   in   a    summary 

manner, 
Afpral  from  the  Middlesex  County  Court  holden 
at  Bow. 

This  was  an  action  brought  to  recover  the  sum 
of  13i.  ISs.  upon  the  following  particulars : 

This  action  is  brought  to  recover  a  Bum  of 
ISL  ISs,  payable  by  the  defendant  as  the  owner  of 
certain  premises  in  a  certain  street,  called  Victoria 
Dock-road,  as  the  amount  of  a  certain  contri- 
bution towards  the  expenses  incurred  by  the 
plaintiffs  in  sewering,  levelling,  paving,  flagging, 
and  channelling  the  said  street,  after  notice  m 
writing  duly  given  pursuant  to  the  Public  Health 
Acts  and  the  other  Acts  incorporated  therewith, 
to  the  owners  and  occupiers  of  the  premises 
adjoining,  fronting,  and  abutting  upon  such  part 
of  the  said  street  as  required  to  be  sewered, 
levelled,  paved,  flagged,  and  channelled  pursuant 
to  such  Acts,  such  contribution  being  the  propor- 
tion settled  by  the  plaintiff's  surveyor  aooording 
to  the  frontage  of  the  defendant's  said  premisen 
as  the  amount  to  be  paid  by  the  owner  of  the  said 
premises.  And  the  plaintiffs  claim  the  above 
amount  by  virtue  of  the  various  Public  Health 
Acts,  the  Lo<^  Government  Acts,  and  the  West 
Ham  Local  Board  of  Health  Act  1867  and  the 
Acts  incorporated  therewith. 

The  cause  was  tried  on  the  2Dd  July  1875. 

No  witnesses  were  called,  but  the  case  was  de- 
cided on  admissions,  and  the  following  are  the 
facts  of  the  case  : 

The  defendant  was  on  the  9th  Sept.  1862  and 
still  is  the  owner  of  certain  premises  situated  in  a 
certain  street  called  Victoria  Dock  Boad,  and  the 
plaintiffs  are  the  local  board  of  the  district  in 
which  the  said  house  and  street  are  situate. 

Previously  to  the  9th  Sept.  1862  the  said  street 
was  not  sewered,  levelled,  paved,  flagged,  and 
channelled  to  the  satisfaction  of  the  plaintiffa. 

On  the  9th  Sept.  1862  the  plaintiffs  duly  passed 
a  resolution,  conformably  with  their  Btatutable 
powers,  that  the  said  street  should  be  made  qd 
and  properly  sewered,  levelled,  paved,  flaggedtana 
channelled. 

The  defendant's  house  and  premises  firantod 
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•djoined,  and  abatted  upon  the  part  of  the  street 
reqairiog  the  above  work. 

Due  notice  in  v^riting  was  given  by  the  plaintiffs 
to  the  defendant  upon  the  20th  Sept.  1862,  accord- 
ing to  the  statute,  requiring  the  defendant  to 
sewer,  level,  pave,  flag,  and  ohannel,  the  parts  of 
the  said  street  on  which  his  lands  and  premises 
abutted  within  the  time  specified  in  the  notice. 

The  defendant  did  not  execute  the  said  work. 

The  plaintiffs,  under  the  powers  given  to  them 
by  statute,  thereupon  proceeded  to  execute  the 
Faid  work,  and  their  surveyor,  upon  the  6th  Sept. 
1865,  settled  the  proportion  of  the  expenses  in- 
curred by  the  plaintiffs  in  executing  the  above 
works  to  be  paid  by  the  defendant,  according  to 
the  frontage  of  his  premises, .  at  the  sum  of 
132.  lBs,t  and  no  dispute  ever  arose  between  the 
plaintiffs  and  the  defendant  as  to  the  amount. 

On  the  5th  Jan.  1872,  the  plaintiffs  demanded 
the  said  sum  from  the  defendant. 

No  proceedings  were  taken  bj  the  plaintiffs 
against  the  defendant  until  tiiis  action  was  brought 
on  the  26th  May  1875. 

The  defendant  gave  notice  of  a  special  defence, 
that  the  cause  of  action  did  not  arise  within  six 
years. 

Upon  the  hearing,  it  was  contended  before  the 
■aid  County  Court  judge,  on  the  part  of  the 
plaintiffs,  that  the  action  was  founded  on  a  statute, 
and  that  the  period  of  limitation  was  twenty 
years.  On  the  part  of  the  defendant,  that  it  was 
the  same  as  upon  a  summary  application  before 
justices,  and  that  the  option  given  by  24  &  25 
Vict.  c.  61,  s.  24,  must  be  exercised  within  six 
months,  and  that  the  plaintiffs  were  accordingly 
barred. 

^  In  order  to  enable  the  case  to  be  put  in  train  for 
discussion,  the  judge  decided  all  the  points  in 
favour  of  the  defendant,  but  gave  the  plaintiffs 
leave  to  appeal,  it  being  agreed  that  tne  court 
aheuld  have  power  to  mase  such  order  as  he  ought 
to  have  made. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  the  right  of 
the  plaintiffs  to  recover  the  amount  was  barred  by. 
lapse  of  time.    Judgment  was  to  be  made  as  the 
court  should  direct. 

•Z^ay,  Q.C.  (with  him  W.  Q,  Harrison)  argued  for 
the  plaintiffs,  the  appellants.— 'The  sole  question 
is  what  period  of  limitation  governs  an  action  of  this 
kind.  The  plaintiffs  are  right  if  the  ordinary 
period  in  respect  of  a  debt  upon  a  statute — viz., 
twenty  years,  is  the  only  limitation  (3  &  4 
Will.  4,  c.  42,  s.  3 ;  see  Sliepherd  y,  HilU,  25  L.  J., 
Ex.  6.)  The  Public  Health  Act  1848  (11  &  12  Vict., 
c.  63),  8.  69,  enacts  that  in  case  any  present  er 
future  street,  or  any  part  thereof  (not  being  a 
highway)  be  not  sewered,  levelled,  paved,  flacged, 
and  channelled  to  the  satisfaction  of  the  Local 
Board  of  Health,  such  board  may,  by  notice  in 
writing  to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining,  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require 
them  to  sewer,  level,  pave,  flag,  or  channel  the 
same  within  a  time  to  be  speciiied  in  such  notice. 
And  if  such  notice  be  not  complied  with,  the  said 
local  board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein ;  and 
the  expenses  incurred  by  them  in  so  doing  shall  be 
paid  by  the  owners  in  default,  according  to  the 
trootage  of  their  respective  premises,  and  in  such 


proportion  as  shall  be  settled  by  the  surveyor,  or, 
m  case  of  dispute,  as  shall  be  settled  by  arbitra- 
tion (having  regard  to  all  the  circumstances  of  the 
case)  in  the  manner  provided  by  this  Act,  and  such 
expenses  may  be  recovered  from  the  last  mentioned 
owners  in  a  summary  manner,  or  the  same  may  be 
declared  by  order  of  the  said  local  board  to  be 
private  improvement  expenses,  and  be  recoverable 
as  such  in  the  manner  hereinafter  provided.**  By 
11  &  12  Vict.,  c.  43,  s.  11,  it  is  enacted,  "  That 
in  all  cases  where  no  time  is  already  or 
shall  hereafter  be  specially  limited  for  mak- 
ing any  such  complaint  or  laying  any  such 
information  in  the  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  case,  such 
complaint  shall  be  made  and  such  information 
shall  be  laid  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  infor- 
mation respectively  arose."  Under  these  two 
statutes  this  debt  was  created,  and  a  special 
remedy  supplied,  subject  to  a  six  months'  limita- 
tion. [Blackburn,  J. — And  no  action  for  the  debt 
could  lie.]  Perhaps  so.  Then  by  24  &  25  Vict.  c. 
61,  s.  24,  V  i*roceedings  for  the  recovery  of  de- 
mands below  twenty  pounds,  which  local  boards 
are  now  empowered  by  law  to  recover  in  a  sum- 
mary manner,  niav,  at  the  option  of  the  local  board, 
be  taken  in  the  (bounty  Court  as  if  such  demands 
were  debts  within  the  cognisance  of  such  courts.*' 
The  demand  in  this  case  must  be  treated  as  any 
other  debt  of  like  kind,  that  is,  a  debt  upon  a 
statute.  The  limitation  of  six  months  was  a  mere 
incident  of  the  summary  remedy,  and  no  part  of 
the  cause  of  action.  When  another  remeay  was 
given,  there  was  no  application  of  the  limitation 
to  the  new  remedy.  It  could  not  be  contended 
that  if  the  summary  remedy  had  been  abolished 
simply  that  the  debt  could  not  be  recovered  at  all ; 
and  in  that  case  the  previous  limitation  would  go 
with  the  remedy. 

Orantham,  appeared  for  defendant. 

Blackburn,  J. — We  need  not  call  upon  the  other 
side.  It  is  clear  to  us  that  the  County  Court  Judge 
was  right  in  deciding  for.  the  defendant.  11  &  12 
Vict.  c.  63,  s.  69  enacted  that  these  expenses  might 
be  recovered  in  a  summary  manner,  and  gave  no 
other  remedy.  The  Legislature  thereby  limited 
the  period  of  such  recovery  to  that  which  was 
incident  to  a  summary  remedy.  Mr.  Day  argues 
that  if  the  summary  remedy  given  by  this  Act  had 
been  repealed  without  any  further  enactment  con- 
cerning the  debt,  an  action  would  lie  for  twenty 
years ;  and,  therefore,  when  a  power  to  recover  by 
action  is  added  to  the  summary  remedy,  the  result 
is  the  same.  Whatever  might  have  been  the 
effect  of  a  simple  repeal  of  the  summary  remedy 
we  need  not  consider.  The  later  Act,  24  &  25  Vict. 
c.  61  s.  24,  gives  local  boards  an  option  to  recover 
demands  below  £20  either  in  a  County  Court  or  in 
a  summary  manner  as  before.  It  says  proceedings 
may  be  taken  in  the  County  Court  as  if  such  demands 
were  debts  within  the  cognisance  of  such  courts. 
It  does  not  say  that  a  local  board  may  have 
its  choice  of  the  limitation  to  its  demand ;  such 
a  power  to  choose  would  be  unreasonable;  and 
there  would  follow  this  unreasonable  and  absurd 
eflect,  that  if  the  demand  were  over  £20  the  limi- 
tation would  be  six  months,  if  under  201.  it  would 
be  twenty  years.  I  think  the  statutes  themselves 
sufficiently  show  by  the  words  used  that  the  six 
months'  limitation  applies  to  recovery  in  a  County 
Court  as  well  as  in  a  summary  manner,  and  this 
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absurdity  in  the  effect  of  any  other  conclasion  con- 
lirms  my  opinion  It  seems  to  me,  too,  that  such 
demands  ought  not  to  be  recoverable  after  six 
months. 

Field,  J. — I  am  of  the  same  opinion,  and  on  the 
same  grounds.  I  observe  that  by  the  new  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  150,  the 
old  state  of  things  is  re-established,  and  the  re- 
covery of  expenses  can  now  be  only  in  a  summary 
manner. 

Judgment  for  defendant,  the  respondent. 

Solicitors  for  the  plaintiffs,  Hillearys. 

Solicitors  for  defendant,  Wood  and  Hare. 


Tuesday,  Dec,  21,  1875. 
Reg.  v.  Justices  op  Tynemouth. 

Justices — Discretion  to  refuse  summons — Sufficient 

explanaiion  of  grounds  of  refusal — 11  ^  12  Vict, 

c.  42,  s.  9. 

Justices    were    applied    to  for    summonses  for  a 

conspiracy     to     break     ifie    peace    and    to    do 

grievous  bodily    harm    to  persons  at  a  public 

meeting,  upon  statements  tohich  those  who  made 

them,  wti'e  present  in  swear.     The  statements,  if 

true,  clearly  established  such  conspiracy,  but  the 

justices  refused  the  summonses.     Upon  a  rule  for 

a  mandamttrS  to  liear  and  determine  the  matter, 

the  justices  answered  by  affidavit  that  they  heard 

thi)  application  at  length,  fully  considered  and 

discussed  it  amongst  themselves  for  about  fifty 

minutes,  and  then  came  to  the  determination  that 

they  should  not  be  justified  t?i  granting  summonses 

for  conspiracy,  as  the  facts  before  them  were  not  in 

their  opinion  sufficient  to  establish  that  charge. 

They  further  said  that  two  summonses  for  assault, 

arising  out  of  the  same  events,  had  been  granted 

OAjainst  some  of  the  persons  charged  with  this 

i'onspiravy,  and  had  both  failed;  that  the  applicant 

did  not  desire  to  be  bound  over  to  prosecute  oh  the 

refusal  of  the  summonses ;    and  that  they  were 

willing  to  grant  further  assault  summonses  if 

the  a^iplicant  had  so  requested. 

Held  that  the  evidence  in  the  statements  was  so 

strong  that  the  justices  must  have    acted  upon 

some  extraneous  consideration  ;  that  they  thereby 

practically  declined  to  exercise  their  jurisdiction 

07h  the  merits  of  the  matter ;  that   their  answer 

was  not  a  sufficient  explaiiation ;  and  that  the  rule 

mu^t  be  mad^  absolute. 

This  was  a  rule  nisi  obtained  by  Philbrick,  Q.C. 

on  the  18th  Nov.,  calling  upon  the  mayor  and  other 

magistrates  of  the  borough  of  North  Shields,  in 

the  county  of  Northumberland,  and  also  fourteen 

persons  whose  names  were  stated,  to  show  cause 

why  a  writ  of  mandamus  should  not  issue,  directed 

to  the  said  magistrates,  commanding  them  or  some 

or  them  to  proceed  to  hear  and  determine  the 

matter  of  an  application  by  Roland  Kiley  for  a 

summons  against  the  said  fourteen  persons  for 

unlawfully  and  wilfully  combining  and  conspiring 

to  break  the  peace  and  to  do  grievous  bodily  harm 

to  several  persons  at  the  Albion  Assembly  Rooms, 

the  Albion  Hotel,  and  elsewhere  at  North  Shields 

on  the  l4th  Oct.  last. 

It  appeared  from  affidavits  that  on  the  2nd  Nov. 
last,  Mr.  Edmund  Kimber,  the  solicitor  of  the 
said  Roland  Xiley,  the  prosecutor,  appeared  before 
the  said  magistrates  at  their  court  of  petty 
jteBsionB,  and  read  over  certain  written  statements 


made  and  signed  by  the  prosecutor  and  five  other 
persons,  all  of  whom  were  there  present  and  pre- 
pared to  swear  to  the  truth  of  the  same.  He 
applied  for  summonses  against  the  said  fourteen 
persons  upon  the  charge  stated  in  the  rule,  bnt  the 
magistrates  refused  the  application. 

1  he  prosecutor^s  statement  was  that  he  was  a 
member  of  the  Mogna  Cbarta  Association,  and 
that  the  association  had  hired  the  Albion  Assembly 
Rooms  for  the  evening  of  the  14th  Oct.  for  the  pur- 
pose of  a  lect'ire  by  Dr.  Kenealy  upon  the  Tich- 
Dome  case.  The  meeting  was  advertised  by  public 
placards,  and  the  charges  for  entrance  were  2« ,  1« , 
and  6d,  The  rooms  were  much  crowded  at  the 
time  of  the  lecture,  and  before  it  commenced  a 
general  row  and  free  fight  took  place,  in  which  the 
said  fourteen  persons  charged  were  all  concerned. 
They  were  in  time  turned  out  of  the  rooms,  but 
they  waylaid  and  assaulted  the  prosecutor  and 
Dr.  Kenealy,  as  the  latter  afterwards  entered  the 
Albion  Hotel,  where  they  were  staying. 

One  of  the  other  persons  who  made  statements 
alleged  that  he  picked  a  piece  of  gun  cotton  out  of 
a  crevice  between  the  floor  and  skirting  board,  by 
which  some  of  these  fourteen  persons  had 
attempted  to  set  the  assembly  rooms  on  fire. 
Another  alleged  that  he  saw  one  of  them  throwing 
cayenne  pepper  about  the  place,  making  many 
persons  sneeze  violently,  and  others  letting  off 
crackers  and  other  fireworks  in  the  rooms.  It 
was  also  alleged  by  two  of  the  persons,  whose 
statements  were  read,  that  one  of  the  fourteen 
charged,  named  Short,  invited  them  beforehand  to 
join  his  party;  that  Short  before  the  meeting 
stood  liquor  at  the  Albion  Hotel  to  about  twenty 
people,  and  gave  them  instructions  to  go  to  the 
meeting  and  kick  up  a  row.  He  also  said  "  You 
must  get  hold  of  Dr.  Kenealy  and  break  his  head ; 
kill  him  if  you  can.  You  need  not  be  frightened, 
as  I  will  pay  all  damages  and  expenses."  Some  of 
these  twenty  people  were  afterwards  seen  dividing 
some  money  which  Short  had  given  them.  One  of 
the  statements  was  made  by  John  Mitcheson,  the 
keeper  of  the  hall  and  assembly  rooms, 'who  corro- 
borated what  the  others  stated  concerning  the 
rioting  at  the  meeting,  and  added  that  one  of  the 
fourteen  named  Pye  assaulted  him  and  was  sum- 
moned by  him  in  consequence ;  that  Pye^s  solicitor 
came  to  him  the  day  before  the  hearing  of  the 
summons  and  offered  him  2^  to  withdraw  the 
case  ;  that  at  the  last  moment  Pye  would  not  agree 
to  the  terms  proposed  by  his  solicitor,  and  in  con- 
sequence his  (Mitcheson's)  witnesses  were  not  all 
E resent  when  the  case  came  on  to  be  heard.  The 
tench  refused  an  adjournment  and  dismissed  the 
case. 

The  justices  of  the  peace  for  the  borough  of 
North  Shields,  who  were  sitting  at  petty  sessions 
on  the  2nd  Nov.,  made  an  affidavit  in  answer  to 
the  rule. 

After  setting  out  the  charge  and  application  for 
summonses,  this  affidavit  proceeded  : 

3.  North  Shields  is  in  the  borough  of  Tyne- 
mouth, and  there  is  no  borough  of  North  Shields. 

4.  The  said  E.  Kimber  addressed  us  at  consider- 
able length,  and  referred  to  facts  which  he  stated 
he  was  in  a  condition  to  prove,  and  read  to  us 
at  length  the  whole  of  the  statements  comprised 
in  the  exhibit  to  the  affidavits  of  R.  Kiley  and 
others  dated  the  4th  Nov.  last,  and  referred  to  in 
the  rale  in  this  case.  He  commented  apon  wiaA 
statements,  and  argued  that  we  ought  to  gnn% 
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snmmoQses  against  the  persons  charged  for  the 
offence  mentioned.  He  also  addressed  us  as  to  the 
law  of  conspiracy. 

5.  At  the  conclusion  of  the  address  of  the  said 
£.  Kimber,  we  retired  to  consider  the  applica- 
tion, we  fully  considered  and  discussed  amongst 
ourselves  and  with  our  clerk  the  matters 
brought  before  us  by  the  said  E.  Eimber  for  about 
fifty  minutes,  and  then  came  to  the  conclusion 
that  we  should  not  be  justified  in  granling  sum- 
monaes  against  any  of  the  said  persons  for  the 
offence  of  conspiracy,  as  the  facts  brouj^ht  before 
U8  were  not  in  our  opinion  sufficient  to  justify  us 
in  summoning  the  said  persons,  or  any  of  them,  to 
answer  for  such  offence.  On  our  return  into  court 
this  deponent,  H.  E.  P.  Adam  son  (the  then 
mayor),  informed  the  said  E.  Kimber  that  the 
bench  declined  to  grant  the  application. 

6.  We  further  say  that  we  did,  on  the  2nd  Nov. 
last,  fully  hear  and  determine  the  matter  of  the 
application  made  by  the  said  B.  Kiley  through  his 
solicitor  the  said  E.  Kimber  for  a  summons  against 
the  said  persons  charged  with  the  offence  men- 
tioned. 

7.  No  sworn  informations  were  laid  before  us  in 
due  form,  but  we  did  not  refuse  the  application  on 
that  ground,  as  the  said  E.  Kimber  stated  that  the 
Deraona  who  had  siflrned  the  statements  which  he 
read  to  oa  were  prepared  to  swear  to  the  truth  of 
them. 

8.  We  further  make  oath  and  say  that  no 
application  was  made  to  us  on  the  refusal  of  the 
summonses  or  at  any  other  time  to  take  the 
recognisances  of  the  said  B.  Kiley  or  any  other 
person  to  prosecute  the  said  persons  charged  with 
the  offence,  mentioned,  under  and  in  pursuance  of 
22  4k  23  Vict.  c.  17. 

9.  In  answer  to  the  statement  of  J.  Mitcheson 
referred  to  in  the  said  affidavit  of  B.  Kiley  and 
others,  we  say  that  on  the  15th  Oct.  last  the  said 
J.  Mitcheson  informed  the  said  E.  Young,  one  of 
the  deponents  that  J.  Pye  did,  on  the  14th  Oct. 
last  in  the  said  borough,  assault  and  beat  the  said 
J.  Mitcheson.  The  assault  referred  to  being  an 
aaaauit  which  was  alleged  to  have  been  committed 
by  the  said  J.  Pye  on  the  said  J.  Mitcheson  at  the 
meeting  held  at  the  Albion  Assembly  Booms,  and 
referred  to  in  the  affidavits  and  statements  on 
which  the  rule  was  moved.  The  said  E.  Young  at 
once  granted  a  summons  against  the  said  J.  Pye 
which  was  returnable  on  the  20th  Oct.  last  at  the 
police  court  aforesaid. 

10.  On  that  day  the  said  J.  Pye  duly  appeared 
in  pursuance  of  the  said  summons  before  the  said 
H.  JB.  p.  Adamson,  one  of  the  deponents,  and  others 
of  Her  Majesty's  justices  of  the  peace  for  the  said 
borough,  being  the  justices  of  the  peace  for  the  said 
borough  then  assembled  and  sitting,  and  the  said 
J.  Mitcheson  and  one  T.  Ellison  were  called  as 
witnesses  in  support  of  such  summons  and  others, 
G.  Hodge  and  B.  Atkinson,  were  called  as  witnesses 
on  behalf  of  the  defendant.  After  hearing  the 
aaid  case  the  said  justices  then  sitting  dismissed 
the  aaid  aummons  on  the  merits. 

11.  We  further  say  that  we  were  not  aware  that 
any  offer  had  been  made  to  settle  that  case  out  of 
court.  An  adjournment  of  the  case  was  refused 
by  the  aaid  juatioea  then  sitting,  because  they  were 
(^opinion  that  the  complainant  had  had  every 
opportonity  of  preparing  hia  caae  between  the 
arte  of  the  implication  for  the  aummons,  viz.  15th 
Oofeb  hmi,  end  the  aaid  20th  Oct.  last,  and  farther 


that  there  was  no  sufficient  cause  shown  to  them 
why  the  same  should  be  adjourned. 

12.  In  addition  to  the  summons  before  referred 
to,  the  said  E.  Young,  one  of  the  deponents, 
granted  a  summons  against  B.  Kidd  the  younger, 
on  the  said  i5th  Oct.  last  for  an  assault,  alleged  to 
have  been  committed  by  him  on  the  said  B.  Kiley  at 
the  said  meeting  on  the  14th  Oct.  last. 

13.  This  summons  was  returnable  on  the  20th 
Oct.  lost  at  half  past  ten  o'clock  in  the  forenoon, 
and  the  defendant  duly  appeared  in  pursuance 
thereof,  when  it  was  called  on  in  its  turn  for 
hearing  at  about  eleven  o'clock;  but  the  said 
B.  Kiley,  the  informant,  although  duly  called,  did 
not  appear  by  himself  or  his  attorney,  but  some 
person  in  court,  a  barber  by  trade,  applied  to  the 
justices  then  sitting,  as  a  friend  of  the  said  B.  Kiley, 
to  adjourn  the  hearing  of  the  summons.  The  said 
defendant  objected  to  the  adjournment,  and  stated 
that  he  was  there  ready  with  his  witnesses  to  go 
into  the  case  on  the  merits,  and  as  no  notice  of  an 
intended  application  for  an  adjournment  had  been 
previously  given,  and  as  no  sufficient  reason  was 
given  why  the  said  B.  Kiley  was  not  in  attendancs 
to  support  his  information,  the  said  summons  was 
dismissed. 

14.  And  we  further  say  that  we  were  willing  to 
grant  summonses  agniust  any  persons  who  had 
committed  any  assault  or  breach  of  the  peace  at  the 
said  meeting,  and  to  fully  hear  and  determine  the 
case  on  the  merits,  but  we  declined  to  grant  any 
summonses  for  conspiracy  as  requested,  on  the 
ground  that  the  said  R.  Kiley  had  failed  to  satisfy 
us  that  there  was  sufficient  evidence  to  warrant  us 
in  so  doing. 

15.  No  other  summonses  were  applied  for  than 
those  before  mentioned. 

Poland  (with  him  llawhlns,  Q.C.)  showed  cause. 
— Justices  are  the  sole  judges  of  whether  a  ^trimd 
facie  case  is  made  out ;  and  if  they  hear  and  deter- 
mine the  matter,  no  appeal  lies  from  their  decision. 
The  words  with  which  sect.  9  of  11  &  12  Vict. 
c.  42  commences  are  "  That  upon  such  information 
and  complaint  being  so  laid  as  aforesaid,  the  jus- 
tice or  justices  receiving  the  same  may,  if  he  or 
they  shall  think  fit,  issue  his  or  their  summons  or 
warrant  respectively  as  hereinbefore  is  directed,  to 
cause  the  person  charged  as  aforesaid  to  be  and 
appear  betore  him  or  tliera  "  .  .  .  **  to  be  dealt  wiih 
according  to  law."  Here  the  justices  did  not 
think  fit  to  issue  summonses,  and  this  court 
cannot  interfere.  Even  if  it  be  considered  that 
these  statements  disclose  an  indictable  offence,  the 
justices,  being  without  limit  as  to  their  discretion, 
might  well  have  applied  their  knowledge  obtained 
on  the  previous  assault  summonses,  and  have 
deemed  the  statements  so  exaggerated  as  to  be 
insufficient  to  establish  even  a  prima /acte  case.  A 
further  objection  to  this  rule  is  that  another 
remedy  was  open  to  the  prosecutor.  He  might 
have  applied  to  be  bound  over  to  prosecute  under 
the  Vexaticus  Indictments  Act  1859.  [Black- 
burn, J. — Docs  that  provision  apply  where  the 
summons  is  refused  P]  By  the  second  section 
<22  &  23  Vict.  c.  17)  it  is  enacted  "  That  where  any 
charge  or  complaint  shall  be  made  before  any  one 
or  more  of  Her  Majesty's  Justices  of  the  Peace 
that  any  person  has  committed  any  of  the  offences 
aforesaid  within  the  jurisdiction  of  such  justice, 
and  such  justice  shall  refuse  to  commit  or  to  bail 
the  person  charged  with  such  offence  to  be  tried 
for  the  same,  then  in  case  the  prosecutor  shall 
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desire  to  prefer  an  indictment  respecting  the  said 
offence,  it  shall  be  lawful  for  the  said  justice  and 
he  is  hereby  required  to  take  the  recognizance  of 
such  prosecutor  to  prosecute  the  said  charge  or 
complaint,  and  to  transmit  such  recognisance, 
information,  and  depositions,  if  any,  to  the  court 
ill  which  such  indictment  ought  to  be  preferred,  in 
the  same  manner  as  such  justice  would  have  done 
in  case  he  had  committed  the  person  charged  to  be 
tried  for  such  offence."  [Blackburn,  J. — Can  a 
prosecutor  claim  to  be  bound  over  when  a  sum- 
mons is  refused  P]  The  words  "  depositions,  if 
any,"  in  this  section  go  to  show  that  the  provision 
was  intended  to  apply  before  as  weU  as  after  the 
taking  of  depositions.  With  respect  to  this  section, 
ill  the  case  of  Ex  parte  Wcuon  (L.  Bep.  4  Q.  B. 
«'>73),  Cockbum,  C.J.,  said,  *'  I  entirely  agree  that, 
supposing  the  matter  brought  before  the  magi- 
strate had  been  matter  cognisable  by  the  criminal 
law,  and  upon  which  an  indictment  might 
have  been  prepared,  the  magistrate  would  have 
had  no  discretion,  but  would  have  been  bound  to 
proceed  as  directed  by  the  statute ;  and  if  in  such 
H  case  the  magistrate  had  refused  to  receive  the 
information,  it  would  have  been  the  duty  of  this 
court  ex  debito  juatitice  to  grant  a  rule  or  issue  a 
mandamtts  commanding  the  magistrate  to  take  the 
rec>ognizances." 

The  Solicitor  General  (Sir  Hardinge  Giffard, 
Q  C.)  supported  the  rule. — Sect.  9  of  Jervis*s  Act 
no  doubt  gives  to  magistrates  a  discretion  as  to 
granting  or  refusing  summoubes ;  but  in  this  case 
it  may  be  said  they  exercised  no  discretion  at  all, 
or  at  any  rate  on  no  legal  grounds.  This  dis- 
tinction was  drawn  in  Beg.  v.  Boteler  (4  B.  &  S. 
959),  where  justices  had  refused  to  issue  a  warrant 
against  the  overseer  of  an  extra-parochial  place, 
which  had  just  been  made  a  paHbh,  for  levying 
the  amount  of  a  contribution  order  by  the  Union 
under  2  &  3  Yict.  c.  84,  s.  1.  Justices  are  thereby 
empowered  to  issue  such  warrant  if  they  "shall 
think  fit."  The  only  objection  bv  the  overseer 
was  that  the  order  was  unjust  and  unreasonable, 
the  new  parish  having  no  paupers  of  its  own  ;  the 
justices  refused  the  warrant,  as  they  stated,  in  the 
exercise  of  their  discretion.  Cockbum,  C.J., 
asked  during  the  argument,  "  Is  not  the  refusal  to 
issue  the  warrant  virtually  declining  jurisdic- 
tion P"  And  he  said  in  his  judgment,  at  p.  364, 
"I  do  not  intend  in  the  slightest  degree  to 
encroach  upon  the  doctrine  that,  where  magi- 
strates have  a  discretionary  power  to  decide 
whether  they  will  do  an  act  or  not,  this  Court  will 
not  order  them  to  do  it  when  they  have  exercised 
their  discretion  upon  the  merits  of  the  matter. 
But  it  is  clear  upon  the  facts  of  the  present  case 
that  they  have  not  exercised  that  discretion  which 
in  law  they  would  have  Vieen  justified  in  exercising." 
In  all  these  cases  the  limit  of  discretion  must  be  a 
question  of  degree,  and  here  the  statements  so 
clearly  establish  a  prima  facie  case  of  conspiracy 
that  the  justices  must  have  acted  upon  some  other 
than  legal  grounds  in  refusing  summonses. 
[CocRBUBN,  C.J. — We  might  think  the  magistrates 
were  wrong,  but  can  we  review  their  decision  P 
Can  there  oe  an  appeal  in  this  way  from  an  erro- 
neous act  of  discretion  ?  Blacrbubn,  J.—Pro- 
bably  the  magistrates  thought  it  better  to  put  a 
stop  to  any  further  litigation  about  the  matter. 
May  not  they  exercise  their  discretion  on  that 
ground  P  Poland.— Th^t  is  not  the  ground  they 
give.     They  say  they  decided  upon  the  meriUi. 


[Blackbubn,  J. — Unlees  these  statements  are  false^ 
there  was  clearly  a  conspiracy.]  It  is  not  for 
magistrates  to  put  a  stop  arbitrarily  to  lesal  pro- 
ceedings. They  here  give  no  grounds  lor  this 
exercise  of  their  discretion.  Why  are  they  to  be« 
therefore,  in  a  better  position  than  if  their  admitted 
grounds  were  insufficient  P  They  probably  thought 
the  applicant  did  not  deserve  any  favour  from 
them;  out  they  ought  not  to  have  refused  him 
justice. 

CocKBUBN,  C.  J. — Upon  the  whole,  although 
this  is  a  mattter  of  some  perplexity,  I  am  of 
opinion  that  the  rule  should  be  made  absolute. 
Nothing  can  be  more  clear  than  that  this  court 
has  no  appellate  jurisdiction  to  review  a  decision  of 
magistrates  on  a  question  of  fact,  after  they  have 
once  heard  and  decided  it  in  a  manner  within  their 
authority.  In  a  case  like  this,  in  which  the 
statutes  have  given  us  no  appellate  power,  if  I 
could  see  my  way  to  the  conclusion  that  the  ma- 
gistrates had  considered  and  acted  upon  this  evi- 
dence, I  should  certainly  say  that,  in  conformity 
with  the  principles  upon  which  we  have  alwavs 
acted,  we  could  not  interfere  further  nor  send  the 
matter  before  the  magistrates  again.  The  Solicitor 
Oeneral,  however,  has  called  our  attention  to  the 
statements  upon  which  the  charge  was  made,  and 
it  annears  to  me  that  the  evidence  they  oontain  is 
very  strong.  And  I  cannot  help  thinking  that 
when  the  magistrates  refused  to  issue  summonses 
upon  it,  they  must  have  acted  uf>on  something  of 
an  extraneous  and  extra-judicial  character  which 
ought  to  have  influenced  their  decision.  If  bo^ 
they  have  practically  declined  to  exercise  their 
jurisdiction  on  the  merits  of  the  matt«)r  as  it  was 
then  before  them.  If  they  had  this  evidence  from 
the  witnesses  on  oath,  after  having  issued  the 
summonses,  and  had  then  determined  that  the 
witnesses  were  not  trustworthy,  and  they  did  not 
believe  their  sworn  testimony,  the  matter  would 
have  been  one  entirely  in  which  they  were  the 
sole  judges,  and  this  court  would  have  been  pre- 
cluded from  interfering.  But  our  conclusion  is, 
that  the  magistrates  here  did  not  so  consider  the 
trustworthiness  or  credibility  of  the  evidence 
before  them.  I  dare  say  they  thought  they  were 
acting  rightly  and  for  the  good  of  the  community ; 
they  were  probably  of  opinion  that  the  sooner  the 
whole  affair  was  buried  m  oblivion,  the  better  for 
everybody  concerned;  and  they  were  probably 
somewhat  influenced  by  a  perhaps  justifiable  dis- 
taste for  the  particular  views  and  doctrines  of  the 
persons  who  were  instigating  them  to  move  the 
law  against  their  opponents.  But  these  are  con- 
siderations which  ought  not  to  have  affected  them 
at  all.  A  meeting,  convened  fur  any  purpose  which 
is  not  a  violation  of  the  law,  is  entitled  to  the  pro- 
tection of  the  law,  and  persons  holding  such  a 
meeting  are  not  to  be  put  down  by  clamour  and 
violence,  or  by  a  breach  of  the  peace.  On  the 
evidence  contained  in  these  statements  we  think 
the  magistrates  ought  to  have  issued  summonses 
to  answer  the  charge  preferred ;  in  refusing  to  do 
so,  they  roust  have  been  influenced  by  extraneoaa 
considerations,  and  their  answer  to  the  rule  is  not 
a  sufficient  explanation.  They  have  therefore  de- 
clined the  jurisdiction  which  they  ought  to  have 
exercised.  I  think  it  would  be  more  satisfactory 
if  the  matter  could  be  taken  before  other  mafps- 
trates  than  these,  whose  minds  must  be  imboed 
with  their  previous  knowledge;  but  that  is  for 
^  the  consideration  of  the  prosecutor.    AU  we  have 
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to  say  is  that  the  answer  of  the  magistrates  is  not 
sufficient  to  lead  the  coart  to  helieve  that  they 
faaye  exercised  their  discretion  upon  the  facts  pre- 
sented to  them. 

Blackburn,  J.^I  have  hesitated  a  good  deal, 
bnt  I  agree  that  we  may  be  justified  in  interfering. 
By  the  early  law,  which  is  re-enacted  by  Jervis's 
Act,  when  a  magistrate  refuses  to  hear  a  matter 
inthin  his  iuriraiotion,  we  can  clearly  compel 
him ;  but  when  he  hears  and  determines  a  matter 
we  cannot  overrule  the  exercise  of  his  discretion. 
My  difficulty  here  is  to  see  how  it  can  be  that  the 
magistrates  have  not  exercised  their  discretion.  If 
the  charge  preferred  were  that  of  attempting  to 
blow  op  the  Albion  Assembly  Booms,  or  of  a  con- 
Bpino][  to  kill  Dr.  Kenealy,  the  justices  might  fairly 
say  this  is  not  evidence  even  for  the  granting  of 
summonses ;  bnt  it  seems  to  me  that  these  state- 
ments contsiin  very  clear  evidence  of  a  conspiracy 
to  commit  a  breach  Of  the  peace.  The  magistrates 
do  not  say  they  disbelieve  the  statements,  but  they 
seem  to  have  acted  on  the  impression  that  they  did 
not  disclose  even  a  primd  facie  case.  Whether  or 
not  they  have  exercised  some  discretion  in  what 
they  have  done,  we  can  sufficiently  see  that  they 
most  have  acted  upon  some  grounds  not  contained 
in  the  evidence  before  them,  and  the  effect  is  the 
same  as  if  they  had  declined  jurisdiction.  I  fully 
concur  in  my  Lord's  recommendation  to  take 
farther  proceedings  before  other  magistrates. 

FisiD,  J. — I  am  of  the  same  opinion.  I  should 
be  the  last  person  to  come  to  a  determination 
which  could  tend  to  make  us  a  court  of  appeal 
from  magistrates  on  (^[uestions  of  fact.  I  thmk, 
however,  that  the  magistrates  in  this  case  did  not 
consider  and  determine  the  Question  submitted  to 
them.  They  had  to  say  whetner  these  statements 
made  a  primd  facie  case  of  conspiracy  against  the 
persons  charged.  jHad  the  magistrates  been  able 
to  say  they  did  not  believe  the  statements,  I 
wonld  not  liave  interfered  with  them.  But  I  think 
they  must  have  acted  upon  impressions  produced 
from  ontside,  and  have  not  heard  and  determined 
the  point  before  them  upon  the  evidence. 

Bute  obBoUUe, 

Solicitor  for  prosecutor,  E,  Kimher. 
Solicitors  for  defendants,  Bed^ath  and  Holds' 
worth. 


Friday,  Feb.  4, 1876. 

Mbdwat  Navigation  v.  Brook. 

UjUb — FracUonal  parte  of  mile — Deeeription 
of  houndartee — Local  Act, 

By  ike  flaimtiffe'  Local  Act  of  1739,  eed.  23,  the 
plairnhf^eareempoufered  to  take  from  every  person 
wtweymg  goods  upon  the  said  river  between 
Maidkon^  and  Forest^row,  or  any  part  thereof 
{which  aU  person  and  persons  shoidd  and  might 
lawfuUy  do),  such  rates  and  duties  for  lockage 
and  riverage  at  the  vlairUiffs  should  think  fit,  not 
exceeding  the  sum  of  4d.  per  mile  for  every  ton 
weighi  of  goods  from  Maidstone  up  the  river  to 
Branbridge,  and  not  exceeding  the  sum  of  6d,per 
mUe  for  every  ion  weight  of  goods  from  Bran- 
hridae  up  the  river  to  Foresi*row,  and  so  in  pro- 
fortumjOT  a  greater  or  less  quantity. 

By  eeei,  &,  the  plaintiffs  are  from  time  to  time  to 
pMidy  fmupihe  duties  for  lockage  and  riverage 
dkargei  by  them, 

BymeL  31,  nothing  in  (he  Aet  is  to  be  eoneirued  to 


extend  the  plaintiffs*  authority  to  the  execution  of 
any    works    below    Mrs,    Edmonds*  wharf  in 
Maidstone. 
By  sect.  38,  any  a^ition,  suit,  or  informalion  for 
anything  done  in  pursuance  of  this  Act,  or  in 
reiation  to  the  premises,  shall  be  commenced  within 
three  months  after  the  facts  committed. 
Maidstone  extends  along  the  river  upwards  aboiU 
three  furlongs  from  Mrs.  Edmonds*  wharf  to  the 
College  lock,  constructed  by  the  plaintiffs,  Miiid^ 
stone  bridge  being  between  the  two.    Plaintiffs, 
besides  other  works  on  the  river,  had  scourea  a 
shoal  between  the  said  bridge  and  Mrs.  Edmonds* 
wharf,  and  on  their  annual  survey  they  always 
disembarked  at  thai  wharf 
In  1874,  plaintiffs  amended  their  toll  list,  so  as  to 
charge,  for  the  first  tims,  tolls  proportioned  to  a 
fractional  part  of  a  mile  traverse. 
Defendant,  owner  of  oil  mills  situate  on  the  Medway, 
less  than  a  mile  above  the  College  lock,  but  more 
than  a  mile  above  Mrs.  Edmonds*  wharf,  refused 
to  pay  to  the  plaintiffs  any  toU  upon  barges 
coming  up  the  nver  to  his  mills. 
Held  that  the  plaintiffs  were  entitled  to  charge  toUs 
proportioned  to  a  fractional  part  of  a  mile  tra* 
versed  since  the  amendment  of  their  list,  wUhont 
reference  to  the  three   months'    Umitaiion  prO' 
vided  by  sect.  38. 
Held  (per  Blackburn,  J.)   thai  they  covXd  cluvrge 

only  from  JoUege  lock. 
Held  (per  Lush,  J.),  thai  they  could  charge  from 

Mrs.  Edmonds*  wharf. 
This  was  an  action  to  recover  the  amount  of 
certain  tolls  and  dues  claimed  by  the  plaintiffs 
from  the  defendant  as  being  payable  in  respect  of 
the  navigation  by  the  defendant  of  a  certain  por- 
tion of  the  Biver  Medway  under  the  circumstimces 
hereinafter  mentioned. 

The  writ  in  the  action  was  issued  on  the  12th  Jan. 
1875. 

The  declaration  was  for  money  payable  by  the 
defendant  to  the  plaintiffs  for  certain  tolls,  rates, 
and  duties,  due  and  by  right  payable  by  the  defen- 
dant to  the  plaintiffs  for  lockage  and  riverage 
under  and  by  virtue  of  an  Act  of  Parliament  made 
and  passed  in  the  13bh  year  of  the  reign  of  his  late 
Majesty  King  Geo.  the  Second,  intitul^  "An  Act  to 
revive,  explain,  and  amend  an  Act  made  and  passed 
in  the  16tn  and  17th  years  of  the  reign  of  his  late 
Majesty  King  Charles  the  Second,  intituled  "An  Act 
for  making  the  Biver  of  Medway  navigable  in  the 
CoQBties  of  Kent  and  Sussex,' "and  otherwise  for 
and  in  respect  of  goods,  wares,  merchandizes,  com- 
modities, and  other  things  carried  and  conveyed 
by  or  caused  to  be  carried  and  conveyed  by  upon 
and  along  the  said  river  and  navigation  within 
the  limits  of  the  said  navigation  for  the  use 
whereof,  within  such  limits,  the  plaintiffs  are 
authorised  by  the  said  Act  to  charge  such  rates, 
tolls,  and  duties  by  the  defendant,  to  and  from 
certain  mills  known  as  the  ToviJ  Oil  Mills  upon 
the  said  river  and  navigation ;  and  for  the  use  by 
the  plaintiffs'  permission  of  the  said  river  and 
navigation  within  the  limits  appointed  by  the  said 
Act. 
The  defendant  pleaded — 
Firstly.  That  he  never  was  indebted  as  alleged ; 
secondly,  that  the  alleged  causes  of  action  did  not 
accrue  within  six  years  of  the  commencement  of 
the  action ;  and,  thirdly,  that  the  alleged  causes  of 
action  did  not  accrue  within  three  months  of  the 
commencement  of  the  action. 


72 


MAGISTEATES'  CASES. 


Q.B.  Div.] 


Medwat  Navigation  v.  Brook. 


[Q.B.  Drr. 


The  plaintiffs  joined  issue  on  all  the  pleas,  and 
also  demurred  to  tlie  third  plea. 

The  plaintiffs  delivered  particulars  of  their 
demand,  in  which  they  stated  th^ir  claim  to  be  for 
rates,  tolls,  and  dues,  in  respect  of  all  goods 
carried  or  conveyed  along  their  navigation  by  or 
for  the  defendant,  either  to  or  from  his  mills  at 
Tovil  from  the  date  at  which  ho  became  the  occu- 
])ier  of  the  said  mills  up  to  the  17th  Aug.  last. 

The  rate  of  toll  upon  which  they  claimed  was 
stated  in  the  particulars  to  be  calculated  on  the 
distance  from  the  site  formerly  known  as  Mrs. 
Edmonds*  Wharf,  but  now  sometimes  called 
Vincent's  Wharf,  but  in  the  present  occupation  of 
Mr.  Wood,  coal  merchant,  in  ^Maidstone,  to  the 
said  mills,  that  is  for  1  mile  2i>0  yards,  or  from 
such  other  point  as  the  plaintiffs  are  entitled  to 
measure  the  distance  from  at  the  following  rates 
per  ton  per  mile,  and  so  on  for  the  proportionate 
j)art  of  a  mile,  viz. :  l^d.  per  ton  per  mile  com- 
])leted,  and  a  rate  per  ton  in  proportion  to  the 
above  rates  calculated  on  every  ith  of  a  mile  com- 
pleted, every  fractional  part  of  a  farthing  being 
charged  as  a  full  farthing. 

The  particulars  also  claimed  specifically  a  sum 
of  I30Z.  15*.  Hid.  as  due  for  tolls  from  the  17fch 
Aug.  1874  upon  142  barges  containing  in  all  5^13 
tons,  at  the  rate  of  l^d.  per  ton  for  Jths  of  a  mile, 
being  the  distance  from  College  Lock  to  Tovil 
Oil  Mills,  and  the  plaintilTs  iurther  claimed  to 
measure  the  distance  from  and  to  Mrs.  Edmonds' 
AVharf,  and  to  charge  a  proportionate  sum  in  addi- 
tion in  respect  of  the  additional  distance. 

The  cause  came  on  for  trial  before  the  Lord 
Chief  Justice  of  England  and  a  special  jury,  at  the 
[Maidstone  Spring  Assizes  1875,  when  a  verdict  by 
consent  was  taken  for  the  plaintiffs  subject  to  a 
special  case. 

The  following  case  has  accordingly  been  stated  : 

1.  The  plaintiffs  are  a  company  constituted  and 
incorporated  by  an  Act  of  Parliament  made  and 
passed  in  the  year  17^39,  being  the  13th  year  of  the 
reign  of  his  late  Majesty  King  Geo.  the  Second, 
entitled  *' An  Act  to  revive,  explain,  and  amend  an 
Act  made  in  the  l»)th  and  17th  years  of  the  reign  of 
his  late  Majesty  King  Charles  the  Second,  intituled 
*  An  Act  for  making  the  River  of  Medway  navig- 
able in  the  Counties  of  Kent  and  Sussex,' "  and  the 
said  company  was  in  the  said  Act  of  Geo.  2, 
expressed  to  be  constituted  for  the  better  carrying 
on,  making,  completing,  and  maintaining  the 
navigation  of  part  of  tho  River  Medway,  as 
appears  by  sect.  2  of  the  Act.  Copies  of  this 
Act  and  of  the  Act  of  Charles  IL  recited  therein 
are  to  be  taken  as  part  of  this  case. 

2.  The  defendant  is  the  owner  and  occupier  of 
the  Tovil  Oil  Mills,  which  are  situated  on  the 
Tovil  Brook,  a  stream  flowing  into  the  River 
M«'dway.  and  were  in  existence  prior  to  the  year 
17->4.  (The  position  of  these  mills  is  more  parti- 
cularly shown  on  the  plan  which  accompanied 
and  was  to  be  taken  as  part  of  this  case.) 

3.  The  said  mills  were  on  the  7th  Juno  1834, 
purchased  by  Mr.  Steinmetz  from  the  then  Lord 
Komney.  On  the  2l>th  Sept.  1858,  the  baid  Stein- 
metz leased  the  said  mills  to  the  defendant  who 
thence  continuously  occupied  them  until  the 
2kh  Dec.  18^2,  when  the  defendant  purchased 
the  said  mills  of  the  said  Steinmetz.  Neither 
the  said  Steinmetz  nor  the  defendant  were  ever 
called  upon  by  the  plaintiffs  to  pay  tolls  for  the 
navigation  of  the  said  river  to  the  said  mills,  nor 


was  any  formal  claim  ever  made  npon  either  of 
them  until  the  13th  Aug.  1874,  when  a  claim  was 
made  by  the  plaintiffs  on  the  defendant  as  here- 
inafter appears,  but  the  matter  was  the  subject 
of  discussion  between  them  in  the  ^coarse  of  the 
previous  year. 

4.  By  sect.  23  of  the  said  Act  of  13  Geo.  2,  it 
was  enacted  that  in  consideration  of  the  great 
charges  and  expenses  the  said  company  of  pro- 
prietors, their  successors  and  assigns,  wonla  be 
put  to  in  making  the  said  River  Medway  and 
streams  navigable,  and  in  repairing  and  keepins 
the  same  fit  for  such  navigation,  it  should  and 
might  be  lawful  to  and  for  the  said  company  of 
proprietors,  their  successors  and  assigns,  and 
they  were  thereby  authorised  and  empowered  at 
all  times  from  and  after  the  20th  May  1740,  to 
keep  boats,  barges,  lighters,  or  any  other  sort  of 
vessels,  and  by  themselves,  their  agents,  workmen, 
servants,  or  any  other  person  or  persons,  to  employ 
and  work  the  same  for  the  carriage  of  all  sorts  of 
goods,  wares,  merchandise,  commodities,  and 
other  things  whatsoever  as  well  upon  snch  part 
of  the  said  river  and  streams  as  should  be  by 
them  made  navigable  as  on  any  other  part  and 
parts  thereof  which  were  then  navigable  and 
passable,  and  to  take  and  receive  to  their  own 
proper  use  the  profits,  benefits,  and  advanturos 
thereof  and  also  to  ask,  demand,  receive,  recover, 
and  take  of  and  from  all  and  every  person  or 
persons  who  should  carry  or  convey,  or  cause  to 
be  carried  and  conveyed,  any  goods,  wares,  mer- 
chandise, commodities,  or  other  things  whatsoever 
upon  the  said  river  and  streams  between  Maid- 
stone and  Forest  Row  aforesaid,  or  any  part 
thereof  (which  all  person  and  persons  should  and 
might  lawfully  do)  such  rates  and  duties  for 
lockage  and  riverage  as  the  said  company,  their 
successors  or  assigns,  should  think  fit,  not  ex- 
ceeding the  sum  of  4ed.  per  mile  for  every  ton 
weight  of  goods,  wares,  merchandises,  commodi- 
ties, or  other  things  which  should  be  carried  on 
any  part  of  the  said  river  between  Maidstone  and 
Branbridge,  in  the  parish  of  Yalding,  either  up* 
wards  or  downwards,  and  not  exceeding  the  sum 
of  Qd.  per  mile  for  every  ton  weight  of  goods, 
wares,  merchandise,  commodities,  or  other  things 
whatsoever  which  should  be  so  carried  on  any 
part  of  the  said  river  or  streams  between  Bran- 
bridge  and  Forest  Row  aforesaid,  either  upwards 
or  downwards,  and  so  in  proportion  for  a  greater 
or  less  quantity.  Provided  (sect.  24)  that  no  toll 
rates  or  duties  should  be  demanded  or  taken  by 
the  said  company  of  proprietors  of  any  person  or 
persons  navigating  the  said  river  until  the  same 
should  be  made  navigable  for  boats  carrying  40 
tons  from  Maidstone  to  Branbridge  aforesaid. 

5.  By  the  25th  section  of  the  same  Aot  it  was 
enacted  that  all  and  every  person  and  persons 
whatsoever  should  and  might  at  all  times  there* 
after  have  the  free  use  and  navigation  of  the  mid 
river,  or  any  part  thereof  below  East  Farleigh 
Bridge,  with  boats,  barges,  lighters,  or  any  other 
vessels  coming  to  fetch  or  being  loaded  with 
stones  or  gunpowder,  or  any  sort  of  materials  for 
making  gunpowder,  without  payinj^  or  allowing 
anything  for  their  passing  or  repassmg  in  by  or 
through  any  of  the  locks,  woara,  or  pens  for  water 
to  be  erected  by  the  said  company  by  Tirtae  of 
that  or  the  said  former  Act,  anything  in  either  of 
the  said  Aots  to  the  contrary  notwithttandiiis* 

6.  Bj  the  23ch  section  of  the  said  Aot  it 
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enacted  that  to  the  end  that  the  navigation  of  the 
8aid  river  might  bo  equally  beneficial  to  all  traders 
thereon,  the  said  company  of  proprietors,  when 
and  as  soon  as  they  shall  have  made  the  said  river 
navigable  to  Bran  bridge  aforesaid,  and  from  time 
to  time  as  they  should  proceed  to  make  the  same 
navigable  higher,  should  fix  and  settle  the  prices 
whicn  they  intended  to  charge  and  receive  for 
lockage  and  riverage  to  be  charged  on  all  other 
persons  navigating  the  said  river  for  the  like  sorts 
of  goods,  wares,  merchandise,  and  commodities, 
not  exceeding  the  respective  sums  thereby  autho- 
rised to  be  demanded  and  received,  and  that  the 
said  duties  should  be  respectively  entered  in  a 
book  or  books,  to  be  kept  or  used  by  the  said  com- 
pany of  proprietors  for  that  purpose,  and  should 
likewise  oe  publicly  fixed  up  at  the  several  places 
where  such  duties  should  be  demanded  or  re- 
ceived, and  so,  from  time  to  time,  as  often  as  the 
said  company  of  proprietors  should  think  fit  to 
alter  or  reduce  such  duties,  and  that  they  should 
charge  and  receive  the  said  duties  for  lockage  and 
riverage  equally  from  all  persons  navigating  the 
said  river. 

7.  By  sect.  31  of  the  same  Act  it  was  provided 
that  nothing  in  that  Act  or  in  the  said  in  part 
recited  Act  contained  should  extend  or  be  con- 
Btmed  to  extend  to  authorise  or  empower  the  said 
company  to  cleanse,  scour,  dig,  widen,  or  deepen 
the  said  river,  or  any  part  thereof  below  the  lower 
part  of  Mistress  Edmonds'  Wharf  in  Maidstone 
aforesaid,  or  to  authorise  or  empower  the  said  com- 
pany to  erect,  build,  set  up,  make  or  hire  any 
warehouses,  storehouses,  wharves,  cranes,  or  other 
erections,  to  lay,  load,  or  unload  any  iron,  ord- 
nance, timber,  or  other  goods  whatsoever,  within 
the  said  parish  of  Maidstone  aforesaid,  or  to  autho- 
rise or  empower  the  said  company  to  erect,  build, 
or  set  up  any  lock,  wear,  dam,  or  pen  for  water 
below  the  wall  belonging  to  the  gardens  of  the 
college  near  Maidstone  Church. 

8.  By  sect.  38  of  the  same  Act  it  is  provided  : 

That  if  any  action,  suit,  or  information  shall  be 
bronght  or  oommenced  by  or  against  any  person  or 
penoDB,  or  by  or  against  the  said  company  of  proprie* 
tors  of  the  said  river  Medway,  for  anything  done  in  par- 
anaaoe  of  this  Act,  or  in  relation  to  the  premises,  every 
anch  action,  snit,  or  information  shall  be  brought  or 
commenced  within  three  months  after  the  facts  com- 
mitted, and  not  afterwards,  end  shall  be  laid  and  bronght 
in  the  said  counties  of  Kent  and  Sassez  respectively, 
where  the  matters  in  dispute  shall  arise,  and  not  elsewhere; 
SMid  the  defendant  or  defendants  in  such  action  or  salt 
•haU  and  ma^  plead  the  general  issue,  and  give  this  Act 
and  the  epecial  matter  in  evidence  at  any  trial  to  be  had 
thereopon,  and  that  the  same  was  done  in  pursuance  and 
by  the  authority  of  this  Act,  and  if  the  same  shall  appear 
to  he  so  done,  or  if  ahy  snoh  action  or  suit  or  information 
•hall  be  bronght  or  commenced  after  the  time  before 
limited  for  bringing  or  commencing  the  same,  or  shall  be 
laid  or  bronght  in  any  other  connty  or  place  than  where 
the  natter  in  dispute  shall  lie,  then  the  jnry  shall  find 
for  the  defendant  or  defendants,  or  if  the  plaintiff  or 
plalntifFs  shall  become  non>saited,  or  suffer  a  divcontinn- 
anoe  of  his  or  her  or  their  action  or  actions,  or  if  verdict 
•hall  MM  or  judgment  upon  demurrer  be  given  against 
the  pHuntiff  or  plaintiffs,  the  defendant  or  defendants 
•hall  have  snch  remedy  for  the  same  as  any  defendant  or 
defeadaati  hath  or  have  or  may  or  can  have  for  costs  in 
•oy  other  oases  by  law. 

9.  Under  and  in  accordance  with  the  said 
powers  and  provisions,  and  the  other  powers  and 
proviaiona  contained  in  the  said  Acts,  or  one  or 
other  of  them,  the  said  company  executed  various 
works  Mithoriaed  by  the  said  Acts,  or  one  or  other 
gf  them,  and  made  the  said  river  navigable  both  to 
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Branbridge  and  afterwards  as  high  as  Tonbridge. 
Their  first  lock  was  constructed  at  a  point  opposite 
the  wall  belonging  to  the  gardens  of  the  college 
near  Maidstone  Church  aforesaid.  This  lock  is 
known  as  the  College  or  Church  Lock,  and  is 
marked  on  the  aforesaid  plan  by  the  name  of  Col- 
lege Lock.  The  company  also  constructed  other 
locks  at  other  points  higher  up  the  river,  and  from 
time  to  time  executed  and  maintained  whatever 
works  appeared  to  them  necessary  for  makincc  and 
keeping  the  river  navigable  between  Maidstone 
Briage  and  Tonbridge  aforesaid  for  the  barges 
used  on  that  portion  of  the  river,  in  accordance 
with  the  provisions  of  the  said  Acts. 

10.  As  evidence  of  their  having  executed  works 
between  Maidstone  Bridge  and  Mrs.  Edmonds* 
Wharf,  the  plaintiffs  tendered  three  entries  in  a 
ledger  belonging  to  them,  under  the  respective 
dates  1742, 1743,  and  1749,  of  payments  made  to 
persons  employed  by  them  for  scouring  Maidstone 
Shoal,  which  is  between  Maidstone  Bridge  and 
Mrs.  Edmonds'  Wharf.  The  court  is  to  deter- 
mine whether  those  entries  are  admissible  as 
evidence  on  behalf  of  the  plaintiffs.  If  they  be  not 
admitted  there  was  no  evidence  of  the  company 
ever  having  caused  any  works  to  be  executed,  or 
any  repairs  to  be  done,  between  Maidstone 
Bridge  and  Mrs.  Edmonds'  Wharf.  But  they 
had  for  many  years  been  accustomed,  upon  a  fixed 
day  in  every  year,  to  descend  the  river  from  Ton- 
bridge  in  a  barge,  for  the  purpose  of  making  an 
annual  survey  of  the  portion  of  the  river  over 
which  they  exercised  control,  and  on  such  occa- 
sions they  always  disembarked  at  the  Mrs. 
Edmonds'  Wharf,  where  their  survey  was  con- 
cluded. 

11.  The  company  further,  in  accordance  wi^h  the 
provisions  to  that  effect  of  the  said  Act  of  Geo.  2, 
fixed  and  settled  from  time  to  time  the  prices  for 
lockage  and  riverage  to  be  charged  upon  persons 
navigating  the  said  river,  in  respect  of  the  various 
sorts  of  goods,  wares,  merchandise,  and  oihcr  com- 
modities for  which  they  are  authorised  to  take  loll 
under  the  provisions  of  the  said  Act. 

12.  Upon  the  10th  Oct.  1742,  the  company 
passed  a  resolution  ordering  that  the  full  tollago 
or  riverage  allowed  by  the  Act  of  Parliament,  viz  . 
4(2.  per  ton  per  mile,  be  demanded  and  taken  of  all 
persons  who  shall  navigate  the  river.  The  com- 
pany have  caused  from  time  to  time  toll  boards 
containing  a  list  of  the  prices  to  be  charged  for 
lockage  and  riverage  to  be  publicly  fi.'ced  up  at 
t\^e  College  Lock  aforesaid,  and  at  the  wharves  of 
the  said  company  at  Branbridge  and  Tonbridge 
aforesaid. 

13.  During  the  whole  period  over  which  the 
claim  in  this  action  extends,  until  the  revision  of 
the  rates  hereinafter  mentioned,  the  list  or  sche- 
dule of  rates  and  tolls  exhibited  was  in  the  form 
shown  in  schedule  B  to  this  case  annexed,  which  is 
to  be  read  as  part  thereof. 

14.  Since  the  dates  of  the  said  Act  of  Car.  2  and 
of  the  said  Act  of  Geo.  2,  although  the  town  of 
Maidstone  has  very  much  increased  in  area  and 
extent,  yet  it  has  not  extended  along  the  banks  of 
the  Medway  upwards  beyond  College  Lock. 

15.  The  parish  of  M!aidstone  extends  on  the 
north  bank  of  the  said  river  to  Farleigh  Bridge 
aforesaid,  a  distance  of  2  miles,  3  furlongs,  and 
154  yards  from  Mrs.  Edmonds'  Wharf,  and  on  the 
south  bank  to  a  point  at  about  1  mile  5  farlon$;s, 
and  161  yards  from  the  said  wharf.    The  boundu- 
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ries  of  the  borough  are  the  same  as  those  of  the 
parish. 

16.  The  said  Tovil  Oil  Mills  are  at  a  distance 
above  the  said  College  Lock  of  5  furlongs  and  91 
yards,  and  above  Maidstone  Bridge  of  6  furlongs 
and  132  yards,  and  the  distance  between  the  said 
College  Lock  and  Mrs.  Edmonds*  Wharf  is  3 
furlongs  and  141  yards  or  thereabouts. 

17.  At  the  time  of  the  passing  of  the  Act  13 
Geo.  2.  the  wharf  called  Mrs.  Edmonds'  Wharf, 
and  the  site  whore  the  Colleee  Lock  now  is,  were 
at  the  extreme  ends  or  nearly  so,  respectively,  of 
the  river  frontage  of  Maidstone  town.  The  plain- 
tiffs in  their  annual  survey  have  always  surveved 
the  river  downwards  as  far  as  the  site  of  Mrs. 
Edmonds'  Wharf.  This  wharf  adjoins  the  site  of 
the  wharf  which  in  the  preamble  of  5  Geo.  4,  c. 

•  148  (local  and  personal)  hereinafter  referred  to  is 
called  the  Lower  Town  Wharf  on  the  eastern 
side. 

18.  The  distance  of  the  river  from  College 
Lock  to  Tonbridge  is  between  15  and  16  miles. 
Within  the  memory  of  persons  now  living  there 
were  milestones  along  the  towing  path  from 
College  Lock  to  Tonbridge,  some  of  which  are 
still  in  existence.  These  milestones  were  intended 
to  mark  the  distance  in  measnred  miles  from 
College  Lock  to  Tonbridge.  Upqn  the  15th 
milestone,  counting  from  College  Lock,  there  is 
the  date  1750.  There  was  no  evidence  as  to  by 
whom  they  were  erected.  The  first  of  these 
milestones,  counting  from  College  Lock,  is  near  a 
place  called  Pine  Shoot,  which  is  about  a  quarter 
of  a  mile  above  the  Tovil  Oil  Mills. 

19.  Upon  the  10th  July  1874.  the  plaintiffs  held 
a  meeting,  at  which  an  amended  toll  list  was  read 
and  approved,  and  ordered  to  be  published.  A 
new  toll  board  was  also  ordered  to  be  set  up 
at  the  Church  Lock,  and  the  old  board  to  be 
carefully  retained  by  the  manager,  and  an  attested 
copy  of  the  toll  printed  thereon  made  by  the  soli- 
citors. And  it  was  also  ordered  that  as  soon  as 
the  new  toll  board  at  Church  Lock  should  be 
erected  claim  for  toll  should  be  made  on  Mr. 
Brook  (the  defendant  in  this  action). 

20.  A  new  list  of  tolls  was  accordingly,  on  or 
about  the  9th  Aug.  1874,  set  up  upon  the  toll 
boards  at  the  plaintiffs'  locks  and  wharves.  Such 
list  was  in  the  form  shown  in  schedule  D  annexed 
hereto,  and  is  to  be  taken  as  part  of  this  case. 

21.  Up  to  the  said  9th  Aug.  1874,  the  plaintiffs 
had  never  claimed  to  charge  tolls  proportioned  to 
a  fractional  part  of  a  mile  traversed.  Nor  h«d 
they  ever,  until  the  year  1869,  charged  any  toll 
where  the  the  whole  distance  traversed  was  less 
than  a  mile.  When'  the  distance  traversed  con- 
sisted of  one  or  more  completed  miles  and  a 
fractional  part  of  another  mile  toll  had  not  been 
charged  for  the  fractional  part,  unless  such  part 
exceeded  half  a  mile,  in  which  case  it  was  charged 
as  for  a  further  mile  completed. 

22.  In  March  1869,  the  company  instructed 
their  lock  keeper  at  College  Lock  to  charge  a  toll 
of  ^d.  per  ton  on  goods  conveyed  to  a  general 
landing  wharf,  which  had  been  made  some  years 
before  at  Tovil,  and  was  situate  a  short  distance 
above  the  defendant's  oil  mills,  but  nearly  a  quarter 
of  a  mile  below  the  first  milestone  at  Pine  Shoot. 
This  toll  was  from  that  time  paid  upon  goods  con- 
veyed to  that  wharf,  but  no  notice  of  the  charge 
was  placed  on  the  toll  boards  or  otherwise  pub- 
licly fixed  up. 


23.  Until  within  the  last  ten  years  Tovil  Oil 
Mills  was  the  only  place  between  College  Lock  and 
the  first  milestone  at  Pine  Shoot  on  whieh  goods 
could  be  landed.  No  toll  was  ever  charged  on 
goodg  conveyed  to  the  Tovil  Oil  Mills  until  after 
the  9th  of  Aug.  1874. 

24.  During  a  considerable  period,  while  Lord 
Romney  owned  the  Tovil  Mills  (which  were  origi- 
nally and  at  the  time  of  passing  the  Act  of 
13  Geo.  2,  used  for  the  manufacture  of  gun- 
powder, bat  were  afterwards  converted  into  oil 
mills),  the  barges  of  his  tenant  for  the  time  being 
passed  to  and  from  those  mills  without  payment 
of  any  toll. 

25.  The  defendant  has  constantly,  since  his 
occupation  of  the  Tovil  Mills,  carried  goods  to  and 
from  the  said  mills  along  the  said  river  and  navi- 
gation through  the  said  College  Lock  past  Mrs. 
Edmonds'  Wharf  to  and  from  various  places  down 
the  Medway  and  thence  into  the  Thames  and  else- 
where. 

26.  On  the  13th  Aug.  1874.  the  plaintiffs  gave 
notice  to  the  defendant  that  they  should  in  fatare 
charge  toll  for  all  goods  landed  or  shipped  at  the 
said  Tovil  Oil  Mills,  and  carried  upon  the  river, 
and  that  a  settlement  would  .have  to  be  come  to 
for  past  dues. 

The  defendant  at  once  disputed  his  liability  to 
pay  such  tolls,  and  has  not  paid  them. 

27.  Since  the  publication  of  the  said  revised 
list  of  tolls  in  August  1874,  and  before  action,  the 
defendant  has  as  heretofore  used  the  navigation, 
passing  through  the  College  Lock,  and  to  and 
from  the  point  called  Mrs.  Edmonds'  Wharf  and 
Tovil  Mills,  but  he  has  refused  to  pay  tolls  in 
respect  to  the  passage  of  his  goods,  whether 
before  or  since  the  revision  of  the  tolls. 

28.  In  the  year  1792  an  Act  of  Parliament  was 
passed,  viz.,  32  Geo.  3,  c.  105,  for  the  ptirpose 
of  improving  the  navigation  of  the  river  Medway 
between  the  lock  in  the  town  of  Maidstone,  and  a 
point  in  the  said  Act  called  the  lower  part  of  the 
orchard  then  in  the  occupation  of  G.  Hunt,  the 
younger,  below  Ayleaford  Bridge. 

29.  In  the  year  1S02  the  last  mentioned  Act 
was  repealed  by  a  farther  Act  of  Parliament,  viz. 
42  Geo.  3,  c.  94,  entitled  "  An  Act  for  repealing  an 
Act  passed  in  the  32nd  year  of  His  present 
Majesty's  reign  for  improving  the  navigation  of 
the  river  Medway  from  the  town  of  Maidstone 
through  the  several  parishes  of  Maidstone,  Boxley, 
Allington  and  Aylesford,  in  the  county  of  Kent, 
and  for  the  better  and  more  effectually  improving 
the  navigation  of  the  said  river,"  whereby  certain 
persons  were  incorporated  by  the  name  of  the 
Company  of  Proprietors  of  the  Lower  Navigation 
of  the  river  Medway.  The  navigation  of  the  river 
below  the  point  called  Mrs.  Edmonds'  Wharf  ia 
under  the  control  of  that  company. 

30.  In  the  year  1824  a  further  Act  of  Parlia- 
ment, 5  Geo.  4,  c.  148,  was  passed,  entitled  "  An 
Act  for  the  more  effectually  improving  the  naviga- 
tion of  the  river  Medway  from  Maidstone  to 
Hailing  in  the  county  of  Kent,  and  to  alter  and 
enlarge  the  powers  of  an  Act  of  the  42nd  year  of 
His  late  Majesty,  for  improving  the  navigation  of 
the  said  river,"  whereby  further  powers  were 
given  for  the  improvement  and  maintenance  ol 
the  lower  navigation. 

Either  party  is  at  liberty  to  refer  to  the  abore- 
mentioned  Acts  as  part  of  this  case. 

31.  The   Lower    Navigation    Company    liaTO 
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always  caused  to  be  executed  whatever  works 
appeiared  to  them  necessary  for  keeping  the  river 
navigable  between  Mrs.  Edmonds'  Wharf  and 
Maidstone  Bridge.  They  also  on  several  occasions 
caused  a  shoal  or  bank  to  bo  removed  from  the 
bed  of  the  river  between  Maidstone  Bridge  and 
the  College  Lock,  where  the  river  Len  Hows  into 
the  Medway,  which  shoal  or  bank  interfered  with 
the  free  passage  of  the  barges  of  the  Lower  Navi- 
gation Company,  which  were  larger  and  of  greater 
draught  than  those  of  the  plaintiffs.  But  they 
did  no  other  repairs,  nor  otherwise  interfered 
with  the  part  of  the  river  between  Maidstone 
Bridge  and  the  College  Lock.  The  Lower  Navi- 
gation Company  have  always  charged  a  tonnage 
and  not  a  mileage  rate. 

32.  The  lock  in  the  town  of  Maidstone  men- 
tioned in  sect.  1  of  the  32  Geo.  3,  c.  105,  and  also 
in  sect.  1  of  5  Geo.  4,  c.  148,  is  the  same  as  the 
College  Lock  above  mentioned.  Hunt's  orchard, 
mentioned  in  the  same  Acts,  is  about  four  miles 
below  Maidstone  bridge. 

33.  The  court  is  to  have  power  to  draw  all  infer- 
ences of  fact,  and  to  make  all  necessary  amend- 
ments. 

The  Ordnance  Map,  showing  the  course  of  the 
river  Medway  between  Farleigh  Lock  and  Ayles- 
ford  Bridge,  may  be  referred  to  by  either  party  on 
the  argument  of  this  case. 

The  questions  for  the  opinion  of  the  court  are : 
First,  whether  the  plaiutilfs  are   entitled  to 

recover  in  thi)»  action  ; 
Secondly,  what  point  the  plaintiffs  are   en- 
titled to  measure  from   in  computing  the 
distance  by  which  to  estimate  the  amount 
of  toll  to  be  paid ; 
Thirdly,  at  what  rate  (if  at  all)  the  plaintiffs 
ai'e  entitled  to  recover  tolls  from  the  defen- 
dant, and 
Fourthly,  for  what  period  of  time  (if  at  all) 
anterior  to  the  date  of  the  writ,  the  plain- 
tiifs  are  entitled  to  recover  toll  from  the 
defendant. 
If    tho    court    shall  be  of    opinion  that    the 
plaintiifs  are  not  entitled  to  recover  any  tolls  from 
the  defendant  up  to  tho  date  of  the  action  brought, 
judgment  is  to  be  entered  lor  the  defendant  with 

COSl;:i. 

If  the  court  should  be  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  any  tolls,  the 
Hinount  to  be  recovered  is  to  be  ascertained,  if 
the  parties  cannot  agree,  by  an  arbitrator,  in 
accordance  with  the  judgment  and  opinion  of  the 
court  upon  the  questions  submitted  to  them«  and 
judgment  is  to  be  entered  for  the  plaintiil's  for  the 
amount  so  to  be  ascertained,  with  costs. 

Schedule  B. 
Medway  Navigation  TolU. 

Coals  and  coke  (per  ton)  to  Farleigh,  6d. ;  Teaton,  6d. ; 
'Wateringbary,  6d. ;  Yaldiag,  la. ;  Branbridgea,  la.  6d.  ; 
NorwoocU  Bridge,  la.  6d. ;  Ford  Green  Brioge,  la.  9d. ; 
Hartlake,  2a. ;  Ton  bridge,  2^. 

Timber  dealt,  elate,  and  cement  (per  ton  per  mile),  2d. ; 
^npowder,  6d. 

Urain  and  seed  of  all  kinds,  flonr  and  m&lt,  hopa,  wool, 
iMurk,  hay  and  straw,  aalt  and  aaitpetre,  aoap  and  tallow, 
grocerjy  glasa  and  earthenware,  hidea  and  leather,  paper 
and  waite  rage,  porter,  beer,  ale,  and  dder  (per  ton  per 
Btiie),  lid. 

Wine«  and  Bpiritaoos  liqaort,  oil  and  oil  bake,  hop 
polee,  line,  lime  anhes  mixed  with  run  or  alaok  lime, 
■orats  and  other  fiah,  atones  for  building  or  paving  np 
tae  river,  metals  of  all  kinda,  and  all  other  goods  and 
ooBaaoditiefl  not  speoified  above  or  below  (per  ton  per 
0,  lid. 


Dang,  mould,  ohalk,  ohalk  rubbiah^  lime  aahet,  bone9, 
woollen  raga,  potatoea,  brioka,  tiles,  gravel,  aand,  olay, 
Btonea  for  repair  of  roads,  atonea  for  building,  or  any 
other  purpoaea  down  the  river  (per  tonper  mile),  fd. 

W M.  GOBUA* , 

Clerk  to  the  Medway  Company, 
Oct.  let,  1867. 

Schedule  D. 
Medway  Navigation  Tolls  payable  pursuant  to  Sect.  23 

of  13  Geo.  2,  c.  26. 

1.  Gunpowder  (rate  per  ton  per  mile  completed),  6d. 

2.  Timber  deala,  alate,  and  cement,  2d. 

3.  Grain  and  aeeda  of  all  kinds,  flour,  malt,  hops,  wool, 
bark,  hay,  building  atone,  salt,  aaitpetre,  soap  and 
tallow,  groceries,  glass  and  earthenware,  hides  and 
leather,  paper  and  rags  for  manufacturing  purposes, 
porter,  and  other  malt  and  spirituous  liquors,  oil  and 
oil  cake,  hop  poles,  lime,  metala  of  all  kinda,  and  all 
other  goods  not  apecified  above  or  below,  l^d. 

4.  Manurea,  raga,  aprata,  and  other  hah,  lime  ashea, 
dung  and  mould,  chalk,  and  chalk  rubbish,  bones,  and 
other  manurea,  bricks,  tilea,  gravel,  sand,  clay,  stones 
for  repairicg  of  roada,  |d. 

And  for  fractional  parts  of  a  mile  where  the  distance 
is  over  a  mile  a  rate  per  ton  in  proportion  to  the  above 
rates  calculated  on  every  I  of  a  mile  completed  every 
fraction  of  a  farthing  being  charged  as  a  full  farthing. 

5.  For  an  eighth  of  a  mile  or  under,  and  for  every 
additional  eighth  of  a  mile  completed,  where  the  distance 
ia  under  a  mile,  upon  all  goods,  wares,  merchandizes, 
commodities,  and  other  things  whatsoever^  one  farthing 
per  ton. 

Coalato  Farleigh  (per  ton),  6d.  ;  Testonand  Watering- 
bury,  6d. ;  Yaldiiig,  la.;  Banbridgea,  Is.  6d. ;  Norwoous 
Bridge,  Is.  6d. ;  Ford  Green  Bridge,  Is.  9d.  ;  Hartlake 
Bridge,  2a. ;  Ton  bridge,  2a. 

By  order  of  the  Committee  of  Proprietors , 

F.  Spencer, 

jJHanaging  Agent. 

Cohen,  Q.  C.  (with  him  F.  M.  White),  argued 
for  plaintiils. 

Brown,  Q.  C.  (with  him  A.  L.  Smith)  for  the 
defendant. 

The  arguments  on  both  sides  are  repeated  in 
the  judgments  of  the  court. 

Blackburn,  J.  —  This  case,  which  has  been 
argued  at  some  length,  turns  upon  the  construc- 
tion of  an  Act  of  Parliament,  and  there  are  two 
points  which  we  have  to  determine,  one  of  which 
my  brother  Lush  and  myself  are  agreed  upon. 
We  think  that  the  true  construction  of  the  23rd 
section,  imposing  the  rate  is  that,  whatever  be  the 
limits  within  which  it  is  to  be  imposed,  all  ships 
and  barges  carrying  goods  are  to  pay  a  rate  pro- 
portionate to  the  distance  they  go ;  and  that  it  is 
not  the  true  construction  of  the  Act  to  say  that 
the  toll  is  only  to  be  placed  upon  them  for 
every  entire  mile  they  go,  the  fraction  of  a  milo 
being  left  untouched.  The  object  of  the  Legisla- 
ture, when  we  look  at  the  words  of  the  Act, 
seems  to  have  been  to  impose  a  tax  upon  all 
barges  carrying  goods  on  the  river  between 
Maidstone  and  Forest  Row.  The  words  of  the 
section  are,  "  such  rates  and  duties  for  lock- 
age and  riverage  as  the  said  company  of 
proprietors  shall  think  fit,  not  exceeding 
the  sum  of  4(i.  per  mile  for  every  ton  weight 
of  goods,  wares,  merchandizes,  commodities,  or 
other  things  which  shall  be  carried  on  any 
part  of  the  said  river  between  Maidstone  and 
Brandbridge,  in  the  parish  of  Yalding,  either 
upwards  or  downwards,  and  not  exceeding  the 
sum  of  6d.  per  mile  for  every  ton  weight  of  goods, 
wares,  merchandizes,  commodities,  or  other  things 
whatsoever  which  shall  be  so  carried  on  any  part 
of  the  said  river  or  streams  between  Brandbridge 
and  Forest-row  aforesaid."  So  that  the  tax  put 
upon  barges  going  along  the  Medway  from  Maid* 
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Btone  to  Brandbridge  is  4c2.  per  ton  per  mile,  and 
from  Brandbridge  to  Forest-row,  or  any  pani  of 
it,  is  6d.  per  mile  for  every  ton.    I  think  it  is  clear 
that  the  tax  is  to  be  at  that  rate.    It  was  never 
meant  that  they  were  to  leave  two  fractions  of  a 
mile,  one  above  Brandbridge  and  the  other  below, 
together  making  more  than  a  mile,  nntonched,  bat 
that  there  was  to  be  a  rate  at  which  barges  were 
to  be  taxed  according  to  the  distance  travelled — if 
above  Brandbridge,  6d,,  and  if  below  Brandbridge, 
4d.    I  think  that  is  the  sense  in  which  it  is  to  be 
looked  at.    Bat  then  the  objection  is  made  that 
when  the  Legislatare  said  for  every  ton  so  and  so 
shall  be  paid,  they  have  thonght  fit  to  add  **  and 
80  in  proportion  for  a  greater  or  less  qnantity."     I 
think  there  is  some  force  in  the  observation  that 
lias  been  made  that,  thoagh  the  Legislatare  coald 
use  language  to  make  it  perfectly  clear  that  there 
should   be  a  proportionate  quantity  charged  for, 
they  have  not  used  such  lauguage  as  to  make  it 
perfectly  clear  about  the  miles.    That  is  true ;  but, 
as  Mr.  Cohen  has  said,  it  required  language  to  be 
used  with  refereuce  to  the  quantity,  in  order  to 
make  it  clear  and  intelligible,  whilst  it  did  not 
require  such  words  with  reference  to  a  propor- 
tionate part  of  a  mile.    All  I  can  say  upon  that  is 
this :   It  seems  to  me  that  tolls  for  a  fraction  of  a 
mile  within  the  limits  are  to  be  taken  at  that  rate 
just  as  much  as  tolls  are  to  be  taken  for  a  propor- 
t  ionate  quantity.    However,  the  Med  way  Company 
can  only  recover  those  fractions  at  the  rate  at 
which  the  company  has  thought  fit  to  charge.    It 
appears  that,  until  Schedule  D  came  into  opera- 
tion, they  never  thonght  fit  to  charge  for  a  frac- 
tion,  and  they   cannot    therefore  recover  for  a 
fraction  before  the  time  that  came  into  operation. 
For  a  fraction  of  a  mile  within  the  limits  from 
that  time  afterwards  they  would  be  entitled  to 
recover,  and  for  the  entire  mileage  within  the  proper 
limits  they  are  entitled  to  recover,  subject  to  the 
six  years*  limitation,  as  to  which  there  is  no  dis- 
jmte.     J^ow,  with  reference  to  the  other  point 
which  arises  on  the  construction  of  the  Act,  unfor- 
tunately there  is  a  difference  of  opinion  between 
my  brother  Lush  and  myself.    If  our  decision  was 
fim.l,  or  likely  to  be  final,  we  should,  under  the 
circumstances,  have  been  obliged  to  adjourn  the 
case,  and  to  have  had  it  reargued,  which  would 
have  necessitated  a    good  deal  of  expense  and 
trouble  to  the  parties ;  but  as  the  case  can  now  be 
cheaply  and  quickly  taken  to  the  Court  of  Appeal, 
we  do  not  think  it  necessary  even  to  take  time  to 
consider  our  judgment,  because  each  of  as  has 
looked  at  the  matter  carefully,  and  there  is  no 
reason  to  think  that  our  opinions  would,   by  a 
more    mature    consideration,  be    changed.      We 
therefore  think  it  better  for  each  of  us  to  give  our 
reasons  now,  so  that  the  case  can,  if  necessary, 
be  more  quickly  taken  to  the  Court  of  Appeal 
than    if    the    case    were    determined    after    re- 
argument    by   a    court    differently    constituted. 
It  is   for   these   reasons  that   we   do   not  delay 
giving   our  judgment.    Now   this  question   en- 
tirely   turns    upon    the     construction    of     the 
23rd    section.      Of    course    in    interpreting    the 
2ird  section  we  should  look  at  the  whole  of  the 
Act,  and  all  the  circumstances  that  were  before  the 
Legislature  in  order  to  see  what  the  23rd  section 
means.     The  23rd  section  gives  the  company  of 
proprietors  a  right  to  levy  toKs  on  every  person 
or  persons  who  shall  carry  or  convey,  or  cause  to 
be  carried  and  conveyed,  any  goods  and  bo  on  upon 


the  said  river  and  streams  between  Maidstone  and 
Forest  Bow.    The  question  raised  before  as,  and 
it  is  one  of  some  difficulty,  is  where  the  terminas 
at  JVtaidstone  is  to  be  considered  to  begin.    Is  il 
to  begin,  as  the  defendant  avers,  (and  which  in  mj 
opinion  is  the  true  construction)  at  College  Lock, 
for  that  is  what  it  practically  comes  to,  and  go 
upwards,  or  is  it  to  be  interpreted  as  meaning 
(and  that  is  the  contention  on  the  other  side)  from 
Mrs.  Edmonds'  wharf  upwards  ?  I  will  now  render 
my  reasons  for  thinking  that  it  is  to  be  from 
College  Lock,  which  is  the  upper  part  of  the  town 
of  Maidstone.    It  is  found  in  the  case  that  the 
town  of  Maidstone  was  in  the  13th  Qeo.  2   the 
same  as  it  is  now  in  the  sense  of  oontinnous 
buildings ;  that  it  ended  where  College  Look  was 
placed,  and  still  ends  where  college  lock  is  placed. 
Now  we  have  to  consider  whether  that  is  the 
sense  in  which  the  words  *'  between  Maidstone  and 
Forest  Bow"  are  used.    For  that  purpose  it  ii 
necessary  to  see  how  the  Act  is  framed,  how  it  is 
worded,  and  how  it  came  to  be  worded  in  thai 
way.     There  had  been  an  Act  passed  in  the  rei^n 
of  Charles  II.,  incorporating  a  body  of  commis- 
sioners to  whom  powers  were  given  to  improve  the 
navigation  of  the  whole  of  the  river  Med  way,  and 
all  streams  flowing  into  the  river  Medway  in  the 
counties  of  Kent  and  Sussex,  and  so  flowing  down 
into  ttie  Thames.     Power  was  given  to  improve 
the  navigation,  and  then  it  was  enacted  that  when 
the  commissioners  had  improved  it,  provided  they 
began  it  within  one  year,  and  for  such  portion  as 
was  completed  within  seven  years  (and  they  were 
to  go  no  further  than  that),  they  were  to  reap 
a  reward    by    having   the    monopoly    of    being 
carriers,  subject  to  this  condition,  that  they  should 
not  be  able  to  hinder  persons  from  using  or  em- 
ploying boats  of  such  ourthen  as  had  been  used  or 
employed  before  the  passing  of  that  Act.     So  that 
evidently  what  was  then  intended  was  this :  you, 
the  commisnioners,  having  improved  the  river  Med- 
way and  made  it  navigable  for  big  vessels,  where  only 
little  vessels  could  go  before,  shall  have  a  monopoly 
with  reference  to  big  vessels,  but  little  vessels  are 
still  to  have  the  advantage  which  they  had  before. 
That  would  seem  to  have  been  an  ingeniously  con- 
trived plan  for  raising  contentions  and  disputes 
when  that  Act;  came  into  operaticn,  but  the  com- 
missioners did  nothing,  and  it  therefore  becomes 
an  immaterial  consideration,  except  so  far  as  this, 
that  the  river  remained  only  partially  navigable, 
though  it  was  intended  that  the  navigation  should 
be  improved.    Then   there  came  in  the  reign  of 
Geo.  2.  the  present  Act.     It  commences  with  a 
recital  of  the  former  Act,  and  then,  having  recited 
that  former  Act,  sect.  1,  says:  "The  proprietors 
and  commissioners  hereinafter  mentioned  consti- 
tuted and  appointed,  shall  have  full  nower  and 
authority  to  do  and  perform,  and  shall  and  may 
respectively  do  and  perform  all  act  and  act>8,  deed 
or  deeds,  in  such  manner,  and  by  the  same  power 
and    authority  as  the  proprietors   and   commis- 
sioners by  the  said  before  mentioned  Act,  nomi- 
nated, constituted,  and  appointed,  were  respec 
tively  entitled  to  do  and  perform  (save  in   saoh 
particulars  as  by  this  present  Act  is  or  are  here- 
mafber    altered,    explained,  or  amended.)"     Had 
that  section  stood    without  that  parenthesis,   it 
would  have  given  the  commissioners  power  to  do 
anything    to    the   river    Medway    down   to   the 
Thames,  but  the  exceptions  which  are  mentioned 
afterwards  clearly  show  they  are  not  to  do  ao* 
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Then  comes  the  second  section,  beginning  with 
this  recital:    "And  whereas  the  several  persons 
hereinafter  particularly  named  are    desirous   at 
their  own  proper  costs    and  charges  to   begin, 
carry  on,  and  comolete  the  navigation  of  such  part 
of  the  ancient  river  Medway  and  streams  falling 
thereinto,  as  run  down  from  Forest  Bow,  in  the 
county  of  Sussex,  to  the  town  of  Maidstone,  in 
the  county  of  Kent."    Unless  there  be  something 
therefore  in  the  context,  or  something  in  that 
which  follows,  that  puts  a  different  sense  upon  it, 
that   means  their   object  and  wish  to  be  incor- 
porated was  to  improve  the  navigation  down  to 
the  town  as  it  then  existed,  and  unless  there  is 
Homething  in  the  context  to  show  that  the  words 
go  further,  that  would  show  that  they  were  not 
desirous  of   doing  anything  within    the  town  of 
Maidstone  at  all,  but  that  that  which  they  were 
going  to  do  would  only  come  down  to  that  which, 
an  it  is  found  in  the  case,  was  the  terminus  of  the 
ancient  town  of   Maidstone — viz.,  College  Lock. 
It  then  recites  that  such  laudable  purposes  should 
be  carried  out,  and  that  to  that  end  certain  persons 
should  be  formed  into  a  company,  "for  the  pur- 
poses of  making,  completing,  and  maintaining!  the 
said  navigation  in  manner  as  the  proprietors  in 
and  by  the  said  in  part  above  recited  Act,"   that 
is,    the    Act   of    Car.    2,  "were  authorised  and 
empowered    to    do,    and    more    particularly  for 
making,  canning  on,  and  completing  such  naviga- 
tion   from    Forest-row  to    Maidstone    aforesaid, 
aooording   to    the    rules,  orders,    methods,    and 
directional  hereinafter  expressed  and  laid  down." 
Therefore  the  first   section  having  said  that  all 
powers  should  be  revived  and  given  to  the  com- 
missioners, except  so  far    as    specified,  the  2ud 
section,  after  reciting  that  the  commissioners  were 
desirous  of  improving    the  navigation  down   to 
Maidstone,  says — you,  the   commissioners,   shall 
have  certain  powers,  subject  t  >  certain  exceptions 
that  come  afterwards,  you  shall  have  all  the  powers 
that    the    Act   of     Car.    2    gave   you,  and  you 
bball  use  and  exercise  those  powers  for  improving 
the  navigation  down  to  Maidstone,  which  is  what 
you  are  desirous  of  doing.    That,  if  it  stood  un- 
limited, would  give  them  also  power  to  make  any 
improvements  where    they  liked,    down    to  the 
Tnames.    But  now  I  come  to  the  31st  section,  and 
though  it  is  not  next  in  order,  yet  I  think  it  is 
material  to  see  what  happens.    The  31st  section 
shows  what  the    exceptions    alluded    to  in   the 
parenthesis  at  the  end  of  sect.  1  are.     "  Nothing 
in  this  or  the  said  in  part  recited  Act  contained 
shall  extend,    or    be    construed    to    extend,    or 
authorise  or  empower  the  said  company  of  pro- 
prietors to  cleanse,  scour,  dig,  widen,  or  deepen 
the  said  river,  or  any  part  thereof,  below  the  lower 
part  of  Mistress  Edmonds'  wharf  in   Maidstone 
aforesaid."    I  patise  here  to  say,  that  that  says 
they  shall  not  dig  or  interfere  with  the  river  at  all, 
not  below   Maidstone,    but   below  Mistress  Ed- 
monds* Wharf  in  Maidstone;  the  previous  section 
having  said  as  I  understand  it.  You,  the  commis- 
sioners, are  desirous  of  improving  the  navigation 
down  to  Maidstone,  we  will  therefore  give  you, 
subject  to  the   exceptions    that    are    mentioned 
afterwards,  all  powers  to  do  that  down  to  Maidstone, 
aod  we  will  give  you  powers  extending  down  to  the 
Thames,  such  as  the  commissioners  formerly  had, 
rabiect  to  certain  exceptions.     Then  there  comes 
this  exception :  Yon,  the  commissioners,  shall  not 
''deanse,  acoor,  dig«  widen,  or  deepen  the  said 


river,    or   any    part    thereof,   below    the   lower 
part    of    Mistress    Edmonds'    wharf    in    Maid- 
stone aforesaid."    Then  it  goes  on  to  say,  "  this 
Act    shall  not    authorise  or  empower  the    said 
company  of  proprietors  to  erect,  build,  set  up, 
make,  or  hire  any  warehouses,  storehouses,  wharts, 
cranes,  on  other  erections,  to  lay,  load,  or  unload, 
any  iron,  ordnance,  timber,  or  other  goods  what- 
soever within  the  parish  of  Maidstone  aforesaid." 
That  extends  considerably  above  the  town ;  then 
there    can  be    no    doubt  that   their  powers  are 
limited,  though  tolls  in  every  construction  of  the 
Act  are  imposed  on  boats  travelling  on  the  part  of 
the  river  that  runs  in  the  parish  of  Maidstone. 
The  latter  part  of  that  section  says  that  they  shall 
not  on*  any  account  erecii,  build,  or  set  up  any  lock, 
weir,  dam,  or  pen  for  water  below  the  wall  belong- 
ing to  the  gardens  of  the  college  near  Maidstone 
Church,  which,  as  we  find  from  the  statement  in 
the  case  was  then  and  is  still  part  of  the  town  of 
Maidstone.    Now,  taking  it  in  that  way,  it  seems 
to  me  the  effect  of  the  legislation  is  this,  that  they 
having  stated  that  they  were,  as  a  commercial 
nudertuking,  desirous  of  maintaming  the  river  to 
the  place  where  College  Lock  is  placed,  had  power 
given  them  to  do  it,  and  to  make  locks,  and  to  do 
everything  above  that,  and  though  they  had  inci- 
dentally left  to  them  the  power  of  deepening  the 
river  down  as  far  as  Mistress  Edmonds'  wharf  in 
Maidstone,  yet  the  great  object  of  the  enactment 
was  10  enable  them  to  fulfil  their  undertaking  and 
to  make  the  river    navigable    above    Maidstone 
Lock.    Then  comes  the  23rd  section  upon  which 
the  question  turns.      Let  us  see  what  that  is? 
It  says  first,  that  in  consideration  of  the  charges 
and  expenses  to  which  the  commissioners  are  to 
be  put,  and  I  may  say  at  once  that  it  does  appear 
that  some  charges  were  incurred  by  the  commis- 
sioners above  Mistress  Edmonds'  wharf  and  below 
College  Lock,  power  is  given  to  take  tolls,  but  it 
seems  to  have  been  thought  necessary  to  give  them 
power  to  act  as  carriers  "  as  well  upon  such  part 
of  the  said  river  and  streams  as  shall  be  by  them 
made  navigable  as  on  any  other  part  and  pans 
thereof  which  are  now  navigable  and  passable." 
That,  I  think,  means  clearly  enough  that  they  are 
to  act  as  carriers  on  the  whole  of  the  Kiver  Med- 
way down  to  the  River  Thames,  not  only  the  parts 
that  they  are  going  to  make  navigable  but  all  parts 
that  were  then  navigable.      Then  the  language 
is    changed,    "  and    also    to    ask,    demand,    and 
receive,   recover,  and  take   of  and  from  all   and 
every    person     or     persons    who     shall    carry 
or    convey,  or  cause    to    be    carried   and    con- 
veyed" any    goods  and  so   on    upon    the    said 
river  and  streams  between  Maidstone  and  Foresc- 
row  as  aforesaid.    Now  what  does  that  mean  ? 
Prima  Jacle  the  meaning  of  the  words  between 
Maidstone  and  Forest^row  would  be  from  the  top 
of  Maidstone,  fiom    the  College  Lock  to  Forest- 
row  ;  but  what  is  iihere  to  oblige  us  to  say  than 
from  Maidstone  means  from  Mistress  Edmonds* 
wharf  as  it  is  called  in  the  recital  of  the  Act  which 
ia  lower  down  the  river  and  would  include  part  of 
Maidstone     It  is  so  contended  on  this  ground,  as 
I  understand  this  argument,  and  this  is  the  most 
plausible  ground  upon  which  it  can  be  put,  that  ic 
was  only  reasonable  and  proper  that  tolls  shonlil 
be  taken  in  all  parts  on  which  the  proprietors  ex- 
pended money.     It  is  true  there  is  nothing  objec- 
tionable in  that,  but  the  scheme  of  the  Act  is  not 
that  at  all.     Tolls    are   to    be  taken    all   over 
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the    river    though    there    may   be    reaches    and 
placed  where  the  navigation  has  not  been  touched 
jit  all.     It  is  a  very  common  thing  in   English 
rivers  to  find  shoals  vrhich  make  navigation  very 
bad,  except  for  very  small  vessels,  although  there 
mav  be  a  space  for  miles  vrhere  the  river  is  deep 
and  can  be  navigated  very  well.     The  enactment 
is  not  that  the  proprietors  shall  take  tolls  for  only 
those  parts  that  tliey  improve,  but  that  they  shall 
take  tolls  from  all  those  who  use  the  river  between 
Maidstone  and  Forest-row,  whether  they  improve 
it  or  not.     It  would  also  seem  intelligible  to  say 
that  though   you,  the   proprietors,  expend  some 
money  in  improving  the  navigation  between  the 
beginning   of  Maidstone  and  Mistress  Edmonds' 
AVharf,  yet  you  shall  not  be  entitled  to  charge  tolls 
on  that  portion  of  the  river,  and  for  this  reason: 
we  will  not  let  the  trade  of  Maidstone  be  worried  by 
having  to  pay  the  tolls  of  that  part  of  the  river 
where  you  do  not  do  much  good,  but  you  shall 
have  power  to   improve   the   navigation   if    you 
please,  and  yoar  reward  for  that,  so  far  as  tolls 
gOf  is  to  be,   that    all  who  use    the    navigation 
between    Maidstone    and    Forest-row    shall    pay 
tolls     whether     it    be    for     a    portion     of     the 
river   on   which  you  have  spent   money  or  not. 
I  can  find  words  that  seem   to  indicate  an   in- 
tention  to  say,  if  you   do  not  spend  money  on 
parts  of  the  river  between  Maidstone  and  Forest 
Row  you  shall  not  levy  tolls  on  the  parly  who 
uses  that  part  of  the  river  between  Maidstone  and 
Forest  Kow,  but  I  do  not  see  anything  to  enable  me 
to  say  that  the  words  "to  Maidstone  "  are  to  be 
changed,  and  that  by  these  words  it  was  meant 
*•  to  Mistress   Edmonds*    wharf    in    Maidstone." 
There  are  seveml  sections  in  the  Act  where  the 
terminus   is   given.      The   section  which    recites 
what  it  is  that  the  undertakers  undertake  to  do 
says  that  they  are  desirous  at  their, own  proper 
costs  and  charges  to  begin,  carry  on,  and  com- 
plete the  navigation  of  such  part  of  the  ancient 
river  Medway  and  streams  falling   thereunto  as 
run    down  from    Forest   Row  in  the   county   of 
•Sussex  to  the  town  of  Maidstone.     The   words 
used  there  are  such  as  to  show  that  it  was  clearly 
the    town    of   Maidstone  and   not  Mistress  Ed- 
monds' wharf.     Now  in  another  part  the  words 
used  are  "  between  Maidstone  "  and  "  from  Maid- 
stone."    I  do  not  know  that  one  phrase  throws 
more  light  upon  it  than  the  other,  except  that, 
prima jiicip,  the  meaning  of  the  words  is  "to  the 
town  of  Maidstone,"  and  I  can  see  nothing  to 
change  that.     I   think  there  is   nothing  in   the 
other  sections   of  the  Act   material  to  consider. 
Something  was  said  as  to  the  29th  section.    I  own 
I  do   not  think  that  the  construction  of  that  sec- 
tion is  necessary  for  the  decision  of  this  case.     I 
do  not  think  that  it  at  all  bears  on  this  question. 
That  section  stipulates  that  the  bargeman  shall,  if 
required,  inlorm  the  collector  of  tolls  where  he  is 
gomg  to  take  the  goods  on  board  his  barge ;  and 
whether  he  can  aj*k  the  bargeman  when  he  has 
got  into  their  part  of  the  navigation  or  can  ask 
him  below,  does  not  bear  upon  this  question.     As 
I  said  before,  for  the  reasons  which  I  have  endea- 
voured to  express,    ic  seems    to    me    the  plain- 
tiffs are  wrong  in  saying  that  they  can  charge  a 
toll  for  any  portion  of  the  distance  that  lies  below 
College  Lock.     I  think  thev  are  right  in  saying 
that  they  are  entitled  to  cLarge  for  a  fractional 
part  of  a  mile  according;  to  their  scale  above  Col- 
lege Lock ;  and  I  think  they  are  right  also  in  say- 


ing that  it  is  not  a  three  months'  limitation,  but 
that  they  can  go  back  six  years  to  recover  what- 
ever may  be  due  to  them.  I  suppose  it  is  not  a 
sum  of  any  great  consequence.  They  cannot  re- 
cover the  fraction  before  that  time,  because  they 
failed  to  put  up  a  schedule  in  which  they  stated 
the  fractions.  I  need  further  hardly  say  that  I 
disregard  altogether,  and  that  I  do  not  care  what 
the  Legislature  or  those  framing  private  Acts 
afterwards  stuck  into  them.  I  look  back  and 
construe  this  Act  as  if  I  had  been  sitting  to 
decide  this  case  in  the  year  1780,  although  I 
should  then  have  had  the  advantage  of  getting 
more  accurate  information  as  to  the  degree  to 
which  the  river  was  navigable  before  the  13 
Geo.  2.  The  second  Act  does  not  take  away  any 
right  that'  did  exist,  nor  give  the  commissioners 
any  right  that  did  not  exist.  My  brother  Lush 
takes  an  opposite  view  to  that  which  I  have  en- 
deavoured to  explain.  I  am,  therefore,  far  from 
expressing  my  opinion  without  doubt.  This  is 
the  result  I  have  come  to ;  and  if  the  parties  wish 
to  vhave  the  matter  settled,  it  can  be  done  as 
quickly  and  as  cheaply  by  taking  the  case  to  the 
Court  of  Appeal  as  if  it  were  reargued  here. 

Lcsii,  J. — I  also  think  that  we  are  not  at  liberty 
to   look  at  subsequent  private  Acts  in  order  to 
enable  us  to  put  a  meaning  on  the  Act  in  question. 
If  there  had  been   anything  in    the  subsequent 
private  Acts  to  say  that  these  particular  Medway 
navigation  proprietors  should  not  be  entitled  to 
take  tolls  over  the  spot  in  question,  or  if  there 
were  any  declaration  that  sucli  was  not  intended, 
or  anything  of  that  kind,  that  would,  of  coarse, 
have  controlled  the  meaning  of  this  section.     But 
nothing  of  that  kind  is  to  be  found,  and,  therefore, 
we  are  not  at  liberty  to  argue  one  way  or  the 
other  upon  the  construction  of  the  Act  from  any 
recitals  or  ambiguous  phrases   in  a   subsequent 
Act.     Now,  as  regards  one  point  that  has  been 
argued,  viz.,   that  the  company  are  entitled  to 
charge  for  a  fractional  portion  of  a  mile,  I  agree 
with  my  learned  brother,     i  do  not  think  th^t  is 
a  question  which  admits  of  any  reasonable  doubt. 
I  quite  adhere  to  the  principle  of  construction 
established  in  the  case  of  Itarrttt  v.  Stockton  and 
Darlington  Railway  Company  (2  M.  &  G.  134) ;  but 
it  does  not  appear  to  me,  on  reading  the  clause  in 
question,  that  there  is  any  ambiguity  at  all.     It 
seems  to  me  to  be  plain  what  the  intention  of  the 
Legislature  was,  and  that  being  so,  we  are  bonnd 
to  give  effect  to  it.     It  appears  to  me  that  the  Act 
by  sect.  2.5,  does  in  terms  provide  for  the  fractional 
distance  as  well  as  for  the  fractional  quaptity,  that 
it  is  to  be  at  the  rate  (for  that  is  what  the  words 
mean)  of  4tZ.  or  6d.  per  mile  per  ton  whether  you 
go  a  shorter  distance  than  a  mile  or  not,  or  what- 
ever part  of  the  river  you  traverse  you  shall  pay 
at  that  rate,  and  whatever  quantity  of  goods  you 
carry  you  shall  pay  at  that  rate.    Now  I  wish  I 
could  concur  in  the  opinion  of  my  learned  brother 
upon  the  other  point,  because  I  think  it  is  not  satis- 
factory that  we  should  be  unable  to  come  to  the 
same  conclusion    upon  this  Act  of   Parliament. 
However  I  have  formed  an  opinion  upon  it,  and  it 
is  that  opinion  that  I  am  now  bound  to  express.   I 
quite  agree  with    my  learned  brother  that  it  is 
more  expedient,  considering  the  present  facilitiaa 
for  going  to  the  Court  of  Appeal,  and  that  it 
would  be  Ices  expensive  to  the  parties  and  oocaaioD 
less  delay,  if  we  at  once  pronounce  oar  different 
opinions,  and  so  leave  one  party  or  the  other  to  go 
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/Oart  of  A}:)pea1  at  once  rather  then  incar  the 
186  and  delay  which  would  be  occasioned  by 
learinf^  of  the  case.    I  will  now  shortly  ex- 

my  reasons  for  (thinking  that  the  Med  way 
>any  are  entitled  to  compute  the  distance  from 
"ess  Edmonds'  wharf.  The  Act  of  Geo.  2, 
I  has  been  so  often  referred  to,  evidently 
»  it  as  a  very  desirable  thing  to  open  the 
Btion  of  the  river  Med  way,  and  after  reciting 
ct  of  Parliament  which  had  pasued  in  the 
>f  Car.  2,  and  become  abortive,  there  being 
ng  done  under  it,  and  after  reciting  the 
lioncy  of  having  the  navigation  improved, 
rs,  "  Whereas   the  several  persons   he.rein- 

particularly  named,  are  desirous,  at  their 
>roper  costs  and  charges,  to  begin,  carry  on, 
;ompleto  the  navigation  of  such  part  of  the 
it  river  Medway,  and  streams  falling  thereinto, 
n  down  from  Forest  Row,  in  the  county  of 
X,  to  the  town  of  Maidstone,  in  the  county  of 
To  the  end,  therefore,  that  so  good  an 
taking  may  be  carried  on  to  advantage  and 
n  full  force  and  execution,  be  it  further 
m1;"  then  it  authorises  that  a  number  of 
IS,  their  successors,  or  assigns.  "  shall  bo 
I  into  a  company  for  the  better  carrying  on, 
ig,  completing,  and  maintaining  the  said 
fition  in  manner  as  the  proprietors,  in  and  by 
iid  in  part  above  recited  Act  were  autho- 
and  empowered  to  do,  and  more  particularly 
taking,  carrying  on,  and  completing  such 
ition  from  Forest  Row  to  Maidstone  afore- 
locording  to  the  rules,  orders,  methods,  and 
ions  hereinafter  expressed  and  laid  down." 
it  says  they  shall  be  incorporated.  They  are 
authorised  to  "  cleanse,  scour,  dig,  widen,  and 
a  the  said  river  and  streams,  and  to  cut,  dig, 
lake  new  new  channels,  trenches,  and  water- 
is"  and  so  on ;  and  to  erect  locks,  wears,  and 

and  to  do  whatever  is  necessary  "  to  make 
ime  navigable,  passable,  and  portable   for 

barges,  lighters  and  other  vessels."  Now 
rmini  are,  therefore,  from  Forest  Row,  in  the 
f  of  Sussex,  to  the  town  of  Maidstone,  in  the 
f  of  Kent.  Primd  facie  those  words  would 
le  the  town  of  Maidstone  itself.  Then,  in 
to  see  what  part  of  the  town  of  Maidstone 
eant,  wo  must  look  either  to  the  context  of 
ct  or  the  locality,  because  a  reference  to 

would,  I  apprehend,  enable  us  to  put  a  con- 
ion  on  those  words,  and  see  what  part  of  the 
)f  Maidstone  was  meant.  The  object  was  to 
the  navigation  to  the  traders  of  Maidstone, 
pt  other  things,  and  surely  it  would  not  be 
h  to  accomplish  that  end  if  the  navigation 
lade  complete  up  to  the  extremity  of  the 

unless  that  happened  to  be  where  the 
es  were.  If  it  turned  out,  as  it  is  found  in 
38,  that  there  was  below  the  lock  in  question 
3tween  College  Lock  and  the  bridge  and 
88  Edmonds*  Wharf  (and  the  term  Mistress 
ids'  Wharf  denotes  that  that  is  the  business 
f  Maidstone),  a  shoal  that  required  constant 
on  in  order  to  keep  clear  and  not  impede 
.vigation,  I  should  have  said,  looking  at  the 
ft  and  having  that  explanation  before  me,  the 
]g  was  this,  that  they  were  authorised  to  do 
^  as  would  be  necessary  in  order  to  open 
vigation  to  the  business  part  of  the  town 
i  toe  business  part  of  the  town  would  have 
vantage  of  the  now  navigation.  But  that  is 
yyond  all  doubt  to  my  mind  by  the  3l8t 


section,  because  it  must  be  read  as  a  proviso  to  the 
2nd.    The  2 ad    section,  as    my  learned   brother 
observed,  in  the  early  part  of  it,  apparently  gives 
power  to  do  all  that  the  former  persons  had  power 
to  do    under  the   Act  of   Car.    2.    Then    there 
comes  in  a  proviso  to  that,  which  is  in  these  terms  : 
*'  That  nothing  in  this  or  the  said  in  part  recited 
Act  contained  shall  extend    or  be  construed  to 
extend  to  authorise  or  empower  the  said  company 
of   proprietors  to   cleanse,   scour,  dig,  widen,  or 
deepen  "  (those  are  the  very  words  used  in  the 
2nd  seection)  "the  said  river,  or  any  part  thereolf. 
below  the  lower  part  of  Mistress  Edmonds*  wharf, 
in  Maidstone,  aforesaid."     Putting  that  as  a  pro- 
viso to  the  2nd  section,  if  nothing  else  could  be 
referred  ^o.  I  should  say  that,  by  implication,  not 
only  b>nthorijed  them  to  go   as   far   as  Mistress 
I  Edmonds'   wharf,  but  it   shows  that  what  they 
meant  by  the  words  "  town  of  Maidstone  "  was 
that  part  of  the  town  of  Maidstone  whore   the 
wharves  are,  and  which  would  make  the  naviga- 
tion a   real  improvement  to  the  town.     I  there- 
fore lead  it  thus,  that  it  authorises  them  to  make 
the  river  navigable  from  Forest  Row  to  Mistress 
Edmonds'  wharf,  in  Maidstone.     Now  there  is  a 
further  part  of  the  2nd  section  which  has  been  re- 
ferred to.     It  goes  on  to  say,  "  And  the  said  river 
and  streams,  so  to  be  made  navigable,  and  all  lands, 
tenements,  and  hereditaments  to  be  by  them  made 
use  of  for  the  benefit  of  the  said  navigation  by 
virtue  of  the  former  and  this  present  Act  shall  be 
and  are  hereby  vested  in  the   said  company  of 
proprietors."     By  a  decision  of  this  court  which 
took  place  some  years  ago,  which  I  remember  I 
argued  for  Lord  Romney,  this  court  held  that  that 
vested  absolutely  the  river  in  the  proprietors,  so 
that  the  county  could  not  abstract  the  water  from 
the  river  without  the  consent  of  the  proprietors. 
Now  if  the  proprietors  did  undertake  ami  did  act 
upon  that  31st  section,  and  scoured,  cleansed,  dug, 
widened,   or    deepened    the   river,    or    any  part 
thereof,  below  the  College  Lock,  then  I  think  that 
from  that  time   that    part  of  the   river  became 
vested  in  them.    Now  I  find  by  the  statement  of 
the  case  that  there  is  evidence  that  they  have  from 
time  to  time  made  payments  to  persons  employed 
by  them  for  scouring  a  shoal  which  is  between 
Mistress  Edmonds'  wharf  and  the  bridge.     So  it 
appears  that  there  was,  as  I  have  said,  a  shoal 
which  impeded  the  navigation,  which  would  have 
rendered  the  improvement  of  the  other  part  of  the 
river  useless  for   the  town  of  Maidstone,  unless 
that  was  removed;  they  did  take  upon  themselves 
to  clear  that  away,  and  in  doing  so  opened  the 
navigation  down   to    Mistress   Edmonds'  wharf, 
because  they  took  away  every  impediment  between 
the  lock  and  the  wharf.     It  appears  to  me  there- 
fore that  they  thereby  acquired  that  legal  pro- 
perty   in    the   river    which    is    gi^en   them    by 
the  2nd    section,    that  being  a    portion  of   the 
river  which  they  were  authorised  to  deal  with. 
Now  comes  the  question  are  they  or  are  they  not 
entitled  to  take  toll  upon  that  part  of  the  river  ? 
I  must  say  it  does  appear  to  me  to  be  clear  upon 
the  reading  of  that  toll  clause  23.    The  words  are 
these :  They  shall  bo  entitled  **  to  ask,  demand, 
and  receive,  recover,  and  take  of  and  from,  all  and 
every  person,   or    persons,    who    shall    carry  or 
con'-ey,  or  cause  to  be  carried  or  conveyed,  any 
goods,  wares,  merchandizes,  commodities,  or  other 
things  whatsoever  upon  the  said  river  and  streams 
between  Maidstone  and   Forest  Row  aforesaid." 
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Kow  that  must  mean  between  that  part  of  Maid- 
stone in  which  the  naTigation  has  been  opened 
and  Forest  Bow  aforesaid,  "  such  rates  and  duties 
for  lockage  and  riverage  as  the  said  company  of 
proprietors,  their  snccessors,  or  assigns,  shall 
think  fit,  not  exceeding*'  so  much  per  mile.  That 
T  think  would  give  them  a  toll  up  tb  Mistress 
Edmonds*  whart,  and  I  cannot  conceive  that  it 
was  ever  intended  that  they  should  go  to  the  ex- 
pense of  keeping  the  navigation  open  down  to 
that  wharf,  and  take  no  toll  whatever  for  that 
]X)rtion  of  the  stream.  I  do  not  see  any  reason 
for  it.  The  language  of  the  23rd  section  makes 
persons  who  navigate  any  part  of  the  river  liable 
to  toll.  I  do  not  see  any  reason  whatever  for  import- 
ing an  exception  that  they  should  not  pay  wnh in 
the  limits  of  the  town.  It  has  been  urged  that  there 
is  a  hardship  on  the  townspeople  to  have  to  pay  for 
navigation  that  was  free  to  them  before,  but  the 
answer  to  that  is  this,  the  Act  considered  it  a 
public  advantage  to  deepen  the  river  to  make  it 
navigable  for  larger  vessels  up  to  the  business 
rart  of  the  town,  and  the  price  that  they  have  to 
pay  for  that  advantage  is  the  toll.  My  view  is 
further  fortified  by  reference  again  to  the  iUst 
i^ection.  The  31st  section  imposes  restrictions 
upon  the  proprietors.  It  says  they  shall  not  in- 
terfere with  the  trade  of  the  town  of  Maidstone 
because,  although  they  are  empowered  to  go  and 
deepen  the  river  down  to  Mistress  Edmonds' 
wharf,  they  are  not  allowed  to  *'  build,  set  up, 
make,  or  hire  any  warehouses,  storehouses,  wharfs, 
cranes,  or  other  erections,  to  lay,  load,  or  unload 
any  iron  or  ordinance  timber  or  other  goods  what- 
soever within  the  parish  of  Maidstone  aforesaid, 
or  to  authorise  or  empower  the  said  company  of 
proprietors  to  erect,  build,  of  set  up  any  lock, 
weir,  dam,  or  pens  for  water  below  tne  wall  be- 
longing to  the  gardens  of  the  college  near  Maid- 
stone church."  So  that  they  are  prohibited  from 
interfering  with  the  established  trade  and  busi- 
ness of  the  town,  and  I  should  have  thought  that 
if  the  intention  had  been  that  they  should  not 
take  a  toll  or  have  any  compensation  whatever 
for  the  expenses  they  were  to  undergo  in 
keeping  clear  the  river  between  the  lock  and 
the  bridge,  it  would  have  been  found  in 
this  very  clause.  Nothing  of  the  kind  is 
insert^  here.  On  the  contrary,  in  my  view, 
the  scheme  of  the  Act  is  that  the  public  who  are 
to  receive  great  benefit  from  the  improvement  of 
this  navigation  are  to  pay  toll  for  ever^  part  of  the 
river  improved  by  or  unaer  the  directions  of  these 
pi*oprietor8.  Upon  these  grounds  it  is  that  I  am 
unfortunately  led  to  differ  from  the  opinion  ex- 
pressed by  my  learned  brother,  and  to  think  that 
the  distance  ought  to  be  computed  from  Mistress 
Edmonds'  Wharf,  and  not  from  College  Lock. 

Judgment  for  plaintiffs  on  the  first  ihii-d, 
and  fourth  questions. 

The  Court,  being  equally  divided,  gave  no  judg- 
ment upon  the  second  question. 

Solicitors  for  plaintiffs.  Prior ^  Bigg,  Church,  and 
Adams,  tor  Oorham  tkud  H^amer,  Tollbridge. 

Solicitor  for  defendant.  Smith,  Stenning,  and 
Croft,  for  0,  and  J^.  8.  Stenning,  Maidstone. 
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Beported  by  E.  T.  E.  Bsslkt,  Esq.,  Barrristar^t-lAW. 

Monday,  Jan.  3, 1876. 

(Marquis  of  Salisbury,  Chairman.) 

Baker  v.  Overseers  of  the  Parish  of  Betford. 

Bating  Act  1874 — Woodlands  and  sporting  rights 
— "  Lei  and  occupied  in  natural  aiid  unimproved 
state" 
The  appellant  was  rated  in  respect  of  woods  and 
shooting  in  his  occupation.  Appeal  against  the 
rate  oih  the  ground  of  its  being  excessive. 
According  to  the  Rating  Act  \%*?i,  the  woods  ought 
to  have  been  rated  as  if  the  land  was  let  and 
occupied  inits  naturaland  un improved  state,**  Hiai 
is,  as  mere  waste,  irrespective  of  the  value  of  tJ^e 
right  of  sporting  thereon. 
Held,  tliat    the    objections    were  valid,  and  rats 

accordingly  decrtased. 
An  appeal  by  William  Robert  Baker,  of  Bay  ford- 
bury,  against  a  poor  rate  made  by  the  overseers 
of  the  parish  of  Bayford,  on  the  9th  Oct.  1875. 

W.  A.  Clark  (with  him  Croome)  for  the  appel- 
lant.— The  principal  objection  to  the  rate  is  that 
the  appellant  has  been  overrated  in  respect  to 
woodlands,  which  were  called  the  Bayford  and 
Black  Tan  Woods,  of  which  the  estimated  extent 
IS  306  acres,  the  gross  estimated  rental  229Z.  lOs,, 
and  the  rateable  value  2'20L ;  and  also  in  respeck 
to  the  shooting  riglits  thereon;  the  woods  are 
rated  at  Ion.  per  acre,  and  it  is  assumed  that 
the  sporting  rights  are  asse^^sed  at  2s,  6d,  and  the 
woods  themselves  at  12«.  6d.  per  acre.  It  is  con- 
tended that  instead  of  lbs.  per  acre,  it  should  be 
4s.  or  bs.  at  the  utmost. 

The  rate  in  question  has  been  made  under  the 
Rating  Act  1874,  the  object  of  which  was  to  make 
certain  property  rateable  which  was  not  before  so, 
and  not  in  any  way  to  increase  the  rates  upon  that 
property  wtiich  was  before  rateable.  The  law  of 
rating  prior  to  the  Act  of  1874,  depended  upon 
the  statute  of  43rd  Elizabeth,  c.  2,  which  generally 
applied  to  lands,  houses,  tithes,  coal  mines,  saleable 
underwood,  &c.,  and  according  to  the  maxim  of 
law,  "  Expressio  uniiis  est  exclusio  alteHus,*'  no 
other  mines  were  rateable  than  coal  mines,  and  no 
other  wood  than  saleable  underwood.  Though  the 
right  to  game  was  in  no  case  separately  rated,  it 
still  existed  under  certain  circumstances,  assess- 
able, that  is  to  say,  where  such  rights  were 
enjoyed  in  connection  with  the  occupation  of  the 
land  over  which  the  right  of  sporting  was,  so  that 
the  land  was  enhanced  in  value,  it  was  held  that 
such  enhanced  value  was  to  be  taken  into  acooant 
in  the  assessment.  For  example,  in  the  case  of 
lleg.  V.  Williams  (23  L.  T.  Rep.  76 ;  5  Jur.  N.  S. 
821)  the  tenant,  having  both  the  land  and  game, 
was  held  rateable  in  respect  of  both;  but  in  the 
case  of  Iteq.  v.  ThurUtone  (32  L.  T.  Rep.  27b, 
1  £.  &  E.  502)  it  was  decided  that  where  the  tenant 
had  not  the  right  of  taking  the  game  he  was  not 
liable  to  be  rated  for  it.  In  the  case  of  Beg, 
V.  The  BattU  Union  (15  L.  T.  Rep.  N.  S.  180 ;  L. 
Rep.  2  Q.  B.  8)  the  court  held  that  the  owner 
of  land  which  he  occupied  and  the  shoot- 
ing of  which  he  leased  and  reoeived  rant 
for,  would  be  rateable  in  respect  of  the  in- 
creased value  of  the  oooupation  arising  from  the 
shooting,  and  that  he  did  not  void  his  liability 
when  he  made  the  light  a  concrete  thing   bj 


MAGISTRATES'  CASES. 


81 


QuAB.  Sess.] 


Baker  v.  Overseebs  of  tue  Parish  of  Betforo. 


[Quae.  Sess. 


leasing  it  at  a  particular  rent.  In  a  subseqaent 
case  it  was  held  that  when  the  right  of  shooting 
was  severed  from  the  occupation  of  the  land,  it 
^as  an  incorporeal  hereditament  not  rateable  at 
all.  It  is  clear,  therefore,  that  under  the  old  law 
the  right  of  shooting,  if  enjoyed  in  conjunction 
with  the  occupation  of  land,  formed  an  element  in 
estimating  the  rateable  value  of  land  ;  but  that 
where  held  independently  of  the  occupation  of  the 
land  it  was  not  so.  The  Rating  Act  1874  (37  k  38 
Vict.  c.  54),  however,  altered  the  law  in  this 
respect.  The  3rd  section  of  the  Act  extended  the 
rateability  to  land  used  as  a  wood  or  plantation,  or 
for  the  growth  of  any  saleable  underwood,  and 
•  not  subject  to  any  right  of  common,  and  to  rights 
of  fowling,  of  shooting,  of  taking  or  killing  game 
or  rabbits,  and  of  fishing  when  severed  from  the 
occupation  of  the  land.  There  is  no  alteration  in 
the  law  as  regards  saleable  underwood  except  in 
the  matter  of  form,  and  no  alteration  in  the  law  as 
regards  sporting  rights  when  not  severed  from  the 
land.  Having  brought  two  things  within  the 
ambit  of  rating,  having  made  plantations  and 
woods  I'ateable,  and  the  rights  of  sporting  when 
severed  from  the  occupation  of  the  land,  the  Act,  in 
subsequent  sections,  went  on  to  prescribe  in  precise 
terms  the  mode  in  which  these  particular  pro- 
perties should  be  rated.  By  sect.  4  it  is  directed 
that  where  land  is  used  only  as  a  plantation  or 
wood,  and  not  for  the  growth  of  saleable  under- 
wood, the  gross  and  rateable  value  shall  be  esti- 
mated as  if  the  land,  instead  of  being  a  plantation 
or  a  wood,  were  let  and  occupied  in  its  natural  and 
unimproved  state,  that  the  value  of  the  land  used 
for  the  growth  of  saleable  underwood  shall  be 
estimated  as  if  the  land  were  let  for  that  purpose, 
and  that  where  the  land  is  used  both  for  a  planta- 
tion or  a  wood,  and  for  the  growth  of  saleable 
underwood,  the  value  thereof  shall  be  estimated 
either  as  if  the  land  were  used  only  as  a  plantation 
or  wood,  or  as  if  the  land  were  used  only  for  the 
irrowth  of  the  saleable  underwood  growing  thereon. 
With  respect  to  the  woodlands  in  question,  the 
assessment  committee  accordingly  might  have 
assessed  them  either  as  if  they  were  used  only  as  a 
plantation  or  a  wood,  or  used  only  for  the  growth 
of  saleable  underwood.  They  have,  however, 
elected  to  assess  the  property  as  woods,  and  not  as 
saleable  underwood.  It  ought,  therefore,  to  be 
assessed  as  if  it  were  waste  land  and  as  if 
it  were  divested  of  all  timber  and  wood  of 
any  kind,  and  without  taking  into  considera- 
tion any  improvement  which  had  been  made, 
or  of  which  the  land  might  be  capable.  The  word 
"  occupied  "  signifies  that  the  capabilities  of  the 
land  are  not  to  be  taken  into  account,  and  that  it 
is  to  be  assessed  as  if  it  was  to  remain  mere  waste ; 
that  the  land  must  be  considered  as  simply  and 
absolutely  waste  land,  and  as  in  the  same  stute  as 
It  existed  at  the  date  of  the  creation,  is  borne 
out  by  the  circular  which  has  been  issued  by 
the  local  government  board  for  the  guidance  of 
the  assessment  committees(a).    The  value  of  land 

(a)  It  will  be  observed  that  the  words  nued  are  as  if 
the  land,  instead  of  being  a  pUntation  or  wood,  were 
let  and  ocenpied  in  its  natarel  and  unimproved  state, 
and  tlie  word  occupied  was  introdaoed  in  order  to  show 
dearly  that  the  oapabilitiee  of  the  land  for  improvement 
were  to  be  ezoladed  from  oonsideratinn  in  estimating  the 
rent  at  which  it  might  reasonably  be  expected  to  let  from 
TMT  to  year,  and  taat  the  land  was  to  be  valned  as  if  it 
wooJd  ocMtinae  to  be  oooopied  in  its  natural  state  with- 

Uk».  Cai.— VfT.  X. 


in  its  natural  state,  without  the  power  of  improving 
it  or  converting  it  to  any  profitable  use,  must  be 
very  small,  particularly  as  the  natural  and  unim- 
proved state  cannot  include  underwood. 

The  woods  cannot  be  assessed  as  saleable  under- 
wood, as  it  has  been  decided  under  a  former  Act 
that  shrubs  and  other  things  which  happen  to 
grow  upon  the  land  cannot  be  called  saleable 
underwood.  It  must  be  underwood  planted  for 
the  purpose  of  being  saleable.  Assuming  that 
sporting  rights  were  assessable,  they  must  be 
rated  as  sporting  rights  over  waste,  uncultivated 
land,  with  no  timber,  no  underwood,  no  cover  of 
any  sort  whatever.  It  will  simply  be  the  right 
to  shoot  such  wild  birds  and  animals  as  are  likely 
to  be  found  on  land  of  this  description. 

Besley  (with  him  Forrest  Fulton),  for  respon- 
dents.—It  is  admitted  that  the  respondents,  in 
making  this  rate,  have  adopted  the  words  of  the 
1st  sub-section  of  the  4th  section,  and  have  assessed 
the  land  as  if,  instead  of  being  a  plantation  or 
wood,  it  was  let  and  occupied  in  its  natural  and 
unimproved  state ;  but  it  is  contended  that  these 
words  do  not  exclude  the  right  which  existed 
before  the  Rating  Act  1874,  of  taking  into  account 
the  enhanced  value  of  real  property  arising  from 
sporting  rights,  though  those  rights  could  not  be 
separately  assessed.  Woods  and  plantations 
having  been  brought  within  the  rating  arew, 
there  attaches  to  them,  as  to  other  realtv 
the  enhanced  value  arising  from  sporting  rights. 
The  words  natural  and  unimproved  means, 
according  to  Mr.  Fry,  who  was  an  authority  upon 
the  subject,  simply  that  the  land  was  to  be  valued 
as  if  the  wood  was  not  there.  If,  as  argued  for 
the  appellant,  it  is  to  be  considered  as  a  desert 
waste,  dry,  arid,  and  incapable  of  cultivation,  it 
would  be  useless  as  property,  and  not  worthy  of 
being  rated.  To  ascertain  the  true  meaning  of 
this  phrase,  the  Act  for  the  valuation  of  land  and 
heritages  in  Scotland  (17  &  18  Vict.  c.  91),  in  ^hich 
a  somewhat  similar  enactment  is  to  be  found,  should 
be  referred  to.  Sect.  6  of  that  Act  provi'les  that, 
when  land  consists  of  wood  copse  or  underwooi, 
the  yearly  value  of  the  same  shall  bo  taken  to  be 
the  rent  at  which  such  lands  might  in  I  heir 
natural  state  be  reasonably  expected  to  let  from 
year  to  year  as  pasture  or  grazing  lands.  This, 
therefore,  is  a  definition  of  the  phrase  **  let  and 
occupied  in  its  natural  and  unimproved  state," 
which,  it  is  submitted,  means  the  natural  soil  of 
the  country  without  drainage,  bearing  the  natural 
produce  of  the  land,  i.e.,  grass,  capable  of  growing 
un  jerwood  or  cereal  crops.  To  regard  the  land 
as  unproductive  and  incapable  of  becoming  pro- 
ductive is  not  a  proper  reading  of  the  Act  ot  Par- 
liament. The  land  must  be  assessed  as  being  in 
its  natural  and  unimproved  state,  with  all  the 
incidents  to  that  state,  and  that,  it  is  submitted, 
includes  the  sporting  rights  over  it. 

The  Chairman,  in  delivering  judgment,  said. — 
The  decision  of  the  court  is  that  the  value  of  the 
woods  described  in  the  rate  is  fixed  at  an  excessive 


ont  any  expenditure  of  capital  in  its  improvement,  or,  in 
other  words,  as  if  it  were  waste  lands. 

Hitherto  it  bas  not  been  the  land  bnt  its  prod  ace,  viz., 
the  saleable  underwood,  that  has  been  assesi^able*  av«d 
although  the  present  Act  reverses  that  ru*e  and  rcn. 
ders  the  land  ascefsable  instead,  the  mode  of  arriving  at 
the  valne  will  virtaally  remain  the  saiue,  as  the  value  oi 
the  land  can  only  be  arrived  at  by  estimating  the  value 
of  its  prodnoe. 
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amount,  and  that  the  rate  be  altered  by  the  value 
of  the  woods  being  estimated  as  though  the  wood, 
instead  of  bcin^^  a  wood  in  plantation,  were  let 
and  occupied  in  its  natural  and  unimproved  state, 
and  therefore  the  rate  will  be  bs.  instead  of  15«. 
per  acre.  In  coming  to  a  conclusion  our  task  has 
oeen  rendered  the  more  difficult  because  we  have 
had  to  suppose  the  land  rated  to  be  very  ditferent 
to  what  it  is,  and  it  is  left  to  our  imagination  to 
place  an  interpretation  upon  the  words,  "  natural 
and  unimproved  state."  It  would  be  desirable  to 
obtain  as  soon  as  possible  the  opinion  of  a  Superior 
Court  as  to  the  proper  meaning  of  these  words. 


JXrOICIAIi    COMMITTBB    OF    TEE 
FBIVT    COUVCIL. 

Seported  by  C.  £.  Maldxh,  Esq.,  Barriater>At-Law. 


Friday,  Jan,  21, 1876. 

(Present :  The  Bight  Hons.  The  Lord  Chancel- 
lor (Cairns),  Lord  Hatherlet,  Lord  Penzance, 
The  Lord  Chief  Baron  (Kelly),  Lord  Justice 
James,  Sir  Barnes  Peacock,  and  Sir  James 
Hannen.) 

Keet  v.  Smith  and  others, 
on  appeal  from  the  arches  court  op  canterbury. 
Inscription    on    tombstone — Word    ** Reverend" — 

Nonconformist  minister. 
The  word  "  Reverend  "  is  nothing  more  than  a  lau' 
datory  epithet.  It  is  not  a  title  of  honour  to  be 
exclusively  possessed  by  ths  clergy  of  the 
Establislied  Church,  as  liaving  episcopal  ordina- 
tion. 
The  appellant  was  described  on  a  tombstone  as 

**  The  Rev.  H,  E.,  Wesleyan  minister:" 
Held,  {reversing  the  judgment  of  the  court  below,) 
tJiat  this  was  not  a  sufficient  reason  for  refusing  a 
faculty  for  the  erection  of  svrch  tombstone. 
The  appellant  was  a  Wesleyan  minister,  residing 
at  Owston  Ferry,  in  the  county  of  Lincoln,  and 
the  respondents  were  the  vicar  and  churchwardens 
of  the  parish. 

In  1874<  a  daughter  of  the  appellant  died,  and 
was  buried  in  the  churchyard  at  Owston  Ferry. 
He  was  anxious  to  erect  over  her  grave  a  tomb- 
stone with  the  following  inscription  :  "  I.H.S.  In 
loving  memory  of  Annie  Augusta  Keet,  the  younger 
daughter  of  the  Rev.  H.  Keet,  "Wesleyan  minister, 
who  died  at  Owston  Ferry,  11th  May  1874,  aged 
Feven  years  and  nine  mouths.  Safe  sheltered 
from  the  storms  of  life." 

The  vicar,  Mr.  Smith,  objected  to  the  erection 
of  the  stone,  on  the  ground  that  a  Nonconformist 
minister  should  not  be  described  by  the  title  **  Reve- 
rend ;  "  and  sent  a  verbal  message  to  Mr.  Keet  to 
that  effect.  Mr.  Keet  then  applied  to  the  bishop, 
but  he  took  the  same  view  as  the  vicar  had  done. 

A  petition  was  thereupon  presented  to  the 
Chancellor  of  the  Diocese,  Dr.  W.  G.  F.  Phillimore^ 
praying  him  to  grant  a  faculty  to  erect  the  said 
tombstone,  bearing  the  said  inscription.  The 
learned  chancellor,  after  hearing  counsel  in  sup- 
port of  the  petition,  declined  to  issue  the  citation 
as  prayed.  An  appeal  was  then  brought  to  the 
Court  of  Arches. 

The  learned  Dean  of  Arches,  Sir  Robert  Philli- 
more,  gave  judgment  on  the  Slst  July  1875,  when 
he  expressly  declined  to  pronounce  any  opinion  as 
to  whether  a  Wesleyan  minister  could  be  properly 
described  by  the  title  "  reverend ; "  but  he  laid 
down  that,  the  chorcbyard  being  the  freehold  of 


the  incumbent,  subject  to  the  right  of  the 
parishioners,  or  of  strangers  who  may  die  in  the 
parish,  to  simple  interment,  but  to  no  more,  he 
has  A  prima  facie  right  to  prohibit  altogether  the 
placing  of  any  gravestone,  subject  to  the  control  of 
the  ordinary.  He  then  went  on  to  say  that  he  did 
not  think  it  proper,  or  consonant  with  the  practice 
of  the  court,  to  overrule  the  direct  dissent  of  the 
incumbent,  and  the  deliberate  judgment  of  the 
bishop,  in  a  matter  not  of  strict  law,  but  of  dis- 
cretion :  and  declined  to  issue  the  faculty  as 
prayed.  From  this  judgment  the  present  appeal 
was  brought. 

The  proceedings  in  both  the  courts  below  wUl 
be  found  reported  in  L.  Rep.  4  A.  &  E.  398.  • 

The  respondents  did  not  appear,  and  the  appeal 
was  consequently  heard  ex  parte, 

A.  J.  Sieplvens,  Q.C.  and  Bayford,  for  the  appel- 
lant, argued  that  the  only  question  was  whether 
the  respondent  had  exercised  a  sound  discretion ; 
the  character  of  the  discretion  to  be  exercised  by 
an  incumbent  had  been  considered  and  defined  by 
Sir  John  Kicholl  in  BiUt  v.  Jones  (2  Hagc;.  Eccl. 
424).  The  learned  judge  of  the  court  below, 
instead  of  exercising  his  own  discretion,  appeared 
to  have  surrendered  it  to  the  bishop.  He  had  no 
right  to  act  on  a  private  letter  from  the  bishop  to 
the  appellant.  [The  court  intimated  that  they 
concurred  in  this  view.]  In  Harper  v.  Forbe$ 
(5  Jur.  N.  S.  275)  Dr.  Lushington  decided  in 
direct  opposition  to  the  deliberate  judgment  of  the  ' 
bishop.    They  also  referred  to 

Sharpe  y.  Hansard,  3  Ha^cr.  Eool.  335 ; 
Breeks  T.  Wojfrey,  1  Cnrt.  880. 

Further  the  word  "reverend"  is  not  exclusively 
applicable  to  ordained  clergymen.  In  the  15th 
and  16th  centuries  many  instances  may  be  found  in 
which  it  was  applied  to  laymen,  and  even  to  women; 
and  also  many  cases  in  which  clergymen,  even 
bishops,  were  otherwise  designated.  It  was  very 
frequently  applied  to  the  Judges  of  the  Superior 
Courts.  In  the  Church  of  Rome  a  lady  abbess  is 
so  addressed  at  the  present  day.  The  title  was  not 
confined  to  the  clergy  before  1662  (The  Act  of 
Uniformity)  at  the  earliest,  and  even  then  it  was 
always  applied  to  Presbyterian  ministers.  It  has 
been  given  to  Wesleyans  by  the  Secretary  of  State 
on  several  occasions,  in  replying  to  addresses  from 
the  Wesleyan  body ;  by  the  authorities  of  the  War 
Office  and  the  Admiralty,  to  army  and  navy  chap- 
lains ;  and  in  proceedings  in  the  Probate  Ooart. 
The  assumption  that  it  implies  episcopal  ordinatioii 
has  no  foundation. 

Their  Lordships*  judgment  was  delivered  by 
The  Lord  Chancellor — In  this  case  the  appel- 
lant is  a  Wesleyan  minister,  residing  at  Owston 
Ferry,  in  the  county  of  Lincoln;  and  being  a 
parishioner  in  that  parish,  and  having  had  the 
misfortune  to  lose  an  infant  daughter  in  the  year 
1874,  who  was  buried  in  Owston  Ferry  chnrch* 
yard,  he  was  desirous  of  erecting  over  her  tooib  a 
tombstone  in  a  form  a  facsimile  of  which  is  g^ven 
in  page  6  of  the  appendix  in  the  case.  The  Bev. 
Geo.  Edward  Smith  is  the  vicar  and  incumbent  of 
Owston  Ferry.  How  far  Mr.  Smith  might  have 
objected  to  any  tombstone  being  erected,  or  how 
far  he  might  have  objected  to  the  tombstone  in 
(question  being  erected,  upon  the  ground  that  in 
size  or  composition  it  was  unsuitable  for  the  place 
where  it  was  proposed  to  be  erected,  it  is  nnneoes- 
sary  for  their  Lordships  to  consider,  beoaosa  no 
objection  upon  any  of  those  grounds  has  been 
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made  hj  the  ricar.  In  fact,  in  point  of  fonn  no 
objection  has  been  made  by  the  vicar  at  all,  because 
ha  has  not  cammnnicated  any  objection  in  writing 
to  the  appellant,  nor  haa  he  appeared  at  anj  of  the 
atagea  oT  the  case  in  the  conrt  below,  nor  haa  he 
Appeared  before  their  Lordships  apon  the  present 
oooaslon.  The  only  notification  we  have  of  his 
mind  or  freljng  on  the  subject  is  derived  in  this 
way.  It  is  stated  in  the  petition  that  the  appel- 
lant waa  informed  by  a  stonemason  that  the  vicar 
objected  to  the  erection  ot  the  tombstone,  and 
therenpoD  the  appellant  wrote  to  the  vicar  a  letter, 
dated  the  2iid  June  1874  in  these  words :  "  Sir, 
The  enclosed  is  a  copy  ot  the  inscription  we 
Kave  to  Mr.  Barningham  " — he  being  the  stone- 
,  mason — "  to  be  placed  on  the  stone  denoting 
where  the  remains  of  my  dear  child  lie.  I  have 
been  informed  by  him  that  yon  have  an  objection 
to  it.  Will  yon  therefore  please  write  me  on  the 
Babject  at  yonr  earliest  convenience  P  "  To  that 
letter  the  vicar  sent  no  reply,  and  on  the  8th 
Jons  the  apftellaiit  addressed  to  him  another 
letter  in  these  words :  "  Sir,  Having  heard  from 
Mr.  Barningham  that  you  object  to  the  words 
'  Bev.'  and  '  Weslejan  minister '  being  inserted, 
ud  aa  I  find  similar  eipressions  on  tombstones 
in  Ep  worth  chnrchyard,  will  yon  kindly 
give  me  tbe  reasons  of  your  objection.  It 
will  be  a  great  disappointment  not  to  be  able  to 
have  a  stone.  May  1  beg  the  courtesy  of  a  reply 
por  bearer."  It  is  stat^  and  not  controverted 
that  to  this  letter  the  appellant  received  only  a 
Terhal  reply  through  a  servant  to  the  followmg 
effect:  "Tell  JHr.  Keet  that  I  saw  Mr.  Barning- 
ham last  week,  and  that  I  hare  &o  more  to  say." 
Under  these  clrcamatancea,  their  Lordships  are 
oblif^  to  assume  that  the  vicar  has  no  objec- 
tion in  the  abstract  to  the  erection  of  a  tomb- 
atone  ;  that  he  has  no  objection  to  the  particular 
tombatone,  aa  to  its  size  or  composition;  and 
that  faia  only  objection  is  that  which  appears  to 
have  been  stated  in  conversation  to  Barningham, 
that  the  inscription  contains  the  word  "  reve- 
mnd"  with  "  Wesleyan  minister.".  The  inscription 
ia  in  this  form:  In  "Loving  Memory  of  Annie 
Angnsta  Keet,  the  younger  daughter  of  the  Kev. 
H.  Keet,  Weslejan  minister,  who  died  at  Owston 
Ferry,  May  11th,  1874,  aged  seven  yeara  and  nine 
months."  And  then  there  is  added,  "  Safe 
•faeltered  fWim  the  storms  of  life."  Their  Lord- 
■faipa,  therefore,  have  to  consider  in  their  opinion 
this,  and  this  only,  whether  the  presence  of  the 
words  "The  reverend"  before  "il.  Keet,  Wealeyan 
minister,"  is  a  sufficient  jastiScation  for  refusing 
to  allow  this  tombstone  to  be  erected ;  and 
whether,  therefore,  a  faculty  should  not  issue 
kathoriaing  tbe  erection  of  the  tombstone.  This 
»pp«mto  have  been,  in  the  minds  of  both  tbe 
leHmed  judges  who  have  dealt  with  this  case 
before,  the  qnestion  and  the  only  question  which 
they  had  to  decide.  Now,  it  appears  to  their 
Iiordshipa  to  have  been  considered  in  the  court 
below  tbat  the  words  "The  Beverend"  or  the 
word  "  Beverend  "  prefixed  to  a  proper  name  was 
to  be  treated  in  some  manner  as  a  title,— a  title 
of  honoar  or  of  dignity ;  and  that  titles  being,  as 
wa  all  know,  matters  of  right,  and,  as  it  were,  of 
|iru|Mrty,  no  person  who  could  not  show  a  narti- 
cnW  Wnat  right  to  use  this  word  "  Beverend  "  as 
a  tide  of  honoar  or  of  dignity  conld  be  permitted 
OB  aoj  pnblia  occasion  to  make  use  of  it;  and 
fnrthar,  it  appeai*  to  have   been  the  ofonion  of  . 


the  learned  judges  that  the  clergy  of  tbe  Esta- 
blished Church  in  this  country  possessing  episcopal 
ordination  had,  as  holding  orders,  a  right  and  an 
exclusive  riebt,— exclusive,  if  not  shared  by  the 
clergy  of  the  Chorch  of  Rome,  but  in  other 
senses  eiclaaive, — to  use  that  title  "  Reverend." 
In  the  opinion  of  their  Lordships,  the  word 
"  Reverend  "  is  not  a  title  of  honour  or  of  dicnity. 
It  is  an  epithet,  an  adjective  used  aa  a  laudatory 
or  complimentary  epithet,  a  mark  ot  respect  and 
of  reverence,  as  the  name  imports,  but  nothing 
more.  It  has  been  used  for  a  considerable  length 
of  time,  not  by  any  means  for  a  very  great  length 
of  time,  by  the  clergy  of  the  Church  of  England; 
for  the  time  has  been  when  that  title  was  not  com- 
monly borne  by  them.  It  has  been  used  in  ancient 
times  by  persons  who  were  not  clergymen  at  all. 
It  has  lieen  used  for  a  considerable  time,  and  it  is 
used  at  tbe  present  day,  in  common  parlance  and 
in  social  intercourse,  by  ministers  of  denominations 
separate  from  the  Church  of  England,  by  ministers 
of  the  Wesleyan  church,  by  ministers  of  bodies 
holding  a  congregational  form  of  government,  and 
by  Presbyterian  ministers.  It  is  a  title  which  in 
ordinary  life  is  conceded  to  them,  and  which,  as 
among  each  other,  they  use.  Under  those  circnm- 
stances,  it  appears  to  their  Lordsbips  impossible 
to  treat  this  word  as  a  title  of  honour  exclusively 
possessed  by  the  clergy  of  the  Church  of  England, 
so  that  a  mmister  of  another  denomination  claim- 
ing to  place  it  upon  a  public  inscription  should  he 
refused  permission  so  to  do.  To  this  it  may  be 
added,  tnat  if  ever  there  were  a  case  in  which  no 
possible  misapprehension  could  arise  even  in  the 
minds  of  those,  if  those  there  ho,  who  think  that 
the  Chnrch  of  England  alone  should  possess  the 
title,  it  is  this  case ;  becaase  upon  the  face  of  this 
inscription  there  is  not  merely  tbe  use  of  the  word 
"Beverend,"  but  there  is  appended  to  the  name 
"The  Reverend  H.  Keet"  the  words  "Wesleyun 
minister."  Therefore,  the  inscription  in  substance 
states  that  although  tbe  person  placing  it  there 
uses  as  a  prefix  the  term  "  Reverend,"  he  does  not 
thereby  claim  to  bo  a  person  in  holy  orders,  but 
claims  to  be,  and  to  be  nothing  more  than,  what 
in  fact  be  ia,  a  minister  of  the  Wesleyun  body. 
Their  Lordships,  therefore,  dealing  with  this, 
which  is  the  only  objection  made  to  the  erection  of 
this  tombstone,  are  compelled  to  say,  and  tbey  say 
without  any  hesitation,  that  in  their  judgment  it 
does  not  afford  a  sufficient  reason  for  refusing  to 
allow  the  erection  of  the  tombstone.  They  ary, 
therefore,  ot  opinion  that  a  faculty  should  issue 
for  this  purpose ;  and  they  will  humbly  report  to 
Her  Majesty  that  the  suit  be  remitted  to  the 
Arches  Court  in  order  to  give  effect  to  this 
recommendatio  n. 
Solicitors  for  the  appellant,  Brooki  and  Co. 

Jan.  19,  20,  and  21,  and  Feh.  16, 1870. 

(Present:  The  Bight  Hans.  The  Abchbisiiof  or 
CiMTERBuar  {Dt.  Tail),  Tbe  LoBH  Ciianckllok 
(Lord  Cairns),  Tbe  Akchbishop  of  Yohk  (Dr. 
Thompson),  Lord  Hatiikklkt,  Lord  Fenkaijce, 
The  LoRj)  CHitj-  BuiON  (Kelly),  Loan  JL-aTict 
James,  Sir  Babhes  Peacock  and  Sir  Jamijs 
Hakk'bn.) 

Jenkins  v.  Cook. 
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—  Stat  1  Edw,  6,  c.  1,  «.  8 — Clergy  Discipline  Act 
(8  ^4  7ic^  c.  86). 

T^  prima  facie  right  of  a  parishioner  to  partake 
of  the  Holy  Communion  heing  distinctly  declared 
hy  Stat  1  Edw,  6,  c.  1,  «.  8,  the  only  cause  which 
is  sufficient  under  the  rubric  to  justify  a  minister 
in  repelling  him  of  his  own  authority,  is  that  he 
is  ** an  open  and  notorious  evil  liver;"  and  under 
the  27th  Canon,  that  he  is  **  a  common  and  noto' 
rious  depraver  of  the  Book  of  Common  Prayer." 

The  appellant,  a  man  of  irreproachable  moral 
character,  published  a  book  entitled  **  Selections 
from  the  Old  and  New  Testaments,"  for  use  at 
family  worship,  and  also  a  book  of  family  prayers 
compiled  from  the  Prayer  Book.  Afterwards,  at 
tits  request  of  the  respondent,  tlie  vicar  of  tlie 
parish,  he  wrote  a  private  letter  to  him  in  which 
hs  stated  that  he  omitted  ce^'ta^n  parts  of  the 
Bible  from  his  family  reading  because  he  did  not 
concur  in  the  construction  which  in  his  opinion 
was  usually  put  upon  th^m. 

Held  {reversing  the  judgment  of  tlie  court  below), 

(1)  that  the  respondent  was  not  justified  in  re- 
pelting  him  from  the  Communion,  either  under 
the  rubric  or  the  canon;  omission  not  being  re- 
jfction,  nor    rejection    necessarily   depravation. 

(2)  That  the  conduct  of  the  respondent,  being  un- 
justifiable  when  it  took  place,  could  not  be  affected 
by  anything  which  occurred  afterwards  between 
him  and  his  bishop,  there  being  nothing  in  the 
rubric  or  canon  to  shift  the  responsibility  to  tlie 
latter.  (3)  Thai  proceedings  were  properly  taken 
agaiyist  the  respoiident,  under  the  Clergy  Discipline 
Act,  without  a  previous  appeal  to  the  bishop. 

This  was  a  suit  under  the  Clergy  Discipline  Act 
(3  «fe  4  Vict.  c.  86),  in  which  the  office  of  the  judge 
was  prcmoted  bj  Mr.  Henry  Jenkins,  of  Clifton, 
against  the  Rev.  F.  S.  Cook,  Vicar  of  Christ 
Church,  Cliflon,  for  an  ofience  against  the  laws 
ecclesiastical,  in  having  illegally,  and  without  any 
just  cause  or  reason,  and  contrary  to  his  duty, 
refused  to  administer  to  him  the  Holy  Com- 
munion. 

•  The  case  came  before  the  Court  of  Arches  by 
virtue  of  letters  of  request  from  the  Bishop  of 
Gloucester  and  Bristol. 

The  Dean  of  Arches  (Sir  R.  Phillimore),  gave 
judgment  for  the  respondent,  and  from  his  judg- 
ment the  present  appeal  was  brought. 

The  case  is  reported  below  in  33  L.  T.  Rep. 
N.  S.  127,  and  L.  Rep.  4  A.  &  E.  463. 

The  facts  of  the  case,  and  the  whole  of  the 
correspondence  which  passed  between  the  parties 
and  the  bishop,  are  fully  set  out  in  the  judgment 
in  the  court  below. 

Dr.  Deane,  Q.C.,  and  /.  F.  Stephen,  Q.C.,  for  the 
appellant,  argued  that  the  case  was  nov^l  and  of 
very  great  importance  to  the  appellant,  for  if  the 
judgment  of  the  court  below  wad  -"ght,  a 
parishioner  so  repelled  had  no  remedy  whatever 
against  the  clergyman.  The  appellant  has  been 
found  guilty  of  constructive  heresy  on  the  ground 
that  every  passage  omitted  from  his  book  is,  in  the 
words  of  his  letter,  **  incompatible  with  religion 
and  decency,"  whereas  by  statute  and  the  common 
ecclesiastical  law  of  the  land  every  parishioner  is 
entitled  to  receive  the  Communion  unless  he  falls 
under  the  classes  excluded  by  the  rubric  or  the 
27th  Canon,  which  we  submit  do  not  touch  the 
appellant's  case;  the  respondent  has,  therefore, 
committed  an  ecclesiastical  offence,  and  has  laid 
himself  open  to   proceedings   under  the  Clergy 


Discipline  Act ;  the  only  object  of  giving  notice  to 
the  bishop  is  that  he  may  proceed  ai^ainst  the 
offending  parishioner.  The  mere  omission  of  pas- 
sages is  not  an  offence  contemplated  by  the  mbrio 
or  the  canon  ;  and  there  is  nothing  proved  a^nst 
the  appellant  except  the  publication  of  the  book, 
and  the  letter  of  20th  July ;  all  the  rest  is  mere 
hearsay. 

A.  J.  Stephens,  Q.C.  and  Jeune,  for  the  respon- 
dent, contended  that  the  respondent  had  com- 
mitted no  breach  of  ecclesiastical  law,  and  was, 
therefore,  not  liable  to  be  proceeded  against 
criminally  under  the  Clergy  Discipline  Act.  Re- 
pelling might  be  in  two  wavs,  either  by  admoni- 
tion out  of  church,  or  actual  repulsion  in  church ; 
it  is  then  the  duty  of  the  clergyman  to  report  to 
the  bishop  and  abide  by  his  order  and  direction. 
The  respondent  had  "  lawful  cause  **  for  repelling 
the  appellant ;  he  acted  bond  jide,  and  took  the 
proper  steps  for  securing  the  order  of  the  bishop. 
The  appellant  was  an  "evil  liver,"  having  corn- 
mi  ttea  a  spiritual  offence.  The  clercryman  mnst 
have  a  discretion.  The  fact  of  the  repulsion,  and 
the  reasons  for  it,  were  sufficiently  notorious. 

Dr.  Deane,  Q.C,  in  reply. 
The  following  authorities  were  cited  in  the  course 
of  the  arguments : 

Orippt  on  the  Laws  of  the  Clergy,  p.  807  ; 
Farrar'B  Life  of  Christ,  vol.  1,  p.  236 ; 
Oirham  v.  Bishop  of  Exeter  (fiioore't  Speo.  Bep.) ; 
WiUon  V.  Fendall,  2  Moo.  P.  C,  N.  S.,  375  ;  9  L.  T. 

Bep.  N.  S.  787  ; 
Hale's  Pleas  of  the  Crown  ; 
Neale's  History  ef  the   Poritant,  vol.  3,  p.    419  ; 

vol.  4,  p.  27  ; 
Martin  v.  Mackonochie,  L.  Bep.  2  A  &  E.  116 ;  18 

L.  T.  Bep.  N.  S.  245 ; 
Barton  v.  Wells,  1  Haggr.  Const.  31 ; 
Cardwell's  History  of  the  Conferences  on  the  Book 

of  Common  Prayer,  pp.  293,  317,  363. 

Feb.  16. — Their  Lordships'  judgment  was  de- 
livered by  the  Lord  Cuancellor  (Cairns)  : — In 
this  case  the  appellant,  a  parishioner  of  Chri&t 
Church,  Cliflon,  instituted  proceedings  under  the 
Clergy  Discipline  Act,  in  the  Court  of  the  Bishop  of 
Gloucester  and  Bristol,  against  the  respondent, 
the  vicar  of  the  parish,  for  an  offence  against  the 
laws  ecclesiastical  in  refusing  tcv^^^^^ii^ister  to  the 
appellant  the  sacrament  of  the  Holy  Communion. 
The  case  was  sent  by  letters  of  request  to  the 
Court  of  Arches,  and  on  the  16th  July  1875,  a 
sentence  was  pronounced  by  the  Dean  of  Arches, 
dismissing  the  suit  against  the  respondent  and 
condemning  the  appellant  in  costs.  From  this 
sentence  the  appellant  appeals  to  Her  Majesty. 
There  are  no  facts  in  dispute  in  the  case,  and  the 
allegations  as  to  the  refusal  complained  of,  and  as 
to  the  grounds  of  the  refusal,  are  extremely  simple. 
The  appellant  alleges  that  on  the  28th  Sept.  1874, 
he  gave  notice  in  writing  to  the  respondent  of 
his  intention  to  present  himself  to  receive  the  Holy 
Communion  at  the  mid-day  service  on  the  follow- 
ing Sunday,  the  4th  Oct.  1874,  and  that  having 
presented  himself  accordingly,  he  was,  without 
lawful  cause,  repelled,  and  the  respondent  refused 
to  administer  the  sacrament  to  him.  To  this 
allegation  the  respondent  answers  that  he  on  the 
day  in  question  did  refuse  to  deliver  to  the  appel- 
lant, or  to  permit  the  appellant  to  receive,  the 
elements  of  the  Holy  Communion  when  he  pre* 
sented  himself  to  receive  the  same,  for,  and  on 
account  of  the  writing  and  publishing  by  the  appel- 
lant of  certain  letters  particularly  referred  tOt  Mid 
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for  and  on  aocounb  of  his  causing  to  be  printed  and 
published  a  cer^in  volume  of  selections  from  the 
Old  and  New  Testament,  and  for  no  other  cause  or 
reason  whatsoever.  These  allegations,  therefore, 
raise  the  issue,  and  the  only  issue,  between  the 
parties.  In  order,  however,  to  appreciate  properly 
the  justification  relied  upon  by  the  respondent,  it 
is  necessary  to  refer  more  particularly  to  the  letters 
and  volume  referred  to  in  the  defensive  allegation, 
and  to  the  circumstances  under  which  those  letters 
were  written.  [His  Lordship  then  went  through  the 
history  of  the  case,  and  the  correspoudence  as  set 
out  in  the  report  in  the  court  below,  and  continued:] 
These,  then,  are  the  letters  written  by  the  appel- 
lant, and  this  is  the  character  of  the  volume  the 
writing  and  publishing  of  which  are  stated  by 
the  respondent  to  have  constituted  the  only  cause 
for  which  he  refused  topermit  the  appellant  to  par- 
take of  the  Holy  Communion.  The  question  is, 
do  the^  constitute  a  sufficient  cause.  The  prima 
Jacie  I7ght  of  a  parishioner  to  partake  of  the  Holy 
Communion  might  probably  be  maintained  irre- 
spective of  any  specific  statutory  enactment ;  but 
as  the  right  is  distinctly  declared  by  the  Statute  1 
of  £dw.  6,  chap.  1,  sect.  8,  their  Lordships  may 
conveniently  refer  to  the  words  of  that  enactment 
as  it  is  set  out  in  page  530  of  the  first  volume  of 
the  revised  statutes : 

And  allso  that  the  preist  whioh  iihall  ministre  the  eame 
•hall  at  the  least  one  day  before  ezhorte  all  persona  wbtch 
•ludbe  present  likewise  to  resorte  and  prepare  themselfs 
to  receive  the  tame,  and  when  the  daie  prefixed  oomethe 
after  a  godlj  ezbortaoon  by  the  minister  made,  wherin 
■halbe  farther  expressed  the  benefltt  and  oomforte  pro- 
mised to  them  whioh  worthelie  receive  the  saide  hollin 
ti«crament,anddaanger  and  indignaoon  of  God  threatened 
to  them  w^  shall  presume  to  reoeive  the  same  nn- 
wortheUe,  to  thende  that  everie  man  mave  trye  and 
•xamyn  his  owne  oonsoience  before  he  shall  receive  the 
same,  the  saide  ministhr  shall  not  withowt  lawt'nll  oawse 
denye  the  same  to  any  parsone  that  wool  devoutUe  and 
bomblie  desire  it,  anny  lawe,  statute,  ordenance,  or 
eostome  contrarie  theronto  in  any  wise  notwithstanding^. 

In  the  argument  before  their  Lordships,  it  has 
not  been  contended  that,  for  the  purpose  of  this 
case  at  ail  events,  the  "  lawful  cause  "  mentioned  in 
the  statute,  was  to  be  sought  for  elsewhere  than 
in  the  rubric  of  the  Book  of  Common  Prayer  pre- 
fixed to  the  Communion  Service,  or  in  the  canons 
of  1603,  and  their  Lordships  therefore  find  it  un- 
necessary to  consider  whether  there  could  be  any 
further  or  other  *'  lawful  cause "  within  the 
meaning  of  the  statute.  19 either  is  it  necessary  for 
their  Lordships  to  decide,  and  they  do  not  decide, 
that  the  canons,  which  do  not,  as  such,  bind  the 
laity,  could,  of  their  own  authority,  prescribe 
** causes"  which  would  be  sufficient  or  **  lawful" 
within  the  meaning  of  the  statute.  In  this  par- 
ticular case  the  "  lawful "  causes  relied  upon  are 
that  the  appellant  must  be  taken,  under  the  cir- 
cumstances, to  have  been  "  an  open  and  notorious 
evil  liver  "  within  the  meaning  of  the  rubricand 
to  have  been  **  a  common  and  notorious  depraver 
of  the  Book  of  Common  Praver,"  ;vithiu  the  moan- 
ing of  the  27th  Canon.  Their  Lordships  will 
assume  that  the  last  named  cause,  that  mentioned 
in  the  canon,  would  be,  if  made  out,  as  valid  and 
lawinl  a  cause  as  that  of  being  "an  open  and 
sotorioos  evil  liver,*'  within  the  meaning  of  the 
mbrio.  The  learned  judge,  from  whose  sentence 
the  present  appeal  is  brought,  has  expressed  his 
opioioii  opon  this  point  in  the  following  words : 
"  I  am  of  opinion  that  the  avowed  and  persistent 
^•oial  of  the  eustenoe  and  personality  of  the  devil 


did,  according  to  the  law  of  the  Church,  as  ex- 
pressed in  her  canons  and  rubrics,  constitute  the 
promoter  *  an  evil  liver,'  and  *  a  depraver  of  the 
Book  of  Common   Prayer  and  administration  of 
the  Sacraments,'  in  such  sense  as  to  warrant  the 
defendant    in    refusing    to  administer  the  Holy 
Communion  to  him,  until  he  disavowed  or  with- 
drew his  avowal  of  this   heretical  opinion;    and 
that  the  same  consideration  applies  to  the  absolute 
denial  by   the  promoter  of    the  doctrine  of   tlie 
eternity  of  punishment,  and,  of  course,  still  moie 
to  the  denial  of  all  punishment  for  sin  in  a  futuie 
state,  which  is  the  legitimate  consequence  of  his 
deliberate  exclusion  of  the  passages  of  Scriptuie 
referring  to  such  punishment."     Their  Lordshijis 
must,  iu  the  first  place,  observe  that  the  learned 
judge  appears  to   have  considered    that,   in   thts 
rubric  to  which  reference  is  here  made,  the  woi'ds 
detiuing  a  cause  for  repnlsion  are  "  an  evil  liver," 
and,  iu  the  canon,  "  a  depraver  of  the   Book  of 
Common  Prayer."     This,  however,  is  nob  the  case. 
The  rubric  alter  stating  that  "  So  many  as  intend 
to  be  partakers   ot*   the  Holy   Communion   shall 
signify  their  uamcs  to  the  curate  at  least  some 
time  the  day  before  ;*'  proceeds  as  follows  :  **  And, 
if  any  of  those  be  an  open  and  notorious  evil  liver, 
or  have  done  any  wrong  to  his  neighbours  by  word 
or  deed,   so  that    the    congregation   be    thereby 
oifcnded,  the  curate,  having   knowledge   th^reot, 
shall  call  him  and  advertise  him  not  to  come  to 
the   Lord's   table  until  he   hath   openly  declared 
himself  to  have  truly  repented  and  amended  his 
former  naughty  life,  that  the  congregation  may 
thereby  be  satisfied,  which  before  were  offended  ; 
and  that  he  hath  recompensed  the  parties  to  whom 
he  hath  done  wrong,  or,  at  least,  declare  himself 
to  be  in  full  purpose  to  do  so  as  soon  as  he  con- 
viently  may."   The  words  again  of  the  27th  Canon, 
which   is  the  canon  relied  on,  are  these: — "No 
minister,   when  he  celcbrateth   the   Communion, 
shall  wittingly  administer  the  same  to  any  but  to 
such   as  kneel,    under   pain   of  suspension;    nor, 
under  the  like  pain,  to  any  that  refuse  to  be  pre- 
sent at  public  pr3i3^er8  according  to  the  orders  of 
the  Church  of  England  ;  nor  to  any  that  are  com- 
mon   and   notorious  depravers   of   the   Book   of 
Common  Prayer  and  administration  of  the  sacra- 
ments, and  of  the  orders,  rites,  and  ceremonies 
therein  prescribed,  or  of  anything  that  is  contained 
in  any  of  the  articles  agreed  upon  in  the  convoca- 
tion, one  thousand  five  hundred  and  sixty- two,  or 
of  anything  contained  in  the  book  of  ordering  the 
priests  and  bishops ;  or  to  any  that  have  spoken 
against   and   depraved   His    Majesty's   80\ereij;n 
authority  in  catises  ecclesiastical;    except    every 
such  person  shall  first  acknowledge  to  the  minister, 
before  the  churchwardens,  his  repentance  for  the 
same  and  promise  by  word  (if  he  cannot  write ), 
that  he  will  do  so  no  more,  and  except  (if  he  can 
write),  he  shall  first  do  the  same  under  his  hand- 
writing to  be  delivered  to  the  minister,  and  by  him 
sent  to  the  bishop  of  the  diocese,  or  ordinary  t»f  the 
place.     Provided,  that  every  minister  so  repelling 
any,  as  is  specified  either  in  this  or  the  next  prece- 
dent constitution,  shall,  upon  complaint,  or  being 
required  by  the  ordinary,  signify  the  cause  thereof 
unto  him,  and  therein  obey  his  order anddirection.*' 
The  *•  cause,"  therefore,  which  under  the   rubric 
is   sufficient  to   warrant  a  minister  of   his   own 
authority ,' and  without  :my  trial,  in   repelling  a 
parishioner  from  the  Holy  Communion  is  that  ho 
IS  *'  an  open  aud  notorious  evil  liver,"  who  thereby 
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gives  offence  to  the  congi*egatioii,  and,  under  the 
Canon,  that  he  is  "a    common    and  notorious 
depraver  of  the  Book  of  Common  Prayer."    Their 
Lordships    therefore    will  proceed    to    consider 
whether  the  appellant  is  brought  under  either  of 
these  descriptions.     And  in  the  first  plar«  their 
Lordships  must  observe  that  if  they  had  here  to 
examine  whether  the  appellant  has  in  point  of  fact 
either  entertained  or  expressed  the  opinions  at- 
tributed  to  him  by  the  learned  Judge,  or  if  they 
were  called  upon  to  decide  that  those  opinions  or 
any  of  them  could  be  entertained  or  expressed  by 
a  member  of   the  Church,  whether    layman  or 
clergyman,  consistently  with  the  law  and  with  his 
remaining  in  communion  with  the  Church,  they 
would  have  looked  upon  this  case  with  much  greater 
anxiety  than  they  now  feel  in  its  decision.    They 
desire  to  state  in  the  most  emphatic  manner,  both 
that  there  is  not  before  them  any  evidence  that  the 
appellant  entertains  the  doctrines  attributed  to  him 
by  the  Dean  of  Arches,  and  that  they  do  not  mean 
to  decide  that  those  doctrines  are  otherwise  than 
inconsistent  with  the  formularies  of  the  Church  of 
England.     This  is  not  the  subject  for  their  Lord- 
ships* present  consideration.  What,  and  what  alone 
they  have  to  inquire  is,  whether  the  appellant  can 
be  properly  held  to  be  "  an  open  and  notorious  evil 
liver  "  within  the  meaning  of  the  rubric,  or  whether 
in  the  words  of  the  canon  ho  was  **  a  common  and 
notorious    depraver    of    the    Book  of  Commcfn 
Prayer."     As  to  the  first  of  these  inquiries  there 
is  absolutely  no  evidence  whatever  that  the  appel- 
lant was  an  evil  liver,  much  less  an  open  and  noto- 
rious evil  liver.     The  term  "  evil  liver,"  according 
to  the  natural  use  of  the  words,  is  limited  to  moral 
conduct,  and  the  distinction  between  conduct  and 
belief  is    clearly  recognised  in  the  canons,  espe- 
cially in  the  contrast  between  the  109th  and  110th. 
Against  the  moral  character  of  the  appellant  there 
is  no  evidence  and  no  imputation ;  and  it  appears 
from  statements  which  are  uncontroverted  to  have 
l>een  irreproachable.     Their  Lordships   therefore 
put  aside  this  justification  of  the  respondent  as 
wholly  inapplicable  to  the  case,  and  they  can  only 
express  their  regret  that  through  an  inaccuracy 
in  the  use  of  words  an  imputation  so  misplaced  and 
so  irksome  in  its  nature  should  have  been  made. 
Is,  then,  the  appellant  a  common  and  notorious 
depraver  of  the  Book  of  Common  Prayer  ?    The 
only  specific  reference  to  the  Book  of  Common 
Player  which  is   traced  to  the  appellant  is  the 
statement  that  the  Book  of  Family  Prayer  already 
mentioned  was  compiled  by  him  entirely  from  the 
Book  of  Common  Prayer,  and  that  in  a  letter  from 
him  to  the  bishop,  dated  in  Sept.  1874,  he  writes 
that  he  values  the  Book  of  Common  Prayer  '*  only 
second  to  the  Bible  itself."    The  mode,  however, 
in  which  it  is  said  that  the  appellant  was  a  de- 
praver ot  the  Book  of  Common  Prayer  is  this :  It 
is  assumed  that  all  parts  of  the  Holy  fiible  not 
printed  in  the  "  Selections  "  are  omitted  because 
they  are  rejected  on  the  ground  of  the  doctrine 
which  they  teach,  and  it  is  said  that  some  parts  so 
omitted  are  found  in  the  Book  of  Common  Prayer, 
or  that  doctrines  in  the  Common  Prayer  are  sup- 
ported by  some  of  these  omitted  passages.    And 
it  is  contended  that  omission  is  rejection,  and  re- 
jection depravation.     In  none  of  these  proposi- 
tions, nor  in    their  logical  connection  can  their 
Lordships  concur.     Omission  is  not  rej^tion.    If 
it  were,  the  Lectionary  in  the  Prayer  Book  would 
be  open  to  this  grave  charge.    !Nor  is  rejection. 


however  censurable  or  heretical,  necessarily  de- 
pravation.   The  terms  "  deprave  or  depraver,"  in 
their  more  ancient  signification,    are  now  little 
used,  but  their  meaning  in  the  sixteenth  century 
may  be  well  collected  trom  the  statute  of  Edw.  6, 
already  referred  to,  where  we  find  these  expres- 
sions applied  to  the  Sacrament  of  the  Holy  Com- 
munion : — "Whatever  person  shall  deprave,  dispise, 
or  contempne  the  saide  moste  blessed  Sacrament 
by  any  contemptuouse  wordes,or  by  anny  wordes  of 
depravinge,  dispising,  or  reviling,  shall  suffer  im- 
prisonment," &c.  But  was  the  appellant "  a  common 
and  notorious  depraver  of  the  Book  of  Common 
Pra^  er  P"  Now,  it  was  admitted  in  the  court  below, 
and  in  the  argument  before  their  Lordships,  that  the 
publishing  and  circulation  of   the  book  termed 
"  Selections  "  could  not  possibly  amount  of  itself 
to  a  depravation  of  the  Book  of  Common  Prayer, 
and  could  not  indeed  be  construed  to  be  an  offence 
of  any  kind.     But  it  was  contended  that  these 
selections,  coupled  with  the  expressions  in  the 
letter  of  the  20th  July,  1874,  amounted  to  the 
offence  in  question.  That  letter  must  be  constraed 
with  reference  to  the  interview  between  the  re- 
spondent and  Mrs.  Jenkins,  which  took  place  on 
the  same  day,  and  out  of  which  interview  the 
writing  of  the  letter  arose.    It  is  obvious  that  the 
words,  "  the  parts  I  have  omitted,"  cannot  refer 
to  all  the  portions  of  the  Bible  not  printed  in  the 
Selections;  but  must  be  limited  to  those  parts 
which  were  more  particularly  referred  to  by  the 
respondent    at  the    interview.      Construing  the 
letter  in  connection  with  what  passed  at  the  inter- 
view, the  expressions  in  it,  which  are  not  very 
distinct  or  intelligible,  do  not  go  farther  than  this, 
that  the  construction  which  the  appellant  placed 
upon  certain  parts  of  the  Bible  not  being  the 
same  as  the  construction  which,  in  his  opinion, 
was  generally  placed  upon  those  parts,  he  omitted 
them  from  his  family  reading.     What  his   own 
constniction  is,  or  what  he  supposes  to  be  the 
generally  received  construction,  is  not  Etated,  and 
it  would  not  be  allowable,  even  if  it  were  neces- 
sary, to  arrive  at  either  construction  by  surmise 
or  suspicion.      But  it  does  not  appear  to  their 
Lordships    to    be    necessary   to    criticise    more 
minutely  the  expressions  in  this  letter,  for  the 
important  question  still  remains,  whatever  be  the 
construction  of  the  letter,  o^n  the  appellant  in 
consequence  of  it  be  said  to  have  been  "  a  common 
aud  notorious  depraver  of  the  Book  of  Common 
Prayer  ?"    Now  the  letter  was  not  written  by  the 
appellant  spontaneously.    A  message  was  sent  to 
him  through  Mrs.  Jenkins  inviting  him  to  write 
a  letter  to  the  respondent.     Ic  was  proposed  that 
the  letter  should  be,  and  the  letter  was  sent  as,  a 
friendly  and  private,  as  it  was  also  a  solicited,  com- 
munication.   It  appears  to  their  Lordships  that 
even  were  there   anything   in  the  letter  which 
could  amount  to  a  depravation   of  the  Book  of 
Common  Prayer,  which  they  do  not  suggest  or 
think  there  is,  still  it  would  be  impossible  to  hold 
that  the  writing  of  such  a  letter,  under  the  circum- 
stances which  they  have  mentioned,  could  make 
the  appellant  "  a  common  and  notorious  depraver." 
These  observations  would  dispose  of  the  case,  were 
it  not  that  their  Lordships  think  that  they  should 
notice  an  argument  much  pressed  at  the  bar,  but 
to  which  their  Lordships  can  attach  no  weight, 
namely,  that  by  reason  of  the  intervention,  or 
possible  intervention,  of  the  bishop  of  the  diocese, 
another  remedy  was,  or  might  have  ]t>oen,  open  to 
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the  appellant,  and  that  he  ought  not  to  have  taken 
proceNBdings  under  the  Clergy  Discipline  Act.  This 
argument  in  fact  divided  itself  into  two  parts.     It 
was  said,  in  the  first  place,  that  the  respondent  had 
doly  reported  to  the  bishop  the  grounds  on  which 
he  had  repelled  the  appellant  from  the  holy  com- 
munion, and  that  he  was  then  entitled  to  wait 
until  he  received  some  order  from  the  bishop  on 
the  subject,  and  that  no  such  order  was  given. 
The  other  form  of  the  argument  was  that  the 
appellant    had,  under  the   rubrio  and  canons,  a 
right  of  appeal  to  the  bishop  personally,  and  that 
he  either  had  not  so  appealed,  or,  if  his  communica- 
tions with  the  bishop  amounted  to  an  appeal,  the 
bishop  had  ezpressea  his  opinion  against  the  ap- 
pellant, and  in  favour  of  the  respondent.    As  to 
the  first  part  of  this  argument,  their  Lordships 
are  clearly  of  opinion  that  the  repelling  by  the 
respondent  of  the  appellant  must  be  judged  of  at 
the  time  when  it  took  place,  and  could  not  be 
affected  by  anything  afterwards  occurring  between 
the  respondent  and  the  bishop.    At  the  time  it 
took  place  it  was  either  jusfcifiaole  or  unjustifiable. 
If  justifiable,  the  respondent  is,  of  course,  entitled 
to  succeed ;    but,   if  unjustifiable,  the  appellant 
must  be  immediately  entitled  to  a  remedy,  and 
their  Lordships  can  discover  nothing  which  shifts 
the  responsibility  from  the  respondent  and  places 
it  upon  the  bishop.    Their  Lordships  also  think 
that  the  remedy  to  which  the  appellant  is  entitled 
in  that  which  in  this  case  he  has  sought  for. 
He  complains  that  the  respondent  has  committed 
an    offence    against    the   laws    ecclesiastical    by 
wrongfully   refusing   him  admission  to  the  holy 
communion,   and  he   has    followed   the    process 
prescribed  by  the  Clergy  Discipline  Act.    Their 
Lordships   do   not   find   in   the    rubric  prefixed 
to  the  communion  office  any  indication  of  an  apf>eal 
to  the  bishop  by  a  parishioner  repelled  from  the 
communion.    They  find  that  an  intimation  is  to 
be  given  to  the  bishop  by  the  minister,  but  this 
is  apparently  for    a    purpose   entirely  different, 
namely,  that  the  bishop  may  proceed  against  the 
person  repelled  to  punish  him  pro  salute  animm. 
With  regard  to  an  appeal  under  the  canon,  their 
Lordships  do  not  understand  how  an  appeal  givun 
by  a  canon,  even  if  it  were  given,  could  take  away 
a  higher  righc  to  maintain  proceedings  for  a  viola- 
tion of  a  right  protected  by  statute.    But  their 
Lordships  do  not  understand  that  the  canon  re- 
ferred to  in  this  case,  the  27th,  professes  to  give 
the  repelled  person  any  right  of  appeal ;  and  even 
if  it  did,  the  Bishop  in  the  present  case  appears 
throughout  to  have  expressed  the  opinion  that  he 
ought  not  himself  to  decide  the  question  between 
the    appellant  and  the  respondent,  but  that  it 
should  be  decided  in  proceedings  such  as  have 
been  taken.     On  the  whole,  their  Lordships  are  of 
opinion  that  they  must  advise  Her  Majesty  to  re- 
Terse  the  sentence  of  the  Dean  of  Arches,  and  in 
remitting  the  cause  to  admonish  the  respondent, 
the  Ber.  Flavel  Smith  Cook,  for  having,  on  the 
4th  Oct.  1874.  without  lawful  cause,  refused  to 
deliver  to  the  appellant,  or  permit  the  appellant  to 
receive^  the  elements  of  the  Hol^  Communion,  and, 
farther,  to  monish  him  to  refrain  from  committing 
the  like  offence  in  future.    Their  Lordships  have 
no  doubt  that  the  respondent  has  acted  throughout 
in  good  faith,  and  in  the  conscientious  belief  that 
he  was  disohar^g  a  duty  imposed  him,  and  they 
bftTS  also  not  fiuled  to  observe  th^  this  controversy 
tppevs  to  hare  been  preceded  by  an  ancalled  for, 


and,  as  they  think,  uncourteous  letter,  written  by 
the  appellant  to  the  respondent,  his  minister,  pro- 
testing against  and  condemning  a  sermon  preached 
by  him.  Their  Lordships  cannot,  however,  hold 
that  there  is  in  these  circumstances  sufficient  to 
warrant  them  in  departing  fro-n  the  general  rule 
according  to  which  the  respondent  must  pay  the 
costs  in  the  court  below  and  on  appeal. 

Solicitors  for  the  appellant,  Priichard and  Sons, 
for  G.  Toddy,  Bristol. 

Solicitors  for  the  respondent,  Moore  and  Currey, 
for  Brittan,  Press,  and  Inskip,  Bristol. 
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Tuesday,  Jan,  18,  1876. 

(Before  Lord  Coleridge,  C.J.,  James  and  MEiiLisif, 
L.JJ.,  Baggallay,  J.A.,  and  Cleasby,  B.) 

Pym  v.  Harrison. 

ERROR  FROM  THE  QUEEN's  BENCH. 

Devise  of  right  of  tvay  before  Wills  Act  —  Wonltt 
of  limitation — Intention  of  iestutor — Personal 
pnvilege — Excessive  user. 

Plaint  iff  *s  and  defendant's  lands  adjoined  each 
otJier,  plaintiff's  land  being  on  the  south  and 
defendant's  on  the  north,  and  about  the  middle  of 
the  bo^mdary  wa>s  a  gate  into  defendant's  land  at 
the  end  of  a  Ume  or  road  leading  to  this  gate 
from  the  public  street,  and  parsing  through  the 
plaintiff's  land.  On  the  eastern  side  of  the 
defendant's  land  adjoining  the  highway,  was  a 
house  in  a  ruinous  state,  which  was  once,  in  1830, 
a  dwelling'house,  and  in  the  centre  of  defendant's 
land,  equidistant  from  tlie  gate  and  tlie  house,  aiul 
surrounded  by  a  garden,  was  a  separate  building, 
then  used  a«  a  kitchen  for  the  house,  Tlie  re- 
mainder of  dffendant's  land  had  been  partly 
and  at  different  times  garden,  orchard,  grass,  ^c. 

The  owner  of  plaintiff's  and  defendant's  premises, 
who  died  in  1830,  by  his  will  devised  to  hu  nepJiew, 
ths  defendant's  predecessor,  tlie  said  kitchen  and 
garden,  Tlie  will  tlie n  continued  as  foUows :  **  / 
will  and  direct  that  my  said  nepliew,  John  Harri- 
son, shall  have  the  privilege  or  right  of  a  road  for 
loading  coals  and  dung,  and  other  necessary 
things,  through  tlie  said  gate,  to  the  said  kitdien 
and  garden," 

This  right  ofaroad,  which  was  tlie  lane  or  road  above 
mentioned,  was  at  that  time  the  only  approach  to 
the  said  kitchen  and  garden.  Shortly  afterwards  the 
remainder  of  the  premises  now  occupied  by  defen^ 
dant  came  by  inheritance  into  the  possession  of 
John  Harrison,  wliereby  lis  had  other  a,ccess  to  the 
highway  through  tlie  ruined  dwelling -Iwuse, 
though  the  only  approach  for  a  horse  and  cart  was 
through  the  way  in  dispute,  Tlie  defendant,  wlut 
carried  on  the  business  of  a  coal  higaler^  used 
the  said  kitchen  as  a  stable  for  his  horse, 
and  made  use  of  the  said  way  wUh  his  cart  and 
horse. 

Held  (reversing  the  decision  of  the  Queen^s  Bench), 
that  this  grant  of  a  right  of  way  was  merely  a 
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peisonal  pi-ivtlege  for  the  life  of  the  grantee;  for 

that  by  the  words  of  the  devise  merely  a  life  estate 

in  the  easement  passed^  and  it  was  manifestly  the 

intention  of  the  testator  that  tlie  right  should  not 

extend  beyond  the  lifetime  of  tlie  devisee, 

'J'liis  was  an  action  of   trespass   brought  by  the 

plainti£E  against  the  defendant.    The  action  came 

on  to  be  tried  before  Baron  Pollock  at  the  Derby 

Summer  Assizes,  1873,   when,    by   order  of  the 

learned  judge  and  by  consent  of  the  parties,  a  case 

was  stated  for  the  opinion  of  the  court  without 

])leadings. 

The  three  questions  in  dispute  were :  First, 
the  right  of  defendant  to  useaprivate  roadway  over 
ground  occupied  by  plaintiff;  secondly,  if  he  had  the 
right  whether  the  user  was  excessive ;  and,  thirdly, 
whether  the  defendant  had,  by  non-interference  on 
tlie  part  of  the  plaintiff  and  his  predecessors,  ob- 
tained a  prescriptive  right  to  use  this  road. 

The  plaintiff's  and  defendant's  lands  adjoin 
each  other  along  their  greatest  length,  the  plain- 
tiff's land  lying  to  the  south,  and  coloured  green 
on  the  plan  annexed  to  the  case,  the  defendant's 
land  lying  to  the  north,  and  coloured  pink,  orange, 
and  blue  on  the  plan ;  both  lands  extended  to  the 
east  as  far  as  a  public  street  and  highway.  About 
the  middle  of  the  boundary  is  a  gate  at  the  end  of 
the  lane  or  road  loading  to  this  gate  from  the  said 
highway  over  the  plaintiff's  land. 

On  the  defendant's  land,  opposite  and  close  to 
the  said  gate,  is  a  separate  building  (coloured 
pink),  surrounded  by  a  garden  (also  coloured  pink) ; 
on  the  eastern  side  of  defendant's  land  abutting  on 
the  said  highway  is  a  house  (coloured  blue),  and 
extending  from  this  house  westward,  up  to,  and 
beyond  the  said  separate  building  is  the  property 
of  the  defendant  (coloured  orange). 

In  1786,  Abraham  Harrison  the  elder,  sur- 
rendered a  messuage,  bakehouse,  and  garden, 
coloured  orange  on  the  plan  hereto  annexed,  to 
the  use  of  himself  for  life,  and  after  his  death  to 
the  use  of  his  son,  Abraham  Harrison  the  younger, 
for  his  life,  and  after  his  death  to  the  use  of 
Elizabeth,  the  wife  of  Abraham  Harrison  the 
younger,  for  her  life,  and  after  her  death  and  the 
death  of  the  survivor  of  Abraham  Harrison  the 
younger  and  Elizabeth  his  wife,  to  the  use  of  the 
heirs  of  the  body  of  Abraham  Harrison  the 
younger,  and  in  default  of  such  issue,  to  the  use 
of  his  own  right  heirs. 

At  the  same  time,  Abraham  Harrison  the  elder 
surrendered  the  messuage  coloured  blue  on  the 
said  plan,  to  the  use  of  Ann  Harrison,  his 
daughter-in-law,  for  her  life,  and  after  her  death 
to  the  use  of  John  Harrison,  her  eldest  son,  and 
the  heirs  of  his  body,  and  for  default  of  such  issue 
to  the  use  of  his  own  rifrht  heirs. 

The  said  Abrnham  Harrison  the  elder,  died  in 
or  about  the  year  1787. 

The  said  Abraham  Harrison  the  younger,  in 
addition  to  the  life  estate  in  the  property  coloured 
orange,  to  which  he  succeeded  on  the  death  of  his 
faiher,  Abraham  Harrison  the  elder,  was  also 
entitled  to  the  copyhold  property  coloured  pink 
and  green  on  the  said  plan. 

During  the  life  of  the  said  Abraham  Harrison 
the  younger,  the  building  shown  on  the  property 
coloured  pink,  was  used  by  him  as  a  kitchen,  the 
eastern  half  of  the  property  coloured  pink  on  the 
(^aid  plan  was  used  by  him  as  a  garden,  while  the 
western  half  was  used  by  bim  as  a  croft.  Access  to 
^  garden  was  obtained  over  the  road  marked  on 


the  plan,  which  was  ased  by  the  said  Abraham 
Harrison  the  younger  soon  after  he  acquired  the 
property  coloured  pink,  and  which  has  been  need 
since  the  death  of  the  said  Abraham  Harrison  the 
younger,  in  manner  hereinafter  mentioned. 

Abraham  Harrison  the  younger,  by  his  will 
dated  the  25th  Jan.  1830  (the  material  parts  of 
which  are  set  out  in  this  paragraph)  devised  to  his 
wife,  Elizabeth  Harrison,  for  her  life,  with  re- 
mainder to  Thomas  Richardson  and  the  heirs  of  his 
body,  the  dwelling-house,  crofts,  oatbuilding8,and 
appui  tenances,  and  piece  of  land  therein  described 
(Ijeiug  the  premises  coloured  green  in  the  said 
plan  appended  to  this  case),  and,  after  making 
several  other  devises,  the  testator  crave  and  derised 
all  his  other  freehold  and  copyhold  hereditaments 
unto  his  executors  thereinafter  named,  daring  the 
life  of  his  wife,  in  trust,  to  apply  the  rents  and 
profits  for  the  purposes  of  his  will,  and  after  the 
decease  of  his  wife  the  testator  gave  and  devised 
to  his  nephew,  John  Harrison,  and  to  his  heirs  and 
assigns  for  ever,  all  that  kitchen  standing  behind 
a  dwelling-house  wherein  Thomas  Herrod  then 
lived  (such  dwelling-house  being  the  premises 
coloured  orange  on  the  plan),  and  also  the  garden 
behind  the  said  dwelling-house  and  premises 
occupied  by  the  said  Thomas  Herrod,  and  so  much 
of  the  upper  and  lower  croft  adjoining  as  would 
enlarge  the  garden  so  as  to  extend  to  the  bottom 
of  the  lower  croft,  and  so  as  to  be  eighteen  yards 
in  width  from  the  top  or  kitchen  end  all  the  way 
down  to  the  bottom  (the  kitchen  and  garden  so 
devised  to  the  said  John  Harrison,  form  the  part 
coloured  pink  in  the  plan).  The  said  will  then 
proceeds  as  follows : — *'  And  I  will  and  direct  that 
my  said  nephew,  John  Harrison,  shall  have  the 
privilege  or  right  of  a  road  for  loading  coals  and 
dung  and  other  necessary  things,  through  the 
large  gate  opening  from  Bridge-street,  near  to  the 
cow-house  in  the  said  upper  crofl  over  the  said 
upper  croft  to  the  said  kitchen  and  garden." 

The  said  testator,  Abraham  Harrison,  died  on 
the  6th  Feb.  1830,  and  his  will  was  proved  in  the 
same  year. 

The  testator*s  widow,  the  said  Elizabeth  Harri* 
son,  entered  into  possession  of  the  premiKes  so 
devised  to  her,  and  died  on  9th  Nov.  1839. 
Thereupon  the  said  Thomas  Richardson  was 
admitted  on  2nd  March  1841,  to  hold  as  custo- 
mary tenant  in  tail  the  lands  and  tenements 
devised  to  him  as  aforesaid  according  to  the 
custom  of  the  manor  of  Beaureper,  ana  the  said 
John  Harrison  entered  into  possession  of  the 
lands  and  tenements  respectively  devised  to  him 
in  the  said  will. 

Upon  the  death  of  Elizabeth  Harrison,  the  tenant 
for  life,  John  Harrison  became  entitled  as  customary 
heir  of  Abraham  Hamson  the  elder,  and^entered 
into  possession  of  the  property  coloured  orange, 
but  was  not  formally  admitted  until  17th  July 
1852. 

Upon  the  death  of  his  mother  Ann  Harrison  in 
1831,  the  said  John  Harrison  entered  into  pos- 
session of  the  property  coloured  blue  on  the  plan 
to  which  he  had  become  entitled  under  the  sur- 
render made  by  Abraham  Harrison  the  elder  inl786» 
but  was.  not  formally  admitted  until  17th  July 
1852. 

On  17th  July  1852,  John  Harrison  surrendered 
the  property  coloured  blue  to  uses  to  bar  the 
estate  tail  therein. 

From  the  death  of  Elizabeth  Harrison  in  1839, 
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down  to  tbe  year  1860  or  1861r  John  Harrison  or 
)ii»  tenant  nsed  the  road  in  question  in  connection 
with  their  nse  and  occnpation  of  the  bailding  on 
the  property  coloured  pink  as  a  kitchen,  and  of 
the  remainder  of  the  property  coloured  pink  as 
a  garden  and  orchard  in  the  manner  hereinafter 
mentioned. 

In  18(>0  or  18^1,  the  said  kitchen  ceased  to  be 
used  as  a  kitchen  and  became  a  pig-stye,  and  from 
1871  until  the  present  time  has  been  used  as  a 
stable.  From  and  after  such  change  of  user  in 
1 800  or  1861  down  to  the  death  of  the  said  John 
Harrison,  which  took  place  on  7th  March  1866, 
the  said  John  Harrison  or  his  tenants  used  the 
road  in  question  in  connection  with  their  nse  and 
occnpation  of  the  said  building  as  a  pig-stye,  and 
of  the  remainder  of  che  property  coloured  pink,  as 
a  garden  and  orchard  in  manner  hereinafter 
mentioned. 

John  Harrison,  by  his  will  dated  7th  May  1861, 
devised  the  properties  coloured  blue,  orange,  and 
pink  respectively,  to  Joseph  Wright  and  Michael 
Jessop,  upon  trust  to  sell  the  same,  and  the  said 
Joseph  Wright  having  disclaimed  the  property  so 
devised  to  him,  the  said  Michael  Jessop  was 
admitted  alone  on  10th  May  1866. 

On  the  same  day  Michael  Jessop  surrendered 
the  properties  so  devised  to  him  in  trust  for  sale 
to  Joseph  Wright,  in  fee,  to  whom  he  had  sold  the 
same.  The  defendant  is  and  was  at  the  time  of 
the  alleged  trespass  the  tenant  to  Joseph  Wright 
of  the  properties  coloured  blue,  orange,  and 
pink. 

From .  the  denth  of  John  Harrison  down  to  the 
sale  to  Joseph  Wright,  Michael  Jessop,  and  from 
the  sale  to  Joseph  Wright  down  to  1871,  Joseph 
Wright  or  their  respective  tenant  used  the  road 
in  question  without  interruption  in  connection 
with  their  use  and  occnpation  of  the  said  building 
as  a  pig-stye,  and  from  1871  to  12th  June  1872  a? 
a  stable,  and  of  the  said  remainder  of  the  land 
coloured  pink  as  a  garden  and  orchard. 

From  1839  to  1848,  whilst  the  defendant's 
premises  were  in  the  occupation  of  one  Thomas 
Herrod  as  tenant,  the  road  in  question  was  con- 
stantly nsed  by  him  for  the  purposes  of  driving 
cows,  sheep,  and  pigs,  and  for  carrying  cabbages, 
manure,  straw,  coals,  firewood,  and  other  things  of 
like  character  in  a  wheelbarrow.  The  said  road 
was  also  used  by  him  with  his  horse  and  cart  at 
the  time  of  hay  harvest  when  he  carried  his  hay 
from  some  other  grass  land  in  his  possession  and 
stacked  it  npon  the  said  croft  coloured  pink. 

From  1848  to  1868,  whilst  the  defendant's 
premises  were  in  the  occupation  of  one  George 
Berresford  as  tenant,  the  said  road  was  constantly 
used  by  him  for  the  purposes  for  which  the  said 
Thomas  Herrod  constantly  used  the  same  as  in  the 
last  paragraph  mentioned.  Bricks,  sand,  mortar, 
lime,  and  stone,  had  also  at  one  or  more  times 
been  carried  in  a  cart  drawn  by  a  horse  along  the 
said  road  for  the  purpose  of  being  worked  up  or 
nsed  by  him  npon  the  said  croft  in  the  way  of  his 
trade  as  a  stonemason,  but  such  user  was  not 
shown  to  be  of  a  general  or  continuous  character, 
but  was  of  an  exceptional  and  temporary  charac- 
ter in  connection  with  some  temporary  arrange- 
nienta  with  regard  to  bis  said  trade  as  a  stone- 
mamni.  ^ 

No  interroption,  interference,  or  dispute  of  any 
kind  bad  at  any  time  arisen  with  respect  to  the 
aaid  road  nntil  after  tbe  plaintiff  bad  entered  into 
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possession  in  June  1872,  nor  had  any  notice  what- 
ever been  given  to  the  owners  from  time  to  time 
of  the  premises  now  in  the  occupation  of  the 
plaintiff  of  any  difference  in  or  enlaigement  of 
the  user  of  the  said  road  until  after  the  plaintiff 
had  entered  into  possession  in  June  1872. 

Save  the  road  in  question  there  is  not  now  and 
never  has  been  any  access  for  carts,  horses,  or 
cattle  to  the  said  property  coloured  pink,  and  save 
the  road  in  question  there  is  not  and  never  has 
been  any  access  for  persons  on  foot  to  the  said 

Eroperty  except  through  the  sitting-room  of  the 
ouse  coloured  orange.  The  said  house  is  now  in 
a  ruinous  state,  and  can  be  and  has  occasionally 
been  used  as  a  passage  for  persons  on  foot  passing 
from  the  High  Street  to  the  said  property,  anci 
cows  can  be  and  have  occasionally  been  driven 
down  the  said  passage  and  through  the  said  sit- 
ting-room. The  said  passage  is  too  narrow  to 
admit  of  the  passage  of  a  cart. 

The  property  so  as  aforesaid  devised  to  the  said 
Thomas  Kichardson  (coloured  green  upofi  the  plan 
accompanying  and  part  of  this  case),  included  the 
upper  croft,  and  now  belongs  to  the  plaintiff's 
landlords,  viz. :  the  Bight  Honourable  Lord 
Belper,  Anthony  Badford  Strutt,  Esquire,  and 
George  Henry  Strutt,  Esquire,  as  tenants  in 
common,  they  or  their  predecessors  in  title  having 
purchased  it  from  the  said  Thomas  Kichardson, 
who  had  previously  made  a  surrender  on  the  (itU 
July  1852,  of  the  premises  with  a  view  to  cutting 
off  the  entail  created  by  Abraham  Harrison's  will. 
A  copy  of  the  court  roll  containing  such  surrender 
accompanies  and  forms  part  of  this  case. 

The  plaintiff  became  tenant  to  Lord  Belper  and 
Messrs.  Strutt,  of  the  premises  colotirod  green  on 
the  plan  in  1872,  and  sues  for  the  injury  done  to 
his  occupation  by  the  use  of  the  road  in  question 
by  the  defendant  as  hereinafter  mentioned. 

The  defendant,  who  is  a  coal  higgler  and  sta- 
tioner, uses  the  building  upon  the  property 
coloured  pink,  as  a  stable  for  the  horse  kept  by 
him  in  the  way  of  his  business,  and  places  his  cart 
in  the  garden  coloured  pink,  and  the  defendatit 
makes  use  cf  the  said  road  in  question  passing 
over  the  same  to  and  from  the  said  stable  and 
garden  with  his  cart  and  horse. 

Mellor,  Q.C.  and  G.  G.  Kennedy  for  the  plaintiff, 
the  present  appellant.  —  This  will  was  drawn 
before  the  Wills  Act,  and  according  to  the  then 
strict  construction  of  lUw,  *'  that  a  devise  withotib 
words  of  limitation  conveys  but  a  life  estate  to  the 
devisee,"  John  Harrison,  under  whom  the  defen- 
dant claims,  took  but  a  life  estate  in  this  right  of 
way.  But  more  than  that,  it  in  evidently  the 
intention  of  the  testator  that  nothing  more  than  h 
life  estate  or  personal  privilege  in  this  easement 
shall  pass  to  «rohn  Harrison.  The  testator,  or  the 
person  who  drew  up  his  will,  must  have  been 
some  one  conversant  with  legal  words,  and  ofie 
who  knew  the  effect  of  such  words,  for  the  will 
abounds  with  words  of  art  and  other  limitations, 
such  as  "  heirs,"  "  heirs-at-law,"  "  to  the  use," 
**  tenants  in  common,"  and  there  is  also  another 
right  of  way  devised  in  fee.  [Mellish,  L.J. — HjmI 
John  Harrison  any  other  access  to  the  property  ?] 
Not  at  that  time.  [Coleridge,  C.J. — If  the 
testator  had  meant  to  give  this  road  unto  John 
Harrison  until  he  had  other  access,  he  mieht 
have  said  so.]  But  we  contend  he  has  impliedly 
said  so,  for  the  testator  must  he  taken  to  have 
known,  at  the  time  he  made  his  will,  that  Jotin 
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Harrison  was  entitled,  subject  to  the  life  estate  of 

his  mother,  to  the  property  coloured  blue  as  tenant 

in  tail,  and  to  the  property  coloured  orange,  as 

heir-at-law  of  Abraham  Harrison  the  elder,  and 

that    therefore    John    would    in    all    probability 

shortly  come  into  possession  of    the  properties 

coloured  blue,  orange,  and  pink,  whereby  he  would 

have  other  access  to  the  kitchen ;  these  devolutions 

of  property  did  in  fact  take  place  during  the  lifetime 

of  John  Harrison ;   so  that  the  intention  of  the 

testator  to  give  this  right  of  way  for  a  short  time 

proved  sufficient  for  the  purpose  for  which  it  was 

intended,  namely,  to  give  John  Harrison  access  to 

the  property  over  the  defendant's  land,  until  he 

came  into  property  which  would  give  him  access 

through  land  of  his  own.    The  use  he  is  to  make 

of  this  right  of  way  strengthens  this  contention, 

it  is  not  a  general  right  of  way,  but  a  way  for 

limited  purposes.     [MfiLUsn,  L.J. — Where  there 

is  8  devise  of  land  in  fee,  and  also  of  something 

appurtenant  to  that  land,  is  not  the  devise  of  the 

thing  appurtenant  coextensive  with  that  of  the 

land  ?]    Not  always ;  in  the  case  of  a  rentcharge 

it  is  not:  {Nichols  v.  Jlawkes,  10  Hare  342.)  [Mel- 

Lisif,  L.J. — That  would  not  be  the  same  thing. 

James,  L.J. — Suppose  a  devise  of  land  in  fee,  and 

with  it  a  devise  of  hedge  bote  and  fire  bote  out  of 

an  adjoining  close  P]    In  that  case  the  devise  of 

the  hedge  bote  and  fire  bote  would  be  for  life  only : 

( Reay  v.  RawUnBon,  30  L.  J.  330,  Ch.)     Secondly, 

there  has  been  an  excess  of  user  by  the  plaintiff, 

whereby  the  easement  has  been  rendered  more 

burdensome  to  the  servient  tenement  than  the 

testator  intended  it  should  be,  and  the  easement  is 

thereby  extinguished. 

Hemming  v.  Burnett^  8  Ex.  1 ; 
Alien  v.  Gomme,  11  A.  &  E.  760 ; 
Williams  v.  James,  L.  Rep.  2  C.  P. ; 
Wood  v.  Saunders,  L.  Bep.  10  Ch.  582 ; 
Cowling  y.  Bigginson,  4  M.  &  W.  215. 

Wills,  Q.C.  {Cave,  Q.C.  with  him),  for  the  defen- 
dant. — The  intention  of  the  testator  was  to  grant 
this  right  of  way  as  appurtenant  to  the  land. 
[Mellish,  L.J.  —  Did  Abraham  Harrison  the 
younger  use  this  way  ?]  Yes,  he  had  no  other 
access.  If  this  way  had  not  been  mentioned,  there 
would  have  been  a  devise  of  a  kitchen  and  garden 
without  any  access  at  all,  and  this  shows  that  the 
way  was  not  meant  to  be  a  mere  personal  privilege. 
[James,  L.  J. — Supposing  the  land  belonged  to 
John  Harrison,  how  would  you  then  construe  the 
devise  of  this  way  P]  In  that  case  the  land  would 
be  land  without  any  access.  [Hellish,  L.  J. — Is 
it  not  the  law  that  the  way  of  necessity  ceases 
when  the  necessity  ceases  ?]  In  all  the  cases  in 
which  that  has  been  decided,  the  land  over  which 
the  way  has  led  fell  into  the  possession  of  the 
person  churning  the  right  of  way.  [Mellish,  L.J. 
— How  did  the  owner  of  orange  get  through  the 
highway,  but  through  blue?]  It  is  found  in  the 
case  there  is  no  way  for  carts  through  blue.  We 
have  also  a  right  by  prescription.  [Hellish,  L.  J. 
— If  you  prove  a  right  by  prescription,  do  you 

Firove  a  right  for  all  purposes  P]  For  all  purposes. 
Baggallat,  J.  A. — I  find  in  the  will  a  devise  of 
another  right  of  way  for  the  owners  and  occupiers 
of  certain  other  property  devised  by  the  testator 
in  fee.] 

MeUar,  Q.O.,  in  reply.— It  is  decided  in  Hohnea 

T.  Ooring  (2  Bing    76),  that  the  way  of  necessity 

w///  oease  when  the  necessity  ceases.  On  the  qaes- 

^ion  of  prescription,  no  amoant  of  user  without 


the  knowledge  of  the  owner  can  bind  the  servient 
tenement. 

Coleridge,  L.  J. — In  this  case  we  have  to  oor- 
strue  a  provision  in  a  devise  of  the  year  1830,  and 
therefore  a  devise  before  the  Wills  Act  came  into 
operation ;  consequently  we  have  to  be  Raided  by 
the  rules  of  law  existing  at  that  time.     W'e  have, 
moreover,  to  deal  with  matters  of  a  oomplicated 
nature,  but  which  when  explained  and  arranged  by 
counsel  are  clear,  and  form  themselves  into  fcnr 
distinct  matters  of  deyise.    They  are  distinguished 
on  the  plan  by  the  colours  blue,  orange,  pink,  and 
green,  and  it  appears  that  John  Harrison,  undff 
whom  the  defendant  claims,  took  in  various  ways 
the  lands  coloured    blue   (the    mined  dwelling- 
house),  pink  (kitchen  and  garden),  and  oraogo 
(the  remainder  of  the  property) ;  he  sever  had 
green,  and  the  question  is  to  what  extent  had  he  a 
right  of  way  over  green  to  pink  ?     Ho  took  pink 
by  devise,  and  orange  at  the  same  moment  by  in- 
heritance as  right  heir  of  the  settlor,  by  a  settle- 
ment which  had  been  made  in  1786.    Me  was  also 
tenant  in  tail  to  blue  with  remainder  to  himself  in 
fee  under  the  settlement,  but  he  did  not  come  into 
possession  of  blue  at  the  same  time  with  pink 
and  orange.     Such  being  the  state  of  the  pro- 
perty, the  defendant    under    and    by  virtue    of 
the  proviso    in    the  will,  claims  to   be  entitled 
to  this  right  of  way,  as  a  way  for  all  purposes, 
and   at  the    same  time  a  more  convenient  way 
to  the   kitchen  and  garden;  this  claim  is  now 
in  dispute,  and  we  find  that,  although  the  way  fras 
more  convenient,  yet  that  he  now  has  other  access 
to  the  property  through  the  ruinous  house  which 
is  coloured  blue,  though,  at  the  date  of  the  testa- 
tor*s  will,  this  road  in  dispute  was  the  only  access 
to  the  property.     Such  being  the  state  of  things, 
the  question  arises  what  is  the  effect  which  the 
court  is  to  give  to  the  following  devise  ?  "  I  will 
and  direct  that  my  said  nephew,  John  Harrison, 
shall  have  the  privilege  or  right  of  road  for  loading 
coals  and  dung,    and    other    necessarv    things, 
through  the  large  gate  opening  from  Bridge-street 
near  to  the  cow-house  in  the  said  upper  croft  over 
the  said  upper  crofb  to   the    said    kitchen    and 
garden."    There  can  be  no  doubt  that  at  the  time 
the  will  was  written,  according  to  the  rules  of  law 
which  then  existed  (before  the  Wills  Act  had  come 
into  operation),  the  words  in  dispute  would  not  have 
been  sufficient  to  convey  the  fee  to  John  Harrison. 
and  the  court  is  bound  to  give  effect  tq  those  rales 
nnless,  from  an  inspection  of  the  whole  document, 
it  is  apparent  that  the  intention  of  the  testator 
woald  be  frustrated,  and  in  that  case,  if  it  was 
evidently  the  intention  of  the  testator  to  pass  the 
fee,  the  court  would  give  effect  to  such  intention. 
Here,  however,  the  court  have  looked  into  the  will 
itself,  which  appears  to  have  been  drawn  by  some- 
one conversant  with  terms  of  art.  and  it  appears, 
moreover,  that  the  devise  of  this  right  of  way 
occurs  between  two  separate  devises  in  fee.     [His 
Lordship  read  from  the  will.]    In  addition  to  tnat, 
as  Sir  Richard  Bairgallay  has  pointed  out,  in  other 
parts  of  the  will  rights  are  bequeathed  in  which 
le^l  terms  are  used,  and  in  another  part  of  the 
will  there  is  a  devise  of  a  right  of  way  which  is  dis- 
tinctly granted  as   appurtenant  to  certain  pre- 
mises devised.    At  the  same  time  other  estates  in 
fee  are  also  created,  showing  that  the  will  we  have 
to  deal  with  was  drawn  up  by  some  person  who 
knew  the  effect  of  legal  terms.    The  inflexible  rale 
of  law  IB  tba^  legjil  words  are  to  be  given  tbeir 
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legal  interpretation,  and  seeing  that  in  this  will 
there  is  nothing  to  compel  or  induce  the  coart  to 
torn  aside  from  the  ordinary  rales  of  interpretation, 
I  come  to  the  conclnsion  that  when  the  testator 
uses  the  words  *'  I  will  and  direct  that  John 
Harrison  shall  have  the  privilege  or  right 
of  road,  &c.,"  he  means  what  he  says.  It 
has  been  suggested,  very  reasonably,  that 
a  way  of  necessity  must  be  given,  because, 
without  any  mention  of  a  right  of  way,  the  law 
would  have  put  one  in  as  a  way  of  necesaitv,  bu^« 
if  this  were  so,  I  am  not  sure  but  that  would  only 
apply  to  a  certain  reasonable  length  of  time, 
namely,  op  to  the  time  when  John  Harrison  came 
into  possession  of  pink,  orange,  and  blue.  The 
moment  he  became  possessed  of  all  these  pro- 
perties, he  would  have  other  access,  and  the  right 
would  cease,  and  authority  has  pointed  out  that 
the  way  would  cer«se  when  the  necessity  ceases ; 
in  point  of  fact,  in  five  or  six  years  the  necessity 
for  this  way  would  have  ceased,  and  John  Harrison 
would  have  other  access  to  it.  I  say  now,  what  I 
said  in  the  argument  on  the  limited  construction 
of  this  devise,  John  Harrison  got  all  the  testator 
meant  to  ^ve  him,  he  meant  at  all  events  that 
John  Harrison  should  have  this  right  of  way  for 
his  lifetime.  He  knew  that  John  Harrison  would 
soon  have  other  access  to  the  property,  and  it 
seems  to  me,  by  the  true  construction  of  the  will, 
that  the  right  and  privilege  was  limited  to  the 
lifetime  of  John  Harrison,  and  that  therefore  the 
defendant  cannot  succeed.  Then  it  has  been 
suggested  that  the  defendant  can  make  out  the 
right  he  claims  by  user,  because  there  has  been 
from  1839  to  1868  a  user  by  John  Harrison  or  John 
Harrison's  tenants  sufficient  to  gain  the  right. 
Now  without  going  into  the  difficult  and  unsettled 
question  of  what  would  be  the  effect  of  coming 
into  a  limited  right,  and  then  endeavouring  b^ 
nser  to  enlarge  such  right,  or  what  effect  a  tacil 
assent  might  have  on  such  user  I  do  not  say,  out, 
I  conceive  it  to  be  impossible  for  the  defendant  to 
enlarge  this  from  a  personal  right  to  a  fee,  which 
is  the  only  effect  such  user  could  have;  and  I 
come  to  the  conclusion  that  whether  under  the 
will  or  not,  nothing  has  been  made  out  to  jnscify 
the  defendant's  right  to  use  this  way. 

James,  L.J. — I  am  of  the  same  opinion.  It  was 
conceded  that  if  at  the  time  of  the  direction  in  this 
will  relating  to  the  right  of  way  in  dispute,  John 
Harrison  had  been  possessed  in  fee  of  the  land  to 
which  the  way  leads,  that  then  these  words,  "  I 
will  and  direct  that  John  Harrison,"  <&c.,  would  not 
have  given  anything  more  than  the  right  to  John 
Harrison  for  himself.  But  let  that  he  so,  how 
are  we  to  give  a  different  meaning  to  these  words 
than  that  which  they  ordinarily  would' bear?  Is 
there  any  inference  we  can  draw  irom  the  will  to 
say  that  something  else  was  the  meaning  of  the 
testator?  It  would  be  very  singular  for  the 
testator  simply  to  give  this  right  for  life,  when  he 
could  have  easily  expressed  a  larger  right;  he 
might  have  known  that  John  Harrison  would  not 
abase  this  right.  We  have  no  means  of  knowing 
this  one  way  or  the  other,  for  we  are  dealing 
with  wordd  themselves,  and  the  meaning  of 
those  words  is  to  give  tho  right  to  John  Har- 
rtson  alone,  and  not  to  John  Harrison,  his 
heirs  and  assigns.  On  the  first  point,  therefore, 
I  am  nnable  to  agree  witb  the  Court  of  Queen's 
Beaeh.  With  regard  to  the  second  point, 
wkich  mBj,  assainwg  this  right  of  way  to  be  a 


right  in  fee  simple,  whether,  originally  a  gift  for 
limited  purposes,  it  has  been  altered  by  user? 
With  regard  to  that,  there  was  a  case  recently 
decided  bv  the  Court  of  Appeal  with  reference  to 
a  right  of  way  over  Wimbledon  Common,  and 
there,  entirely  adopting  the  rule  of  law  as  laid 
down  in  Williams  v.  James  {uhi  sup.),  we  decided 
that  the  use  must  be  limited  to  the  reasonable 
use,  for  the  purposes  of  land  in  the  state  in  which 
it  appeared  to  be  when  the  right  arose(a). 

Mellisii,  L.  J. — We  have  here  to  decide  whether 
a  devise  of  a  right  of  way  is  to  be  construed  to  bo 
a  w»y  for  all  purposes  and  for  all  times,  whether 
by  the  will  or  by  user,  or  by  necessity,  or  whether 
it  is  to  be  a  right  limited  to  the  lifetime  of  tbe 
devisee.  The  material  matter  on  which  we  have 
to  proceed  is  the  will,  and  this,  beyond  all  qties- 
tion,  uses  words  which,  according  to  their  natural 
interpretation,  would  give  an  interest  for  life  only. 
Whether  this  way  is  appurtenant  or  not  is  not 
necessary  to  decide.  This  case  is  not  alleged  to  be- 
long to  that  class  of  cases  decided  before  the  Wills 
Act  in  which  the  courts  have  enlarged  tho  estate 
devised ;  still,  if  from  reading  the  whole  will  we  can 
discover  any  intention  to  grant  a  larger  estate 
than  here  is  strictly  given,  we  would  decide  in 
favour  of  such  intention  ;  but  when  we  look  at  the 
will,  and  the  reasons  for  conferring  on  the  devisee 
an  estate  only  for  life,  we  cannot  but  come  to  the 
conclusion  that  that  is  all  tbe  testator  meant  to  give. 
The  reason  given  against  this  is,  that,  if  we  do  not 
hold  this  to  be  a  devise  in  fee,  on  John  Harrison's 
death,  the  way  would  be  a  way  of  necessity,  and 
the  testator  could  not  have  contemplated  that. 
Now  if  there  really  had  been  no  other  way,  then 
considerable  weight  would  attach  to  that  argu- 
ment, but  the  strong  probability  was  that  John 
Harrison  before  his  death  would  come  into  the 
blue  property  as  tenant  in  tail.  He  was  possessed 
in  fee  of  the  remainder  of  the  property,  and  there- 
fore on  his  death  this  would  not  be  a  way  of 
necessity.  It  therefore  comcH  to  l)e  a  question  of 
probability.  Are  these  probabilities  sufficient  to 
induce  the  court  to  hold  this  to  be  a  devise  in  fee, 
or  are  they  not?  I  am  of  opinion  they  are 
not.  There  is  then  under  the  will  no  such  right 
of  way  as  is  claimed.  Is  there  then  a  right  of  way 
by  necessity  ?  It  is  clear  there  is  not.  It  is  no 
answer  to  this  to  say  there  is  another  way  only 
narrower,  because  in  such  case  the  owner  can 
enlarge  it.  In  the  next  place,  is  there  any  way  by 
user.^  John  Harrison  did  not  get  this  right  of 
way  for  all  purposes,  and  in  that  case  no  user 
would  give  'any  greater  right.  No  doubt  there  is 
the  question  whether  the  change  in  the  premises 
has  not  affected  the  right,  but  it  is  not  necessary 
to  decide  that,  as  there  must  be  a  substantial 
change.  It  is  not  necessary  to  give  an  opinion  on 
this,  becauHC  the  inference  of  fact  we  should  draw 
is  that  the  user  was  intended  to  be  a  user  under 
the  will,  and  ^hs  so  understood  by  all  parties. 

Baggallay,  J.  a. — I  am  of  the  same  opinion  and 
for  the  reasons  given. 

Cleasby,  B. — I  come  to  the  same  conclusion  and 
for  the  same  reasons. 

Judgment  reversed  with  conts. 

Solicitor :  Henry  0.  Finld,  for  /.  0.  Jacks&n,  of 
Belper;  Bevan  and  Daniel,  for  Warthington,  of 
Derby. 

(o)  The  ease  to  ^Yi\c\i  3MiiQA,'L.S.>V«t«  T«k\«t^  \%  \^^ 
cane  of  T?i«  VVimbUdouaudPatueM  C<«ww«m.Qw\A«t^aV.<>t* 

^  T.  DMon,  reported  3a  UT.Bav.  2^.^.^^* 
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HIGH    COURT    OF   JUSTICE. 


DIVISIONAL    COURT   FOR   APPEALS 
FROM   INFERIOR  COURTS. 

Kaportod  by  K.  W.  KcKsllab,  Esq.,  Barritt«r-«t-LftW. 


Thursday,  Jan,  27,  1876. 

Saunders  v.  Whittle. 

Matter  and   servant — Leaving  service — Wages  of 

current  week. 
Plaintiff  was  hired  by  defendant  as  a  painter,  by 
the  week,  his  wcLaes  to  be  sevenpence  per  hour, 
payable  every  Saturday  at-  noon.     The  fuU  week 
was  fifty-four  and  a  half  hours,  concluding  at 
5.30  p.m.  on  each  Friday,  but  overtime  was  paid 
at  tJis  same  rate,      Tlis  engagement  wa^   deter* 
ininable  by  either  party  at  a  weck*s  notice. 
Plaintiff  left  the  service  wHliout  notice,  ou  a  Friday 
at  noon,  having  completed  f fly -seven  hours,  tn- 
cUiding  overtimCt  since  the  previous  Friday, 
Held,  upon  apveal  from  a  County  Court,  that  the 
plaintiff  coula  not  recover  his  wages  for  tlie  current 
week  of  his  leaving  the  service. 
Appeal  from  the  County  Court  of    Lancashire, 
holden  at  Warrington. 

This  was  an  action  brought  to  recover  the  sum 
of  U.  13«.  3d.y  claimed  by  the  plaintiff  as  due  to 
him  from  the  defendant  for  wages. 

The  plaintiff  is  a  journeyman  painter,  and  the 
defendant  a  pain 'er,  plumber,  and  glazier,  carrying 
on  business  at  Warrington,  in  the  county  of  Lan- 
caster. 

Plaintiff  was  hired  by  defendant  as  a  painter,  by 
the  week.  His  wages  were  to  be  7d.  per  hour, 
payable  every  Saturday  at  noon.  Either  party 
was  to  be  at  liberty  to  determine  the  engagement 
by  giving  to  the  other  one  week's  notice  of  his 
intention  to  do  so. 

The  plaintiff  entered  upon  the  service,  and  a 
time  sheet,  showing  the  number  of  hours  worked 
by  the  olaintiff  during  the  week,  was  brought  in 
every  Saturday  roominGT  by  the  plaintiff,  and  the 
amount  of  wages  he  received  varied  according  to 
the  hours  he  had  made  during  the  week.  The  full 
week  consisted  of  fifty-four  hours  and  a  half,  cal- 
culated from  6  a.m.  on  Saturday  to  5.30  p.m.  on  the 
following  Friday ;  overtime  was  paid  for  at  the 
same  rate  per  hour  as  the  ordinary  time.  The 
liours  of  each  day  were  calculated  from  6  a.m.  to 
5.30  p.m.,  except  Saturday,  which  ended  at  noon, 
and  Monday,  when  the  hours  were  calculated  from 
7  a.m.  instead  of  6  a.m. 

In  the  course  of  a  week  defendant  had  occasion 
to  complain  of  plaintiff's  work,  and  the  latter  took 
offence  and  refused  to  finish  the  job  in  hand,  and 
left  at  mid-day  on  a  Friday,  without  having  given 
defendant  any  notice. 

The  amount  sought  to  be  recovered  by  the  plain- 
tiff in  the  action  was  for  fifty-seven  hours  work, 
calculated  (including  some  overtime)  np  to  noon 
on  the  Friday. 

On  the  trial  of  the  action,  on  the  12th  Aug. 
last,  it  was  contended  on  behalf  of  the  defendant 
that  the  plaintiff,  by  leaving  his  work  unfinished 
and  before  the  expiration  of  the  current  week,  and 
without  notice,  bad  forfeited  any  right  to  be  paid 
for  the  hours  he  had  worked  up  to  the  time  of  his 
so  leaving,  inasmuch  as,  although  the  plaintiff's 
wages  were  to  be  calculated  at  a  certain  price  per 
hour,  the  engagement  waa  in  fact  a  weekly  one, 
v.th  all  the  consequences  incident  to  such  a  hiring. 


On  the  other  hand,  it  was  contended,  on  behalf 
of  the  plaintiff,  that  the  hiring  was  of  such  a  cha- 
racter as  to  entitle  the  plaintiff  to  his  wages  for 
the  hours  which  he  had  actually  worked,  so  that, 
although  he  had  leHi  his  work  without  notice,  he 
was  entitled  to  be  paid  for  every  complete  hoar 
that  he  had  worked  up  to  the  time  of  his  leaving, 
and  Button  v.  Thompson  (L.  Ren.  4  C.  P.  330)  was 
relied  on.  His  Honour  the  judge,  concnrring  in 
this  view,  gave  a  verdict  for  the  plaintiff. 

The  question  for  the  opinion  of  the  conit  is, 
whether,  on  the  facts  as  stated  in  this  case,  the 
plaintiff  was  entitled  to  recover. 

B.  PoUoek  argued  for  appellant,  the  defendant. 
— The  case  referred  to.  Button  v.  Thompson,  is  not 
in  point;  the  plaintiff  was  a  sailor  at  monthly 
wages,  and  all  that  was  held,  even  by  the  majority 
of  the  court,  was  that  he  was  entitled  to  wages  for 
the  month  preceding  that  during  which  he  was 
left  behind  by  his  ship  through  his  own  mis- 
conduct. Brett,  J.,  considered  he  was  not  entitled 
to  any  wages  unless  he  completed  the  voyage. 
Walsh  V.  WaUey  (L.  Rep.  9  Q.  B.  367)  was  decided 
upon  an  agreement  that  wages  should  be  forfeited 
under  the  circumstances  which  took  place ;  but  in 
his  judgment  Cockburn,  C.  J.,  said,  **  the  wages  of 
the  current  week  would  have  been  forfeited  by  the 
general  law."  The  old  cases  are  all  cited  in  the 
notes  to  Cutter  v  Powell  (2  Sm.  L.  Cas.,  7th  edit., 
pp.  11  to  49). 

No  one  appeared  for  the  respondent. 

Cleasby,  B. — This  question  is  concluded  by  the 
statement  of  the  case.  The  plaintiff  was  employed 
by  the  week,  although  his  payment  was  computed 
by  the  hour.  Buttoji  v.  Tliompson  merely  decided 
upon  a  peculiar  contract,  that  a  servant  was  en- 
titled to  wages  earned  during  the  month  before 
that  in  which  he  absented  himself.  It  is  no  autho- 
rity that  he  wonld  have  been  entitled  to  his  cur- 
rent wages.  Here  the  plaintiff  was  engaged  by 
the  week,  and  having  left  his  service  during  a 
week,  he  could  have  no  claim  for  the  wages  he 
would  have  earned  at  the  end  of  it. 

Grove,  J. — I  am  of  the  same  opinion.  This  case 
is  not  touched  by  Button  v.  Thompson,  but  is 
clearly  within  the  well  established  rule  of  the  other 
authorities  cited. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  defendant,  the  appellant. 

Solicitors  for  appellant,  Gregory,  Bowel fffes,  andl 
Co. 


Clehson  (app.)  V.  Hubbard  (resp.) 

Employers  and  Workmen  Act  1875  (38  ^  39  Vict 
c.  90),  s,  4 — Dispute  under  tlis  Act — Breach  o, 
contract — Summary  jurisdiction. 

Sect.  4  of  the  Employers  and  Workmen  Act  187S 
enacts,  thcU  a  dispute  under  the  Act  {defined  b^ 
sect,  3  as  any  dispute  between  an  employer  and  (f-~  ■ 
workman,  arising  out  of  or  incidental  to  thei^ 
relalion  as  such)  may  be  heard  and  determined  b^ 
a  court  of  summary  jurisdiction. 

Held,  upon  a  case  stated  by  justices  who  had  dt^ 
dined  jurisdiction,  that  a  dispute   under  tkt^ 
section  included  a    claim   by   an  employer  fo^  ^ 
damage  caused  by  his  workman*s  absence  wWm^ 
out  notice,  no  ezplancUion  having    afterwards 
taken  place  between  them ;   and  that  the  j^uHces 
must  hear  and  deter^nine  it. 
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Clemson  (app.)  t;.  Hubbabd  (reap.). 


[Drvr.  App. 


This  was  a  case  stated  pursuant  to  20  &  21  Vict. 
c.  43,  by  three  justices  for  the  borough  of  Derby. 

On  the  29th  Sept.  1875,  John  Clemson,  of  the 
said  borough,  boot  manufacturer,  applied  at  the 
coart  of  petty  sessions  for  the  said  borough,  for  a 
Hummons  against  Edward  Hubbard,  a  workman 
then  in  his  employment,  and  delivered,  pursuant 
%o  rule  No.  1,  made  under  the  Act  33  &  39  Vict.  c. 
90y  the  following  particulars  of  his  cause  of  action  : 

Edwd.  Hnbbard, 
1875.  Dr.  to  Mr.  John  Clemson. 
Sept.  27.  To  damage  and  loss  caused  by  yoar  ab- 
■entinir  yonrielf  from  my  employment  from 
this  date,  without  giving  previous  notice, 
and  whereby  I  have  suffered  damage  to  the 
amount  of  51.  and  upwards  £5 

Summons  having  been  thereupon  issued  and 
served,  the  said  Edward  Hubbard,  pursuant 
thereto,  appeared  before  us  at  the  Police  Office, 
1'own  Hall,  in  Derby  aforesaid,  on  the  6th  Oct. 
1875.  The  attorney  for  the  said  John  Clemson 
opened  his  case  by  stating  that  the  proceedings 
were  under  the  Employers  and  Workmen  Act 
lb75;  that  the  then  defendant  had  contracted  with 
the  plaintiff,  his  client,  as  a  cutter-out  in  his  trade 
of  a  boot  manufacturer,  at  weekly  wages ;  that  on 
Saturday,  the  25th  Sept.  1875,  tho  defendant 
having  finished  his  current  week's  work,  and  re- 
ceived his  wages,  but  having  given  no  notice  or 
intimation  whatever  of  his  intention  to  leave  the 
complainant's  service,  had  absented  himself  on 
Monday  morning,  the  27tb,andhad  not  afterwards 
resumed  his  work,  nor  offered  any  explanation  of 
his  conduct ;  that  by  this  sudden  and  unexpected 
absence  the  defendant  had  occasioned  serious  in- 
convenience and  loss  to  the  plaintiff,  who  would 
have  Buffered  little  or  none  if  the  defendant  had 
given  (as  it  was  contended  he  was  bound  to  have 
done)  a  week's  notice  of  his  intention  to  leave  the 
plaintiff's  service. 

Hereupon  the  defendant's  attorney  objected  that 
the   plaintiff,  on  his  own  showing,  was  out  of 
court ;  that  here  there  was  no  dispute  (in  the  words 
of  the  Act)  arising  out  of  or  incidental  to  the  rela- 
tion of  employer  and  workman,  inasmuch  as  the 
defendant,  until  the  present  moment,  had  had  no 
distinct  intimation  that  the  plaintiff  claimed  from 
him  a  week's  notice,  and  hence  had  had  no  oppor- 
tanity  of  disputing  that  claim ;  that  the  foundation 
of  the  justices'  jurisdiction,  in  all  cases  under  the 
Act,  is  the  fact  of  the  existence  of  such  a  **  dis- 
pute ;*'  that  here  the  plaintiff's  particulars  showed 
t^bat  the  present  was  a  simple  action  for  damages 
for  breach  of  contract,  which  the  County  Court 
might   well  entertain  nnder    its    Common    Law 
Jurisdiction,  but  which  neither  it  nor  the  justices 
liad  power,   under  the  Employers  and  Workmen 
Act,  to  try.    The  plaintiff  urged  that  a  dispute  in 
laci  existed,  sufficient  *to  found  the  magistrates' 
jurisdiction,  or,  at  all  events,  would  do  so  if  the 
other  side  would  now  pro  farmd  do  what  it  did  in 
fact,  viz.,  deny  the  plaintiff^s  claim.    The  defen- 
dant's attorney,  however,  declined  either  to  admit 
or  deny  the  claim,  and  contended  that,  even  if  he 
should  deny  it,  his  denial  would  not  give  the  court 
jurisdiction,  inasmuch  as  the  cause  of  action  would 
then  be  something  which  had  arisen  since,  and 
which  did  not  exist  when  the  action  was  brought 
by  the  entry  of  the  plaint ;  that  the  only  question 
WM|»  whether  a  dispute  existed  at  that  time,  and 
that  it  WM  immaterial  whether  a  dispute  existed 
M  the  prosent  moment  or  not. 


It  appearing  to  the  justices  that  the  objection 
nrgcd  on  behalf  of  the  defendant  to  this  jurisdic- 
tion was  well  founded,  and  that  the  intention  of 
the  Employers  and  Workmen  Act  1875, as  indicated 
in  its  title,  and  all  its  provisions,  is  not  to  give  jus- 
tices any  general  authority  like  that  possessed  at 
common  law  by  the  County  Court  to  try  actions 
for  breach  of  contract,  but  to  confer  upon  them 
conjointly  with  the  County  Court  an  entirely  new 
jurisdiction,  viz,  to  arbitrate  in  an  equitable  rather 
than  strictly  legal  sense  '*  disputes "  between 
employers  and  workmen  who  are  unable  to  adjust 
them  amicably,  the  justices  dismissed  the  case. 

Laiorance  argued  tor  appellapt,  the  complainant. 
— The  sole  question  is,  whether  this  was  such  a 
case  as  was  intended  to  be  included  in  the  summary 
jurisdiction  given  to  justices  by  sect.  4  of  the 
Employers  and  Workmen  Act  1875  (38  &  39  Vict, 
c.  90).  The  words  are :  "  A  dispute  under  this 
Act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary 
jurisdiction,  and  such  court,  for  the  purposes  of 
this  Act,  shall  ^e  deemed  to  be  a  court  of  civil 
jurisdiction,  and  in  a  proceeding  in  relation  to  any 
such  dispute  the  court  may  order  payment  of  any 
sum  which  it  may  find  to  be  due  as  wages,  or 
damages,  or  otherwise,  and  may  exercise  all  or 
any  of  the  powers  by  this  Act  conferred  on  a 
County  Court :  Proviaed  that  in  any  proceeding 
in  relation  to  any  such  dispute  the  court  of  sum- 
mary jurisdiction — (1)  shall  not  exercise  any  juris- 
diction where  the  amount  claimed  exceeds  10/. ; 
and  (2)  shall  not  make  an  order  for  the  payments 
of  cnj  sum  exceeding  10/.,  exclusive  of  the  coses 
incurred  in  tho  case;  and  (3)  shall  not  require 
security  to  an  amount  exceeding  10/.  from  any 
defendant  or  his  surety  or  sureties." 

Buszard  appeared  on  behalf  of  the  justices,  and 
argued  in  support  of  their  decision  for  the  defen- 
dant.— The  justices'  jurisdiction  in  this  case  de- 
pends upon  the  meaning  of  "a  dispute  under  this 
Act."  it  is  explained  in  the  3rd  section,  where 
such  matters  as  this  are  expressly  provided  to  be 
determined  in  a  County  Court.  The  w  ords  are : 
"  In  any  proceeding  before  a  County  Court  in 
relation  to  any  dispute  between  an  em  Ployer  and 
a  workman  arising:  out  of  or  incidental  to  their 
relation  as  such  (which  dispute  is  hereinafter  re- 
ferred to  as  a  dispute  under  this  Act),  the  court 
may,  in  addition  to  any  jurisdiction  it  might 
have  exercised  if  this  Act  had  not  passf^,  exercise 
all  or  any  of  the  following  powers ;  that  is  to  say — 
(IWt  may  adjust  and  set-off  the  one  at^ainst  the 
other  all  such  claims  on  the  part  either  of  the 
employer  or  of  the  workman,  arising  out  of  or 
incidental  to  the  relation  between  tnem,  as  the 
court  may  find  to  be  subsisting,  whether  such 
claims  are  liquidated  or  unliquidated,  and  are  for 
wages,  damages,  or  otherwise ;  and  (2)  if,  having 
regard  to  all  the  circumstances  of  the  case,  ic 
thinks  it  just  to  do  so,  it  may  rescind  any  contracD 
between  the  employer  and  the  workman  upon 
such  terms  as  to  the  apportionment  of  wages  or 
other  sums  due  thereunder,  and  as  to  the  payment 
of  wages  or  damages,  or  other  sums  due,  as  it 
thinks  just ;  and  (3)  where  the  court  might  other- 
wise award  damages  for  any  breach  of  contract  it 
may,  if  the  defendant  be  willing  to  give  security  to 
the  satisfaction  of  the  court  for  the  performanco 
by  him  of  so  much  of  his  contract  as  remains  un- 
performed, with  the  consent  of  the  plaintiff,  accept 
such  security,  and  other  performanoe  of  the  oou- 
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tract  accordiDgly,  in  place  either  of  the  whole  of 
the  damages  which  would  otherwise  have  been 
awarded,  or  some  part  of  such  damages."  A  further 
explanation  of  a  dispute  under  this  Act  may  be  ob- 
tained by  considering  the  words  used  in  previous 
btatutes  upon  this  subject ;  by  20  Geo.  2,  c.  19, 
8.  1,  *'  all  complaints,  differences,  and  disputes  " 
I  etween  employers  and  workmen  were  to  bo  heard 
and  determined  by  justices;  31  Geo.  2,  c.  11,  s.  3, 
uses  the  same  woids.  By  4  Geo.  4,  c.  34,  s.  3,  a 
further  power  is  given  to  justices  to  hear  and 
determine  upon  complaint  of  employers  certain 
breaches  of  contract,  besides  their  previous  juris- 
diction. And  the  last  Act  before  this  of  1875 
(30  &  31  Vict.  c.  141),  gives  by  sect.  4,  jurisdiction 
on  breach  of  contract,  "  or  wherever  any  ques- 
tion, difference,  or  dispute  shall  arise  as  to  the 
rights  or  liabilities  of  either  of  the  parties,  or 
touching  any  misusage,  misdemeanor,  misconduct, 
ill  treatment,  or  injury  to  the  person  or  property 
of  either  of  the  parties  under  any  contract  of  ser- 
vice.'* It  is  clear  that  the  Legislature  intended 
to  materially  limit  the  justices'  jurisdiction  by  the 
Act  of  1875;  and  as  **  a  dispute"  alone  can  now 
be  heard  and  determined  by  them,  and  then  they 
are  to  be  deemed  a  court  of  civil  jurisdiction,  it 
roust  follow  that  sect.  4  relates  to  arbitration  by 
a  justice  upon  a  submission  made  by  both  parties, 
not  to  such  matters  as  a  breach  of  contract,  which 
CHU  be  settled  under  the  ordinary  jurisdiction  of  a 
County  Court.  Sect.  9  introduces  the  5th  section 
of  the  Debtors'  Act  1869,  therefore  a  court  of  sum- 
mary jurisdiction  can  enforce  its  orders  by  impri- 
Houment.  This  was  never  intended  except  with 
the  consent  of  the  parties.  If  such  a  claim  as  this 
c»an  be  so  determined,  the  workmen  will  be  worse 
off  than  they  were  before. 

Cleasby,  B. — I  do  not  think  we  need  hear  Mr. 
linwrauce  in  reply.  The  question  is,  whether 
this  claim  for  damage,  caused  by  a  workman's 
absence  from  his  employment  without  notice  can 
be  recovered  by  the  employer  from  the  workman 
under  the  summary  jurisdiction  granted  by  sect.  4 
of  the  Employers  and  Workmen  Act  1875  ?  It 
turns  upon  the  meaning  of  "  a  dispute  between  an 
employer  and  a  workman  arising  out  of  or  inci- 
ci(;ntal  to  their  relation  as  such."  The  argument 
for  the  respondent  is,  that  as  two  minds  must 
consent  to  a  contract,  so  there  must  be  two  con- 
sefiting  minds  to  constitute  a  dispute.  I  think  it 
a  monstrous  interpretation  to  put  upon  this  legis- 
lation that  the  summary  remedy  provided  for  an 
aggrieved  person  should  be  availaule  only  if  both 
parties  consent.  Such  a  construction  of  the  word 
"dispute"  would  nullify  many  of  the  provisions 
of  the  Act ;  it  is  sufiBcient  to  refer  to  the  1st  sub- 
section of  sect.  3:  The  additional  or  equitable 
povv  ers  given  to  a  County  Court  Judge  by  sect.  3 
can  be  exercised  only  in  a  proceeding  in  relation 
to  the  same  disputes  under  this  Act  which  can  be 
hoard  and  determined  by  a  court  of  summary 
jurisdiction  under  sect.  4;  one  of  these  powers  is 
by  the  1st  sub- section,  to  "  adjust  and  set-off  the  one 
against  the  other  ail  such  claims  on  the  part 
either  of  the  employer  or  the  workman  arising  out 
of  or  incidental  to  the  relation  between  them  as 
the  court  may  find  to  be  subsisting,  whether  such 
claims  are  liquidated  or  unliquidated,  and  are  for 
wages,  damages,  or  otherwise."  There  is  nothing 
there  about  agreeing  to  dispute  euoh  claims,  and 
it  would  be  impossible  to  apply  that  clause  with 
any  effect  if  it  were  necessary  to  obtain  such 


agreement.  We  can  see  what  was  the  summary  jn- 
risdiotion  of  justices  in  these  matters  before  the  Act 
of  last  year,  by  referring  to  sect.  4  of  30  &  31  Vict, 
c.  141.  It  seems  to  me  that  the  extent  of  the 
jurisdiction  has  not  been  altered  at  all,  and  that  it 
would  be  unreasonable  to  hold  that  the  word  dis* 
pute  has  the  limited  sense  sugf^ested.  Althoagh 
the  justices  here  have  acted  with  prudence  and 
propriety  in  doubting  their  jurisdiction  under  this 
new  legislation,  yet  this  case  must  be  remitted  to 
them  to  try  it  on  its  merits. 

Gbovb,  J. — I  am  of  the  same  opinion.  It  woaM 
be  very  peculiar  if  a  dispute  which  justices  have 
power  to  decide  were  to  arise  upon  a  notice  of 
leaving,  and  not  upon  an  absence  without  leave. 
The  summary  jurisdiction  is  not  merely  by  con- 
sent; a  dispute  would  come  within  it  if  caused  by 
words  between  the  parties  or  by  the  acts  of  either 
of  them,  or  if  it  arose  from  a  breach  of  contract. 
The  statutes  authorise  imprisonment  only  when  a 
person,  upon  whom  a  penalty  is  imposed,  has 
means  and  refuses  to  pay.  Both  employers  and 
workmen  are  liable  for  aamages  for  breach  of  con- 
tract, and  such  damages  are  recoverable  by  sum- 
mary jurisdiction.    The  case  must  go  back. 

FiBU),  J. — I  am  entirely  of  the  same  opinion, 
and  clearly  so,  for  the  reasons  given.  I  merely 
add,  that  it  would  be  a  bad  day  for  workmen  if  for 
all  small  claims  by  or  against  them  they  were  com- 
pelled to  go  to  the  County  Courts. 

Judgment/or  appellant  with  costs. 

Solicitor  for  appellant,  H,  Tyrrell,  for  A.  J,FUn(, 
Derby. 

Solicitors  for  the  justices,  ^yhl8ton  and  Cooper t 
Derby. 

Friday,  Jan,  28, 1876. 

Howes  (app.)  v.  Peake  (resp.). 

Befreshmetht  house —  Entirtainmeni — 23  Vid. 

c,  27,  «.  6. 

The  appellant* s  shop,  which  he  hept  open  untU  two 
or  three  o*dock  in  the  morning,  consisted  of  one 
room  only,  open  in  front,  iciiliout  seats  of  any 
kind;  and  the  persons  who  frequented  tlie  shop 
simply  drank  ginger  heer  or  lemonade  at  the 
co^mter  and  tqent  away. 

Held,  hy  Qro'je  and  Field,  J  J.  {Cleashy,  J5.,  dis* 
senting),  affirming  the  conviction  of  a  magtsirat^^ 
that  this  was  a  shop  kept  open  for  public  refresh-' 
menr,  resort,  and  enttitainnient,  within  23  Vict, 
c.  27,  s,  6,  and  required  a  licence  as  a  refresh- 
ment house. 

This  court  will  hear  only  one  counsel  on  each  side 
upon  appeals  from  inferior  courtSi 

This  was  a  case  stated  under  the  statute  20  &  21 
Yict.  c.  43,  by  Ralph  Benson,  Esq.,  one  of  the 
magistrates  of  the  police  cdlrts  of  the  Metropolis, 
sitting  at  the  Southwark  Police  Court. 

The  appellant,  upon  the  30th  March  1875,  and 
by  various  adjournments  to  the  12th  May  1875^ 
appeared  before  the  said  magistrate  on  a  summons 
taken  out  against  him  by  the  respondents,  and 
framed  on  the  6th  section  of  the  Aot  23  Yiot.  2. 27» 
which  summons  was  as  follows: 
Metropolitan  ^  Yon  are  herebv  to  take  notioe  that  an 
Polioe  Distriot,  r  information  hath  this  day  been  laid 
to  wit.  )  and  exhibited  against  yon  before  me, 
Balph  Ai^rastaa  Bensen,  Esq.,  one  of  the  Metr^jwHtaa 
Polioe  ma^stratee,  sitting  at  the  Metropolitan  PoHoe 
Court  at  Sonthwaf  k,  in  the  oonnty  of  Snrr^,  within  tiM 
Metropolitan  Polioe  District,  by  James  Pean,  ofllev  d 
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exeise,  in  and  by  which  information  it  is  allegped  that, 
alter  the  passing  of  a  certain  Act  of  Parliament,  made 
and  passed  in  the  year  1860,  and  intitnled  "  An  Act  for 
gjranting  to  her  Majesty  certain  duties  on  wine  licences 
and  refreshment  houses,  and  for  regulating  the  licensing 
of  refreshment  houses  and  the  granting  of  wine  licences," 
and  within  six  calendar  months  before  the  day  of  exhi- 
biting the  said  information,  to  wit,  on  the  2l8t  Feb.  now 
last  past,  and  within  the  limits  of  Chief  Office  of  Inland 
Berenue  in  London,  to  wit,  at  the  parish  of  St.  George 
the  Mari^r,  Southwark,  in  the  county  of  Surrey,  yon 
t  kept  a  refreshment  house,  for  which  a  licence  was  and  is 
required  by  the  said  Act,  without  taking  out  or  having 
taken  out  or  having  in  force,  a  proper  licence  in 
that  behalf,  granted  to  you  under  the  authority  of  the 
fiaid  Act,  whereby  and  by  force  of  the  said  Act  you 
have  forfeited  a  sum  not  exceeding  201.  And  yon  will 
further  take  notice,  that  the  said  information  is  ap- 
pointed to  be  heard,  adjudged,  and  determined,  on  Tues> 
day,  the  SOth  March  now  instant,  at  two  of  the  clock  in 
the  afternoon  of  the  same  day,  at  the  Metropolitan  Police 
Court  at  Southwark,  in  the  said  county  and  district, 
before  such  Metropolitan  Police  magistrate  as  shall  be 
then  and  there  present  and  have  jurisdiction  to  hear  and 
determine  the  same ;  at  which  time  and  place  you  are  to 
appear,  and  plead  to  and  attend  the  hearing  of  the  said 
ixkformation,  to  make  your  defence,  or  otherwise  the  said 
magistrate  will  proceed  to  tbe  hearing  and  determination 
thereof  as  if  you  were  present. 

Dated  at  the  MetropoKtan  Police  Court  aforesaid,  in 
the  aaid  county  and  ditrict,  this  17th  March  1875. 

Balph  a.  Benson. 

To  Mr.  James  Howes. 

If  yon  have  any  witness  who  can  dis  prove  or  extenuate 
the  offence  imputed  to  you,  you  must  bring  them  with 
you  at  the  time  appointed  for  the  trial. 

If  Tou  bring  counsel  or  attorney,  yon  are  requested  to 
give  four  days'  notice  to  the  Solicitor  of  Inland  Bevenue 
at  Somer8et>  House. 

The  said  magistrate  convicted  the  appellant  of 
the  said  offence,  and  adjudged  him  to  pay  a  penalty 
of  52. 

The  following  facts  were  either  proved  or  ad- 
mitted before  him  by  both  parties  on  the  hearing 
of  the  complaint : 

That  the  appellant  was  not  licensed  for  the 
Bale  of  beer,  cider,  wine,  or  spirits  respectively, 
and  had  not  taken  out  any  licence  to  keep  a  re- 
freshment house. 

It  was  not  contended  by  the  respondents  that  the 
appellant  sold  articles  which  required  any  excise 
lioence  beyond  the  refreshment  house  licence. 

That  the  appel)ant*8  shop  cc^sisted  of  one  room 
only,  open  in  from,  without  seats  of  any  kind,  and 
that  the  persons  who  frequented  the  shop  simply 
drank  their  ginger  beer  or  lemonade  at  the  counter 
mod  went  away. 

That  the  appellant  kept  his  shop  open  until  two 
or  three  o'clock  in  the  morning. 

On  the  part  of  the  appellant  it  was  contended 
that  he  did  not  keep  a  refreshment  house  requiring 
him  to  take  out  a  licence,  within  the  meaning  of  the 
Btatate ;  that  the  words  "  refreshment,  resort,  and 
entertainment,"  in  the  said  6th  section  of  the 
Act,  muBt  be  read  together,  and  oould  not  be  sepa- 
rated ;  that  ginger  beer  and  lemonade  were  not 
*'  refreshments "  within  the  statute ;  that  there 
were  do  means  of  resting  or  sitting  down  upon  the 
appellant's  premises,  and,  thererore,  there  was  no 
**  entertainment "  within  the  statute. 

The  said  magistrate  was  of  opinion  that  the 
contention  on  the  part  of  the  appellant  was  wrong, 
and  therefore  convicted  him. 

Mclntwre,  Q-O.  (with  him  John  Thomp§on)  argued 
ior  i^ipeflant,  the  defendant.— By  sect.  6  of  23  &  24 
Yidb  a  27»  **  All  hoases,  rooms,  shops,  or  build- 
ings, kept  open  for  public  refreshment,  resort,  and 
entMiidnmenfti  at  any  time  between  the  hoars  of 


nine  of  the  clock  at  night "  (altered  to  ton  o'clock 
by  24  &  25  Vict.  c.  91,  s.  8)  "and  &ve  of  the  clock 
of  the  following  morning,  not  being  licensed  for 
the  sale  of  beer,  cider,  wine,  or  spirits  respectively, 
shall  be  deemed  refreshment  houses  within  thin 
Act,  and  the  resident  owner,  tenant,  or  occupier 
thereof  shall   be  required  to  take  out  a  licence 
under  this  Act  to  keep  a  refreshment  house  ;  and 
every  person  who  shall  keep  any  house,  room,  shop, 
or  building  ibr  the  purpose  of  selling  therein  any 
victual  or  refreshment  to  be  cnosumed  on  the  pre- 
mises where  the  same  shall  be  sold  (except  beer, 
cider,  wine,  and  spirits,  sold  respectively  under  u 
proper  licence  in  that  behalf),  and  every  person  who 
shall  keep  any  house,  room,|shop,  or  building  for  the 
consumption  therein  by  the  public  of  any  refresh- 
ment (except  as  aforesaid),  although  the  same  shall 
not  be  sold  therein,  may,  if  he  shall  think  fit,  take 
out  a  licence  under  this  Act  to  keep  a  refreshment 
house  ;  and  in  all  proceedings,  and  upon  all  occa- 
sions whatever,  it  shall  be  sufficient  to  describe  by 
the  term  refreshment  house,  any  house,  room,  shop, 
or  building  in  which  any  such  article  as  aforesaid 
(except  as  aforesaid)  is  sold  to  be  consumed,  or  is 
consumed  as  aforesaid,  without  further  or  other- 
wise designating  or  describing  the  same."    Ginger 
beer  and  lemonade  can  scarcely  be  called  refresh- 
ment of  the  kind  intended  to  be  referred  to  in  this 
statute  ;  but  even  if  included  in  that  description,  it 
cannot  be  said  that  the  appellant's  open  stall  is  a 
place  of  resort  or  of  entertainment.     It  has  been 
judicially  held  that  a  licence  of  this  kind  is  neces- 
sary only  when  the  place  combines  each  of  the 
three  qualifications,    "  refreshment,    resort,    and 
entertainment.'*     The  first  case  is  Taylor  v.  Oram 
(I  H.  &  C.  370),   where  the  evidence  was  that 
the  defendants  kept  a  dancing  saloon.  The  entrance 
from  the  street  led  to  a  room  fitted  with  chairs, 
looking  glasses,  and  a  number  of  shelves  holding 
glasses,  measures,  and  pots.     This  room  opened 
into  the  dancing  room.     When  the    house  was 
visited  by  the  police,  one  of  the  defendants  was 
behind  a  counter  at  the  entrance  of  the  dancing 
room  pouring  beer  from  one  jug  into  another.    A 
number  of  persons  were  in  the  room,  some  dancing, 
some  drinking  beer ;  men  were  sitting  at  a  table 
drinking  and  singing,  and  there  were  a  number  of 
quarts  of   beer  lu   persons*    hands,  fi*om  which 
glasses  were  filled  and  handed  to  others.    No  sale 
of  anything  was  seen.    Threepence  was  charged 
for  admission,  and  if  a  pot  of  beer  was  wanted, 
the  persons  paid  sixpence  first,  and  one  of  tlie 
defendants  went  for  it.    The  magistrate  before 
whom  the  information  was  laid,  was  of  opinion 
that  there  was  no  sufficient  evidence  that  it  was  a 
house  kept  open  for  public  refreshment  and  enter- 
tainment, conceiving  that  the  word  entertainment 
meant  not  diversion  or  amusement,  but  the  provi- 
sion of  food,  drink,  and  whatever  might  be  reason- 
ably required  for  the  personal  comfort  of  guests. 
It  was  held,  per  tofam  curiam,  that  the  finding  of  the 
magistrate  was  conclusive;  per  Pollock,  C.B.,  that 
the  magistrate's  construction  of  the  word  entertain- 
ment was  correct ;  per  Martin,  B.,  that  the  evidence 
wassufficient  to  support  a  conviction;  and  perBram- 
well,  B.,  that  the  decision  of  the  magistrate  was 
correct  in  law  and  fact.    If  the  circumstances  of 
that  case  did  not  constitute  the  premises  a  refresh- 
ment house  within  that  section,  it  is  dififioult  to 
understand  how  the  magistrate  coald  be  right  in 
this  case.    The  other  authority  is  Muir  ▼.  Kf^aij 
(L.  Rep.  10  Q.B.  594),  where  the  magistrate  held 
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tbe  premises  to  be  a  refreshment  hoase,  and  the 
c*ourt  afiBrmed  his  decision ;  bat  the  facts  justified 
t  hat  conclusion  far  more  than  the  faces  of  this  case 
<^n  do  BO.  The  defendant's  house  was  there  called 
The  Cafe ;  it  was  found  open  daring  the  night, 
and  seventeen  females  and  twenty  gentlemen  were 
there,  and  were  supplied  with  cigars,  coffee,  and 
finger  beer,  which  they  consumed.  Lash,  J.,  said 
in  his  judgment,  *'  But  the  main  objection  is,  that 
tliere  was  no  public  entertainment,  for  that  means 
»  musical  or  other  public  performance.  I  think 
that  is  wrong.  I  think  entertainment  is  something 
connected  with  the  enjoyment  of  refreshment 
rooms,  tables,  and  the  like.  It  is  something 
beyond  refreshment:  it  is  the  accommodation  pro- 
vided, whether  that  includes  a  musical  or  other 
amusement  or  not."  This  is  a  penal  statute,  and 
the  constituents  of  the  offence  created  ought,  to  be 
^tnctIy  construed.  If  the  appellant  mu^t  have  a 
licence  for  his  counter,  every  chemist  who  allows 
a  customer  to  drink  a  bottle  of  Apollinaris  warer 
utter  ten  o'clock  would  be  liable  to  a  conviction  for 
keeping  a  r:freshment  house.  [Grove,  J.— If  the 
public  resorted  to  his  shop  for  that  purpose,  and 
Ills  chemicals  were  merely  a  pretence,  it  would 
be  the  same  case  as  this.] 

Thompson  rose  to  follow  on  the  same  side,  but 
was  stopped. 

CLE.vsBr,  B.,  after  consultation  with  the  rest  of 
the  court. — We  see  no  reason  for  altering  in  this 
division  the  old  rule  concerning  appeals  from  in- 
ferior courts,  that  one  counsel  only  is  to  be  heard 
on  each  side. 

Botren,  contra. — I  may  rely  upon  J^fuir  v.  Kfaij 
as  established  law.  and  if  that  cn^e  be  not  followed 
l^ere,  the  courts  will  have  decided  that  lemonade, 
if  consumed  by  persons  sitting  down,  constitutes 
sin  entertainment ;  but  if  the  consumers  are  obliged 
to  stand  up,  it  is  refreshment  only.  The  case  finds 
that  this  place  is  a  shop,  one  of  the  words  used  in 
the  statute;  and  both  the  authorities  on  the  sub- 
ject aflSrm  the  prima  j'jrie  conclusion  that  the 
nature  of  the  place  is  far  more  a  matter  of  fact 
than  of  law.  It  cannot  be  maintained,  as  a  i:>oint 
of  law,  that  the  magistrate  was  wrong  on  this 
question  of  fact. 

}[clnfyr^,  Q.C..  in  leply. — The  bare  facts  are 
l:cre  stated  in  order  that  the  court  may  determine 
whether  they  are  within  the  purview  of  the  sec- 
tion. The  point  was  not  so  raised  in  either  of  the 
pr»»vioas  cases.  j 

Field,  J. — In  this  ca.«e.  there  being  a  difference  i 
of  opinion,  cs  junior  judge  I  give  my  judgment 
Hr>t.  I  think  the  conviction  was  right.  Let  us 
consider  the  object  and  scope  of  the  statute:  it  is 
an  Act  for  granting  to  her  Majesty  certain  duties 
vn  wine  licences  and  refreshment  hcuses,  and  for 
rv^eulating  the  licensing  of  refreshment  houses  and 
th"  gmntirg  of  wine  licences.  There  is  a  twofold 
o':»ject  with  respect  to  refreshment  houses.  l>eing 
fxirtly  to  rak«  taxes  and  partly  to  regulate  the  • 
hi^uses.  The  latter  is  carried  out  chiedv  bv  the  • 
fi»rm  of  licence  contained  m  the  first  schedule, 
which  shows  to  some  extent  the  purposes  for  which 
the  licence  is  required.  The  keeper  of  the  refresh- 
ment bouse  is  thereby  authorised  and  empowered 
to  keep  open  the  said  house  as  a  refreshment 
hoase,  and  to  sell  any  victual  or  refreshment  to  be 
ron.«nmed  therein  and  in  tbe  premises  tbereonto 
Itelonsring  (provided  that  for  the  sale  of  any  ex- 
ci^eable  liquor  he  shall  have  in  force  a  proper 
licence  gmnted  to  him  in  tliat  behalf ».    2Cow  a 


refreshment  house  is  defined  by  the  6th  section  to 
include  a  shop  ;  this  is  clearly  a  fhop,  for  although 
only  a  room,  it  is  so  found  to  be  in  the  special  case ; 
it  must  be  a  shop  kept  open  for  public  refresh- 
ment, resort,  and  entertainment,  between  certaiu 
hours.  I  think  this  place  was  a  shop  kept  open 
for  these  purposes.  People  could  go  there  at  will, 
and  drink  ginger  beer  or  lemonade  which  was 
there  for  sale.  That  is  sufficient  to  constitute  a 
place  of  public  resort  and  refreshment.  It  must^ 
be  a  question  of  degree  under  all  the  circa  mstanoes, 
and  a  chemist*s  shop  might  even  be  found  as  a  fact 
to  be  within  the  definition.  The  words  are,  no 
doubt,  cumulative,  and  I  must  in  maintaining  this 
cimviction,  hold  this  shop  to  have  been  open  for 
public  entertainment  as  well  as  for  refreshment 
and  resort.  1  see  nothing  in  the  case  inconsistent 
with  its  being  so,  I  think  there  is  no  authority 
against  it,  and  I  cannot  say  the  magistrate  is 
wrong  in  finding  as  a  fact  that  it  is  so.  Taylor  v. 
Oram  was  a  decision  that  the  magistrate's  finding 
was  not  necessarily  wrong,  but  some  doubt  was 
expressed  by  the  judges  as  to  its  being  right,  and 
that  same  doubt  seems  to  have  been  entertained 
by  the  Court  of  Queen's  Bench  when  the  subse- 
quent case  was  decided.  Muir  y.  Keay  seems  to 
me  to  be  in  no  way  against  the  magistrate's  con- 
viction in  the  present  case.  Lush,  J.,  certainly 
says  that  entertainment  is  something  beyond 
refreshment ;  and  that  it  there  was  the  accommo- 
dation provided,  apparently  referring  to  the  seats 
in  the  c&^4 ;  but  I  cannot  think  the  opportunity  of 
fitting  down  can  distinguish  the  premises  in  tbe 
two  cases.  If  a  refreshment  house  in  one  case,  il 
may  well  be  so  in  the  other.  I  think  the  convic- 
tion by  the  magistrate  was  right,  and  should  be 
affirmed.  • 

Grove,  J.— I  have  come  to  the  same  conclnsion  m 
mv  brother  Field,  and  I  think  the  conviction  should 
be  affirmed.  This  is  what  may  be  called  a  marginal 
case,  and  it  must  be  a  question  of  degree.  **  Tbe 
question,"  Blackburn,  J.,  says,  in  Muir  T.  Keajf, 
*'  must  always  be  one  of  more  or  less,  and  the  facts 
of  each  particular  case  must  be  looked  at  as  they 
arise."  It  is  difficult  to  lay  down  any  hard  and 
fust  line,  but  at  all  events  I  cannot  say  this  shop 
is  not  a  refresh mei^  house.  Entertainment  is  the 
word  of  difficulty  m  the  interpretation  of  the  sec- 
tion, and  we  cannot  possibly  decide  tbe  qnestioo 
before  us  merely  upon  its  etymc^ogy.  Various 
definitions  are  given  to  it,  but  they  none  of  them 
help  us.  We  must  take  the  three  words  together 
— refreshment,  resort,  and  entertainment — and  the 
two  first  must  together  limit  and  define  the  third. 
No  doubt  this  was  a  place  of  refreshment  and  re- 
sort, and  the  question  for  us  is  whether  the  magis- 
trato  wait  wrong  in  holding  it  to  be  within  the 
section.   I  think  not ;  indeed  I  think  he  was  right. 

Cleasby,  B. — I  cannot  agree  with  the  oonolnsioa 
of  the  rpst  of  the  court,  because  I  am  not  satisfied 
that  the  appellant  here  kept  open  a  place  of  pobho 
entertainment.  In  most  cases  I  admit  it  mmt  be  a 
question  of  fact,  but  here,  upon  tibe  facia  foond,  it 
must  turn  upon  the  conslmction  of  the  aecyoii. 
The  question  for  us  is,  whether  these  factOp  about 
which  there  is  no  dispute,  amount  to  a  breach  of 
the  statute.  How  can  it  be  said  that  thia  oounter 
was  resorted  to  as  a  place  of  public  entertMnnwiit? 
It  may  be  that  it  was  kept  open  for  paUio  rafhah- 
ment  and  resort.  The  words  oC  the  aection  and  feha 
authorities  require  something  more  to  onlni  it 
necessary  that  the  af^seUaitt  alMNild  teka  mH  a 
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licence.  I  can  see  nothing  more  upon  the  facts 
found.  I  have  a  difficulty  in  believing  that  the 
LegiKlature  intended  that  a  place  of  refreshment 
ana  resort  merely,  with  nothing  else,  could  be  the 
same  as  a  place  of  refreshment,  resort,  and  enter- 
tainment. Muir  y.  Keay  shows  conclusively  that 
there  must  be  something  else  besides  the  first  two 
to  make  a  place  require  a  licence,  and  it  points  to 
what  is  necessary.  Blackbarn,  J.,  did  not  think 
^at  entertainment  need  be  something  in  the  nature 
of  refreshment :  "  It  is  rather  the  correlative  of 
resort — the  reception  and  accommodation  of  the 
public  who  resort  to  the  place  in  question.  It 
18  not  a  useless  word.  It  does  not  apply  to  the 
mere  giving  of  refreshment,  nor  to  the  mere  fact  of 
pentons  coming  in;  it  means  public  reception.'* 
In  my  opinion  there  is  nothing  of  that  kind  here, 
and  upon  these  facts  the  complaint  ought  to  have 
been  dismisKed.  The  majority  of  the  court,  how- 
ever, thinking  otherwise,  the  conviction  will  be 
affirmed. 

Judgment  for  respondent,  with  costs. 

Upon  the  application  of  Melntyre,  Q.C.,  for  the 
appellant,  the  courb  granted  leave  to  appeal. 

Solicitors  for  appellant,  Hicklin  Sind  Washington. 

Solicitor  for  respondent,  Solicitor'  of  Inland 
S-evtfnite. 


Friday,  Jan.  28, 1876. 
Stevens  (app.)  v.  Emson  (resp.) 

Occasional  licence — Consent  of  justice  usv,ally  acting 

for  place  of  sale — Justice  of  another  division — 

25  cj-  26  Fid.  e.  22,  e.  13. 

By  25  Sr  26  Vict.  c.  22,  s.  13,  and  26  4*  27  Vici.c.  33,  s. 

20,  an  excise  officer  may,  miih  the  consent  in 

vrriting  of  a  justice  of  the  peace  usually  acting  at 

the  petty  sessions  for  the  ytty  sessional  division 

within  which  the  place  of  sale  is  situate,  grant  to 

a  licensed  person  an  occasiojial  licence  for  certain 

*  purposes;  and  any  person  who  shall  have  taken 

out  such  occasional  licence  shall  not  he   liable 

to  any  penalty  or  forfeiture  for  selling  the  ar^ 

tides  mentioned  in  it  at  tlie  time  and  place  sped* 

fied,  if  at  the  time  of  such  sale  he  shall  produce 

Buch  licence  when  requested  to  do  so  by  an  officer 

or  constable. 

The  appellant,  a  licensed  vidiialler,  obtained  from 

a  justice  of  the  peace  a  written  consent  for  an 

occasional  licence   to  sell  at  a  place  out  of  the 

petty  sessional  divimon  where  the  justice  usually 

acted,  and  the  excise  officer  granted  an  occasional 

licence  in  pursuance  thereof. 

Held,  quashing  a  conviction  for  selling  liquors  at 

this  place,  without  a  licence,  that  the  occasional 

licence  was  not  invalidated  by  tlie  consent  of  a 

vftong  justice. 

This  was  a  case  stated  by  two  justices  of  the  peace 

in   and  for  the  county  of   Somerset,  under  the 

statute  20  &  21  Yict.  c.  43. 

At  a  petty  sessions  holden  at  Temple  Cloud,  in 
the  petty  sessional  division  of  Temple  Cloud,  in 
the  county  of  Somerset,  on  the  17th  Ang.  last,  an 
information  preferred  by  James  Emson,  superin- 
tendent of  police  (hereinafter  called  the  respon- 
deut),  against  William  Stevens  (hereinafter  called 
the  appeUanc),  nnder  the  several  licensing  Acts 
now  in  force,  charging  for  that  he  the  said  appel- 
lani,  on  the  Slst  July  last,  at  the  parish  of  (!/new 
Magna,  in  the  aaid  counter  of  Somerset,  did  sell 
intozioattng  liqnors  by  retail,  not  having  a  licence 
Mao.  Oab^Yc^j.  X. 


I  duly  authorising  him  so  to  do,  was  heard  and  de- 
termined by  the  said  justices  respectively,  he 
being  then  present,  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  them  of  the 
said  ofience,  and  they  adjudged  him  to  forfeit  and 
pay  for  his  said  offence  the  sum  of  21.  IDs.,  to  be 
paid  and  applied  according  to  law,  and  also  to  pay 
to  the  said  respondent  the  sum  of  lis.  Id.  for  Lis 
costs  in  that  behalf. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent,  and  found 
as  a  fact,  that  the  appeilaut,  who  is  a  licensed 
,  victualler,  carrying  on  business  at  51,  Broad-street, 
in  the  city  of  Bristol,  by  his  agent  one  George 
Huntley,  on  the  said  2l8t  July  1875,  on  the  occa- 
sion of  an  Odd  Fellows  F4te,  sold  certain  intoxi- 
cating liquors  in  a  tent  erected  in  a  field,  situate 
at  Chew  Magna  aforesaid,  and  within  the  petty 
sessional  division  of  Temple  Cloud  aforesaid. 

The  respondent,  on  the  day  in  question,  re- 
quciited  the  said  George  Huntley  to  produce  his 
licence  authorising  such  sale,  whereupon  he,  the 
said  George  Huntley,  produced  and  handed  to  the 
respondent  an  occasional  licence,  duly  drawn  in 
the  ordinary  form  ;  the  respondent  then  inquired 
of  the  said  George  Huntley  the  name  of  the  magis- 
trate who  gave  the  written  consent  to  such  occa- 
sional licence  being  granted,  who  told  him  that  it 
was  signed  by  Mr.  Miles.  The  respondent  replied 
that  Mr.  Miles  was  not  a  magistrate  of  this  dis- 
trict, but  the  said  George  Huntley  notwithstandin^z: 
continued  to  sell  intoxicating  liquors  for  the  rest 
of  the  day. 

The  respondent,  at  the  hearing  of  the  informa- 
tion, tendered  evidence  to  show  the  circumstances 
under  which  this  occasional  licence  was  obtained  by 
the  appellant;  this  evidence  was  objected  to  by 
the  appellant's  attorney,  but  the  justices  overruled 
the  objection,  and  the  facts  proved  before  them  in 
relation  thereto  were  as  follows : 

On  the  6th  July  last,  the  said  George  Huntley, 
on  behalf  of  the  appellant,  applied  to  the  justices 
of  the  peace  then  sitting  in  petty  sessions  nt 
Temple  Cloud  aforesaid,  for  a  justice's  consent  to 
an  occasional  licence  to  be  granted  to  the  appellant 
to  sell  beer,  spirits,  wines,  and  tobacco  on  the  then 
ensuing  21st  July,  at  the  place  and  on  the  occasion 
mentioned,  and  set  forth  in  the  occasional  licence 
before  referred  to.  The  justices,  on  such  application 
being  made,  inquired  of  the  said  George  Huntley 
who  Mr.  Stevens  (the  appellant)  was,  who  told 
them  that  he  was  an  innkeeper  residing  in  Bristol, 
when  the  iustices  told  George  Huntley  that  Mr. 
Stevens  (the  appellant)  should  apply  himself,  and 
that  t^^ere  would  be  another  petty  sessions  on  the 
20th  July,  when  he  could  make  his  application. 

The  appellant  did  not  apply  at  stich  sitting  of 
the  justices,  as  directed,  nor  to  any  justice  usually 
acting  in  the  petty  sessional  division  within  which 
the  place  of  sale  was  situated,  but  he  applied 
to  Mr.  Miles,  a  justice  of  the  county  of  Som- 
erset, not  actually  acting  in  that  division,  but 
from  whom  the  appellant  had  obtained  the  like 
consent  on  like  occasions,  though  not  for  any  pla(*o 
in  the  petty  sessional  division  aforesaid,  and  tho 
said  Mr.  Miles,  gave  the  appellant  the  consent 
hereinafter  mentioned. 

The  statement  in  the  annexed  consent  paper, 

that  the  said  W.  H.  Miles  usually  acts  at  tho'^etty 

sessional  division  within  which  the  place  of  sale 

therein  mentioned  is  sitnated  is  incorrect,  the  fact 

i  being  that  the  said  W.  H.  Miles  does  not  act  \\v 
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that  division ;  and  it  is  known  to  the  jastioes  that 
there  are  two  magistrates  residing  in  the  parish 
and  usually  acting  in  the  division  in  which  the 
place  of  sale  is  situated. 

Upon  obtaining  the  consent  signed  by  the  said 
W.  A.  Miles,  the  appellant  applied  to  Mr.  Drink- 
water,  the  officer  of  excise  duly  authorised  by  the 
Commissioners  of  Inland  Bevenue  in  that  behalf, 
and  upon  such  consent  being  handed  to  him  and 
the  sum  duly  paid  by  the  appellant,  the  said  Mr. 
Drinkwater  granted  the  occasional  licence  be- 
fore referred  to. 

Upon  the  foregoing  facts,  and  on  our  referring 
to  sect.  13  of  25  &  26  Vict.  c.  22,  and  snb-sect.  1  of 
sect.  20  of  26  &  27  Vict.  c.  33,  which  require  that 
a  consent  in  writing  should  have  been  given  by 
some  justice  of  the  peace  usually  acting  at  the 
petty  sessions  of  thep^atty  sessional  division  within 
which  the  place  of  sale  was  situate,  before  the 
officers  of  excise  could  legally  grant  an  occasional 
licence,  and  as  no  such  consent  had  been  given  in 
this  case,  the  justices  considered  that  the  so  called 
occasional  licence,  obtained  by  the  appellant  in 
the  way  before  mentioned,  was  not  a  licence  within 
the  meaning  of  the  Act,  and  did  not  justify  him  in 
selling  intoxicating  liquors  thereunder;  and  the 
justices  therefore  convicted  the  appellant  and  fined 
him  the  penalty  and  costs  before  mentioned.  And 
the  question  of  law  arising  from  the  above  state- 
ment is,  whether  or  not  they  were  right  in  holding 
sales  under  the  so  called  occasional  licence  ob- 
tained in  the  way  aforesaid  to  be  illegal. 

The  consent  alluded  to  was  in  the  form  fur- 
nished by  the  Inland  Revenue  officers  to  any  li- 
censed person  requiring  an  occasional  licence : 

I,  the  nnderfligned,  beingp  a  jnstioe  of  the  peace  usnAlly 
acting  at  the  petty  sessions  for  the  petty  session;^ 
diyision  in  which  the  pla^e  of  sale  hereinafter  mentioned 
is  situated,  do  consent  to  an  occasional  licence  for  the 
sale  of  beer  [or  spirits,  or  wine,  or  refreshments]  on  the 
day  of  ,  at  on  the  occasion  of  b«ing 

granted  to  ,  he  being  doly  licensed  to  sell  the  above- 

named  articles. 

Charles  argued  for  the  appellant. — By  25  &  26 
Vict.  c.  22,  s.  13,  •*  It  shall  be  lawful  for  the  Cora- 
mi  ssionors  of  Inland  Revenue,  whenever  they  shall 
consider  it  conducive  to  public  convenience,  com- 
fort, and  order,  and  with  the  consents  in  writing 
of  two  justices  of  the  peace  usually  acting  at  the 
petty  sessions  for  the  petty  sessional  division 
within  which  the  place  of  sale  is  situate,  to  autho- 
rise any  officer  of  excise  to  grant  to  any  person 
who  shall  be  duly  authorised  to  keep  a  common 
inn,  alehouse,  or  victualling-house,  and  who  shall 
have  taken  out  the  proper  excise  licences  to  sell 
therein  beer,  soirits,  wine,  or  tobacco,  an  occasional 
licence  under  this  Act  empowering  him  to  sell  the 
like  articles,  for  which  he  shall  have  taken  out  such 
licences  as  aforesaid,  at  any  such  other  place,  and 
for  and  during  such  space  or  period  of  time,  not 
exceeding  three  consecutive  days  at  any  one  time, 
as  the  said  Commissioners  shall  approve,  and  as 
shall  be  specified  in  such  occasional  licence ;  and 
any  person  who  shall  have  taken  out  such  occa- 
sional licence  shall  not  be  liable  to  any  penalty  or 
forfeiture  whatever  by  reason  or  on  account  of  his 
selling  th<^  articles  mentioned  in  the  said  licence 
(iuring  the  time  and  at  the  place  specified  therein ; 
provided  that,"  amongst  other  thmgs,  "  the  sa  d 
liuence  shall  not  protect  any  such  person  in  the 
sale  of  any  of  the  articles  hereinafter  mentioned, 
unless  he  shall  at  the  time  of  snob  sale  prodaoe 
such  licence  when  requested  to  do  so  by  any  ojQBkser 


of  excise,  or  by  any  constable  or  police  officer." 
26  &  27  Yict.  c.  33.  s.  20,  after  reciting  the  said 
13th  section  of  25  &  26  Yict.  c.  22,  makes  some 
alterations  and  amendments  therein;  the  only 
thing  material  is  sub-sect.  1,  "  That  the  oonsent 
of  one  justice  of  the  peace,  as  in  the  said  section 
mentioned,  only,  shall  be  necessary.*'  It  is  not 
suggested  but  that  everything  was  done  bond  fide, 
the  only  mistake  being  that  of  the  magistrate  who 
signed  the  consent.  The  conviction,  therefore,f 
was  wrong.  [Field,  J. — The  argument  of  the 
other  side  might  be  that  *'  such  occasional  licence  " 
in  the  Act  refers  only  to  a  licence  procured  as  there 
directed.]  There  is  no  authority  to  an  excise 
officer  or  constable  to  inquire  concerning  anything 
but  the  licence,  which  is  here  good  on  the  face 
of  it. 

No  one  appeared  for  the  respondent. 

Cleasbt,  B. — I  think  "  such  occasional  licence  " 
must  mean  the  licence  de  facto  obtained;  and 
although  it  may  have  been  improperly  granted, 
if  good  on  the  face  of  it,  the  licensed  person  can 
not  be  liable  to  penalty  or  forfeiture  for  acting  in 
pursuance  of  it. 

Grove,  J. — It  seems  to  me  very  clear  that  this 
conviction  was  wrong.  I  have  only  hesitated 
because  no  one  has  appeared  to  support  it. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  appellant,  with  costs. 

Solicitors  for  appellant,  Gregory,  Bowdiffes,  and 
Co.,  for  Benson  and  Thomas,  BristoL 


Friday,  Jan.  28, 1876. 

Barnes  (app.)  v.  Edleston  (resp.) 

Smoke  nuisance — Prohibition — IAaJ)ility  incurred 
under  a  repealed  enactment — 18  Sf  19  Vict.  c.  121, 
«.  13 ;  38  ^  39  Vict.  c.  55,  s.  343. 
On  the  24th  May  1875  the  respondent  was  ordered 
by  justices,  under  18  ^  19  Vict,  c.  121,  s.  13,  to 
abate  a  smoke  nuisance,  and  by  the  sams  order 
the  justices  prohibited  a  recurrence  thereof, 
T/is  Public  Health  Act  1875,  which  passed  on  (he 
lUh  Aug.,  repealed  tJie  said  Act,  amongst  others, 
and  re'cnacted  similar  provisions  as  to  nuisances. 
By  se^t.  343  the  repeal  was  not  to  affed  any 
liability  acquired,  accrued,  or  incurred  under  a 
repeal^  statute. 
Oil  the  2Uh  Aug.  the  respondent  was  charged  upnn 
information,  with  disobedience  on  the  12th  of  that 
inonth  to  the  justices*  prohibition  of  the  2Mh  May. 
The  justices  found  he  had  disobeyed  the  order,  hut 
dismissed  the  charge  on  the  ground  that  the  repeal 
put  an  end  to  tlie  order. 
Held,  thai  the  respondent  was  under  a  liahUity  in' 
curred  under  the  previous  statute ;  that  he  was 
within  the  saving  clause  of  the  repeal  section  ;  amd 
tliat  tJie  justices  ought  to  have  convicted  him. 
The  following  case  was  stated  for  the  opinion  of 
the  Queen's  Bench  Division,  under  the  provisicms 
of  the  statute  20  &  21  Yict.  c.  43. 

On  the  24th  Aug.  1875  an  information  was  laid 
by  the  appellant  John  Barnes,  against  the  respon* 
dent  Robert  Edleston,  charging  that  the  saia  ]EL 
Edleston,  of  Sowerby  Bridge,  in  the  West  Biding 
of  the  county  of  York,  dyer,  on  the  12th  Aug. 
1875,  at  Sowerby  Bridge,  in  the  Biding  aforesaid, 
then  being  the  occupier  or  owner  of  oertaiiipr»- 
mises  there  situate,  called  i^s^nith  Bottom  iJye* 
works,  unlawfully,  knowingly ,  and  wilfallj  hadiiol 
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obeyed  a  certain  order  in  vrriting  nnder  the  hands 
and  Mala  of  W.  H.  Baneon  and  Samuel  Shaw, 
esqoirea,  two  of  her  Majesty's  juBticea  of  the  peace 
in  and  for  the  smd  BidioE,  baring  date  the  15th 
Hay  1875,  whereby  the  said  j'astioes,  ia  oarsnance 
oE  the  statute  in  suoh  case  made  and  provided, 
ordered  tke  said  oooapier  or  oirner  of  the  eaid 
premises,  on  the  serrioe  of  the  said  order  to 
diaoontinDO  the  naisaace  therein  coraplnined  of 
(ris.,  the  sendini;  forth  of  black  smoke  in  such 
a  quantity  as  to  be  a  nnisance),  and  did  prohibit 
a  iBcarrenm  thereof ;  and  he  had  unlawfullf 
infringed  the  said  order  by  continuing  to  send 
forth  black  sraoke,  contrary  to  the  form  of  the 
statute  in  snch  case  made  and  provided. 

That  a  summons  was  issued  npon  the  said  infor- 
natiou  which  was  duly  served  on  the  said  respon- 
dent, and  was  returnable  on  the  28th  Auf;.  1875, 
but  the  hearing  of  the  same  was  adjourned  nntii 
the  2Dd  Oct.  1875. 

That  on  the  hearing  of  the  said  summons  it  was 
proved  and  admitted  that  an  order  was  duly  served 
on  the  respondent  on  the  24th  May  1875,  by 
leaving  the  same  on  the  premises  where  the  chim- 
ney complained  of  stood,  with  one  John  Wilsoo,  a 
clerk  of  the  respondent's,  and  the  said  order  was  in 
the  following  words  and  figures,  that  is  to  say ; 
Smoke  naUaaoeL  Proliibitioii  of  reoarrsnoe. 
To  Bobert  Edleston,  of  Sowerby  Bridge,  in  the  ponah 
of  Halif&i,  in  the  West  Bjding  M  the  oonntv  of  7ork, 
dfer,  aod  to  hia  Mivuits  or  agents,  and  to  all  whom  it 

W«t  Biding  of  the  oomAj  ot  York.— Whereas ,  on  tlie 
E8th  April  1875,  complaint  vu  made  before  Hour;  Abroyd 
hiAgmj,  eBqoiie,  one  of  her  Hnjeaty's  jaatioas  of  Uie 
aemoe  in  and  for  the  said  West  Siding-  of  the  oonnty  of 
York,  and  uting  in  and  for  the  same,  b;  John  Barnes, 
thao  being  an  inhabitant  of  the  parUb  of  HaUCai,  in  the 
■aid  West  Biding,  and  within  which  parish  the  district  of 
Sowetbj  Bridge  m  the  aaid  Biding  ia  sitiute,  that  in  or 
upon  csrtain  private  premise*  in  the  district  of  Sowerby 
&idge  aforesaid,  the  said  K.  Edleston  unlawfully  did 
•end  forth  blaok  smoke  from  a  certain  chimuDj  belong- 
ing to  certain  prenuBes  thera  occnpied  by  him  (not  being 
the  ahimnej  of  a  private  dwelUng-honse).  in  snoh  quan- 
tity aa  to  b«  a  nninance,  and  that  the  said  nnisance  was 
caused  by  the  act  ot  default  ot  the  said  R.  fcldleaton,  and 

Aod  whereas  the  said  B.  Edieaton  has  been  dnlj  enm. 
moned  to  appear  befors  ns,  W,  H.  Bawson  and  Samoel 
Shaw,  esamres,  being  two  of  her  Majesty's  jnstices  of 
the  peace  in  and  for  the  said  West  Biding  of  Yorkshire, 
sitting  in  petty  sesaions,  holden  on  the  15th  Hsy  1S75,  at 
oor  osual  place  of  meeting,  to  answer  tu  the  matter  of 
the  said  complaint  of  the  said  John  Burnes,     How,  upon 

5 roof  here  had  before  ns  that  the  said  snmmona  wua 
nly  aerred  on  the  said  B.  Edieaton,  and  that  the  said 
Jolm  BarDSB  was  and  ia  an  inhabitant  of  the  said  parish, 
and  that  the  noisance  so  compl^ned  of  doth  exist  on  tiie 
■aid  premises  and  is  likely  to  recur,  and  thst  the  same 
was  cMued  by  the  act  or  default  of  the  said  Bobort 
Edleston ;  and  being  of  opinion  Chat  the  same  or  a  like 
uniaance  is  likely  to  reenr,  wo,  in  pursuance  of  the 
stKtDtes  in  soch  case  made  and  provided,  do  ordtir  snd 
direct  the  asid  B.  Edleston  ahall  and  do,  on  the  aerricfl 
of  thia  order  or  a  tmecopy  thereof,  according  to  the  aaid 
■tatntea,  diacoutinaa  tho  said  nnisance.  And  we  further, 
e  of  the  said  atatntea,  do  prohibit  the  reuor- 


the  said  John  Barnes,  the  snm  of  16i.  6d.  for  his  costs  in 
thia  behalf,  and  if  the  said  enm  be  not  paid  forthwith,  we 
ordar  that  the  same  ba  levied  by  distress  and  sale  ot  the 
(ooda  and  chattels  of  the  said  B.  Edleston ;  and  in  de- 
tealt  of  anl&cient  diatress  we  adjndge  the  aaid  B.  tidte- 


Qiven  nnder  the  handa  and  leali  of  two  of  her  Majesty '■ 
instioea  of  the  peaoe  in  and  for  the  aaid  West  Biding  of 
Yorkshire,  this  15th  day  of  May  1875. 

WlLUAH  HlKBI  BAWBOM,      (L.  S.) 

SAiniKi.  Shaw,  (l.  b.) 
That  OD  the  hearing  of  the  said  information  it 
was  also  duly  proved  and  admitted  that  on  the 
day  mentioned  in  the  information,  viz.,  on  the 
l'2iih  Aug.  1875,  dense  black  smoke  was  emitted 
from  the  said  chimney  mentioned  in  the  said  order 
in  such  a  quantity  as  to  be  a  nuisance. 

That  the  respondent  contended  before  the 
jnstices  that,  inasmuch  as  on  the  11th  Aug.  1875 
the  Public  Health  Act  (38  &  39  Vict.  c.  55}  bad 
come  into  operation,  and  had  repealed  18  &  11* 
Vict.  c.  90,  by  virtue  of  which  the  said  order  of 
the  15th  May  1875  was  made,  and  the  ofience 
alleged  having  been  committed  on  the  12th  Aug., 
and  after  the  repeal  ot  toe  last-named  statutes, 
this  information  was  not  a  legal  proceeding  in 
respect  of  a  penalty  incurred  before  the  repeal  of 

The  appellant  eontended  that,  inasmoch  as  the 
order  of  the  15th  May  1875  was  something  "  duly 
done"  under  one  of  the  repealed  enactments,  and 
as  the  bearing  of  the  summons  then  before  the 
justices  was  "  a  legal  proceeding  in  respect  of  a 
penalty  incurred "  against  one  of  the  repealed 
enactments,  such  investigation  and  legal  proceeding 
might  be  carried  on  as  though  the  Actof  88  &  39 
Yict.  0.  55,  had  not  been  passed,  and  that  the  re- 
spondent onght  to  be  convicted. 

Tho  justices  decided  in  favour  of  the  respon- 
dent's view  oE  the  law,  hut  granted  this  ca^e  lor 
the  opinion  of  the  Queen's  Bench  Division  thereon. 

Antiia  argued  for  the  appellant.— Tne  order  of 
the  24th  May  1875  was  duly  made  and  delivereil 
to  the  respondent  nnder  18  &  19  Vict.  c.  121,  s.  13. 
The  folloniog  section  provides  a  penalty  not  ex- 
ceeding lOs.  per  day  durine  default  of  obedience 
to  this  order.  By  sect.  343,  and  the  schedule  to 
the  Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
this  Act  is  entirely  repealed,  except  so  far  as  it 
relates  to  the  Metropolis ;  but  by  sects.  91  and  98 
almost  exactly  similar  provisions  are  re-enacted. 
I'herefore,  although  the  new  Act  came  into  opora- 
tlon  and  the  old  cue  was  repealed  on  the  11th  Aug. 
1875,  tne  day  before  the  alleged  offence  was  com- 
mitted, yet  there  is  nothing  to  invalidate  the  old 
order  of  abatement,  nor  to  prevent  a  conviction 
under  the  new  Act.  Moreover,  with  a  view  to 
this  very  objection,  sect.  343  of  the  Act  of  1875, 
which  repeals  the  statutes  named  in  the  schedule, 
expressly  provides  "  that  this  repeal  shall  not 
affect :  [a)  Anything  duly  done  or  suffered  under 
any  enactment  hereby  repealed;  or  [b)  any  right 
or  liability  acquired,  occrued,  or  incurred  under 
any  enactment  hereby  repealed ;  or  (c)  any  secu- 
rity given  under  any  enactment  hereby  repealed  ; 
or  (if)  any  investigation,  legal  proceeding  or 
remedy  in  respect  of  any  such  right,  liability,  secu- 
rity, penalty,  forteitore,  or  puuishmeut  as  aforo* 
said  ;  and  any  such  invosfigation,  legal  proceeding 
and  remedy,  may  be  carried  on  as  if  this  Act  had 
not  been  passed."  This  order,  mode  previously  to 
the  passiug  of  the  Act,  clearly  comes  within  both 
the  exceptions  (a)  and  [b]  to  tne  repeal. 

Mauk,  Q.C.  for  the  respondent. — It  most  be 
taken  that  the  only  exceptions  to  the  repeal  by 
the  new  Act  are  those  mentioned  in  the  saving 
clauses  to  sect.  343.  Now  by  sect.  105  power  is 
given  to  an  individoal  to  nuike  complaint  of  a 
i  bnt  before,  suoh  power  belonged  only  to 
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a  local  authority ;  and  the  provisions  in  sects.  91, 
9(3,  and  98,  are  by  no  means  identical  with  those  of 
the  previous  Act.  It  cannot,  therefore,  be  said 
that  this  smoke  on  the  12th  August  was  either 
anything  duly  dbne  or  8u£fered  under  a  repealed 
enactment,  nor  was  it  any  right  or  liability  ac- 
quired, accrued,  or  incurred  under  such  enactment. 

Ajtatie  in  reply. 

Clbasbt,  B. — This  appeal  must  be  allowed.  I 
think  the  mafiristrates  were  acting  in  error  in  dis- 
missing the  complaint.  The  effect  ot  the  enact- 
ment in  sect.  343  of  the  new  Act,  and  of  the  saving 
clauses,  is  to  repeal  the  statutes  mentioned  in  the 
schedules — not  absolutely,  but  nd)  tnodo ;  it  does 
not  alter  the  force  of  any  proceeding  pending,  or 
i:ny  liability  already  incurred.  It  is  not  necessary 
to  allude  to  the  sub-section  (a),  but  when  we  come 
to  sub-section  (bt  it  seems  to  me  that  the  respon- 
dent is  exactly  under  the  liability  there  described, 
n  liability  acquired,  accrued,  or  incurred  under  an 
enactment  repealed.  Under  sect.  13  of  the  re- 
pealed Act  of  1855,  the  justices  ordered  the  abate- 
ment of  this  nuisance  on  the  24th  May  1875,  and 
they  added  to  that  order  a  prohibition  under  the 
latter  part  of  the  section :  '*  and  if  the  justices  are 
of  opinion  that  such  or  the  like  nuisance  is  likely 
to  recur,  the  justices  may  further  prohibit  the  re- 
currence of  it,  and  direct  the  works  necessary  to 
prevent  such  recurrence,  as  the  case  may  in  the 
judgment  of  such  justices  require."  Without 
Haying  anything  about  whether  the  abatement 
order  is  or  is  not  within  the  saving  clause,  surely 
the  respondent's  is  a  plain  case  of  liability  incurred 
under  the  order  of  prohibition.  This  was  a  special 
liability  created  by  the  respondent's  previous  breach 
of  the  law,  and  clearly  comes  witnin  the  saving 
clause  (6)  of  the  repeal  section.  The  case  must  go 
back  to  the  justices. 

(Irove,  J. — 'I  have  had  some  doubt  about  this 
point,  and  I  do  not  say  it  is  entirely  removed.  It 
is  not,  however,  sufRcient  to  induce  me  to  differ 
Irom  the  rest  of  the  court. 

Field,  J. — I  am  very  clear  that  the  justices 
oup^ht  to  have  convicted  the  respondent. 

Ca^e  to  he  remitted,  with  costs  against  the  re- 
spondent. 

Per  Curiam. — The  rule  in  this  court  is,  that 
when  both  parties  appear,  costs  follow  the  event, 
except  upon  application  in  peculiar  circumstances. 
When  the  unsuccessful  party  does  not  appear  costs 
will  not' follow  unless  expressly  ordeied. 

•Solicitors  for  appellant,  Layton  and  Jaques,  for 
Jloii'oyd  and  Smith,  Halifax. 

Solicitors  for  respondent.  Bower,  Son  and  Cotton, 


Friday,  Jan,  28, 1876. 
Wilkinson  (app.)  v.  Goffin  (resp.). 

IWtfpassing  on  railway  premises — Claim  of  right 
—3^4  Vict,  c.  97,  s.  16. 

TItfi  respondent  kept  his  van  standing  for  twenty 
ininutes  outside  a  public-house,  during  part  of 
^rhlch  time  he  was  rtfreshing  himself  within,  Tlie 
ground  upon  tohich  tJis  van  stood  was  part  of 
the  premises  of  a  railway  company,  whose  stuiion 
vas  dose  by,  btU  the  only  ctccess  to  the  pithlic' 
house  was  across  this  ground,  and  the  customers 
frequently  went  Uiere  with  veh  ides.  The  respondent 
wns  charged,  under  3^4  Viet,  c  97,  8,  16,  with 
wilfully  trespassing  on  railway  premises,  but  the 
Jujttices  considered  the  respondents  daim  of  right 


to  use  the  ground  as  a  customer  of  ihe  publio' 
house  to  be  bondfidsj  and  their  jurisilictiou  to  be 
ousted  thereby : 
Held,  upon  a  case  stated,  thai  as  there  might  he  a 
legal  foundation  for  this  claim  of  right,  the  justices 
cams  to  a  proper  condusion. 

This  was  a  case  stated  by  two  justices  in  and  for 
the  county  of  SuSblk,  under  the  statute  20  &  21 
Vict.  c.  43,  on  the  application  of  the  appellant, 
who  was  dissatisfied  with  their  determination 
upon  the  question  of  law  which  arose  before  them  as 
hereinafter  stated,  on  the  16th  July  1875,  at  the 
petty  Sessions  at  Beccles,  in  the  said  county  of 
Suffolk,  the  appellant  having  duly  entered  into  a 
recognizance  to  prosecute  the  appeal. 

Upon  the  hearing  of  the  information  preferred 
by  the  said  James  Ling  Wilkinson,  the  appellant 
(the  Station  Master  of  the  Great  Eastern  Railway 
Company's  Station  at  Beccles),  against  the  respon- 
dent John  Goffin.  under  the  Ace  for  Regulating 
Railwavs  (3  &  4  Vict.  c.  97).  s.  16,  for  that  the  said 
respondent,  on  the  4th  June  1875,  at  Beccles,  in 
the  said  county  of  Suffolk,  did  unlawfully  and 
wilfully  trespass  upon  certain  premises  oonnected 
with  a  certain  railway  there  situate,  the  property 
of  the  Great  Eastern  Railway  Company,  and  did 
refuse  to  quit  the  same  upon  request  to  him  the 
said  respondent  for  that  purpose  made  by  the 
said  appellant,  an  officer  of  the  said  railway  com- 
pany, the  said  justices  dismissed  the  same. 

The  section  of  the  Act  referred  to  is  as  follows : 

And  be  it  enaoted,  that  if  any  person  shall  wilf  ollj  ob. 
stmot  or  impede  anj  offioer  or  a^ent  of  any  railway  com- 
pany in  the  ezecation  of  his  duty  npon  any  railway,  or 
npon  or  in  any  of  the  stations  or  other  works  or  premises 
connected  therewith,  or  if  any  person  shall  wilfully  tres- 
pass npon  any  railway,  or  aoy  of  the  stations  or  other 
works  or  premises  connected  uierewith,  and  shall  refuse 
to  quit  the  same  npon  request  to  him  made  by  any  officer 
or  agent  of  the  said  com;»any,  every  such  x>erson  so 
offending,  and  all  others  aiding  or  assisting  therein,  shall 
and  may  be  seized  aud  detained  by  any  each  offioer  or 
agent,  or  any  person  whom  he  may  call  to  his  ae»istance, 
until  bU'ih  offender  or  offenders  can  be  conveniently 
taken  before  some  juHtice  of  the  peace  for  the  ooonty  or 
place  wherein  such  offence  shall  be  committed,  and  when 
committed  before  snoh  justice  as  aforesaid  (who  is  hereby 
authorised  and  required,  upon  complaint  to  him  upon 
oath,  to  take  cognizance  thereof,  and  to  act  sanimuily 
in  the  premises)  shall,  in  the  discretion  of  such  justice, 
forfeit  to  her  Majestv  any  sum  not  exceeding  51.,  and  in 
default  of  payment  thereof  shall  or  may  be  imprisoned 
for  any  term  not  exceeding  two  calendar  months,  such 
imprisonment  to  be  determined  on  payment  d  the 
amount  of  the  penalty. 

It  was  proved  that  the  respondent,  on  the  4th 
June  last,  drove  a  horse  and  van  into  an  open  space 
adjoining  the  railway  station  at  Beccles  aforesaid, 
and  placed  the  same  opposite  to  the  door  of  the 
public-house  there,  the  projierty  of  Messrs.  Cob- 
bold,  of  Ipswich,  brewers,  the  site  of  which  public- 
house  formerly  belonged  to  the  railway  company, 
and  was  sold  by  them  to  Messrs.  Cobbold  for  tbe 
purpose  of  erecting  a  public-house,  and  which 
public-house  adjoins  the  said  open  spaoe.  That 
the  van  remained  there  from  fifteen  minutes  past 
two  o'clock  till  thirty- five  minutes  past  two  o'clock, 
and  there  was  evidence  to  show  that  in  the  mean- 
time the  respondent  had  entered  the  pnblic-hoose 
for  the  purpose  of  refreshment.  Outside  of  the 
van  was  a  placard,  stating  that  a  badger  was  to  be 
seen  inside.  It  was  proved  that  while  tbe  Tan 
remained  as  above  stated,  two  persona  entered  tbe 
van,  and  that  they  gave  money  to  the  respondent; 
but  it  was  not  proved  that  the  reapoaduU  made 
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.fio  charge  or  solicited  money  for  admis* 

leTaa. 

en  space  where  the  respondent's  van  stood 

or  forty  yards  wide,  and  there  was  in  fact 

lotion  of  the  free  passage  of  the  public 

was  put  in  evidence,  and  it  was  proved 
roadway  which  constitutes  the  open  space 
encioned  is  repaired  and  lighted  by  the 
»mpany,  and  the  justices  found  as  facts 
place  whereon  the  respondent's  van  stood 
;  the  premises  connected  with  the  station 
peat  Eastern  Railway  Company,  not  with- 
that  there  is  nothing  in  the  appearance 
ud  open  space,  nor  any  gate,  fence,  or 
ilosure,  to  distinguish  it  from  the  open 
joining  thereto.  Bat  the  justices  also 
a  fact,  that  the  only  means  of  access  to 
t  door  of  the  public-house  opposite  to 
B  respondent's  van  stood,  was  over  such 
ce,  part  of  the  premises  of  the  railway 

• 

proved  that  a  great  number  of  customers 
Serent  times  gone  to  the  public-house  in 
with  vehicles. 

pellant,  the  officer  of  the  railway  company 
I  respondent's  van  had  been  standing  on 
ibove  described  for  the  period  above  men- 
id  while  it  still  remained  there),  requested 
ondent  to  remove  the  Kame,  and  at  the 
nt's  request  pointed  out  to  him  the  extent 
ompany's  premises,  but  the  respondent 
}  move.  A  scuffle  ensued,  and  ultimately 
ras  removed. 

part  of  the  respondent  it  was  contended 
and  his  van  were  on  the  place  above 
.  in  exercise  of  the  respondent's  right  as 
)  customers  of  the  public-house  belonging 
I.  Cobbold  and  Co. 

itices  were  of  opinion  that  the  claim  of 
ndent  was  made  bond  fide,  and  that  the 
i  not  properly  be  adjudicated  upon  with- 
»vious  determination  of  the  limits  and 
r  the  rights  of  access  attached  to  the 
»ose,  the  property  of  Messrs.  Cobbold, 
such  determination  was  not  within  their 
on. 

estion  of  law  arising  hereupon  is  set  out 
(Ceding  paragraph,  and  the  opinion  of  the 
eqnested  on  such  question,  and  whether 
ustices  ought  to  have  convicted  the  re- 
on  the  facts  before  them. 
U,  for  appellant. — In  Foidger  v.  Steadman 
3  Q.  B.  65),  a  cabman  was  convicted  under 
)n  for  standing  his  cab  on  some  ground 
^  to  a  railway  company.  Blackburn,  J., 
ere  the  defence  only  amounted  to  this, 
respondent  believed  he  had  a  right  to 
cab  upon  ground  which  was  the  premises 
mpany  without  their  leave.  This  belief 
>revent  the  respondent  from  being  a  wilful 
r."  The  respondent's  defence  in  this  case 
ily  the  same,  and  he  ought  to  have  been 
.  No  doubt  a  substantial  bond  fide  claim 
Qste  the  justices'  jurisdiction,  but  there 
idence  here,  nor  any  pretence  for  saying 
was  a  bund  fide  claim  on  the  piurt  of  the 
it. 

osel  appeared  for  respondent. 
r,  B. — We  are  all  of  opinion,  and  for 
nay  say  I  feel  very  clearly,  that  we  can* 
'ere  with  the  decision  of  the  justices.  The 


respondent  kept  his  van  standing  for  twenty 
minutes  oatside  a  public-house,  on  ground  which 
forms  part  of  the  railway  company's  premises.  If 
he  alleged  no  reasonable  excuse  for  so  doing,  the 
circumstances  would  have  been  exactly  those  of 
the  case  cited.  But  the  justices  find  as  a  fact  that 
the  only  means  of  access  to  the  front  door  of  this 
public-house  was  over  this  ground,  and  that  the 
customers  of  the  house  went  there  frequently  with 
vehicles.  Whilst  his  van  was  standing  there  the 
resp( indent  was  himself  taking  refreshments  in- 
side the  public-house,  and  he  claimed  to  occupy 
this  ground  as  a  customer  of  the  house.  The  jus- 
tices have  satisfied  themselves  that  he  thought  he 
had  this  right;  I  myself  think  he  had — at  all 
events,  it  is  not  unreasonable  that  he  should  have 
it— and  in  consequence  of  this  bond  fide  claim  of 
right  the  justices  jurisdiction  was  ousted.  If  the 
respondent's  van  was  in  the  wrong  place,  or  if  on 
any  ground,  the  appellant  had  a  right  to  send  it 
away,  the  matter  can  be  tried  in  an  action  for  tres- 
pass.   The  justices'  judgment  will  be  affirmed. 

Grove,  J. — I  am  of  the  same  opinion.  The 
question  for  us  is,  whether  this  claim  of  right  by 
the  respondent,  which  was  made  bofid  fide,  could 
be  legally  supported.  It  appears  that  there  was  a 
right  of  way  for  customers  of  the  public-house 
over  this  ground,  and  the  extent  of  right  could  not 
be  a  matter  for  the  justices  to  decide.  It  does  not 
ap|>ear  that  the  respondent's  object  in  keeping  his 
van  on  this  spot  was  the  exhibition  ot  his  badger  ; 
he  was  a  customer  of  the  public-house,  and  there 
was  nothing  illegal  in  the  claim  he  set  up.  Whether 
he  had  a  good  foundation  for  the  claim  was  a 
question  which  the  justices  were  right  in  refusing 
to  decide. 

Field,  J. — I  am  of  the  same  opinion. 

Judgtaent'for  respondent. 

Solicitor  for  appellant,  W.  H.  Shaw. 


Fnday,  Jan.  28, 1876. 

Rtjtuer  (app.)  V.  Harris  (resp.) 

Salmon  fishery — Forfeiture  of  net — FiJfk  not  cawjht 

—24  4*  25  Vid,  c.  109,  «.  21. 
By  the  Salmon  Fisfiery  Act  1861,  «.  21,  no  pernoa 
sliall  fish  for,  catch,  or  kill,  exc*^t  by  rod  and  liite, 
any  salmon  durintj  the  weekly  close  time ;  and 
any  person  acting  in  c^ntmvention  of  this  section 
stiall  forfeit  all  fish  taken  by  him,  and  any  iiet  or 
'movable  instrument  used   by  him,  in  taking  the 
same,    and    in  addition    tliereto   shall  incur    a 
penalty,  and  a  further  penalty  in  resided  of  ea*:h 
fish  Sit  taken. 
Held,  that  catching  a  fish  was  not  a  condition  prec^.' 
dent  to  the  furfeitnre  of  a  net  used  by  persons  con- 
tracening  this  secti&n. 
This  was  an  information  and  complaint  preferred 
by  Joseph   Huther,  of  Berkeley,  in  the  county  of 
Gloucester,  water  bailiff,   for  and  on   behalf  of 
the  Board  of  Oonservatops  of  the  Sev'em  Fishery 
District,    who  prosecuted   in  that  behalf,  taken 
and     made    the    19th    May    1875,    before    one 
of  her   Majesty's  justices    of  the  peace  in  and 
for   the    said    county,    who    said    that    William 
Harris,  of   Woolaston,    in  the  county  of  Glou- 
cester,  fisherman,  and  John  Cook,  of  the  same 
place,  fisherman,  on  the  10th  May  1875,  at  the 
parish  of  Lydney,  in   the   said  county,  did  re- 
sist and  obstruct  one  Joseph  Ruther,    a   water 
bailiff  appointed  under  the  provisions  of  the  Salmou 
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Fishery  Acts  1861  to  1873,  in  the  execution  of  his 
duty  as  such  water  bailiff,  contrary  to  the  statutes 
in  such  case  made,  whereby  they  each  incurred  a 
penalty  of  5{.  for  the  said  offence,  and  after  hearing 
the  parties  and  the  evidence  adduced  by  them,  the 
said  justices  thereupon  dismissed  the  said  infor- 
mation and  complaint  with  costs.  And  the  said 
board  of  conservators,  alleging  that  they  were 
dissatisfied  with  the  said  determination,  as  being 
erroneous  in  point  of  law,  did  within  three  days 
thereafter  apply  to*,  the  said  justices  to  state  and 
sign  a  case  setting  forth  the  facts  and  the  grounds 
ot  such  determination  for  the  opinion  thereon  of 
the  Queen's  Bench  Division  of  the  High  Court  of 
Justice,  and  in  pursuance  of  the  said  statute  in  such 
case  made  ana  provided,  they  stated  and  signed 
the  following  case : 

The  defendants  having  appeared  upon  summons 
in  answer  to  the  above  information  and  complaint 
before  the  said  iustices,  it  was  thereupon  proved 
on  the  part  of  the  said  board  of  conservators — 

That  the  said  Joseph  Ruther  was  duly  appointed 
in  writing  under  the  hand  of  the  acting  chairman 
of  the  said  board  of  conservators  as  a  water 
bailiff,  and,  therefore,  by  virtue  of  the  Salmon 
Fishery  Act  1873,  s.  36,  empowered  to  seize  all 
fish  and  other  articles  forfeited  in  pursuance  of 
the  Salmon  Fishery  Acts  1861  to  1873,  within  the 
Severn  Fishery  District. 

That  before  six  a.m.  on  the  morning  of  Monday, 
the  10th  May  1875,  at  the  parish  of  Lydney,  in 
the  county  of  Gloucester,  a  place  within  the  said 
Severn  Fishery  District,  the  said  Joseph  Ruther, 
with  another  wacer  bailiff  of  the  said  board,  and 
one  of  the  officers  of  the  Gloucestershire  police 
force,  being  then  on  duty,  found  the  defendants 
and  a  number  of  other  men  fishing  for  salmon  in 
the  river  Severn,  with  nets  used  for  the  catching 
of  salmon. 

That  the  said  Joseph  Ruther,  as  such  water 
bailiff,  thereupon  demanded  the  net  from  the  said 
defendant  William  Harris,  but  the  said  William 
Harris  refused  to  give  up  the  same.  Both  the 
defendants  at  the  time  knew  that  the  said  Joseph 
Ruther  was  a  duly  appointed  water  bailiff  of  the 
said  board. 

That  the  said  Joseph  Ruther,  in  the  supposed 
execution  of  his  duty  as  such  water  bailiff,  there- 
upon attempted  to  seize  such  net,  but  the  defen- 
dants resisted  and  obstructed  him  and  prevented 
his  seizing  the  said  net. 

It  was  not  proved  on  behalf  of  the  said  board  of 
conservators  that  the  said  defendant  William 
Harris  had  actually  caught  any  salmon. 

It  was  proved  that  the  defendants  were,  during 
the  weekly  close  time,  contrary  to  the  21st  section 
of  the  Sulmou  Fishery  Act  1861,  on  the  river 
bevern  fishing  for  salmon  by  other  means  than 
with  a  rod  and  line,  and  had  with  them  nets  for 
the  catching  of  salmon;  and  for  this  offence  they 
were  convicted  before  the  said  justices  and  fined 
5^  each  and  costs. 

It  was  urged  before  the  said  justices  on  behalf 
of  the  said  defendants,  that  a  water  bailiff  has  no 
aiithurity,  under  the  Salmon  Fishery  Acts  1861  to 
1873,  to  seize  any  net  or  movable  instrument  used 
in  finhing  for  salmon  during  the  weekly  close  time, 
unless  Salmon  have  been  actually  caught  therein. 
That  the  36th  section  of  the  Salmon  Fishery  Act 
1873,  sub-sect.  3,  only  authorises  the  water  bailiff 
to  seize  all  fish  and  other  articles  forfeited  in  pur- 
suance of  the  Salmon  Fishery  Actis  1861  to  1873, 


and  that  the  2l8t  section  of  the  Salmon  Fishery 
Act  1861  only  provides  that  a  person  actiiig  in 
contravention  thereof  shall  forfeit  all  fish  taikea 
by  him  and  any  net  or  movable  instroment  used 
by  him  in  taking  the  same,  and  that  as  it  was  not 
proved  that  any  salmon  were  actually  taken*  no 
forfeiture  arose. 

On  the  part  of  the  conservators  it  was  urged 
that  the  instruments  were  forfeited  by  any  one 
acting  in  contravention  of  the  21st  section  of  the 
Salmon  Fishery  Act  1861,  and  that  section  forbade 
not  only  the  catching  and  killing,  but  also  the 
"fishing  for"  salmon,  and  that  it  having  been 
proved  that  the  defendants  were  acting  in  con- 
travention of  this  section,  the  net  was  thereapon 
forfeited  and  liable  to  seizure.  ^ 

Whereupon  the  said  justices  adjudged  and  de- 
termined that  though  the  said  defendants  were 
convicted  and  fined  for  fishing  for  salmon  between 
the  hour  of  twelve  of  the  clock  at  noon  on  Satur- 
day, and  the  hour  of  six  of  the  clock  on  Monday 
morning  on  the  day  in  question,  and  that  they  did 
resist  and  obstruct  the  said  water  bailiff  Joseph 
Ruther  in  seizing  the  said  net  so  used  by  the  said 
defendant  William  Harris  in  fishing  for  salmon, 
yet  as  it  was  not  proved  to  the  said  justices 
that  the  said  William  Harris  had  actually  taken 
any  salmon  on  the  said  occasion,  such  net  was  not 
forfeited  under  the  Salmon  Fishery  Acts  1861  to 
1873 ;  and  that  the  said  Joseph  Ruther,  as  such 
water  bailiff,  was  not  therefore  empowered  under 
the  said  Salmon  Fishery  Acts  1861  to  1873,  to 
seize  the  said  net,  although  the  said  William 
Harris  was  fishing  for  salmon,  contrary  to  the  2l8t 
section  of  the  Salmon  Fisherv  Act  1861,  for  which 
he  was  convicted  and  fined  as  aforesaid;  and, 
therefore,  the  said  William  Harris  and  John  Cook 
were  not  guilty  of  resisting  and  obstructing  the 
said  Joseph  Ruther  in  the  execution  of  his  duty  as 
such  water  bailiff. 

If  the  court  shall  be  of  opinion  that  the  said 
net  was  an  instrument  forfeited  under  the  Salmoo 
Fishery  Acts  1861  to  1873,  then  the  court  shall 
remit  the  said  information  and  complaint  for  re- 
hearing ;  but  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  said  dismissal  shall  be  ooa* 
firmed. 

Willis-Bund  argued  for  the  appellant,  the  officer 
of   the   Severn  Fishery  Conservators.  —  By  the 
Salmon  Fishery  Act  1861  (24  &  25  Vict.  c.  109),  a. 
21 :  "  No  person  shall  fish  for,  catch,  or  kill  by  anj 
means    otner   than  a  rod  and   line,  any  salmoa 
be  ween  the  hour  of  twelve  of  the  clock  at  noon  on 
Saturday  and  the  hour  of  six  o'clock  on  Mondaj 
morning ;  and  any  person  acting  in  contravention 
of  this  section  shall  forfeit  all  fish  taken  by  him, 
and  any  net  or  movable  instrument  used  by  him 
in  taking  the  same,  and  in  addition  thereto  shall 
incur  a  penalty  not  exceeding  5L.  and  a  further 
penalty  not  exceeding  11.  in  respect  of  each  fish  so 
taken  between  twelve  of  the  clock  at  noon   on 
Saturday  and  six  of  the  clock  on  Monday  morning.** 
The  justices  have  held  that  the  actual  catching  of 
fish  IS  a  condition  precedent  to  the  forfeiture  of 
the   net.     If  this  were  correct,  the  penalty  also 
could  only  be  imposed  upon  the  same  condition; 
but  the  justices  have  imposed  the  penalty,  although 
they  have  inconsistently  refused  to  oonvict  on  the 
charge  of  resistance.     That  this  section  was  in- 
tended to  authorise  the  forfeiture  of  nets,  without 
proof  of  fish  being  caught,  appears  not  only  finom 
the  words  themselves — "  any  net  or  movable  in- 
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b  oaed  bf  him  in  talcing"  (not  catohinft) 
mo  " — but  also  bj  analogr  with  the  pro- 
!or  peaaltiea  inonirad  dariaj;  the  annoal 
n.  B7  sect.  17  of  tba  Act  of  1861,  there 
PTOrision  for  snob  forfeiture,  but  this  omis- 
I  amended  by  28  &  29  Yict.  o.  121,  s.  58 : 
any  person  has  been  convicted  of  an 
inder  sect.  17  of  the  Salmoa  Fishery  Act 
ahall,  in  addition  to  the  penalCieB  thereby 
,  forfeit  any  net  or  movable  inatrument 
Dmmitting  snch  offence,  and  the  oonvlcting 
■hall  direct  the  same  to  be  sold  or  de- 
and  the  proceeds  of  such  sale  nhall  be  paid 
Mervatora  of  the  digtrict,"  The  informa- 
cfa  the  justices  dismissed  was  laid  nnder 
Vict-o.  71,  s.  36,  Hub-H.  3:  "Any  water 
appointed  nnder  Che  Salmoc  Fishery  Aots 
1878,  acting  within  the  limits  of  his  dis' 
y  do  all  or  any  of  the  following  things : 
oaay)"  ...  "3.  Search  and  examine  all 
kets,  bagfl,  or  other  ineCromcnCB  used  in 
r  in  carrying  fish  by  persona  whom  there 
ihle  oanseto  suspect  of  haring  possession 
legally  canght ;  seize  all  fish  and  other 
forfeited  in  pursuance  of  the  Salmon 
Acts  1861  to  1873  ;  and  any  person  re- 
I  allow  any  nets,  baskets,  baga,  or  other 
nto  used  in  fishing  or  in  cariying  fiah,  to 
iedoreiamined,or  resisting  or  obstructing 
r  bailiff  in  auy  such  search  or  eiamina- 
H  for  every  such  offence  be  liable  to  a 
lOt  exceeding  five  pounds." 
meet  represented  the  respondents. 
T,  B.— The  qneetion  iu  this  ease  is, 
the  respondent's  net  was  forfeited  under 
aection  of  the  Act  of  1861. .  The  magis- 
mght  not  1  it  depends  upon  words  of  the 
hich  are  open  Xa  either  construction,  but 
Siey  have  not  adopted  the  better  one.  The 


ken  by  them,  and  any  net  or  movable  i 
Dsedby  them  in  taking  the  same,  and  in 
thereto  a  penalty.  There  was  here  no 
t  any  fish  was  canght,  and  the  question 
ither  the  ne:i  the  rexpondents  were  using 
ted.  The  most  rational  construction  la, 
mit  the  forfeiture  to  cases  where  the 
have  succeeded  ia  catching  fiuh,  but  to 
to  any  instrument  used  for  the  purpose  of 
ling  the  aection,  whether  any  fish  was 
r  not.  The  magistrates  were  no  doubt 
Me  their  way  to  this  conatrnction  before 
ictedthe  respondents  upon  this  charge; 
k  they  took  an  erroneous  view,  and  upon 
ilated  they  should  have  held  Che  net  for- 
,  the  charge  proved. 

J. — I  am  of  the  same  opinion.  It  appears 
t  this  matter  cannot  bo  open  to  doubt. 
mstmction  put  upon  the  aection  by  the 
the  whole  iprovision  would  Im  a  mere 
ileaa  the  offender  were  seen  to  catch  a 
I  oondition,  if  it  applies  at  all,  applies 
the  penalty  imposed.  I  admit  the  words 
sdaKaocnratelv  as  they  ought  to  be,  but 
donbt  about  the  proper  interpretation, 
r. — I  am  ni  the  same  opinion,  and  on  the 

',  B. — The  case  will  be  sent  back  to  be 
I.  bat  withont  costs. 

Judgment  for  appeOant, 
r  for  Appellant,  S.  0.  Ooctfrey. 


Friday,  fW.  18, 1876. 
Dbtdzk  (app.)  V.  Chukchtabdenb  ixd  Otbbsbbrs 

Of  PcTBBT  (resp.). 
Metropolit  Local  Managemenl  Jlcii — Paving  a  n«w 
itraet — Diteretion  of  VcMtry  at  to  Acta — 8laiuie» 
18  ^  19  Viei.  c.  120.  u.  98  J- 105,  and  25  A  2li 
Vict.  c.  102,  M.  77  &  112. 
Bi/  18  ^  19  Fief.  c.  120,  >.  98,  a  veatry  haut  poioer 
to  pave  or  r^air  all  $treeU  unlhin  a  pariah.     Sy 
lect.  105  0/  the  lame  Ad,  and  25  *■  26  Via.  e.  102, 
a.  11,  in   th^  eaae  of  "  new  atreeta "   uihieh  are 
paved  by  a  oeatry,  this  expenaet  are  to  be  boms  by 
Ike  otvnerH  of  hottaei   and   land   a^'olning  tueh 
"new  ilrtel.'      An  old  hiighviayiti  ihepariehof 
P.  had  been  kepi  in  rdpiiir  for  forty  yean  by  rates 
raiafdfrom  tlie  ralepai/er*  at  large.     At  the  time 
of  the  paaaing  of  the  JUetropolia  Local  Manage- 
ment Act  1855,  on  a  portion  of  the  atnith  aide  of 
the  higkteay  there  toat  an  irregular  row  of  howiea 
and  a  good  foolpaih,  while  on  the  other  aide  there 
toaa  no  regular  foolpaih  and   but  two  cottages. 
Since  1655  thete  two  eottagei  were  puUed  down 
and  7M1S  hotitet  wtre  gri^ually  built  along  the 
north  tide.     In  1871,  when  the  line  of  new  houtea 
t«ere  approaching  eompletion,  the  oeatry,  in  pur- 
auanee  of  their  powert,  paved  the  footpath  on  thai 
aide,  and  charged   the   expenaea   to   the   general 
diatinct  ratee. 
Held,  that  they  had  no  power  to  do  ao,  inaamuch  at 
ilie  itreet  in  queaiion  waa  a  "newttreet"  within 
18  ^  19  Vict.  c.  120,  (.  105.  and  conteq-iently  th« 
ownere  of  property  adj'iiiiing  the  etreetteere  bound 
la  pay  the  expentet  incurred  in  paving. 
Appeal  under  12  &  IS  Vict.  c.  45,  s.  11,  against 
an  order  of  John  Bridge,  Esquire,  oae  of  the 
police  magistrates  for  the  Metropolitan  District, 
made  on  the  10th  day  of  April,  1875,  directing  u 
levy  to  be  made  on  tlie  goods  of  the  appellant  for 
the  aum  of  It.  dd.  and  costa,  auch  aum  of   It.  6i'. 
being  part  of  a  aum  of  II.  lis.  6i.  for  which  tha 
appellant  was  assessed  in  respect  of  a  general 
rate  made   by  the  respondents  on  the  5th  day  of 
October,  1874,  iu    pursuance  of   the  Metropolis 
Local  Kanagcment  Act  1855. 

Notice  of  appeal  against  the  said  order  to  the 
Court  of  General  Quarter  Sessions  of  the  Peace 
for  the  County  of  Surrey  was  duly  given  by  th- 
appellant  to  the  respondents  on  the  15ch  day  of 
April,  1875,  and  the  parcies  hereto,  by  consent  and 
by  order  of  Ur.  Manley  Smith,  aereed  to  state 
the  facta  relating  to  such  diatreas  in  the  form 
of  a  special  case  for  the  opinion  of  this  court,  and 
that  each  party  should  bear  its  own  costs  of  this 
appeal  and  case. 

Case. 

1.  The  apfiellant  has  for  some  years  past  been, 
and  atiU  ia,  Che  occupier  of  a  house  situutcd 
in  the  HiKh-streeC,  PuCney,  in  the  county  of  Surrey, 
at  some  distance  from,  and  quite  separate  Irom. 
the  Upper  Bichmond-road  hereinafter  referred  to, 
and  the  distress  hereinafter  referred  to  was  mada 
in  respect  of  part  of  a  rate  to  which  the  appellant 
was  assessed  in  respect  of  hia  said  bouse  in  High- 
street  aforesaid.  The  appellant  has  never  been 
the  owner  or  occupier  of  any  house  or  land  udjoin- 
iug  the  Upper  Bichmond-road  aforesaid. 

2.  The  said  Upper  Bichmond-road  is  an  old 
highway  in  the  pariah  of  Putney,  and  now  forma 
the  main  oairiage  and  footway  from  Wandsworth 
and  Putney  to  Bichmond,  and  it  has  been  kept 
in  repair  for  the  hwt  forty  yean  or  more  by  ratca 
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9.  The  ordinary  repairs  of  all  the  highways  in 
the  parish  have  since  1855  been  paid  for  by  the 
district  board  out  of  the  "  general  rates/'  these 
general  rates  being  usually  made  half  yearly  and 
assessed  upon  all  the  ratepayers  of  the  parish  at 
large. 

10.  In  the  year  1874  the  line  of  new  houses  on 
tlie  north  siile  of  the  road  was  approaching  com- 
pletion, and  the  district  board  thereupon  took  into 
consideration  the  propriety  of  paying  the  footpath 
on  that  side  of  the  road,  and  in  accordance  with  a 
resolution  of  the  district  board  the  footway  from 
A  to  B  on  the  north  side  of  the  road  was  paved  by 
the  district  bciard  with  Vol  de  Travers  aspbalie  laid 
on  a  bed  of  Portland  cement  concrete,  and  the 
cost  of  this  paving  was  included  in  the  general 
rate. 

11.  Prior  to  the  execution  of  the  said  paving 
the  appellant  having  in  the  month  of  June  1874 
heard  that  the  district  board  contemplated  paving 
the  footway  in  question  and  paying  for  it  out  of 
the  general  rate  for  Putney  urged  upon  the  dis- 
trict  board  that  under  the  circumstances  the  road 
had  become  a  new  street  within  the  meaning  of 
the  Metropolis  Local  Management  Act  1855  and 
the  Metropolis  Local  Management  Amendment  Act 
1862,  and  that  under  those  Acts  the  cost  of  paving 
the  footpath  of  the  road  ought  to  be  borne  not  by 
the  ratepayers  of  Putney  at  large  out  of  the  general 
rate  but  by  the  owners  of  the  houses  and  land 
abutting  on  the  footpath  in  question. 

12.  The  district  ooard,  however,  refused  to 
accede  to  the  appellant's  suggestion,  contendmg 
that  the  road  was  not  a  new  street  within  the 
meaning  of  those  Acts. 

13.  The  appellant  refused  to  pay  the  sum  of 
Is.  6(2.,  being  part  of  the  amount  at  which  he  was 
assessed  to  the  general  rate,  on  the  ground  that 
the  said  sum  represented  the  proportion  charged 
for  the  paving  of  the  said  footway,  an  expense  im- 
properly included  in  the  general  rate,  and  in  con- 
sequence of  such  refusal  the  sum  of  10«.  4d.  was 
levied  on  the  goods  of  the  appellant  by  virtue  of 
the  said  order. 

14.  It  is  admitted  that  the  said  sum  of  Is.  6d, 
is  the  proper  proportion  of  the  said  rate  of 
II.  lis.  6(2.,  which  is  attributable  to  the  cost  of 
the  paving  in  question,  and  that  if  the  appellant 
was  not  liable  as  the  occupier  of  his  said  house 
in  the  High-street  aforesaid  to  contribute  to  the 
cost  of  such  paving  the  said  rate  of  11.  lis.  6(2. 
ought  to  be  reduced  by  the  said  sum  of  Is.  6d. 

The  questions  for  the  opinion  of  this  honourable 
court  are  whether  under  the  circumstances  above 
set  forth,  and  having  regard  to  the  provisions  ci 
the  Metropolis  Local  Management  Act  1855  and 
the  Metropolis  Local  Management  Amendment 
Act,  the  appellant  as  occupying  the  said  premises 
in  the  Hign-street,  Putney,  aforesaid  was  liable 
to  contribute  to  the  expense  of  the  above-men- 
tioned paving  of  the  said  footpath  on  the  north 
side  of  the  said  Upper  Bichmond-road. 

If  this  court  shall  be  of  opinion  that  the 
appellant  was  not  liable  to  contribute  to  such 
expense  or  that  snch  expense  was  not  properlT 
payable  out  of  the  said  general  rate  for  the  parisn 
of  Putney  the  decision  of  this  court  is  to  be  in 
favour  of  the  appellant  and  judgment  of  the  allow- 
ance of  the  said  appeal  on  the  ground  aforeoaid 
and  for  repayment  to  the  appellant  of  the  man  of 
10s.  4<2.  distrained  for  shall  be  entered  at  the 
sessions  acoordingly,  but  if  this  oonrt  sbiill  be  of 


raised  from  the  ratepayers  of  Putney  at  large. 
Prior  to  the  establishment  of  railways  this  road 
was  comparatively  unimportant,  the  main  traffic 
from  Wandsworth  and  Putney  to  Bichmond  then 
passing  by  another  road  through  Barnes. 

3.  Before  and  at  the  time  of  the  passing  of  The 
Metropolis  Local  Management  Act  1855,  which 
embraced  the  parish  of  Patney,  in  the  district  of 
the  metropolis  called  the  Wandsworth  district,  the 
condition  of  that  portion  of  this  road  which  is  in 
question  in  this  case,  and  which  extends  for  about 
734  yards  in  length,  namely  from  point  "  A  "  to 
point  *'  B  "  on  accompanying  plan,  and  is  herein- 
after referred  to  as  *'  the  road,"  was  as  follows : 
On  the  south  side,  running  westward  for  about 
300  yards,  there  was  an  irregular  line  of  houses, 
some  of  them  detached,  some  of  them  contiguous, 
and  there  were  two  small,  isolated  houses  along 
the  remaining  434  yards,  the  rest  of  the  road  along 
this  434  yards  being  bounded  by  market  gardens. 
On  the  north  side  the  road  for  the  whole  734  yards 
was  bounded  by  market  gardens,  except  at  two 
places  marked  "  0  "  and  **  D  "  on  the  said  plan, 
where  there  were  two  small  houses  or  cottages. 
The  plan  accompanying  this  case  shows  the  road  and  I 
points  in  cjuestion,  the  sites  of  the  houses  existing 
in  1855  being  coloured  red  on  the  plan,  and  those 
built  since  1855  being  coloured  blue. 

4.  Along  the  south  side  of  the  road  there  was, 
in  1855,  a  good  raised  gravel  footpath  of  several 
feet  in  width,  and  almost  all  the  foot  traffic  along 
the  road  passed  along  this  south  side.  Along  the 
nort'h  side  there  was,  in  1855.  a  narrow  and  ill- 
defined  foot  track  between  the  hard  carriage  way  of 
the  road  and  the  boundary  hedge,  very  Tittle  foot 
traffic  passing  along  that  side  ot  the  road,  and  no 
reo'ularly  formed  footpath  then  existing  along  that 
side  of  the  road. 

5.  Since  the  year  1855  the  two  cottages  marked 
•*  C  "  and  **  D,  on  the  north  side  of  the  road,  have 
been  pulled  down,  and  the  whole  of  the  frontage 
land  adjoining  the  north  side  of  the  road  has  been 
covered  with  a  continuous  line  of  detached  and 
semi-detached  houses,  space  being  left  at  one  spot 
for  a  new  road  running  out  of  the  old  highway  at 
right  angles,  and  on  the  south  side  portions  of  the 
frontage  along  the  434  yards  have  also  been 
covered  with  detached  villas,  and  the  rest  of  the 
frontage  is  now  on  offer  as  building  land. 

6.  In  the  course  of  building  the  houses  on  the 
north  side  the  old  boundary  hedge,  which  was 
somewhat  crooked,  has  been  removed,  and  a  new 
and  straight  line  of  fence  formed  by  the  entrance 
gates,  and  railings  or  palisades  to  the  new  houses, 
fe^trips  of  land  being  here  and  there  thrown  into  the 
highway,  so  as  to  straighten  the  fence  and  afford 
room  for  a  spacious  footpath  on  that  side  of  the 
road,  the  width  of  the  carriage-way,  being  at  some 
places  slightly  decreased  and  at  others  slightly 
increased. 

7.  At  intervals  from  1864  to  1870  the  Wands- 
worth District  Board  of  Works  fixed  a  granite 
kerb  along  the  footpath  on  the  north  side  of  the 
road  and  made  up  the  path  with  gravel  over 
the  whole  width  of  the  path  from  this  kerb  to  the 
line  of  fence  of  the  new  houses. 

8.  This  kerb  and  the  making  up  of  the  path 
were  paid  for  by  the  said  district  board  out  of  the 
"  genera]  rates  "  of  the  parish.  Since  then  this 
footpath  has  been  from  time  to  time  repaired  by 
the  district  board  and  used  as  part  of  the  high- 
way of  the  Upper  Bichmond-roao. 
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the  coatrary  opinion  its  decision  is  to  be  in  favour 
of  the  respondents  and  judgment  for  dismissing 
the  appeal  is  to  be  entered  at  the  sessions 
accordingly. 

The  appellant  in  person. — This  street  is  a  "  new 
ptreet*'  within  the  meaning  of  the  Metropolis 
Management  Acts,  and  the  vestry  had  no  power 
to  levy  a  general  district  rate  for  the  expenses 
incurred  in  paving  it.  By  18  &  19  Vict.  c.  120, 
8.  98,  "  it  &hall  be  lawful  for  every  vestry  and  dis- 
trict board  from  time  to  time  to  cause  all  or  any  of 
the  streets  within  their  parish  or  district,  or  any 
|iart  thereof  respectively,  to  be  paved  or  repaired 
when  and  as  often,  and  in  such  form  and  manner 
and  with  such  materials  as  such  vestry  or  board 
think  fit."  That  is  a  general  clause  not  applicable 
to  the  paving  of  "  new  streets,"  which  is  provided 
for  by  the  105th  section,  which  enacts  that  "  if  a 
vestry  or  board  deem  it  expedient  or  necessary 
that  a  new  street  shall'  be  paved,  then  and  in 
either  of  such  cases  the  vestry  or  board  shall 
well  and  sufficiently  pave  the  same  street,  and 
keep  such  pavement  in  good  and  sufficient  repair ; 
and  the  owners  of  th^  houses  forming  such  street 
shall  on  demand  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  providing 
and  laying  such  pavement."  By  25  &  26  Yict. 
c.  102,  s.  77,  the  owners  of  land  **  bounding  pr 
abutting  such  street "  are  litcewise  liable  to  con- 
tribute to  the  expenses  of  paving.  See  also  sect. 
112  as  to  definition  of  a  "  new  street."  From  the 
statements  in  the  case  it  is  clear  that  this  is  a 
"  new  street."  (See  Pound  v.  Flumsfead  Board 
of  Works,  25  L.  T.  Eep.  N.  S.  461 ;  L.  Kep.  7  Q.  B  ; 
41  L.  J.,  51  M.  C. ;  and  M.  v.  Fulford,  10  L.  T. 
Rep.  N.  S.  346;  33  L.  J.,  122  M.  C).  Secondly, 
assuming  this  to  be  a  "  new  street,"  the  vestry 
have  no  discretion  as  to  the  mode  of  procedure  for 
recovering  the  expenses  incurred.  The  words  of 
sect.  77  are,  the  owners,  &c.,  "  shall  pay."  More- 
over, it  has  been  held  that  the  provisions  of  sect. 
159,  which  enacts  that  when  any  expenditure  has 
been  incurred  for  the  special  benefit  of  a  parti- 
cular part  of  a  parish,  a  vestry  "  may  by  any 
order  direct  the  sum  necessary  for  defraying  such 
expenses  to  be  levied  on  such  part "  are  important : 
(Howell  V.  London  Dock  Ooynpany,  27  L.  J.  177, 
M.  C. ;  S  Ell.  &  B.  212).  He  also  cited : 
Churchill  V.  Crease,  5  Bing.  177. 

Edward  Clarke  for  the  respondents. — This  is  not 
a  new  street  within  the  meaning  of  the  statutes  in 
question.  It  is  not  denied  that  this  may  be  a 
street,  but  the  question  is  whether  such  a  change 
has  taken  place  in  the  thoroughfare  as  to  make  it 
a  new  street.  It  is  submitted  not;  at  all  events, 
the  vestry  have  a  discretion  given  them  by  the 
terms  of  the  159th  section,  and  were  not  bound  to 
exempt  the  defendant  from  all  payment.  JIuwdl 
v.  London  Dock  Company  {uhi  sup.)  is  a  different 
case,  for  there  no  benefit  was  derived,  but  it  cannot 
be  said  that  the  appellant,  who  was  in  the  neigh- 
bourhood, is  not  to  some  extent  enefitted  by  the 
paving  of  a  street  such  as  this  is. 

Grove,  J. —  Though  a  good  deal  of  ground  has 
been  gone  over,  I  think  the  question  before  us  is 
confined  to  a  narrow  issue.  The  appellant  is  the 
occapier  of  a  house  in  High-street,  Putney,  at 
some  distance  from  the  Upper  Richmond- road, 
and  has  never  owned  or  occupied  any  house  or 
land  adjoining  the  Upper  Bichmond-road.  The 
cane  gives  a  history  of  the  Old  Bichmond-road. 
[Hid  Lordship  went  into  the  &ict8  us  found  in  the 

Mag.  Cas. — Vol.  X. 


case.]  It  is  important  to  observe  the  progress  of 
the  road  in  consequence  of  the  question  which 
arises  whether  since  1855  the  old  road  became  a 
"  new  street."  In  1874,  as  the  line  of  new  houses 
on  the  north  side  of  the  road  were  approaching 
completion,  the  district  board  duly  resolved  to 
pave  a  portion  of  the  footway  on  that  side  of  the 
street;  and  the  appellant  then  pointed  out  to 
them  that,  inasmuch  ais  the  road  (which  formerly 
had  been  kept  in  repair  by  the  county  rates)  had 
become  a  *'  new  street "  within  the  Metropolis 
Local  Management  Acts,  the  costs  of  the  paving 
should  be  borne  by  the  owners  of  the  adjoining 
houses  and  land,  and  not  by  the  ratepayers  of 
Putney  at  large  out  of  the  general  rates.  The  dis- 
trict board,  however,  would  not  entertain  the 
appellant's  suggestion,  and  hence  the  present 
isHue,  which  is  simply  whether  this  road  has  be- 
come a  "  new  street,"  and  on  the  answer  to  l>e 
given  to  thii^  question  depends  the  liability  of  the 
appellant.  I  am  of  opinion  that  this  is  a  "  new 
street,  and  that  the  case  is  governed  by 
Pound  V.  Tke  Plumstead  Board  of  Works  (uhi 
sup.)  which  was  not  so  strong  a  case  as  the  pre- 
sent. Then,  assuming  it  to  be  a  "  now  street " 
another  question  arises  whether  the  vestry  has  any 
option  as  to  the  persons  from  whom  a  rate  is  to  be 
levied  for  the  expense  incurred  in  paving.  I  am 
of  opinion  that  the  terms  ol  the  105th  section  of 
18  &  19  Vict.  c.  120,  leave  the  vestry  no  discre- 
tion. The  section  may  leave  it  as  a  matter  within 
the  discretion  of  the  vestry  whether  a  street  shall 
be  paved  at  all,  but  when  once  they  have  deemed 
it  expedient  that  a  street  shall  be  paved  the  subse- 
quent words  of  the  section  are  imperative.  The 
section  says  that  in  case  the  vestry  shall  deem  it 
necessary  or  expedient  to  pave  the  streeo,  "  the 
owners  of  the  houses  forming  such  street  shall,  ou 
demand,  pay  to  such  vestry  the  amount  of  the 
estimated  expenses"  of  such  paving.  The  words 
are  as  strong  as  legislative  words  can  be ;  taken  by 
themselves  I  think  they  are  clearly  imperative; 
and  is  there  anything  to  show  that  they  were  not  in- 
tended to  be  80  P  It  is  said  that  8uch  a  view  would 
conflict  with  sect.  98  of  the  same  Act.  Tha*;  section 
no  doubt  imposes  on  the  vestry  the  duty  of  not 
neglecting  the  wants  of  a  parish,  and  they  are 
bound  to  see  that  the  streets  wi.hin  their  district 
are  properly  paved,  &c.  ^'ot  luig  is  said  in 
that  section  about  expenses,  and  therefore  I  think 
these  expenses  might  have  fallen  on  the  general 
rate  had  it  not  been  for  the  105th  section.  But  I 
fail  to  see  any  conflict  betv^reeu  the  two  sections  ; 
the  former  section  only  imposes  a  general  duty,  the 
latter  is  directed  specially  to  "new  streets.'  1 
think,  therefore,  there  is  no  necessiry  incon- 
sistency between  them.  It  seems  to  me,  a< 
appellant  hiis  alleged,  that  it  is  not  unfair  thai} 
those  who  get  the  benefit  from  the  pav- 
ing should  puy  for  it.  I  forbear  going  into 
other  sections  of  the  Act  which  may  thro.v 
light  on  the  construction  of  the  two  sections  to 
which  I  have  alluded,  because  they  could  not  alter 
the  sections  themselves,  which,  in  my  opinion,  are 
capable  of  a  reasonable  construction.  The  ono 
applies  generally  to  the  paving  of  striets  in  a 
district,  the  other  directs  how  the  expenses 
are  to  be  provided  in  certain  cases.  That  being 
so,  it  becomes  unnecessary  to  consider  whether 
the  150th  section,  which  gives  power  to  vestry  to 
exempt  from  payment  parts  of  a  parish  if  not  bene- 
fitted by  expenditure,  is  discretionary  or  not ;  but 
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I  will  only  remark  tLat  if  the  discretion  was  held 
not  to  exist  in  Howell  v.  London  Dock  Company 
(ubi  8up.),  d  fortiori,  it  does  not  exist  here.  In 
ray  opinion  the  judgment  should  be  for  the  appel- 
lant and  the  rate  reduced. 

QuAix,  J. — I  am  of  the  same  opinion.    Though 
there  has  been  a  long  discussion,  I  think  the  case 
is  a  straightforward  one  enough,  and  dependent 
on  the  construction  to  bo  given  to  one  or  two 
sections.    Now,  first  of  all,  is  this  a  "  new  street"  ; 
and,  secondly,  if  it  be  a  "new  street,"  have  the  vestry 
a  right  to  levy  a  general  rate,  or  are  they  bound  to 
levy  the  expenses  of  paving,  &c.,  upon  the  adjoin 
ing  owners  of    houses   and  land?    The  cases  of 
Pound  V.  Plumstead  Board  of  Works  (uhi  sup.), 
Mud  Beg,  v.  Fulford  {uhi  »up.)f  show  that  this  has 
become  a  '*  new  street "  since  1855.    That  being 
BO,  the  105th  section  of  18  &  19  Vict.  c.  20  says 
that  when  the  vestry  deems  it  expedient  to  pave 
such  a  street,  or  any  part  of  it,  the  owners  of  the 
houses  (and  by  a  later  Act,  of  land  also)  adjoining 
Buch  street,  must  pay  the  expenses  of  the  paving. 
Now,  here  the  vestry  did  deem  it  expedient  to 
pave  the  street,  and  the  question  arises  whether, 
when  the  work  is  done,  they  should  proceed  under 
sect.    105    or    under    sect.    98.      1    am    clearly 
of    opinion    that    they   are    bound    to    proceed 
under  the  105th  section  of  18  &  19  Vict.  c.  20,  the 
provisions  of  which  are  extended  by  25  &  26  Vict, 
c.  102,  8.  77,  Where  an  Act  of  Parliament  contains 
general  words  such  as  are  to  be  found  here,  and 
also  a  special  clause  applicable  to  particular  cases, 
when  once  a  case  is  brought  within  the  special 
clause  it  is  taken  out  of  the  operation  of  the  general 
words,  otherwise  the  special  clause  would  be  use- 
less.   Therefore  when  once  you  have  established 
this  street  to  he  a  **  new  street"  you  must  proceed 
under  the  105th  section.    We  are  familiar  with 
this  class  of  legislation  since  the  67th  section  of 
the  Public  Health  Act  1848  (11  &  12  Vict.  c.  63) 
came  into  operation.    This  section  distingjuishes 
between  paving  and  keeping  in  repair  by  providing 
that  in  case  streets  are  not  paved,  &c.,  to  the  satis- 
faction of  the  local  board,  the  board  may  by  notice 
to  the  "  respective  owners  or  occupiers  of  the  pre- 
mises, fronting,  Ac.,  require  them  to  pave,  &c." 
and  in  case  of  default  execute  the  works,  and  the 
section  goes  on,  "  the  expenses  incurred  by  them 
in  so  doing  shall  be  paid  by  the  owners  in  default, 
according  to  the  frontage  of  their  respective  pre- 
mises, and  in  such  proportion  as  shall  be  settled 
by  the  surveyor."    Under  the  Public  Health  Act 
expenses  were  regulated  by  the  amount  of  frontage ; 
that  is  not  necessarily  so  here,  but  this  being  a 
•'  new  street"  the  vestry  must  proceed  under  the 
105th  section,  which  is  applicable  to  it.     For  these 
reasons  I  think  the  rate  is  wrong  and  should  be 
reduced.  Jiidgynent  for  appellant. 

The  appellant  in  person. 
Solicitor  for  respondents,  W.  Reeve,  Putney. 
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Wright  v,  Davies. 

EcclesinMical    dilapidations — Exchange    of  bene* 
fices—Simonia>cal    contract — Staiute    34    ^    35 
Vii't.  c,  43. 
The  plaintiff  and  defendant,  being  incumbents  of 


two   benefices,  agreed,   after  the  passing  of  (he 
Ecclesiastical  Dilapidations  Act  1871,  to  effect  an 
exchange  of  their  benefices  with  ea^h  other,  upon 
the  terms  tliat  no  payment  should  be  made  by 
either  to  the  other  of  them  for  dilapidations. 
At  the  time  this  agreement  was  mude  the  defendant 
stated  to  the  plaintiff  that  the  repairs  of  the  build- 
ings  of  the  benefi^ce  which  he  was  thus  giving  in 
exchange  to  the  plaintiff  would  be  merely  nominal, 
or  equal  in  amount  to  those  of  the  benefice  which 
he  woA  receiving  from  the  plaintiff.     This,  though 
stated  by  him  without  any  fraud  on  hie  part,  toas 
untrue,  the  amount  of  tlie  repairs  of  the  benefice 
he  was  giving  in  exchange  being  greatly  in  excess 
of  those  of  the  benefice  he  was  receiving. 
Held  by  the  court  {Lord  Coleridge,  GJ.,  Brett  and 
Denman,  J  J.),  tJuU  the  Ecclesiastical  DilapidO' 
tions  Act  1871  did  not  make  such  an  agreement 
invalid. 
Held  also  by  the  court  {following    Goldham   v. 
Edwards,  25  L.  T.  Rep,  0.  8.  198 ;  16  0.  J5.437; 
24  L,  J.  189  C.  P. ;  17  G,  B,  141 .  Ex,  Ch.),  that 
such  an  agreement    was  not  necessarily  sim(h 
niacal. 
This  case  came  before  the  court  upon  demurrer  to 
a  plea  and  to  a  replication. 
The  pleadings  were  as  follows  : 
R.  Wright  sues,  Ac,    for  that   the  defendant 
before  the  making  of  the  order  hereinafter  men- 
tioned   was  the   incumbent  of  the    benefioe   of 
Gisbum,  in  the  county  of  York,  in  the  diocese  of 
Bipon,  and  being  such  incumbent  vacated  such 
benefice,  and  the  same  then  and  thereby  became 
void,  and  the  plaintiff  then  became  and  was  and 
is  his  successor  and  new  incumbent  of  such  bene- 
fice, and  still  is  the  new  or  present  incumbent  of 
such  benefice,    upon    and    after    the    avoidance 
thereof  by  the  defendant,  and  the  defendant  as 
such  late  incumbent  became  and  was  and  is  in- 
debted to  the  plaintiff,  as  such  new  incumbent,  in 
the  sum  of  2i7i.  I9s.  6d.,  under  and  by  virtue  of 
an  order  of  the  Bishop  of  the  said  diocese  of  Bipon, 
bearing  date  the  28th  Feb.  1874,  duly  made  and 
signed  by  the  said  bishop  in  triplicate,  in  pur- 
suance of  the  Ecclesiastical  Dilapidations  Act  1871, 
in  and  by  which  order  the  said  bishop  stated  that 
the  repairs  of  the  buildings  of  the  said  benefice, 
for  which  the  defendant  the  said  late  incumbent 
was  and  is  liable,  were  those  stated  in  the  schedule 
to  that  order,  and  that  the  cost  of  such  repairs  for 
which  the  defendant  as  the  said  late  incumbent 
was  and  is  liable  amounted  to  the  said  sura  of 
247Z.  19*.  6d.,  and  the  plaintiff  avers  performance 
of  all  conditions  precedent  to  constitute  the   said 
sum  stated  in  the  said  order  as  the  cost  of  the  said 
repairs,  a  debt  due  from  the  defendant  as  the  said 
late  incumbent  to  the  plaintifi*  as  the  said  new  in- 
cumbent, and  to  entitle  the  plaintiff  to  recover 
from  the  defendant  the  said  sum  stated  in  the 
said  order,  pursuant  to  the  36th  section  of  the 
said  Act,  yet  the  defendant  has  not  paid  the  same 
or  any  part  thereof. 

To  this  declaration  the  plea,  to  which  the  de- 
murrer was,  was  as  follows  : 

For  a  second  plea  the  defendant  says  that 
whilst  he  was  incumbent  of  the  said  benefice  of 
Gisbum  the  plaintiff  was  vicar  of  the  benefioe  of 
St.  Mary*8,  in  the  county  of  Hnntingdon,  in  the 
diocese  of  Ely,  and  the  plaintiff  and  the  deieodwpii 
thereupon,  with  the  consent  of  their  respective 
patrons  and  diocesans,  agreed  to  ezohange  their 
said  respective  livings  in  their  then  ftato  and 
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condition,  and  that  no  payment  of  any  kind  on 
either  side  should  be  made  for  dilapidations^  and 
that  the  defendant  shoald  not  be  liable  to  pay  the 
plaintiff  for  the  repairs  in  the  declaration  men- 
tioned, and  the  defendant  says  that  the  said  ex- 
change was  made  accordingly,  and  the  defendant 
on  his  part  has  always  been  willing  to  carry  oat 
and  has  carried  out  the  said  agreement,  and  the 
plaintiff  became  the  successor  to  the  defendant  as 
in  the  declaration  mentioned,  upon  the  terms  that 
he  the  plaintiff  should  boar  the  costs  of  the  repairs 
for  which  the  said  order  was  made,  and  that  the 
defendant  should  not  be  liable  to  pay  the  plaintiff 
therefor,  and  after  the  making  of  the  said  agree- 
ment and  after  the  said  exchange,  the  said  order 
was  made,  and  the  repairs  mentioned  in  the  said 
order  were  and  are  dilapidations  within  the  mean- 
ins  of  the  said  agreement. 

To  this  plea  the  replication  demurred  to  was  as 
follows : 

On  equitable  grounds  to  the  second  plea  the 
plaintiff  says  that  upon  and  after  the  said  avoid- 
ance and  vacating  by  the  plaintiff  of  the  said 
benefice  or  living  of  St.  Mary  s,  in  the  said  diocese 
of  Ely,  the  defendant  thereupon  became  and  was 
and  is  the  successor  and  new  incumbent  of  the 
said  benefice  of  St.  Mary's,  and  the  plaintiff 
further  says  that  the  said  Bishop  of  the  said  dio- 
cese of  Ely  duly  made  an  order  similar  to  that 
in  the  first  count  mentioned,  in  pursuance  of  the 
said  Ecclesiastical  Dilapidations  Act  1871,  in  and 
by  which  said  order  the  said  bishop  stated  that 
the  repairs  of  the  buildings  of  the  said  benefice  of 
St.  Mary's,  for  which  the  plaintiff  the  said  late 
incumbent  of  St.  Mary's  was  and  is  liable  were 
those  stated  in  the  schedule  to  that  order,  and  that 
the  cost  of  such  repairs,  for  which  the  plaintiff  as 
the  said  late  incumbent  of  St.  Mary's  was  and  is 
liable,  amounted  to  the  sum  of  32/.  10ft.,  and  the 
plaintiff  further  says,  that  at  the  time  of  the 
making  of  the  said  alleged  a^?rcenicnt  and  ex- 
change in  the  second  plea  mentioned,  the  defen- 
dant represented  and  stated  to  the  plaintiff  that 
the  repairs  of  the  buildings  of  his  the  defetidant's 
said  benefice  of  Gisbum  were  merely  nominal  or 
equal  in  amount  to  the  repairs  of  the  plaintiff's 
said  benefice  of  St.  Mary's,  and  the  plaintiff  further 
says  that  the  said  agreement  in  the  said  second 
plea  mentioned  was  made  by  the  plaintiff  on  the 
faith*  and  belief  that  such  representation  of  the 
defendant  was  true  and  correct  and  not  otherwise ; 
whereas  in  fact  and  in  truth  the  said  repairs  of  the 
buildings  of  the  defendant's  said  benefice  of  Gis- 
bum were  not  nor  are  nominal,  and  were  far  more 
than  equal  in  amount  to  and  greatly  exceeded  in 
amount  the  said  repairs  of  the  plaintiff's  bene- 
fice of  St.  Mary's,  and  amounted  to  the  said 
sum  of  247/.  19*.  Gof.,  as  the  defendant  knew  or 
ought  to  have  known,  and  such  statement  and 
misrepresentation  and  such  alleged  agreement  was 
and  is  an  evasion  of  and  in  contravention  of  the 
said  Act.  And  the  plaintiff  further  says  that  he, 
on  the  faith  of  such  statement  and  representation, 
and  believing  the  same  to  be  true,  and  not  having 
any  reason  to  believe  otherwise,  entered  into  the 
allei^ed  agreement  in  the  said  second  plon  men- 
tioned. And  the  plaintiff  further  says  that  the 
said  respective  patrons  and  diocesans  had  not  nor 
had  any  of  therm  any  notice  or  knowledge  of  the 
sud  alleged  agreement  until  long  after  the  mak- 
ing of  the  said  several  orders,  and  that  they  in  no 
my  ratified,  approved  of,  or  confirmed  the  said 


alleged  agreement.  And  the  plaintiff  further  says, 
that  by  reason  of  the  premises  and  of  the  non- 
payment of  the  said  sum  or  any  part  thereof,  ho 
has  been  wholly  unable  to  pay,  and  has  not  paid, 
the  said  sum  of  2 17/.  19ff.  6(/.,  or  any  part  thereof, 
to  the  said  governors  in  the  said  Act  mentioned, 
as  in  and  by  the  said  Act  required. 

Baylis,  Q.O.  (C  Crompton  with  him)  for  the 
plaintiif. — The  law  as  to  the  effect  of  an  exchange 
of  livings  between  two  incumbents,  under  an 
agreement  that  neither  of  them  shall  be  liable  to 
the  other  for  dilapidations,  as  it  stood  before  the 
passing  of  the  Ecclesiastical  Dilapidations  Act 
1871,  is  discnssed  and  explained  in  the  case  of 
Goldham  V.  Edwards  (25  L.  T.  Reo.  0.  S.  198;  16 
C.  B.  4:^7 ;  21.  L.  J.  189, 0.  P. ;  17  0.  B.  141,  Ex.  Ch.) 
The  plea  in  that  case  was  almost,  if  not  ouite, 
identical  with  the  plea  here  demurred  to,  and  the 
court  decided  that  the  agreement  in  the  plea  was  not 
necessarily  a  simoniacal  agreement,  and  that  the 
plea  was  good.  There,  however,  there  was  not,  as 
in  the  present  case,  a  replication.  It  cannot  since 
that  case  be  contended  in  this  court  that  the  present 
plea  is  bad,  unless  there  is  son^e  distinction  be- 
tween the  law  upon  such  agreements  before  the 
passing  of  the  Ecclesiastical  Dilapidations  Act 
1871  and  the  present  law,  and  it  is  submitted  that 
that  statute  does  effect  am  important  change  in  the 
law.  The  whole  of  that  Act  is  framed  with  a  view 
to  protect  the  benefice,  and  to  afford  ample  secu- 
rity for  the  keeping  in  repair  of  the  buildings. 
Before  the  statute  an  incumbent,  on  an  exchange 
of  livings,  could  expend  the  money  he  received 
from  the  outgoing  incumbent  upon  the  buildings 
when  and  how  he  pleased,  or  be  could  appropriate 
the  money,  if  he  were  so  minded.  Of  course  if  he 
did  appropriate  the  money,  instead  of  executing 
the  repairs  required,  he  still  remained  theoretically 
liable  during  his  incumbency  to  make  good  the 
repairs,  and  practically  liable  upon  the  termination 
of  his  incumbency  to  do  so.  He  was  not,  in  any 
sense,  trustee  of  the  money  he  might  receive  from 
the  old  incumbent  for  the  benefit  of  the  living. 
The  statute  changes  this ;  the  incumbent  is  now 
no  longer  acting  on  his  own  behalf — he  is  now  the 
mere  trustee  for  the  living.  He  cannot  do  what 
he  likes  with  what  money  he  may  get;  he  has  to 
pay  it  over  within  a  given  time  to  the  Governors 
of  Queen  Anne's  Bounty,  to  a  particular  account. 
He  cannot  contract  himself  out  of  the  Act.  He 
may  not,  by  any  agreement  of  his  with  the  old  in- 
cumbent, lessen  or  destroy  the  chance  of  the  money 
being  raised  to  make  good  tlie  dilapidations.  The 
governors,  as  representing  the  living,  have  a  right 
to  have  the  personal  security  of  the  old  incum- 
bent. A  contract  may  be  illegal,  if  opposed  to 
the  plain  policy  of  a  statute,  although  tl»e  statute 
does  not  by  express  words  forbid  the  contract: 
{Sieaines  v.  Wainwri^jht,  8  Scott,  280.)  The  repli- 
cation shows  that  the  agreement  waj  the  result  of 
a  misstatement,  and  that  the  exchange  was  an 
unfair  and  unreasonable  one,  the  amounts  of  the 
two  sets  of  dilapidations  being  widely  different. 
This,  taken  with  the  plea,  shows  that  the  agree- 
ment was  not  merely  such  that  it  might  possibly  be 
simoniacal,  which  is  all  that  the  plea  alone  show?*, 
but  that  it  must  be  simoniacal.  [Denman,  J. — 
Where  is  the  word  "corruption,"  or  anything  to 
show  that  the  bargain  was  corruptly  made]  ?  It  is 
not  necessary  to  have  the  word  "  corruption,"  the 
facts  set  out  show  a  simoniacal  contract. 

GuUy  (Crump  with  him)  for  the  defendant.— A 
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new  incambent,  suing  under  the  statute,  does  not 
sue  as  trustee;  whether  he  is  a  trustee  for  the 
governors  or  for  the  living  of  moneys  received  from 
the  old  incumbent,  as  [soon  as  he  receives  them,  or 
not,  he  is  not  a  triiste3  until  be  receives.  The 
statute  was  not  intended  to  and  does  not  change 
the  general  ecclesiastical  law  as  to  the  exchange  of 
livings,  it  onlj  provides  a  convenient  method  of 
asseHsiug  dilapidations,  and  a  ready  process  for  en- 
forcing existing  liabilities.  The  amount  of  the 
di'iapidations  was  formerly,  when  ascertained,  a 
debt  for  which  the  old  incumbent, on  an  exchange, 
was  liable  to  the  new,  but  it  was  a  debt  which  the 
new  incumbent  need  not  enforce  unless  he  chose. 
Neither  need  a  new  incumbent  now;  nothing  is 
changed,  except  that,  instead  of  the  action  on  the 
custom  of  England,  an  action  founded  on  the 
bishop's  order  for  an  ascertained  amount  is  substi- 
tuted. The  construction  of  sect.  40  is  made  plain 
by  the  other  sections,  it  is  that  the  new  incumbent, 
whether  he  gets  the  money  or  not,  must  pay  to 
the  governors.  The  bishop,  if  the  new  incumbent 
does  not  pay,  can  sequestrate  the  living ;  there- 
fore there  is  ample  security  for  the  repairs  being 
dune,  even  where  such  an  agreement  as  th3  present 
lias  been  entered  into.  As  to  the  suggestion  of 
f'imony,  the  case  (|uoted  of  Ooldham  v.  Edwards 
(8up.)t  shows  that  simony  is  not  to  be  presumed, 
and  the  facts  set  out  are  perfectly  consistent  with 
an  honest  bargain.  The  replication  charges  no 
fraud,  and  alleges  nothing  beyond  an  honest  mis- 
take which  would  not  aiiord  a  defence  in  a  caSe 
such  as  the  present. 

Baylisj  Q.C.  replied. 

Lord  Coleridge,  O.J.  —  This  case  comes  be- 
fore us  upon  demurrer.  It  is  an  action  by  the 
incoming  incumbent  of  a  benefice  againgst  the 
outgoing  incumbent,  the  benefice  becoming  vacant 
owing  to  an  exchange  of  benefices  having  taken 
place  between  the  two  incumbents.  On  the  plead- 
ings it  appears  that  the  amount  sought  to  be 
recovered  is  the  value  of  certain  dilapidations. 
Under  the  law  as  it  stood,  before  the  passing  of 
the  Ecclesiastical  Dilapidations  Act  1871,  the  in- 
coming incumbent  would,  in  the  absence  of  any 
nrran^ement  between  himself  and  the  outgoing 
incumbent,  have  been  entitled  to  recover  from  his 
]»redecessor  the  amount  required  to  make  good 
these  dilapidations.  The  present  action  is  brought 
since  the  passing  of  the  Act  of  1871,  and  is  to  be 
considered  under  the  law  as  it  now  stands  under 
that  enactment.  For  the  purpose  ot  assessing 
dilapidations,  under  circumstances  such  as  the 
present,  a  useful  and  convenient  machinery  has,  by 
the  Ecclesiastical  Dilapidations  Act  1871,  been 
))rovided.  The  sum  now  is  finally  and  conclusively 
uFcertained,  and  all  difficulties  and  delays  incident 
to  assessments  under  the  former  system  have  been 
»l)olishcd.  The  defendant  in  the  present  case 
says  that  the  plaintiff  has  no  right  to  recover  di- 
lapidations, which  have  been  properly  ascertained, 
from  him,  because  an  exchange  of  benefices  was 
agreed  to  and  carried  out  upon  certain  terms 
set  out  in  his  plea,  part  of  those  terms  being 
that  neither  should  charge  the  other  with  dilapi- 
dations. The  question  tor  our  consideration  is, 
whether  such  an  agreement  as  that  set  ont  in 
the  plea  is  good.  Mr.  Baylis  properly  admits 
that,  since  the  case  of  Goldham  v.  Edwards,  he 
cannot  contend  that,  under  the  old  law,  a  plea 
'luch  as  the  present  would  not  be  good.    In  that 

use  it  was  aigucd  that  a  plea  such  us  the  present 


showed  an  agreement  that  might  be  Bimoniacal. 
It  was  held  that,  though  it  might  possibly  be 
simoniacal,  yet  it  was  perfectly  possible  that  such 
an  agreement  might  be  in  no  degree  simoniacal, 
and  that  there  was  nothing  in  the  plea  to  lead  to 
one  conclusion  rather  than  the  other,  and  that, 
consequently,  the  plea  was  insufficient.    The  pre- 
sent plea  then,  but  for  the  statute,  is  a  good  one. 
Mr.  Baylis's  contention  was,  that  though  that  was 
so,   yet  the  agreement  was  so  contrary   to  the 
statute  as  to  be  illegal.    Now,  I  agree  that  there 
might  bo  an  agreement  or  a  contract  so  entirely 
contrary  to  a  statute  and  so  contradictory  to  its  pro- 
visions as  by  implication  to  be  prohibited,  although 
not  in  express  words  forbidden.     I  confess  for 
myself  that  at  first  I  was  disposed  to  think  that 
the  object  of  the  statute,  or  at  any  rate  one  of  the 
main  objects  of  it,  being  the  protection  of  the  bene- 
fice and  the  afibrding  of  security  to  the  Governors 
of  Queen  Anne's  Bounty,  such  an  agreement  as 
the  present  might  be  impliedly   forbidden.     On 
fuller  consideration,  however,  I  think  that  it  is  not. 
The  objects  of  the  statute  may  well  be  efTected 
without  our  so  holding.    In  substance  the  act  is 
this :  the  bishop,  through  the  surveyor,  ascertains 
the  amount  required  to  make  good  the  dilapida- 
tions, and  then  states  the  amount  in  an  order. 
The    statute  provides  that  the    sum    bo    stated 
in    the    order  shall    be    a    debt    due    from   the 
late  incumbent,  his  exocutors  or  administrators, 
to  the  new  incumbent,  and  shall  be  recoverable 
as  such  at  law  or  in  equity.    It  has  been  pointed 
out  by  Mr.  Gully  that  an  important  alteration  has 
been  efiected  in  the  law  by  this  enactment ;  first, 
as  regards  the  remedy  for  the  recovery  of  di- 
lapidations ;    and,   secondly,  as   regards   the  na- 
ture of  the  liability  created  by  force  of  it.    The 
present   remedy  is   by  an  action    to    recover  a 
debt,    whereas    formerly    the     remedy    was    by 
an    action    founded    upon    the   custom  of   Eng- 
land.   The    statute  further    enacts    by   sect.  ^7 
that   "the  new  incumbent  shall,  as   and  when 
he  shall  recover  the  said  sum  or  any  part  thereof, 
forthwith  pay  the  amount  recovered  to  the  Gover- 
nors "  of  Queen  Anne's   Bounty ;    "  and  if  and 
whenever  he  shall  recover  any  further  part  of  the 
said  sum,  ho  shall  in  like  manner  forthwith  psy 
to  the  governors  the  part  so  recovered."     Bv  sect. 
39  it  is  enacted,  that  "  the  amount  received  by  the 
governors  from  the  new  incumbent,  together  with 
the  sum  (if  any)  lent  by  them  to  hini  as  aforesaid, 
shall  be  placed  in  their  books  to  the  credit  of  an 
account,  to  be  entitled  *  The  Dilapidation  Account 
of  A.  B.,  incumbent  of  ,'  and  from  the  sum 

(if  any)  so  lent  by  them  they  shall  forthwith  paj 
and  discharge  the  costs  and  expenses  of  and  inci- 
dental to  tlie  preparation  and  completion  of  the 
security."  Sect.  40  enacts  that  "  the  now  incum« 
bent  shall,  within  six  calendar  months  (or  within 
such  extended  period  as  is  hereinafter  mentioned) 
pay  to  the  governors  "  (of  the  Bounty,  that  is)  '*lo 
be  carried  to  the  credit  of  the  said  account,  such 
sum  (if  any)  as,  together  with  the  sums  thereto- 
fore carried  to  the  credit  of  the  said  acqpunt,  will 
make  up  the  sum  stated  in  the  order  as  the  cost 
of  the  repairs."  This  is  then  a  direct  statutory 
provision,  that  if  the  new  incumbent  does  not  ge& 
the  money  from  the  old  incumbent,  he  musfe  him* 
self  within  six  months,  or  at  most  within  twelve 
months,  pay  the  sum  stated  as  requisite  in  tlie 
order.  Sect.  43  gives  a  remedy  to  the  goremon 
if  the  money  is  not  paid  to  them  by  the  new  inouoi- 
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bent  in  due  course.  These  sections  apparently  are 
somewhat  harsh,  for  it  may  happen  that  the  new 
incnmbent  gets  nothing  whatever  from  the  old 
incumbent,  and  has  to  find  a  sum  greatly  in  ex- 
cess of  what  he  ori^nally  foresaw  when  he  accepted 
the  benefice ;  yet  it  must  be  recollected  that,  as  the 
law  stood  before  this  Act,  an  incumbent  was  liable 
to  repair  the  buildings  of  his  benefice,  whether  he 
fonna  them  in  repair  or  not,  on  entering  upon 
it,  and  whether  he  obtained  any  sum  from  his  pre- 
decessor or  not.  Sect.  40  appears  to  me  to  be  the 
section  on  which  the  whole  matter  turns,  the 
other  sections  do  but  strengthen  the  conclusion  to 
be  drawn  from  it.  The  living  is  at  anv  rate  to  be 
secured  from  dilapidations ;  if  the  old  incnmbent 
does  not  pay,  the  new  must  find  the  money.  It 
seems  to  me  that  the  two  may,  as  far  as  this 
statute  is  concerned,  make  as  between  themselves 
what  bargain  they  please,  because  there  is  nothing 
expressly  forbidding  such  a  bargain,  and  the  pro- 
visions of  the  statute  prevent  such  a  bargain  from 
working  to  the  injury  of  the  living.  It  is  not  a 
bargain  contrary  to  the  policy  of  the  Act.  It  has 
been  argued  that  the  plea  and  replication,  taken 
together,  show  a  simoniacal  bargain,  that  is,  that 
they  disclose  facts  which  amount  to  simony.  It 
is  not  said  that  the  conduct  on  either  side  was  cor- 
rupt or  dishonest,  and  the  facts  stated  are  con- 
sistent with  honest  mistake.  No  facts  are  stated 
to  make  it  inequitable,  no  fraud  is  suggested  on 
the  pleadings  now  under  consideration;  on  the 
contrary,  all  suggestion  of  fraud  is  carefully  avoided. 
All  that  is  said  is  that  the  defendant  "  knew  or 
ought  to  have  known  "  of  the  disparity,  and  that 
in  pleading  is  equivalent  only  to  *'  ought  to  have 
known." 

Brett,  J. — Before  the  Ecclesiastical  Dilapida- 
tions Act  1871t  it  was  the  duty  of  an  incumbent 
of  a  benefice,  or  his  representatives,  to  leave  it,  on 
his  ceasing  to  be  incumbent,  in  a  proper  state  of 
repair.  This  duty  could  be  enforced  by  the  new 
incumbent  by  an  action  on  the  case.  According  to 
the  case  of  Croldham  v.  Edwards  (sup.),  the  two 
could  make  a  bargain  like  the  present  as  the  law 
stood  before  the  recent  Act.  Ine  statute  imposes 
no  new  duty  on  the  retiring  incumbent,  no  novel 
luibilitjr  is  created  by  it.  Sect.  29  provides  for  the 
inspection  of  the  buildings  on  a  vacancy,  and 
sect.  d4  provides  that  the  bishop  shall  make  an 
order  on  the  old  incumbent  stating  the  repairs  for 
which  the  late  incumbent  or  his  representative  is 
or  are  liable,  and  the  cost  of  such  repairs.  This  is 
made  on  the  old  incumbent,  because  his  ancient 
liability  remains,  though  the  machinery  for  en- 
forcing the  liability  is  new.  The  amount  now  is 
an  ascertained  amount,  and  sect.  36  gives  a  new 
form  of  action,  there  being  no  longer  any  need  of 
the  former  action  on  the  case.  That  is  all  that  is 
done,  except  that  in  favour  of  the  old  incumbent 
it  is  provided  that  no  action  for  an  unascertained 
amount  shall  be  brought.  The  question  raised 
ix>w  is,  whether  the  statute  has  gone  further,  and 
prevented  that  which  was  before  a  defence  for  the 
old  incumbent  to  an  action  for  dilapidations  from  . 
being  so  any  longer.  It  has  been  argued  that  it 
does,  and  that  the  plaintiff  and  defendant  cannot 
ooQtract  themselves  out  of  the  statute.  That  is  an 
expression  which  must  mean,  if  it  has  any  mean- 
ing, that  such  an  agreement  as  the  present  is 
either  expressly  or  by  implication  prohibited  and 
made  illegal  or  unenforceable.  Mr.  Baylis  says 
tint  the  object  of  the  statute  is  the  protection  of 


the  benefice.  Now  it  is  evident  that  the  statute 
in  question  first  provides  a  method  of  ascertaining 
the  amount ;  and,  secondly,  protects  the  benefice. 
If  such  an  agreement  is  good,  the  statute  by  no 
means  leaves  the  living  without  protection.  Iti 
first  leaves  the  old  incumbent  liable  where  ho 
was  formerly  liable;  and,  secondly,  lets  the 
new  incumbent  sue  the  old,  where  he  was  for- 
merly liable,  bv  an  action,  no  longer  on  the  case 
but  in  debt.  It  lets  the  new  incumbent  borrow 
money,  and  then  provides  that  he  must  pay  over 
to  the  governors  what  he  gets.  Sect.  40  protects 
the  living  by  enacting  that  he  must  pay  over  what 
he  gets,  and  that  he  must  pay  over  the  amount 
required  even  if  he  cannot  recover  it  from  the  old 
incumbent.    The  bishop  too  may,  if  he  does  not 

Eay  over  the  amount,  sequestrate  the  living  in  his 
ands.  Sect.  60  again  gives  further  protection  to 
the  living.  The  living  is  at  all  events  protected. 
The  agreement  is  not  so  far  in  contravention  of 
the  statute  as  to  be  illegal.  The  statute  does  not 
assume  to  interfere  in  any  way  with  the  law  as  to 
the  exchange  of  livings.  The  replication  disclor^es 
no  facts  which  make  out  that  this  agreement  is  a 
simoniacal  one,  it  does  not  show  that  it  was  cor- 
ruptly made. 

Denman,  J. — ^I  agree  entirely  with  tte  view  ex- 
pres^sed  by  tBe  re;<t  ot  the  court.  The  argument 
of  Mr.  Baylis  turned  mainly  upon  the  point  that  a 
new  incumbent  had  a  right  given  to  him  for  the 
benefit  of  the  living,  out  of  which  he  could  not,  by 
any  agreement  of  his,  contract  himself.     Sect.  '%i6 

?ives  him,  as  has  been  said,  merely  an  option  to  sue. 
t  would  be  going  far  to  say  that  the  Act 
means  that  this  shall  be  a  debt  as  to  which 
he  shall  make  no  arrangement,  and  which  he 
shall  not  release,  and  against  which  he  shall 
allow  no  set-ofi*,  and  for  which  he  is  absolutely 
bound  to  sue.  The  Act  does  not,  in  fact,  say  any- 
thing of  the  kind,  and  the  scheme  of  the  Act  is 
contrary  to  such  a  contention. 

Solicitors  for  plaintiff,  Skaw  and  Tremellen ;  for 
defendant,  NotrLs,  Allen,  and  Carter. 


Wednesday,  Jan.  26, 1876. 

Bailey  and  anotuer  v.  Jamieson  and  others. 

Hujhway — Stappage  of  access — Loss  of  hujhway. 

Wlitre  a  hightvuy  is  stopped  or  diverted  by  order  of 

quarter   sessions,  a  road   which  branches  from 

and  rejoins  tlie  highway  so  stopped  or  dlverttd,^ 

and  to  which  the  public  had  no  otlier  means  of. 

access,  ceases  to  be  a  hujhway,  aWwuyh  not  mew 

tioned  in  the  order. 
The    second  count  of   the  declaration    was    for 
trespass  to  a  close  of  the  plaint itfs  called  Botbal 
Wood  and  destroying  trees  and  underwood  and 
breaking  down  fences. 

The  dciendauts  pleaded  among  other  pleas  a 
public  right  of  way  over  the  close  in  question. 

The  trial  took  place  before  PollouK,  B.  at  the 
Spring  Assizes  at  Newcastle  in  1875.  The  Duke 
of  Portland,  who  was  one  of  the  plaintiffs,  was  the 
equitable  tenant  for  life  of  the  laud  in  question, 
the  legal  estate  in*  fee  being  vested  in  the  other 
plaintiff  Bailey  as  trustee.  Before  the  year  187  i 
there  had  been  a  public  footpath  from  Bothal  to 
Sheepwash,  in  the  county  of  Northumberland, 
passing  over  the  Duke  of  Portland's  land,  which 
was  coloured  red  on  the  plan  used  at  the  trial, 
and  was  referred  to  at  the  trial  and  on  the  argu- 
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meet  as  the  Red  Boad.  On  7th  Jao.  1874  the  ' 
Kcd  Road  was  stopped  up  and  diverted  hy  an 
order  of  quarter  Bossions  under  the  Highway  Act 

of  1835  (5  &  6  Will.  4.  c.  50)  [a)  a  new  way,  which 
was  ehorter  and  mora  commodiouB,  being  eub- 
sticated  for  it.  The  new  way  lay  to  the  north  of 
tUc  Red  Boad.  At  a  spot  where  the  Red  Road 
passed  through  Bothal  Wood,  near  the  bank  of 
the  River  Wanabeck,  on  old  path,  referred  to  aa 
ilie  Groen  and  Yellow  Path,  turned  off  to  the 
south  of  the  Red  Road,  and  passed  over  land  of 
the  pkintilTs,  and  rejoined  the  Red  Boad  further 
ou.  The  Green  and  Yellow  Path  was  not  referred 
to  in  tho  order  of  Quarter  Sessions  of  Tth  Jan. 
1»74,  by  which  the  Red  Road  was  stopped  up ;  but 
the  elfcct  of  stoppint;  up  the  Bed  Boad  was  to 
isolate  the  Green  and  Yellow  Path  at  both  ends,  ao 
iLiit  it  no  longer  joined  any  way  over  which  tho 
public  had  a  right  to  pass.  The  dofenilantB 
I'liiimed  a  public  right  of  way  over  the  Green  and 
Yellow  Path,  and  the  trespasses  complained  of  in 
tlie  second  count  of  the  declaration,  which  wero 
admitted  at  the  trial,  were  committed  in  assertioa 
of  this  alleged  right.  The  verdict  was  for  the 
plaiutiSs,  damages  40i. 

A  rule  niai  was  afterwards  obtained  pursuant 
to  leave  reserved  to  enter  the  verdict  for  the 
defendants  on  the  second  count  on  the  groutid 
t  but  the  way  in  the  second  count  was  a  public  way 
and  had  not  been  lawfully  closed. 

Ucrechell,  Q.O.  (G.  Vniea  and  E.  Eidley  with 
him)  showed  cause. — The  question  is,  what  effect 
die  order  of  quarter  sessions  stopping  up  the 
Red  Road  had  upon  the  way  over  which  the  de- 
fendants clium  a  right  of  passing.  Tbe  point  is  a 
new  one,  and  no  authority  directly  bearing  on  it 
ciiu  be  found;  but  on  principle,  from  the  rery 
n mure  of  things,  a  road  access  to  which  by  the 

Ecblic  is  closed  at  each  end.  cannot  possibly  be  a 
igbwoy.  The  effect  of  tlie  order  of  quarter 
sessions  therefore  was  to  close  by  implication  the 
path  in  question,  and  the  defendants  were  not 
.luntifled  m  passing  along  it,  as  it  had  ceased  to 
be  a  public  highway.  [Lord  Coleridge,  C.J. — lu 
Burn  a  Justice,  vol.  2,  p.  975,  3rd  edition,  a  high- 
wuy  is  defined  as  "  a  right  of  passage  for  the 
public  in  gODeral  without  distinction."] 

C.  Croniflon  (Ilamillon  with  him)  in  support 
of  the  rule. — Ko  doubt  the  question  is,  what 
effect  is  to  be  given  to  the  order  stopping  up 
tliu  Red  Road,  but  tbat  order  docs  not  iu  any 
way  refer  to  the  jiath  which  the  defendants  allege 
tc   bo   a   highway.     "Once  a  highway  always  a 


(•()  I3y  5  A  6  Will,  i,  o.  50,  la.  84,  85,  when  the  inhabi- 
tcuti  in  veati?  aaaembled  dusin  it  eipedient  that  a  high. 
nHv  thonld  b«  stopped  np,  diverted,  or  tamed,  the 
chuirman  of  the  meetins  Bhall,  by  an  order  in  wntiag, 
(lirout  the  earvoyor  to  apply  to  two  jnetioae  to  view  it ; 
ai.d  if  Lt  appear  upon  the  vi«w  thkt  the  highway  mmj  bo 
diverted  or  tamed  «□  u  to  moke  the  suae  nearer  or 
more  pommodione  to  the  pablia.  and  if  the  anaer  of  the 
)n:id  thronffh  which  the  sew  road  is  to  pass  oonaent  in 
wntiDg,  or  if  it  appear  thata  pnblio  highway  ie  onneoei- 
B3iy,  (Hirliiin  Doticsa  ahkll  be  pobbshod  aa  by  tha  Aot 
dtruutfd.  and  a  plan  laid  before  tha  jaadoei,  who  (hall 
thi'n  mako  a  cerCiGoatc,  which  is  to  be  lodged  with  the 
clurk  nf  the  peace  and  lead  in  ooatt  at  quarter  aeaaioaa, 
and  atterwanla  enrolled  together  with  tbe  proof  plan 
and  ociDBent  among  tbe  iworda  of  qnaiter  Maaiona. 
The  Act  goefl  on  to  proTide  for  an  appeal  a^ioBt  snoh 
oriiar  or  oerlJBoate,  and  by  aeot.  91  if  no  appeal  if  made 
or  if  the  appeal  ii  diamiaBed  the  jnaticea  at  qnartor 
ccariona  aball  make  aa  order  to  divert  or  stop  np  the 
cJJhivbiray- 


bighway,"  is  an  nndonbted  rule  of  law,  and  tho 
ouTy  exception  to  it  is  where  the  highway  is 
stopped  according  to  statutory  powers.  A  bi^- 
way  cannot  cease  to  be  aucb  by  means  o(  the  in- 
direct effect  of  an  order  relating  to  a  differeat 
road.  It  is  true  that  there  is  no  authority  to  be 
found  as  to  the  effect  of  stopping  np  both  ends  of  m 
highway,  but  it  is  clear  that  etopping  np  one  end 
so  as  to  make  it  a  eui  de  lac,  does  nob  deprive  it  of 
its  character  of  a  highway : 

Baleman  v.  Bfucfc,  18  Q.B.  870 ;  21L.  J.  406,  Q.B  ; 

Owya  V.  Hardmck,  1  H.  ft  N.  49 ;  25  L.  J.  87,  Ma  ; 

fiottchv.  1'ha£ru(  London  KailuauCompcuur.L.  Ben. 
leEq.  108;  42  L.  J.  477,  Ch. ; 

R,  V.  WalUr,  31  L.  T.  Eap.  N.8.  777 ; 

B.  V.  Bumey,  SI  L.  T.  Bep.  N.S.  ftlS. 

These  cases  are  in  favour  of  the  defendanta.  If 
a  highway  can  be  stopped  indirectly  and  by  im- 
plication, it  may  in  many  cases  cause  hardabip  to 
individoala  and  injary  to  tbe  pnblio.  He  kIso 
referred  to 

K.  T.  Tho  Marqui*  of  Dovnthin,  4  A.  A  G.  GOB ; 

SiH«iiT.Baw£in(,8C.B..N.3.,B48i2&LJ.343,a7. 
Lord  CoLBBiDOE,  C.J. — In  this  case  the  effect  of 
an  act  which  was  properly  done  hae  been  to 
deprive  the  public  of  tbe  means  of  acceea  to  that 
which  had  previously  been  a  pnblio  way.  Tbe 
act  I  speak  of  aa  having  been  properly  done,  was 
the  stopping  up  of  tbe  Red  Road.  The  stopping 
of  the  Bed  Road  was  a  legal  act  after  tbe  notices 
had  been  given;  it  was  done  by  the  proper  an* 
thority,  and  wan  not  appealed  against,  so  we  most 
take  it  that  the  stopping  up  was  acqaiesoed  in.  It 
is  said  tbat  the  stopping  up  of  tho  other  road 
would  be  an  unexpected  conaeqnenoe  of  th* 
stopping  of  the  Bed  Boad.  That  may  be  ao,  but 
the  question  is  whether  this  consequenoe  has  or 
has  not  fallowed.  It  must  be  Uken  that  the  Bed 
Koad  opened  into  tbe  other  road,  which  was  net 
in  terms  stopped,  but,  as  the  Green  and  Yellow 
Boad  began  and  ended  in  the  Bed  Bond,  tb* 
question  arises  whether,  if  a  road  ia  in  this  way 
reudored  impassable,  it  has  lost  the  character  of  s 
highway,  which  it  mast  be  taken  to  have  bad 
It  IB  admitted  that  no  authority  direotlj  in  poiot 
can  be  found;  there  is  no  case  which  directly 
decides  tbe  question  whether  a  track  ret^ns  tM 
character  of  a  public  highway  when  aocesa  to  it  bf 
tbe  public  is  prevented.  We  are  therefore  drivea 
to  prmciplo  in  order  to  arrive  at  a  decision,  and 
the  true  principle  aeems  to  be  this,  that  a  high- 
way is  a  way  from  one  place  to  another,  not 
necessarily  from  town  to  town,  but  from  one  in- 
habited place  to  another,  along  which  all  aabjecti 
of  the  Queen  have  a  right  of  pass^te  ;  this  implies 
that  it  must  lead  from  one  place  to  another  plaoe. 
The  cases  to  some  extent  assist  ns,  bat  do  not 
decide  the  point.  It  baa  been  argaed  that  a 
highway,  one  end  of  which  has  been  lawfully 
obstructed,  ceases  to  be  a  highway,  and  that  con- 
tention was  put  forward  in  Wood  v.  Veal  (5  R  Jt 
A.  454) ;  and  B.  v.  The  Marqait  of  Doumtkin 
(4  A.  &  E.  6il8) ;  but  it  is  clear  that  to  stop  op  oh 
end  of  a  road  does  not  take  away  its  cbaiaoter  ef 
a  highway.  Many  roads  must  end  in  a  eal  A 
foc  where  they  run  down  to  the  sea,  bnt  thej  an 
none  the  leas  highways  on  that  BCoonnL  So 
doubt  a  highway  includes  tbe  idea  of  "  paaaage," 
and  it  is  defined  consistently  with  this  Tiew  by 
Blackatone  (Commentaries,  Book  L,  cap.  9,  p^ 
35B,  and  Book  II.  cap.  3,  p.  35)  and  &wkini 
(P.  C.  Book  I,  cap.  32),  but  a  way  np  and  bank  k 
a  passage,  and  there  is  nothing  ii 
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tborongbEBre,  and  the  end  or  a  eul  da 
good  a  tenninas  »  the  seashore.  This  view  of 
the  qnestion  to  some  extent  aasista  na,  but  il  does 
not  decide  the  point ;  it  onlj  goes  bo  far  aa  to 
sboiT  that  unless  there  is  some  notion  of  passage, 
and  nnleu  there  are  Home  natoral  termiai,  there 
would  be  no  room  for  argument.  There  must  be 
Bodi  to  the  highway,  and  a  right  to  walk  along  to 
the  end,  which  ia  here  entirely  absent,  for  bj  the 
act  of  tbe  proper  authority,  the  public  are  pre- 
Teoted  front  getting  in,  and  tbe  path  is  isolated. 
Il  bM  therefor*  oetued  to  he  a  highway,  and  any 

EersoD  who  attempta  to  jnatity  hia  oreaeace  there 
y  alleging  that  it  is  a  highway  tails.  I  agree 
with  the  genera!  role  that  if  be  is  right  yon  cannot 
make  him  ft  treapasaer,  becaasa  he  cannot  hare 
got  to  the  plaoe  without  a  trespasa,  but  it  ia 
neceaaary  to  decide  whether  tbe  road  remains  a 
highway,  and  for  the  reasons  I  have  given,  I  am 
of  opinion  that  it  does  not.  No  donbt  other  cir- 
camstanoea  are  conceivable  under  which  it  would 
be  Tory  inconvenient  that  a  highway  should  be 
■lopped  up  in  this  way,  hut  the  argument  ab 
ineotuiBnimti,  is  not  logical,  and  although  it  may 
•ometimea  be  a  reasonable  argument  to  use,  I 
Uiiiik  it  is  not  in  this  case  aumcient  to  alter  the 
logicftl  cnnolnaion  at  which  I  should  otherniae 
arrive.  There  i>  no  anmestien  that  by  absence 
of  proper  notioea  any  righta  were  take  anaj.  It 
wu  aa  old  highway,  which  was  probably  for- 
Itotten,  Mid  |by  operation  of  law  access  to  it  was 
■topped.     The  rule  must  he  discharged. 

DniiLUr,  J. — I  am  of  the  same  opinion.  The 
neat  diffionlty  ariaes  from  the  doctrine  "  once  a 
Eighway^  always  a  highway,"  and  from  the  neces- 
■ity  □(  impoaing  some  hmitation  npon  thnt  doc- 
trine apart  from  atatntory  powers ;  but  I  think  we 
•re  compelled  to  hold  that  this  is  a  cose  where 
what  was  a  highway  in  former  times  haa  ceaaed 
to  be  anch  by  operation  of  law  without  coming 
within  any  statatory  power.  By  means  of  legal 
acta  which  were  done  at  each  end  of  the  rood  it 
oeMea  to  be  a  place  to  which  there  ie  legal  access, 
end,  aa  it  ia  left  without  legal  access  to  it  for  all 
the  Qoeea's  aabjects  as  aucn,  no  public  highway 
renuuos.  The  caaee  which  have  been  cited  in  snp- 
port  of  tbe  other  view  {Bafeman  v.  Bluek,  18  Q.  B. 
870:  21  li.  J.  406,  Q.  B.,  and  8oaeh  v.  Tke  Eaet- 
hati/don  SaOurov  Company,  L.  Sep.  16  E().  108  \  42 
L.  i.  477,  Cb.)  show  that  where  one  end  is  stopped 
ap  the  roed  may  still  continue  to  be  a  highway,  but 
no  CMe  haa  decided  that  where  there  has  been  a 
legal  stopping  up  of  both  ends  the  highway 
remains,  andprinciple  compels  na  to  hold  that  it 
doee  n<^  We  were  preaaed  with  tbe  conaidero- 
tion  of  tbe  iiynatice  that  might  arise  in  certain 
otaea,  for  instance  if  a  long  lane  were  stopped  up 
in  tttia  way,  which  had  fumiahed  a  convenient 
mode  of  access  to  a  number  of  dwellings,  but  I 
tbink  this  ought  not  to  weigh  with  ua ;  it  ia  nn- 
likelj  that  tbe  question  would  ariae,  for  pierBona 
wonla  be  aura  to  do  enough  in  such  a  case  to  pro- 
vent  the  way  from  being  etO{)ped.  In  the  present 
ceae  lbcc«  was  only  a  short  piece  of  what  seems  to 
lwT«  been  »  foi^otten  old  path,  and  therefore  the 
eijpimeat  ah  incontwiienfi  ia  not  so  applicable  aa 
it  might  otherwise  have  been.  Now  that  tbe  road 
ia  not  peasable  by  the  publio  it  is  not  a  public 
lu^wsy. 

\ssMXt,    J. — I  am  of   tbe   aame  opinion.    I 
d  Ht.  Heraohell  to  argue  that  there  can 


he  no  publio  highway  without  public  access,  and 
that  aeems  reasonable,  for  it  is  a  contradiction  in 
terms  to  say  that  there  is  a  public  highway  and 
yet  that  the  public  have  no  access  to  it.  Tbe 
difficulty  as  to  persons  having  lands  abutting  on 
the  road  ia  not  insuperable,  for  if  there  ia  any 
right  of  ownerahip  tunt  right  remains,  end  the 
mere  fact  that  they  hod  other  rights  of  gettJiiR 
there  does  not  affect  the  question.  1  wish  to  gunrd 
against  any  supposition  that  a  road  could  be 
stopped  up  by  stopping  np  the  mads  leading  to  it 
without  sufficient  notices.  Rule  dUcharijed. 

Solicitors  for  plaintiffs,  Bailey,  Skaw,  and  C'li., 
for  ErameU  and  Brumell,  llorpeth. 

Solicitor  for  defendants,  (7.  J.  Brovmloto,  for 
Keentyiide  and  Fortier,  Newcastle-upon-Tyne. 


CHANCERY    DIVISION. 

(Before  Vice-Chancellor  Bacos.) 

BeporteA  bj  t,  Qocld  and  R.  L.  Fbuek,  Ea>in.,  Buriatsn 


Saturday,  Jan  22, 1876. 

Ex  parte  The  Rector  or  Gamstos. 

Lands  dautee  Aet,apct.&i — GUbelandf — 2*''nnnii«ji' 

Improvements — Farm  brtild'ngt  —  Jneaelmmit   ■>/ 

purckage  money  in  ile/raijinij  coat  o/^SHroeyor't 

WItete  U  viUl  ba  a  permnneat  and  bencjifM  im- 
provement tke  court  wiU  saaetion  the  tipplinili.in 
of  part  of  the  ptiTchnge  money  of  t/hbe  l-oiide, 
taken  by  a  railtcay  eompany,  tn  defraying  p'irt 
of  the  coel  of  erecting  farm  biiilaingi  on  tke 
reraainder. 
Petition. 

In  the  year  1853  a  portion  of  the  gli-bo  landn  of 
Oamston  Rectory,  in  the  county  ot  Nottingham, 
were  taken  by  a  railway  company,  and  the  ptir- 
chaae  money  was  paid  into  court  and  invested  in 
the  purchase  of  1412i.  5>.  t>d.  consols. 

The  glebe  lands  conaistcd  of  201  acres,  nt'irly 
the  whole  o!  which  was  oroblo,  and  there  w»a  mi 
house  or  any  form  buildings  of  any  dcscriptitiii  uii 
tbe  lands. 

In  1874  the  recter  built  b  aubstiintial  farm- 
bouse  with  outbuildings  on  the  glebe  liiiidd  at  a 
cost  of  about  lOOOi.,  whereby  tho  rental  of  tliu 
lands  was  materially  iucrcuBeu,  About  b'SilLof 'be 
1000(.  had  been  advanced  to  him  by  tho  govunmi  n 
of  Qneen  Anne's  Bounty,  and  ho  now  upf>li('<l 
that  tho  remaining  120i.  might  be  raiseil  nnd  paid 
out  of  14121.  &«.  bd.  Consols  in  court.  Tho  natron 
of  tbe  living  and  the  bishop  of  the  diocoso  b:i(l 
given  their  consent  to  the  application.  Tho  1-Ji.i/. 
was  required  for  the  purpose  of  paying  the  sur- 
veyor'a  and  architect's  fees. 

Chapman  Barber,  in  support  of  tlio  petition, 
submitted  that  although  in  such  coses  the  inoni-y 
was  generally  expended  in  tho  erection  or  repair 
of  a  rectory  house,  yet  the  court  had  sometimrn 
permitted  the  money  to  be  laid  out  in  other  pi3i~- 
manent  improTementa.  Uore  tho  rental  of  tin.- 
farm  waa  increased  some  tJUZ.  per  annum,  and  in 
Ex  parte  the  Beclor  nf  Shiplon-jinder-Wyehiei"  d 
(I9W.B.  &4ii),  Lord  natherieyhadsanctiontd  tbe 
outlay  of  part  of  the  purchase  money  in  tho 
erection  of  farm  buildings. 
The  ViCK-OjiANCELLOB  made  the  order. 
Solicitor,  E.  S.  Nettleihip. 
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TaRKY  V,  ASHTON. 


[Q,B.  Drr. 


QUEEN'S  BENCH  DIVISION. 

Reported  by  M.  W.  McExllar,  J.  M.  Lklt.  and  B.  H« 
Ampblxtt,  Eaqre.,  Barrieten*At-Law. 


Monday,  Jan,  24, 1876. 
Tarry   v,  Ashton. 
Duty  of  occupier  of  hotue  abutting  on  highway — 
Fall  of  part  of  lamp — Prior  employment  of  neg» 
ligent  conira^itor  to  repair  —  Whether  occupier 
excused  by  employment  of  rxmtra^tor. 
The  duly  of  him  who  occupies  a  house  abutting 
on  the  highway  is  to  repair  all  known  defects 
of  the  hotise  and  its  appurtenances  the  non-repair 
of  which  may  result  in  danger  to  the  passers  by  ; 
and  that  duty  is  not  discJiai-ged  by  the  employ- 
ment  of  a  contractor  to  repair  such  defects.      If 
damage  results  from  the  negligence  of  a  contractor 
so  employed  the  hottseholder  is  liable, 
A.   occupied  a  house  abutting  on  a  street.      Pro- 
jecting  from  the  front  wall,  about  15/^  over  the 
pavement,  was  a  lamp,  whidi  A.  had  employed 
fi  contractor  to  repair,  along  with  his  other  lamps. 
Tlie  contractor  did  his  work  badly.    Another  con- 
tractor, being  afterwards  employed  by  the  defen- 
dant to  examine  the  lamp,  placed  a  ladder  against 
the  bracket  which  joined  it  to  the  wall.      The 
weight  of  the  ladder  and  the  rotten  state  of  the 
bracket  caused  the  lamp  to  faU  and  injure  T.,  a 
passer  by  in  the  street. 
Held,  that  A,  was  responsible  to  T.for  the  injury  so 
caused,  and  a  rule  to  set  aside  a  verdict  entered 
for  T,  at  the  trial  discharged. 
Whether  A.  would  have  been  liable  if  he  had  never 

known  the  decayed  coiidition  of  the  lamp,  qucere. 
Declaration  that  the  defendant  was  possessed  of  a 
house,  and  of  a  lamp  projecting  from  and  fastened 
to  the  same,  and  overhanging  a  certain  pablic 
highway,  and  conducted  himself  so  negligently  in 
the  management  and  keeping  of  the  said  lamp, 
and  of  an  arm  bracket  and  apparatus  which  sup- 
ported the  same,  and  of  the  pipes  which  conveyed 
the  gas  to  the  said  lamp,  and  in  suffering  the  same 
to  be  out  of  repair,  and  in  certain  work  and 
repairs  which  were  being  done  to  the  said  lamp, 
and  so  wrongfully  omitted  to  take  precautions  to 
prevent  the  said  lamp  from  falling  upon  persons 
passing  along  the  said  highway,  or  to  give  them 
any  warning  in  that  behalf,  that  by  reason  of  the 
premises  the  said  lamp  fell  upon  the  plaintiff 
while  she  was  lawfully  passing  along  tne  said 
highway,  and  threw  her  down  and  greatly  in- 
jured her. 

A  second  count  charged  that  the  defendant 
suffered  the  lamp  and  bracket  to  be  in  a  ru:nous, 
weak,  and  insecure  state  and  condition,  and  out  of 
repair,  so  as  to  be  dangerous  to  and  likely  to  fall 
upon  and  injure  persons  passing  along  the  high- 
way, whereby  the  plaintiff  was  thrown  down, 
i'leas  not  guilty  and  not  possessed. 
I»4sue  thereon. 

The  cause  came  on  to  be  tried  before  Quain,  J. 
nnd  a  common  jury  at  the  Guildhall  Sittings  after 
Hilary  Term  1875,  when  the  following  facts  ap- 
peared in  evidence : 

The  plaintiff  was  a  barmaid  residing  in  Dulwich, 
and  the  defendant  a  licensed  victualler  who  kept 
the  Hampshire  Hog  Inn  in  the  Strand.  The 
plaintiff  was  walking  along  the  Strand  at  about 
:*>.30  p.m.  on  the  l»^th  Nov.  1874.  When 
opposite  the  defendant's  house,  one  of  the  gas 
h«mps  hanging  from  the  house  over  the  pave- 
uitut  about  I5ft.,  fell  and  injured  her  in  its  fall. 


The  immediate  cause  of  the  fall  of  the  lamp  (which 
weighed  about  50lb.)  was  this:  The  gas  being 
out  of  order,  the  defendant  had  engaged  a  gas* 
fitter  named  Weaver  to  put  it  to  rights.  The  gas- 
fitter  had  placed  a  ladder  against  the  bracket  of 
the  lamp,  and  was  just  mounting  the  ladder  for 
the  purpose  of  reaching  the  lamp  and  blowing  the 
water  out  of  the  gas  pipes,  when  the  bracket  gave 
way  from  the  weight  of  the  ladder,  and  the  lamp 
at  once  fell.  In  the  preceding  Angnst  the  defen- 
dant had  contracted  with  a  ^[aisfitter  named  Chap- 
pell  for  the  repair  of  all  his  lamps,  including  the 
one  in  question.  Chappell  had  done  cert&in 
repairs,  for  which  the  defendant  had  paid  him. 

In  answer  to  questions  put  by  the  learned  jadgo, 
the  jury  found  that  there  was  no  negligence  on 
the  part  of  the  defendant  except  by  Chappell ;  that 
there  was  no  negligence  on  the  part  of  Weaver; 
that  there  was  negligence  on  the  part  of  Chappell, 
•'  the  defendant's  servant,"  (a)  that  the  immediate 
cause  of  the  fall  of  the  lamp  was  the  fall  of  the 
ladder,  and  that  the  lamp  was  out  of  order  through 
general  decay,  but  not  to  the  knowledge  of  the 
defendant,  and  they  assessed  the  damages  at  402. 
The  learned  judge  then  directed  a  veroict  to  be 
entered  for  the  plaintiff  to  that  amount,  reserving 
leave  to  move  on  behalf  of  the  defendant. 

A  rule  having  been  obtained  accordingly  to  set 
aside  the  above  verdict  and  enter  a  verdict  for  the 
defendant  or  a  nonsuit,  on  the  ground  that  upon 
the  ruling  of  the  learned  jndge  and  the  findings  of 
the  jury,  he  ought  to  have  directed  a  non  suit  or 
a  verdict  for  the  defendant, 

Collins  and  Poulter  for  the  plaintiff,  now  showed 
cause.— The  defendant  is  liable  for  the  stote  of  his 
premises  in  any  event,  and  the  plaintiff  is  entitled 
to  recover  from  him  for  injuries  caused  to  her  by 
the  fall  of  an  ill-constructed  lamp  in  a  public 
thoroughfare. 

Reg.  V.  Watson,  2  Ld.  Raymond  856 ; 
Quarnvan  y.  Burnett,  6  M.  &  W.  409,  per  Parke,  B., 
at  p.  510. 

In  Reg.  v.  Watson  the  defendant  was  indicted 
for  that  he  was  possessed  of  a  house  adjoining  to 
a  common  bridge;  that  he  ought  to  repair  the 
house  ratione  tenurm ;  but  that  he  permitted  it  to 
be  so  much  out  of  repairs  that  it  was  ready  to  fall 
upon  the  Queen's  subjects  passing  over  the  bridjre. 
It  appeared  that  the  defendant  was  tenant  at  will 
only,  but  judgment  was  given  against  hira.  "He 
ought,"  it  was  said  "to  repair  the  house*  so  that 
the  public  be  not  prejudiced  by  want  of  repairs.** 
And  in  Qaarman  v.  Burnett  it  was  said  by  Parke, 
B  ,  "  The  rule  of  law  may  be,  that  where  a  man  i« 
in  possession  of  fixed  property,  he  must  take  citb 
that  his  property  is  so  used  or  managed  that  otho' 
persons  are  not  injured,  and  that  whether  his  pit>- 
perty  be  managed  by  his  own  immediate  servants, 
or  by  contractors  with  them,  or  their  servant. 
Such  injuries  are  in  the  nature  of  nuisanoM. 
[Blackburn,  J.—The  jury  have  negatived  personal 
knowledge  and  negligence  in  the  present  defen- 
dant.] It  is  submitted  that  the  liability  attaches, 
independent  of  any  question  of  knowledge.  The 
rule  is  thus  put  in  Dicey  on  Parties,  p.  453.  "The 
employer,"  it  is  there  said,  "  is  liable  when  the  con- 
tractor is  entrusted  with  the  performance  of  a  duty 
incumbent  upon  the  employer,  and  omits  toptf* 
form  it."     [Blackburn,    J. — We   cannot  takes 

(a)  Chappell  was,  and  it  treated  in  the  jndfaMSt  d 
the  ooort  aa  bein^,  not  a  ler^ant,  bat  a  oontnefeor; 
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modem  text  book  as  aai  aathority.]  Two  author!- 
tiee  bear  out  the  proposition.    They  are 

Pickard  t.  Smith,  10  C.  B.,  N.S.,  470 ; 
Hols  T.  Sittingboume  Railway  Company,  80  L.  J.  86, 
Ex. ;  6  H.  &  N.  488. 

Byen  if  thin  be  not  so,  Chappell  was  a  servant, 
and  the  defendant  was  liable  for  his  acts.  He 
would  even  have  been  liable  criminally. 

Beg,  V.  8iephef%»,  L.  Bep.  1  Q.B.  702 ;    14  L.  T.  Bep. 
N.  8.  503. 
[Blackburk,  J. — Chappell  was  not  a  servant,  but 
an  independent  tradesman.]    They  also  cited 

Barnes  v.  Ward,  9  C.  B.  392 ;  19  L.  J.  195,  C.  P. ; 
Fletcher  v.  Rylands,  L.  Bep.  3  H.  of  L.  330  ; 
HacUey  j.  Taylor,  L.  Bep.  1  C.  P.  53. 

Mclniyre,  Q.C.  and  Darling,  for  the  defendant, 
supported  the  rule. — ^There  is  no  negligence  here 
on  the  part  of  the  defendant,  and  if  there  is,  it 
was  not   the    cause    of   the    plaintiff's    injuries. 
[Blackbujik,    J. — Negligence    is    relative.      The 
queation  is  what  was  the  defendant's  duty  PJ    In 
no  case  has  a  person  in  the  position  of  the  defen- 
dant   been    held    liable    where    he   had    neither 
knowledge  or  means  of  knowledge.    [Blackbukn, 
J. — Is  there  any  authority  to  show  that  a  person 
haTing  a  duty  cast  upon  him  discharges  it  by 
employing  somebody  else  to  do  it  for  him  P    Can 
the  defendant  get  off  because  be  employed  a  con- 
tractor who  cheated  him  P]     In  Nu'knls  v.  Mars- 
lund  (L.  Bep.  10  Ex.  265),  it  was  held  that  the 
defendant  was  not  liable  to  an  action  for  an  escape 
of  water  caused  by  an  agent  beyond  his  control, 
as  he  had  used  all  reasonable  care  to  keep  the 
water  on  his  own  laud.     [Quain,  J.  referred  to 
Frauds  v.  CochereU  (L  Rep.  5  Q.  B.  184 ;  22  L.  T. 
Bep.  N.  S.  203.  aff.  on  appeal,  L.  Bep.  5  Q.  B. 
501 ;  39  L.  J.  291,  Q.  B. ;  23  L.  T.  Rep.  N.  S.  466), 
in  which  case  it  was  held  that  the  person  who  had 
employed  a  contractor  to  erec^  a  ptand   upon  a 
race  course  was  responsible  for  injuries  occasioned 
by  the  defective  construction  of  the  stand.]    The 
duty  of  the  defendant  cannot  be  put  higher  than 
that    of    a    bailee    of   a   chattel.      In    Searle  v. 
Laverick  (L.  Bep.  9  Q.  B.  122 ;  43  L.  J.  43,  Q.  B. ; 
30  L.  T.  Bep.  N.  S.  89)  it  wa«  held  that  a  livery 
stable  keeper  was  not  liable  for  injury  caused  to 
rarriages  placed  in  his  keeping  by  the  fall  of  the 
building,  in  a  case  where  the  careless  conduct  of 
the  builder  was   the  real   cause  of  the   acoidont. 
How  can  the  defendant  be  under  a  greater  liability 
than  the  livery  stable  keeper  P 

Blackburn,  J. — When  we  get  at  the  exact  facts 
of  this  case,  to  which  I  desire  to  confine  myself, 
I  have  no  doubt  as  to  the  law.  The  defendant 
occupied  a  building  which  abutted  on  the  highway, 
and  a  lamp  projected  fi-om  that  building  over  the 
highway.  If  the  lamp  had  been  always  kept  in  a 
proper  state,  it  would  have  been  harmless  to  the 
passers  by,  but  by  being  in  an  improper  state,  it 
became  dangerons.  Now  there  is  no  doubt  that 
knowingly  to  maintain  such  a  thing  in  an 
improper*  state  would  be  a  nuisiunco  to  the 
highway.  Thus  much  was  decided  in  R.  v.  Waf- 
»*'U  (1  lid.  Baym.  856.)  I  do  not  decide  how  far 
the  occupier  would  be  liable  in  a  case  where  the 
danger  to  the  public  arose  from  a  latent  defect  in 
bis  bouFe  or  tne  appurtenances  of  it.  Take  the 
case,  for  instance,  of  a  wrong  doer  digging  out 
coals,  and  making  the  house  unsafe  by  under- 
minino:  it;  in  that  care  I  by  no  means  say  thsit 
the  householder  would  be  liable  in  any  event. 
But  I  do  say  thi<*.  that  the  householder  would  be 


responsible  as  soon  as  he  knew  of  such  a  defect. 
I  will  go  further,  and  say  that  a  householder 
having  that  on  his  premises  which  is  liable  to 
fall  into  decay,  and  which  he  knows  will  ultimately 
fall  into  decay,  has  a  duty  cast  upon  him  to  in- 
vestigate and  repair.  Whether  he  would  be  liable 
if  tihe  defect  were  latent,  and  he  consequently 
failed  to  discover  it,  is  a  point  of  considerable 
doubt,  which,  as  I  said  before,  I  do  not  decide. 
It  is  enough  for  the  present  case  to  say  that  if  the 
defect  be  discovered,  the  householder  is  bound 
to  repair.  Now  in  August  the  plaintiff  appears  to 
have  become  aware,  applying  his  common  sense 
to  the  matter,  that  these  lamps  were  going  out  of 
repair.  Acting  very  properly,  he  proceeded  to 
have  them  mended,  and  employed  a  contractor-  - 
for  Chappell  was  not  a  servant — to  do  the  work 
for  him.  It  does  not  appear  that  he  was  careless 
in  his  belection  of  Chappell  as  contractor,  but  that 
does  not  affect  the  question.  It  comes  to  this  : 
The  defendant  having  a  lamp,  and  it  being  his 
duty  to  investigate  the  state  of  it,  employs 
Chappell  to  do  that  duty  for  him.  Because 
Chappell  failed  in  his  duty  to  the  defendant,  the 
defendant's  duty  to  investigate  is  not  therefore 
discharged.  Consequently  the  defendant  is  liable, 
and  this  rule  must  be  discharged. 

Lush,  J. — I  am  ot  the  same  opinion.  TIih 
question  io  what  is  the  duty  of  a  person  in  the 
position  of  the  defendant?  Is  it  his  duty  to 
maintain  his  premiaes  in  good  repair,  or  only  to 
employ  a  competent  person  in  the  work  of  main- 
taining them  P  I  think  the  mere  statement  of  the 
case  suggests  its  answer.  A  person  who  keeos  a 
lamp  of  this  kind  puts  the  public  in  peril.  He 
cannot  get  rid  of  his  duty  to  put  the  public  out  of 
peril  by  employing  another  person  to  take  the 
necessary  steps  for  doing  so. 

Quain,  J. — I  am  of  the  same  opinion.  The 
question  is  what  was  the  duty  of  the  defendant.^ 
He  chooses  to  hang  out  a  lamp  from  his  house 
over  the  public  street.  I  think  that  B.  v.  Wataau 
(ubl  till  p.)  8h^)ws  that  it  was  his  duty  to  repair  the 
lamp  aud  keep  it  in  repair.  It  is  plain  that  one  ot 
the  public  has  received  injury  from  the  lamp  being 
out  of  repair.  This  being  so,  can  the  defenlant 
shift  the  responsibility  from  himself  by  showing 
that  he  hud  employed  a  contractor  to  do  the 
repairs  P  I  think  not.  None  of  the  ca.fes  which 
have  been  cited  bear  out  such  a  proposition.  For 
these  reasons  I  agree  with  the  rest  of  the  court 
that  this  rule  ought  to  be  discharged. 

RuUi  discharged. 

Solicitor  for  the  plaintiff,  L.  W.  Gregory, 
Solicitor  for  the  defendant,  JS?.  FroggaH. 


Saturday,  Jan.  15,  1876. 
Beg.  v.  Justices  of  Lancashire. 

Appeal  to  quaiUr  sessions  against  poor  rate  — 
Practice  ofadjov/med  sessions — Notice  of  appeal — 
Jurisdiction  of  Sessions — Sfatutes  17  Geo.  2,  c. 
38,  s.  4;  12  ^'l3  Vict.  c.  46,  «.  1 ;  27  &  28  Vict. 
c.  39,  s.  1. 

i?.,  heiyig  dissntisjied  with  the  decision  of  an  assess- 
ment  committee  giv&n  on  \Qth  June,  resolved 
to  appeal  to  the  Kirkdale  Sessions  of  the  County 
of  La/ncashire, 

Fourteen  danfs*  notice  of  appeal  is  required  to  be 
given  to  tiie  overseers,  and  twenty-one  days  to 
I       the    assessment    committtse,      TItA  ne%(    (y^sawVv.c 
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seeaione  for  the  county  of  Lancaster  %oere  held 
on  the  2%th  June,  and  by  adjournment  ai 
Kirkdale  on  13th  July,  IB,,  duly  served  hie 
notice  of  appeal  for  the  Michaelmas  Quarter 
Sessions,  which  commenced  ai  Lancaster  on  \^ih 
Oct.,  and  were  held  ai  Kirkdale  by  adjournment 
on  2nd  Nov,  The  justices  having  refused  to  hear 
the  appeal  on  the  ground  thai  B,  should  have  given 
the  requisite  notices  for  the  sessions  held  at  Kirk- 
dale  on  the  IZth  July, 
Held,  thai  the  justices  were  wrong  inasmuch  as 
time  for  giving  notice  oj  a/ppeal  must  he  calculaled 
in  reference  to  tJis  first  day  of  the  commencement 
oJ  the  sessions  ai  Lancaster,  and  rhot  to  the  first 
day  of  the  adjournment  thereof  at  Kirkdale, 
Be^.  V,  Justices  of  Lancashire  (30  L,  T,  Bep,  149) 

fiUowed, 
Tms  was  a  rule  calling  on  the  justices  of  Lanca- 
shire to  show  cause  why  a  writ  of  mandamus 
should  not  be  issued  commanding  them  to  hear 
an  appeal  brought  by  one  James  Blackedge  against 
certain  poor  rates  levied  against  him. 

The  material  facts  are  as  follows : — ^The  appeal 
was  against  a  poor  rate  assessment  on  the  appel- 
lant's corn  mill  at  Bootle,  near  Liverpool,  within 
the  West  Derby  Hundred  of  the  county  of  Lancas- 
ter, and  was  intended  to  be  heard  at  the  Quarter 
Sessions  for  the  county  of  Lancaster,  which  were 
holden  for  the  Liverpool  district  on  2nd  Nov. 
1875,  at  Earkdale.  In  the  county  of  Lancaster 
there  are  four  places  where  the  sessions  are  held, 
viz.,  at  Lancaster,  where  they  commence,  and  also 
at  Preston,  Salford,  and  Kirkdale,  by  adjourn- 
ment one  from  the  other.  The  appellcmt  was  be- 
fore the  Assessment  Committee  on  the  16th  June 
1875,  and  accordingly  on  that  day  became  aware 
that  the  committee  declined  to  reduce  his  rate  to 
the  extent  he  required.  He  then  determined  to 
appeal  to  the  Court  of  Quarter  Sessions  for  the 
county  of  Lancaster.  Under  17th  Geo.  2,  c.  38,  s. 
4,  persons  aggrieved  by  any  poor  rate  may  appeal 
upon  giving  reasonable  notice  to  the  next  general 
or  quarter  sessions  of  the  peace  for  the  county. 
By  12  &  13  Yict.  c.  45,  s.  1,  fourteen  clear  days' 
notice  of  appeal  at  least  shall  be  given  to  the 
overseers ;  and  by  27  &  28  Yict.  c.  39,  s.  1,  twenty- 
one  days'  notice  of  appeal  must  be  given  to  the 
Assessment  Committee.  The  Quarter  Sessions 
for  the  county  of  Lancashire,  next  after  the  16th 
of  June,  commenced  at  Lancaster  on  the  28th 
day  of  tfune,  that  is  to  say,  within  twelve  days 
from  the  time  the  Assessment  Committee  had  re- 
fused relief.  Accordingly  notice  of  appeal  was  pre- 
pared and  served  on  behalf  of  James  Blackledge 
in  due  time  for  the  next  ensuing  sessions  for  the 
said  county,  which  commenced  at  Lancaster  on  the 
18th  Oct.,  and  by  adjournment  at  Earkdale  on  2nd 
Nov. 

It  appeared  from  the  affidavit  of  one  of  the 
deputy  clerks  of  the  peace,  that  the  Court  of 
Quarter  Sessions  for  the  county  of  Lancaster  is 
held  at  Lancaster,  from  thence  by  adjournment  to 
Preston,  and  from  thence  by  further  adjournment 
to  Manchester,  and  from  thence  by  final  adjourn- 
ment to  Kirkdale.  These  sessions  commence  at 
Lancaster  on  the  Monday,  at  Preston  on  Wednes- 
day, at  Manchester  the  following  Monday,  and  at 
Kirkdale  on  the  Tuesday  in  the  following  week, 
being  in  the  third  week  alter  the  first  day  of  the 
session  at  Lancaster.  For  practical  convenience 
all  business  arising  within  the  hundred  of  West 
Derbj  is  transacted  at  the  session  held  by  final 


adjournment  at  Kirkdale.  It  had  been  the  prac- 
tice durinff  the  lant  ten  years  whenever  any 
questions  have  arisen  at  the  Earkdale  Sesaions 
affecting  the  time  at  which  notices  of  appeal 
against  poor  rates  should  have  been  given,  or 
wnether  or  not  they  have  been  given  in  doe  time^ 
to  calculate  such  time  from  the  first  day  of  the 
said  session  at  Kirkdale,  and  not  from  the  first 
day  of  such  session  at  Lancaster;  and  it  was 
unusual  to  enter  an  anneal  against  an  assessment 
of  property  situate  within  the  said  West  Derby 
hundred  of  the  said  county  to  the  sessions  for  any 
other  division  of  the  said  county  than  those  of  tli^ 
Kirkdale  division. 

The  rule  nisi  was  granted  on  16th  Dec.  1875. 

Hersckell,  Q.C.  and  Segar  showed  cause. — ^The 
or  her  side  will  rely  on  B,  v.  Justices  of  Lancashire 
(30  L.  T.  Rep.  149 ;  27  L.  J.  161,  M.  C. ;  4  B.  &  8. 
956),  but  that  case  has  been  practically  overmled 
by  jB.  v.  Justices  of  Sussex  (11  L.  T.  Bop.  N.S.  740; 
34  L.  J.  69,  M.  C).  At  all  events  that  was  a  case 
of  a  highway  appeal,  and  turned  on  the  point 
whether  a  ten  days'  notice  of  appeal  was  a  condi- 
tion precedent  to  the  appeal  being  heard.  The 
Kirkoale  Sessions  have  been  held  at  fixed  dates  for 
the  last  thirty  or  forty  years,  for  the  convenience 
of  dispatch  of  business.  [Field,  J. — In  B,y,  Juetiees 
of  Lancashire  {uhi  sup.).  Lord  Campbell  says, 
**  We  cannot  take  notice  of  the  arrangements  made 
in  the  county  of  Lancaster  for  the  convenient 
administration  of  justice  at  the  quarter  sessions; 
and  we  can  give  no  more  effect  to  the  notice 
than  if  the  sessions  had  continued  from  the 
beginning,  and  until  all  the  business  of  the 
county  hfibd  been  finished."]  B.  v.  Justices  of 
Sussex,  in  the  Exchequer  Chamber  (ubisuv.)  really 
decides  the  question  in  dispute.  Erie,  G.J.,  in  the 
course  of  an  elaborate  juagment,  says :  "  When 
for  practical  convenience  the  county  is  divided 
into  distinct  divisions,  and  in  each  division  a 
distinct  court  is  held,  so  that  all  the  questions 
locally  arising  within  each  division  by  practice 
belong  to  that  division,  and  all  the  process  for 
that  division  is  returnable  at  the  court  for  that 
division,  and  the  panels  of  the  jury  are  made  oat 
for  that  division,  and  the  rules  of  [>raotice  made 
by  the  court  of  each  division  for  t!ie  conduct  of 
business  in  it  assume  that  the  day  when  the  court 
for  that  division  begins  its  sittings  is  the  first 
day  of  the  sessions  for  that  division,  we  see  good 
reason  for  holding  that  the  conduct  of  an  appeal 
suit,  which  has  been  properly  commenced  and 
which  belongs  to  one  of  those  divisions,  should  be 
governed  by  the  rules  of  practice  for  that  divi- 
sion." These  remarks  are  distinctly  applicable  to 
the  Kirkdale  Sessions.  [Mklloii,  J. — They  form^ 
no  part  of  the  original  decision.  Field,  J. — ^The 
court,  after  overruling  B.  v.  Justices  of  Suffolk  (4 

A.  &  E.  319;  5  L.  J.  3,  M.C.),  expressl;^  say, 
'*  it  is  not  intended  to  make  any  alteration  m  the 
rule  that  the  next  sessions  after  service  of  an  order 
of  removal,  having  jurisdiction  over  an  appeal 
against  it,  must  be  ascertained  by  reference  to  the 
date  of  the  original  sessions  for  the  county,  and 
not  of  any  adjournment  thereof  as  laid  down  in 

B.  V.  Justices  of  Sussex  (7  T.  Eep.  107.) "] 
Edwards  Q.C.  and  Potter,  in  support  of  the  rule. 

— These  sessions  are  treated  by  Cross  and  Leeman 
in  their  Practice  of  Quarter  Sessions,  2nd  edit.  p. 
119.  as  adjourned  sessions.  B.  v.  Justices  of  Lan^ 
cashire  (ubi  sup.)  is  on  all  fours  with  the  present 
case,  and  was  not  referred  to  in  the  judgment  of 
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B.  Y.  Justices  of  Sussex,  No.  2  (uH  awp.)  or  in- 
tended to  be  overruled. 

Ck)CKBUBN,  O.J. — ^The  older  case  of  B.  v.  Justices 
of  Sussex  {ubi  sup,)  followed  by  U,  v.  Justices  o^ 
licmcashire  {uhi  sup.)  is  directly  in  point.  If 
these  two  cases  were  overmled  either  expressly  or 
Tirtoally  by  the  later  case  of  B.  v.  Justices  of 
Sussex  (uhi  sup.),  we  should  be  bound  to  follow  it. 
But  the  judginent  of  the  court  expressly  shows 
they  were  not  intended  to  be  overruled. 

MsLLOB,  J. — I  am  of  the  same  opinion.  In  the 
later  case  of  R.  v.  Justices  of  Sussex  (ubi  sup.) 
there  is  no  desire  on  the  part  of  the  learned  judge 
who  delivered  the  judgment  of  the  court  to  mter- 
fare  with  the  judgment  of  B.  v.  Justices  of  Lan- 
nashire  {uhi  sup),  indeed  quite  the  contrary. 

Field,  J. — I  am  of  the  same  opinion. 

Bule  absolute. 

Solicitors  for  the  appellant,  Vizard  and  (/'o., 
agents  for  Teebay  and  Lynch,  Liverpool. 

Solicitors  for  the  respondents,  T.  W,  Oolding, 
agent  for  Holden  and  Oteaver,  Liverpool. 


HZ8Z    FKIUS. 


SITTINGS  AT  WESTMINSTER. 

Reported  bj  Srsraeo  B.  J.  Bubnabt,  Egq.»  Btrrister-at-lAw. 


Thursday,  Ja/n,  27, 1876. 

(Before  Bramwell,  B.) 

Thb  Apotheca&ies'  Company  v.  Nottingham. 

ApotJiecaries^  Act  ( 55  Geo.  3,  c.  194),  s,  20—Adion 

for  penalty. 

Customers  went  to  the  shop^  of  the  defendant,  a 
chemist,  and  asked  him  what  was  good  for  their 
ailments,  and  the  defendofnt,  who  was  not  a  cer- 
iificaied  apothecary,  was  accustomed  to  suggest 
medicine,  make  it  up,  and  sell  it  to  them. 
Held,  that,  in  so  doing,  the  defendant  was  acting 
and  promising  as  an  apothecary,  and  was  liaMe 
to  a  penaUy  under  55  Oeo,  3,  c.  194,  s,  20. 
Action  for  a  penalty  under  55  Geo.  3,  c  194,  s. 
20,  "  An  Act  for  better  Regulating  the  Practice 
of  Apothecaries."  (a) 

Tne  claim  alleged  that  the  defendant  carried  on 
the  practice  of  an  apothecary  in  Shadwell,  and 
charged  that  he  "aavised,  attended,  furnished, 
and  supplied  medicines  for  reward  to  himself  to 
divers  persons  between  the  15th  Aug.  1875, 
and  the  date  of  the  issuing  of  the  writ."  The 
claim  was  for  20Z.,  the  forfeiture  under  the  above 
section  of  the  Act.  On  this  issue  was  joined. 
Crlyn  for  the  plaintiff. 
Rose  for  the  defendant. 

It  was  proved  that  the  defendant,  who  was 
a  certificated  chemist  but  not  an  apothecary, 
had  been  in  partnership  with  a  duly  qualified 
medical  practitioner,  but  it  was  also  shown 
that  this  medical  man  was  not  always  on  the 
spot.  It  also  appeared  in  evidence  that  the  de- 
fendant had  on  various  occasions  been  applied 
to  for  advice  and  medicine,  both  of  which  he  gave 
to  the  applicants,  but  did  so  as  an  ordinary  shop- 
keeper from  behind  the  counter.  It  did  not  appear 

(a)  If  any  person  shall  *'  aot  or  praotise  as  an  apothe- 
cary "  in  any  pact  of  England  or  Wales  without  having 
obtained  a  certificate  for  so  doing,  eveiy  person  so  offend- 
lag  shall  for  every  snoh  offenoe  forfeit  and  pay  the  sum 


that  he  ever  went  from  his  shop  to  attend  on 
patients,  and  he  was  proved,  in  cases  of  serious 
lUncss,  to  have  always  referred  the  patient  to  the 
doctor  with  whom  he  was  in  partnex^ip.  At  the 
close  of  the  plaintifiTs  case 

Bose  submitted  that  the  plaintiff  should  be 
nonsuited,  and  that  the  defendant  had  merely 
acted  as  most  chemists  of  the  present  day  are 
in  the  habit  of  acting,  and  that  in  dispensing 
his  drugs  over  the  counter,  even  though  he 
gave  advice  therewith  in  trivial  cases,  he  did 
nothing  whatever  to  bring  himself  under  the 
penalties  of  the  Act. 

Olyn  replied. 

The  learned  judge  thought  the  case  must  go 
to  the  jury,  whereupon  the  defendant  was  called 
and  examined,  and  admitted  that  he  had  prescribed 
medicines  over  the  counter  on  various  occasions 
as.  aforesaid. 

Bramwell,  B.,  in  summing  up,  said :  You  have 
to  find  a  true  verdict  on  the  evidence,  whether  you 
like  the  Act  or  not.  Perhaps  you  may  think  that 
a  person  has  a  right  to  praotise  as  he  likes, 
whether  qualified  or  not ;  or,  on  the  other  hand, 
vou  may  think  that,  whereas  the  poorer  classes 
have  no  opportunity  of  judging  of  or  ascertaining 
the  qualifications  of  the  persons  to  whom  they 
resort  for  medical  advice,  the  Legislature  should 
require  such  persons  to  possess  proper  skill  and 
knowledge,  and  to  obtain  a  certificate  thereof. 
No  doubt  some  people  like  to  go  to  unqualified 
practitioners  so  as  to  get  advice  cheap ;  but  there 
18  the  law,  and  we  have  to  observe  it.  If  you 
think  this  man  has  "acted  or  practised  as  an 
apothecary,"  then  you  must  find  your  verdict  for 
the  plaintiff.  Indeed,  I  feel  some  little  difficulty 
in  puttinp^  the  case  to  vou,  for  on  the  defendant  s 
own  admission  he  sa^s  he  prescribed,  and  that,  if  a 
person  brought  a  child  to  him  suffering  from,  say 
oiarrhoBa,  and  asked  what  was  good  for  it,  he  gave 
the  medicine ;  if,  however,  the  case  was  serious,  he 
sent  the  doctor.  Surely  that  is  acting  and  prac- 
tising as  an  apothecary  within  the  meaning  of  tho 
Act.  [His  Lordship  then  adverted  to  the  evidence.] 
Possibly,  if  on  some  one  or  two  occasions  a  cus- 
tomer had  gone  to  the  shop  and  asked  for  medi- 
cine, and  the  defendant  had  said  it  was  good  for 
his  complaint,  that  advising  might  be  too  trivial 
to  be  worth  taking  notice  of  by  suing  under  this 
Act,  but  here  the  defendant  admits  that  he  dis- 

Eensed  and  at  the  same  time  advised  medicine 
abitually.  Verdict  for  plaintiff- 

Solicitors  for  plaintiff,  Qreen  and  Pridham. 
Solicitors  for  defendant.  Smith  and  Howard. 


HAMPSHIRE  SPRING  ASSIZES.— WIN- 
CHESTER. 

Beported  bj  T.  W.  Savhdibs,  Eeq.,  Bairlster-at-Lew. 


Thursday,  March  2, 1876. 

(Before  Denman,  J.) 
Reg.  V,  Richard  Gerbai^s. 

Deposition  of  witness  absent  through  illness — Send- 
ing same  before  grand  jury. 

When  a  witness  is  unable  to  attend  a  trial  through 
iUness,  his  deposition  may  be  presented  to  tJie 
grand  jury  wUhout  any  preliminary  proof  that 
the  witness  is  iH  and  thai  such  difposition  was 
regularly  taken.  In  such  case  the  grand  jury 
should  be  told  that  the  court  permits  t/iem.  (o  l(>c\k 
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at  the  deposition,   and   to  act   upon  it  if  they 

think  proper. 
Lovtlandf  on  the  part  of  the  prosecntion,  applied 
that  the  deposition  of  one  of  the  witnesses  in  thip 
case  might  he  sent  up  to  the  grand  jury  npon  the 
presentation  to  them  of  the  bill  of  indictment 
agamnt  the  prisoner,  such  witness  being  unable  to 
attend  in  conseqaence  of  illness,  and  he  stated 
that  he  was  then  ready  to  prove  such  illness,  and 
that  the  depositions  weredaly  taken  in  conformity 
with  sect.  17  of  the  11  &  12  Vict.  c.  42. 

Denman,  J. — I  do  not  think  you  need  do  so. 

Loveland. — I  believe  it  is  usual  to  give  this 
proof  before  sending  up  the  deposition. 

Denman,  J. — I  think  it  is  unnecessary.  The 
grand  jury  are  entitled  to  look  at  and  to  act  upon 
the  deposition. 

Loveland. — The  grand  jury  may  not  think  of 
looking  at  the  deposition,  and  so  may  ignore  the 
bill. 

Denican,  J. — They  should  bo  told  that  the 
court  p>ermit8  them  to  look  at  the  deposition,  and 
to  act  upon  it,  if  they  think  proper. 

The  aeposition  was  thereupon  taken  before  the 
grand  jury,  and  they  retumea  a  true  bill. 


CaOWV  CASES  BESSBVBB. 

Seported  bj  Johv  Thom pbov,  Eaq. 


Saturday,  Nov.  13, 1875. 

(Before    Lord  Coleridge,    C.J.,    Bramwell,    B., 

Mellor,  and  Grove,  JJ.,  and  Pollock.  B.) 

Beg.  v.  Welch. 

Malicioue  injury — Beckless  act  causing  death  of  a 
mare— 2^  ^  25  Vict.  c.  97,  s.  40. 

Tlie  prisoner  by  a  reckless  and  cruel  act  caused  the 
dea  th  of  a  mare.  The  jury  found  thai  he  did  not 
ifitend  to  kill  maim  or  wound  the  mare,  hut  thai 
lie  knew  that  what  he  did  would  or  might  kill 
maim  or  wourid  the  mare,  and  that  he  nevertheless 
did  the  act  recklessly  and  fiot  camng  whether  the 
mare  was  injured  or  not. 

Held  that  there  was  suffici^it  malice  to  support  a 
coni^ictUyn. 

Case  reserved  for  the  opinion  of  this  court  by 
Lindley,  J. 

The  prisoner  in  this  case  was  indicted  under 
24  &  26  Vict.  0.  97,  s.  40,  for  unlawfully  and  mali- 
ciously killing,  maiming,  or  wounding  a  mare. 

The  indictment  contained  three  counts  viz. : 

First,  for  killing ;  secondly,  maiming ;  thirdly, 
wounding. 

The  prisoner  was  tried  before  me  at  thfe  Old 
Bailey  on  the  23rd  Sept.  1875. 

The  evidence  showed  that  the  mare  in  question 
died  by  reason  of  injuries  caused  by  the  prisoner. 
These  injuries  consisted  of  a  hole  m  the  base  of 
the  bladder  and  three  holes  in  the  large  intes- 
tines. They  were  caused  by  the  prisoner  inserting 
the  handle  of  n  stable  fork  into  tne  vagina  of  the 
raaro  and  pushing  the  handle  two  feet  and  more 
into  the  mare's  body  and  working  the  fork  back- 
wards and  forwards  in  that  position.  Whilst  this 
was  being  done  the  mare  put  her  ears  back  and 
stamped  her  feet  and  it  was  proved  that  these  were 
signs  of  pain. 

There  was  no  evidence  to  show  that  the  prisoner 
was  actuated  by  any  ill-will  towards  the  owner  of 
the  mare,  nor  by  any  spite  towards  the  mare 


herself,  nor  in  fact,  by  any  motive  or  desire  except 
the  gratification  of  his  own  depraved  tastes. 

It  was  objected  by  Counsel  for  the  prisoner  thas 
there  was  no  case  for  the  jury  as  there  was  no 
malice. 

I  overruled  the  objection,  and,  having  Beg.  v. 
Pemhlifon  (L.  Bep.,  2  Cr.  Cas.  Bes.  119;  12  Cox 
C.  C.  607)  before  me,  directed  the  jury  to  find  the 
prisoner  "guilty,"  if  they  were  of  opinion  that 
either  of  the  two  following  questions  ought  to  be 
answered  in  the  affirmative,  viz. : 

1.  Did  the  prisoner,  in  fact,  intend  to  kiU,  maim, 
or  wound  the  mare,  or  if  he  did  not,  then, 

2.  Did  he  know  that  what  he  was  doing  would 
or  might  kill,  maim,  or  wound  the  mare,  and  did 
he,  nevertheless,  do  what  he  did  recklessly  and  not 
caring  whether  the  mare  was  injured  or  not  P 

The  jury  answered  the  first  question  in  the 
negative  and  the  second  in  the  affirmative  and  the 
prisoner  was  found  guilty  accordingly. 

Sentence  was  postponed  and  the  prisoner  was 
left  in  custody. 

The  question  for  the  court  is,  whether  the  con- 
viction ought  to  be  quashed  or  not. 

Nathaniel  Lindlbt. 

No  counsel  appeared  for  the  prisoner. 

Beslty,  for  the  prosecution. — The  conviction  was 
riffht.  Ill  Beg.  v.  Pembliton  the  prisoner  was 
indicted  for  maliciously  committing  damage  to 
property,  viz.  breaking  a  plate  glass  window,  bat 
the  jury  found  that  he  did  not  intend  to  break  the 
window.  Here  the  jury  have  found  that  the  prisoner 
did  the  act  recklessly  not  caring  whether  the 
mare  was  injured  or  not.  [He  was  then  stopped 
by  the  court.] 

Lord  Coleridge,  C.J. — ^The  act  Mras  reckless  and 
cruel,  and  we  are  of  opinion  that  there  was  malice 
sufficient  to  sustain  the  conviction.  The  oonviotioii 
will  therefore  be  affirmed. 

Bramwkll,  B. — Beg.  v.  Petnhliton  is  clearly  dis- 
tinguishable from  this  case.  There  the  damage  to 
the  property  injured  was  not  intended  and  was  not 
the  natural  consequence  of  the  act  done  whidi 
was  throwing  a  stone  at  a  person  whom  it  missed. 

The  other  judges  concurred. 

Conviction  afirm^ 


Beg.  v.  Cooper. 

Evidence— False  pretences — Fraudulent  intenL 

Prisoner  was  indicted  in  one  count  for  faUely 
pretending  to  M.  thai  D.  carried  on  business  at 
H.  ^c. ;  and  there  were  other  counts  for  similar 
false  pretences  to  other  persons ;  and  a  general 
count  for,  with  intent  to  defraud  the  Queen*s  suh» 
jects,  inserting  in  a  newspaper  an  aHvertieement 
containing  similar  Jalse  pretences.  It  was  proved 
th  at  the  prison  er  had  inserted  the  advertisement,  and 
that  the  pretences  ^rere  false  and  fraudulent.  Six 
envelopes,  each  directed  according  to  the  adveriiee* 
ment,  and  containing  twelve  postage,  stamps  were 
found  upon  the  prisoner,  and  281  o&er  le^terg  eimi* 
larly  directed  were  produced  from  the  post  ojfiee  tn 
a  sealed  bag  which  had  been  stopped  by  the  posi 
office  authorites  None  of  the  2ol  hadeverh&en 
in  the  ^ris(mer*s  possession  or  custody,  nor  were 
the  wniers  of  them  called  as  witneseee. 

Held  thai  the  281  letters  were  admieeille  m  mfidmue 
upon  this  indictment. 

Case  reserved  for  the  opinion  of  this  oonrt  bj  the 
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ChumUD  ct  tiio  NorthfUDpton  Conrt  or  Qaarter 
Seauoiit. 

The  prisoner  G«orge  Cooper  max  tried  on  an  in- 
dictment for  obttuning  and  attempting  to  obtain 
certain  moneje  from  the  perBons  in  the  said  indict- 
ment mentioned,  b;  false  pretence. 

The  following  is  an  abstract  of  the  indictment. 

First  count. — Falsely  pretending  to  Maria 
Mitohell  that  certain  persons  called  Davis  Brothers 
werecarijin^onbnsiaeBsatHardingstone,  and  were 
>i.-<inBinted  with  a  method  whereby  2s,  6d.  per  honr 
conld  bo  earned  by  beginners  of  either  sex,  by  pre- 
paring oarte  de  visite  papers  at  their  own  hotnes 
Kt  eigntpenoe  per  doEen,  and  were  able  to  giro 
permanent  employment  to  all  who  should  learn 
the  method  by  their  instmction,  whereby  the 
defendant  obtained  twelve  stamps. 

Second  oonnt. — Similar  &Ise  pretences  to  John 
Clarke,  whereby   the  defendant   obtained   certain 

Third  oonnt. — Similar  blse  pretenoes  to  Ellen 
Cameron,  whereby  tiie  defendant  attempted  to 
obtain  one  shilling. 

Fourth  count. — Similar  false  pretences  to  Eliza- 
beth Hickson,  whereby  the  defendant  attempted 
to  obtain  one  shilling. 

Fifth  count— That  the  defendant  with  intent  to 
defraud  the  Qneen's  snbjeotB  inserted  in  the  Daily 
Teleffraph  a  fraudulent  advertisement  in  the  words 
therain  mentioned  containing  the  false  slatements 
in  the  firvt  count  mentioned,  whereby  he  obtained 
some  of  money  and  etampa  from    the  Queen'x 

"nie  advertisement  was  as  follows:  "Two  and 
■iipence  per  hour  easily  earned  by  beginners 
(either  sex]  by  preparing  carte  de  viaite  papers  at 
their  own  homes,  at  eightpence  per  dozen,  employ- 
meet  permanent.  Trial  paper  and  instractions.  one 
ahilling.  Davis  Brothers,  Hardingstone,  North- 
On  the  trial  it  was  proved  that  the  prisoner 
inserted  the  said  advertisement,  that  there  was  do 
such  firm  as  Davis  Brothers  at  Harding" tone,  and 
that  the  prisoner  was  not  in  a  position  to  give 
permanent  employment. 

Six  envelopes,  each  directed  as  above,  coiitaimng 
aoawers  to  the  advertisement  and  twelve  postage 
stamps  were  fonndin  the  possession  of  the  prisoner 
on  hifl  being  apprehended.     281  other  letters  were 


Theae  letters  had  also  been  addressed  to  the 
priaoner  under  the  title  of  Davis  Brothers,   Eard- 


thosfl  mentioned  in  the  former  paragiaph,  but 
having  been  stopped  by  the  post  office  authontiea 
before  the  said  letters  had  been  delivered,  none 
of  the  281  letters  had  ever  been  in  the  prisoner's 
poMeation  or  custody,  nor  was  any  proof  adduced 
that  they  were  written  b;  the  perHOns  from  whom 
they  purported  to  come,  but  each  letter  had  been 
Opciied  at  the  post  office  before  production  at  the 
trial  and  each  contained  twelve  stamps. 

The  counsel  for  the  prosecution  proposed  to  put 
the  whole  of  BQob  letters  in  evidence  against  the 
prisoner. 

lie  oonnael  for  the  prisoner  objected  that  the 
•aid  letter*  not  having  Imod  foand  in  the  possesion 
ol  the  priaoneTi  ana  as  their  contents  were 
ankDOWii  to  him  and  there  was  no  proof  of  their 


authenticity,  they  could  not  be  adduced  in  evidence 
agaioHt  the  Hsid  prisoner. 

The  roiirC  admitted  the  said  letters.  Two  wen! 
read,  and  all  the  others  taken  aa  read.  It  was 
proved  that  when  they  went  opened  by  the  post 
ofGce  clerk,  esch  envelope  contained  twelve  postage 
stamps,  ns  when  admitted  in  evidence.  The  lebtere 
eicept  the  said  two  were  not,  in  fact,  read,  but 
were  taken  as  having  been  regularly  put  in,  and 
were  commented  npon  by  the  Counsel  for  the 
prosecution. 

The  jury  found  the  prisoner  guilty  and  the  court 
sentenced  him  to  nine  months'  imprisonment  with 
hard  labour  in  the  House  of  Correction  at  North- 
ampton, but  reserved  for  the  consideration  of  the 
Court  for  the  Consideration  of  Crown  Cases 
Reserved,  the  question  whether  the  Court  of 
Quarr.cr  Sessions  ought  to  have  admitted  the  said 
letters  aa  evidence  against  the  said  prisoner. 

If  the  court  should  be  of  opinion  '.hat  the  Court 
of  Quarter  Sessions  ought  to  have  rejected  the  said 
letters  as  evidence,  then  the  conviction  to  he 
quashed,  if  not  to  be  affirmed. 

Execution  of  the  judgment  was  respited  until 
the  determinatiuu  of  the  question  reserved,  and 
the  prisoner  was  released  on  recognixance  himself 
in  one  hundred  pounds  and  two  sureties  in  fifty 
pounds,  conditional  for  the  prisoner's  appearing 
and  rendering  himselrat  the  January  sessions. 
H.  U.  Stoced&lk, 

Chairman  of  the  said  Court  of  Quartet  Sessions. 

Jaequet,  for  the  prisoner,—  The  281  letters 
detained  at  the  post  office  were  not  evidence 
against  the  prisoner.    It  was  not  shown  that  the 

Erisoner  had  done  anything  which  caosed  those 
stters  to  be  written.  The  writers  of  them  were 
not  called  and  the  letters  were  not  evidence  of  the 
facts  stated  therein;  {Bex.  v.  Plumer,  Russ.  & 
Ry.  264.)  The  prisoner  bad  never  received  them 
nor  does  it  appear  that  he  had  done  anything  to 
obtain  pospession  of  them.  [Lord  Colebidob,  C.J. 
—Did  not  the  prisoner  by  the  advertisement  make 
the  postmaster  his  agent  for  receiving  the  letters  : 
[Reg.  V.  Jone»,  1  Den.  C.  C.  551 ;  4  Coi  C.  C.  198).] 
In  Bex  V.  Huet  (2  Leach  C.  C.  9.^6)  it  was  held  thst 
a  letter  purporting  to  come  from  the  prisoner'^ 
brother,  and  loft  by  the  postman  pursuant  to  its 
direction,  at  the  prisoner  s  lodgings  after  he  was 
apprehended  and  during  hia  ctnfinemenC,  but 
never  actually  in  his  custody,  could  not  be  read  in 
evidence  against  him  on  his  trial.  Iftho  prisoner 
had  been  indicted  on  each  or  anyone  of  the  letters, 
the  sender  moat  have  been  ctilled  for  the  pmsei'ii. 

ifereioe(Jier,  for  the  prosecntion. — The  letterB  on 
being  read  showed  that  tbey  were  written  in 
answer  to  the  advertisement.  Under  the  circum- 
BtoDjns  it  may  be  taken  that  the  postmaster  here 
received  the  letters  for  the  prisoner ;  for  the  inser- 
tion of  theadvertisement,  thefinding  of  somplettcrs 
upon  the  priaoner.and  the  receipt  of  the  2S1  at  the 
post  ofBce  may  all  be  connected  together:  (/("'/.  v. 
Wriman,  Dearn.  C.  C.  188;  22  L.J.  118,  M.'C). 
[Qhove,  J. — It  Bcoms  difficult  to  say  that  the 
receipt  of  the  postmaster  was  the  prisonor's 
receipt,  when  the  postmaster  withheld  the  letters, 
and  prevented  the  prisoner  from  obtaining  them.] 
A.t  all  events  they  were  admissible  to  show  the 
intent  to  defraud  :  (Beg.  v.  Francla,  12  Coi  C.  C. 
612  i  L.  Bep.  2  C.  C.  K.  128.)  |;BKAllw>:L^  B.- 
"Fhat  caae  would  be  au  authority  in  your  favonr  il 
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the  evidence  had  been  that  of  other  similar  adver- 
tisements inserted  by  the  prisoner,  bat  I  do  not 
see  how  it  applies  here.] 

Jacques  was  heard  in  reply. 

Lorn  Ck)L£Bn)OB,  C.J. — The  majority  of  the 
court  are  of  opinion  that  the  281  letters  Were 
admissible  in  evidence  under  the  circumstances  of 
this  case.  Conviction  affirmed. 

Solicitor  for  the  prosecution,  A.  J.  Jeffreys, 
Northampton. 

Solicitor  for  the  prisoner,  Becke,  Northampton. 


Saturday,  Jan,  29, 1876. 

(Before   Lord    Colbridoe,  C.J.,  Mbllor,   J., 
Lush,  J.,  Grove,  J.  and  Amphlett,  B.) 

Beo.  V,  Crbswell. 

Bigamy — Validity  of  first  marriage — Ceremony 

performed  in  a  private  house, 
Wliile  the  pansh  church  was  under  repair,  divine 
tfet'vice  had   been  several  times  performed  by  a 
clerk  in  holy  orders  in  a  chamier  at  a  private 
hall,  and  the  marriage  of  the  prisoner  with  hie 
wife  was  solemnized  there.    There  was  no  evi' 
dfnce  that  the  cha/mber  ai  the  haVL  was  licensed 
for  the  performance  of  divine  service  or  for  mar- 
riages. 
Held  that  there  was  evidence  from  which  the  court 
and  jury  might  properly  infer  thai  it  was  properly 
licensed. 
Case  stated  for  the  opinion  of  this  court  by  the 
Lord  Chief  Baron. 

The  prisoner  was  tried  at  Chelmsford  at  the  last 
Summer  Assizes  for  bis^amy  and  convicted. 

It  was  proved  that  he  married  one  Sarah  Hill 
in  1868,  that  she  was  still  alive,  and  that  he 
married  the  prosecutrix  in  Oct.  1874  at  St.  Mary's, 
Islington. 

It  was,  however,  objected  for  the  prisoner  that 
that  the  first  marriaee  was  void  on  the  ground 
that  it  was  solemnized  not  in  a  church,  but  in  a 
chamber  at  South  Weald  Hall  in  Essex,  which 
WAS  situate  some  y^Etrds  from  the  parish  church, 
and  that  the  marriage  took  place  while  the  church 
was  under  repair. 

The  Statutes  6  Will.  4,  c.  85,  and  4  Geo.  4,  c.  76, 
ss.  21  aod  22,  were  quoted. 

I  reserved  the  point,  and  the  question  for  the 
opinion  of  the  court  is  whether  upon  the  above 
facts  this  was  a  valid  marriage.  If  not  the  convic- 
tion must  be  set  aside,  otherwise  affirmed. 

Frrz  Boy  Kelly. 

Jan,  22. — The  case  came  on  for  argument  this 
day,  but  was  referred  back  to  Kelly,  C.B  for  some 
further  facts  to  be  stated.  The 'following  were 
the  additional  facts  stated  :  **  Divine  service  had 
been  several  times  performed  in  the  building  in 
question  from  which  it  is  for  the  court  to  consider 
whether  the  presumption  ma;^  be  raised  which 
would  give  validity  to  the  marriage." 

Jan,  29. — No  Counsel  appeared  to  argue  for  the 
prisoner. 

C.  E,  Jones,  for  the  prosecution. 

Lord  Coleridge,  C.J. — It  appears  to  the  court 
that  the  additional  facts  statea  by  the  Lord  Chief 
Baron  settle  the  case.  We  are  of  opinion  that  the 
marriage  service  having  been  performed  in  a  place 
where  divine  service  was  several  times  performed, 
the  rule  **  Omniu  proesumwitur  rite  acta  "  applies, 
and  that  we  must  assume  that  the  place  was  properly 


licensed,  and  that  the  clergyman  performing  the 
service  was  not  guilty  of  the  grave  offenoe  of 
marrying  persons  in  an  unlicensed  place.  The 
facts  of  the  marriage  and  other  church  services 
being  performed  there  by  a  clergyman  are  abun- 
iant  evidence  from  whidi  the  court  and  a  junr 
might  assume  that  the  place  was  properly  licensed 
i'cr  the  celebration  of  marriages. 

Hellor,  J. — I  am  of  the  same  opinion  for  the 
n*ai9ouM  stated  by  my  Lord  Chief  Justioe. 

LtJSH,  J. — I  am  also  of  the  same  opinion.  The 
foot  of  the  marriage  service  having  been  performed 
by  a  person  acting  in  a  public  capacity  is  ftimd 
facie  evidence  as  to  the  person's  le^  a^MCity  to 
perform  the  service.  So  the  fact  of  its  having  been 
performed  in  a  place  by  a  person  acting  in  sndi 
capacity  is  also  primd  facie  evidence  that  the  place 
was  properly  licensed  for  marriages.  The  pre- 
sumption covers  both  the  person  and  the  puuse. 
Here  the  ceremony  having  been  performed  by  a 
clergyman  in  a  place  where  the  church  service  was 
performed  on  several  occasions,  brings  the  case 
within  the  rule  "  Omnia  pi'OBSumAintur  rite  acta.*' 

Grove,  J.  and  Amphlett,  B.  concurred. 

Convietion  affirmed. 


Snpwme  dDourt  of  labicstutt. 


COURT   OF   APPEAL. 


CHANCERY  DIVISION. 
(Before  the  Master  of  the  Bolls.) 

B^ported  by  Q.  Wxlbt  Kzho  and  J.  E.  Taoxnov, 

BarriBtexB-At-Law. 


Dec,  1,  2,  3, 1875. 
Baoshaw  V,  Buxton  Local  Board  of  Health. 

Highway — Inclosure — Obstruction — LocaX  Board  of 
Health — Towns  Improvement  Clauses  Ad  1847 
(10^11  Vict,  c,  S4>),  s,  70, 

The  plaintiffs  filed  a  biU  to  restrain  tlie  local  hoard 
of  health  from  removing  a  wall  and  ratUngs  en- 
closing  apiece  of  land  in  front  of  a  house,  which 
piece  of  land  *n<u  alleged  by  the  local  board  to 
form  part  of  the  highway : 

Held,  upon  the  evidence,  that  the  piece  of  land  did 
form  part  of  the  highway. 

Held,  also,  th^t  the  defendants  had  a  right  to  remove 
the  wall  and  railings  as  an  obstruction  under 
sfict.  70  of  the  Tovms  Improvement  Clauees  Ad 
1847. 

Held,  also,  thai  if  that  section  did  not  apply,  the 
court,  having  decided  thai  the  wall  and  radings 
were  obstructions,  would  not  restrain  ihe  (K- 
fendants  from  removing  them. 

This  was  a  bill  to  restrain  the  Buxton  Local 
Board  of  Health  from  removing  an  all^|;ed  ob- 
struction to  the  highway. 

In  the  year  1853,  William  Parker  Shipton  par- 
chased  a  plot  of  land  in  Biizton,  and  in  tne  oonrse 
of  that  year  erected  a  house  now  called  No.  7, 
Terrace-road. 

In  or  about  the  year  1858,  William  Fte'ker 
Shipton  enclosed  a  narrow  piece  of  groond  in 
front  of  this  house,  with  a  low  wall  and  iron 
railings,  which  he  planted  with  shmbs,  thna  form- 
ing a  front  garden  to  the  house.    Shipton  mibae- 
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Baoshaw  v.  Buxton  Local  Boabo  of  Health. 
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qoeDilf  sold  the  house  and  premises  to  the 
plaintiff,  John  William  Potter,  who  let  the  same 
to  the  plaintiff,  Samuel  Bagshawe,  as  yearly 
tenant.  The  defendants,  the  Buxton  Local  Board 
of  Health  were  incorporated  in  1859  under  the 
proyisiouB  of  the  Local  (Government  Act  1858, 
and  they  alleged  that  this  inclosed  warden  formed 
part  of  the  highway  within  the  district  of  the 
local  board,  and  on  the  11th  Dec.  1873,  they 
served  the  plaintiff,  Samuel  Bai^shawe,  with  a 
notice  under  the  70th  section  of  the  Towns  Im- 
provements Glauses  Act  1847  (10  &  11  Vict.  c.  34), 
which  is  incorporated  with  the  Local  Government 
Act  1858,  requiring  the  wall,  railings,  and  shrubs 
to  be  removed  as  an  obstruction  to  the  safe  and 
convenient  passage  along  the  street  called  Terrace- 
road,  and  stating  that  in  default  he  would  be 
liable  to  a  penalty,  and  that  the  board  might  pro- 
ceed to  remove  the  obstruction.  The  plaintiffs 
then  filed  this  bill. 

Roxburgh,  Q.O.  and  E,  G,  Willis  for  the  plain- 
tiffs, contended  that,  even  if  the  land  enclosed 
formed  part  of  the  highway,  the  defendants,  who 
had  only  the  same  powers  as  surveyors  of  high- 
ways under  the  Highways  Act,  had  no  power  to 
remove  the  wall,  rulings,  and  shrubs,  and  they 
referred  to 

Boiema/n  v.  Bluck,  21  L.  J.  406,  Q.B. 
8otUhga4e,  Q.O.  and  Hastings,  Q.C.  for  the  de- 
fendants referred  to 

Tumor  v.  Bmgvfood  Highway  Board,  L.  Bep.,  9  £q. 
418. 

Sir  G.  Jbssxl. — ^There  are  some  questions  which 
I  think  I  must  dispose  of  before  I  hear  and  decide 
upon  the  substantial  Question  of  fact  in  dispute ; 
and  for  the  purpose  of  aedding  these  questionb,  I 
assume,  for  the  present,  that  the  defendants  can 
prove  to  my  satisfaction  that  the  piece  of  garden 
in  question  is  a  part  of  a  public  highway  which  is 
vested  in  them  as  the  local  board  under  the  Town 
Improvement  Acts ;  and  when  I  say  "  vested,''  I 
mean  vested  sub  tnodo,  as  far  as  a  highway  can 
be — DOt  giving  them  necessarily  a  right  to  the 
soil.  On  that  assumption,  I  am  of  opinion  that 
the  bill  to  restrain  them  from  moving  the  wall  or 
taking  away  the  shrubs  and  soil  of  the  garden 
cannot  be  maintained.  It  must  be  remembered 
that  this  suit  came  to  a  hearing  after  the  Judica- 
ture Acts  had  come  into  operation,  and  I  have 
now  to  decide  the  question  of  title  between  the 
parties.  The  great  object  of  the  new  Acts  was  to 
prevent  unnecessary  and  useless  litigation,  and 
the  case  must  now  be  heard  by  a  judge  who  is 
competent  to  decide  every  question,  instead  of 
senaing  the  parties  to  have  their  rights  decided 
before  some  other  judge  at  the  cost  of  very  great 
expense  and  delay.  The  plaintiffs  say,  "  Ansuming 
that  we  are  wrongfully  encroaching  on  the  high- 
way, and  assuming  also  that  the  defendants,  who 
are  the  guardians  of  the  highwav,  are  right  in 
saying  that  we  have  so  encroached,  yet  they  have 
no  right  under  the  terms  of  their  Act  of  Parlia- 
ment, or  at  common  law,  to  abate  the  nuisance, 
and  if  thev  abate  the  nuisance,  they  render  them- 
selves liable  to  an  action  for  trespass  *'  and  so  forth. 
Thej  Aurther  say  that,  under  the  circamstances, 
this  conrt,  which  at  the  same  time  decides  that  he 
is  wrong  in  encroaching  on  the  public  highway,  is 
bound,  though  it  decictee  the  qaestion  finally  and 
fbr  ever,  to  say  that  it  will  restrain  the  defendants 
llroni  abrting  thas  nuisance.  If  I  were  to  come  to 
mdi  m  eoodxmon  as  that,  it  would  certainly  be 


very  extraordinary.    Now  I  will  first  of  all  con- 
sider the  question  as  it   stands  on  the  powers 
given  to  the  defendants  by  their  Acts.    The  only 
material  section  to  consider  is  the  70th  section  of 
the  Towns  Improvement  Clauses  Act  1847,  but 
as  that  section  refers  to  the  69th  section,  it  in 
necessa^  to  read  it  first.    The  69th  section  is 
this — **  The  commission  may  give  notice  to   the 
occupier  of  any  house  or  building  to  remove  or 
alter  any  porch,  shed,  or  projecting  window,  step, 
cellar,  cellar  door  or  window,  sign,  sign-post,  sign- 
iron,  show-board,  window-shutter,  wall,  gate,  or 
fence,    or    any    other    obstruction  or  projection 
erected  or  placed  after  the  passing  of  the  special 
Act,  against  or  in  front  of  any  house  or  building 
within  the  limits  of  the  special  Act,  and  which  is 
an  obstruction  to  the  safe  and  convenient  passage 
along  any  street."    Now  that  section  is  limited  to 
an  obstrnction  erected  in  front  of   a  house  or 
building.  I  must  not  forget  that  it  is  not  a  general 
power,  but  a  power  limited  to  that  extent.    The 
question  of  construction  is,  whether  the  words  in 
section  70,  "  any  such  obstructions  or  projections  " 
include  the  wall  of  a  garden.    I  find  the  word 
"  wall "  in  the  69th  section,  and  I  have  no  doubt 
that  a  wall  falls  within  section  70.  The  obstruction, 
if  it  is  an  obstraction,  is  none  the  less  so  because 
the  land  is  used  as  a  garden.    A  garden  wall  is  a 
wall,  and  the  shrubs  which  are   planted  in  the 
firarden  will    come  under  the  words  "  any  other 
obstructions."    I  have  no  doubt  that  the  wall  and 
shrubs  have  obstructed,  and  that  they  are  ob- 
structions.   Accordingly,   the  only  question    is, 
whether  they  are  obstructions  "  to  tne  safe  and 
convenient  passage  along  any  street."    I  assume 
for  this  purpose,  Siat  if  this  was  a  public  and  con- 
venient highway,  it  was  a  street  within  the  mean- 
ing of  this  Act.    The  words  "  along  a  street," 
mean  along  the  whole  of  the  street;  and  if  you 
take  and  inclose  a  portion  of  the  street  itself,  how 
can  it  be  said  that  that  is  not  an  obstruction  to 
the  safe  and  convenient  passage  along  the  street  P 
It  appears  to  me  that  1  should  be  cutting  down 
this  Act  of  Parliament,  and  making  it  almost 
meaningless  if  I  so  held,  and  I  am  therefore  of 
opinion  that  the  defendants  are  entitled,  under 
the  section  in  question,  to  remove  this,  beibg,  as  it 
is,  an  obstruction  in  front  of  the  house.    The  next 
point  I  have  to  consider  is  this,  whether,  assuming 
that  this  section  does  not  apply,  I  ought  to  restrain 
the  defendant  by  injunction.    That  raises  also  a 
question,  as  to  which  I  believe  there  is  no  de- 
cision,  namely,  who  has  the  right  to  abate  an 
obstruction  of  a  public  highway?    It  is  clear,  on 
the  authorities,  that  any  individual  who  is  specially 
injured  by  the  obstruction,  has  by  common  law,  a 
right  to  remove  that  which   illegally  causes    a 
special  injury  to  him.     But  a  private  individual 
has  no  right  to  remove  an    ob8ti:uction  which 
causes  no  special   injury   to  him,   but  which   is 
simply  an  obstruction  to  the  road  as  regards  the 
public  in  general  as  ilistinguished  from  the  indi- 
vidual.    But  has  no  person  a  right  at  common 
law  to  remove  an  obstruction  which  is  an  obstruc- 
tion to  all  her  Majesty*s  subjects?    I  have   no 
doubt  that  at  one  time  either  the  crown  or  the 
conservators  of  the  road,  must,  by  their  agents, 
have  had  such  a  ri^ht.    Of  course,  the  ordinary 
proceeding  was  by  indictment  for  the    crime  of 
obstructing  the  highway.    The  indictment  did  not 
remove  or  get  rid  of  the  obscruution.     How  then 
was  it  to  be  got  rid  of?    According  to  the  modern 
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practice,  the  judge  suspends  the  conviction  if  the 
obstruction  is  removed  by  the  offender;  and  in 
some  cases,  where  there  is  summary  jurisdiction, 
there  is  a  special  power  to  order  the  removal  of 
the  obstruction.     Still,  it  seems  to  me,  the  result 
of  an  indictment  is  to  decide  that  somebody  or 
other  had  the  right  to  prostrate  the  obstruction, 
und  the  question  is,  who  has  that  right?     Surely 
the  person  acting  on  behalf  of  the  public  must 
have  the  right  to  prostrate  on  reasonable  notice. 
The  reason  which  prevented  the  individual  acting 
on  behalf  of  the  public  does  not  seem  to  me  to 
exist,  when  there  is  a  body  or  a  person  who  is 
entitled    to    represent    the  public  in  this  way, 
although  no  special  statutory  power  may  be  given 
for  this  purpose.    It  appears  to  me  only  reason- 
able that  when  the  right  is  decided  (and  I  am 
limiting  my  observations  to  that  case),  that  body 
or  person  should  have  the  power  to  prostrate.     If 
that  is  so,  and  if  I  am  now  to  decide  the  right  as 
it  would  be  decided  in  the  case  of  an  indictment, 
it  would  be  Yerj  absurd  that,  having  decided  the 
right,  and  having  decided  that  this  obstruction 
ought  to  be  prostrated,  I  should  restrain    the 
public  body,  who  are  the  guardians  of  the  road, 
from  prostrating  it.    It  appears  to  me  that,  even 
assuming    that    the    public    body  had  no  right 
to  prostrate  without  a  decision  as  to  the  right, 
yet,  when  the  court  decides  that,   it  would  be 
stultifying  itself  at  the  same  time  to  award  an  in- 
junction to  prevent  the  public  body  doing  that 
which  the  court  says  it  ought  to  do,  viz.,  to  get 
rid  of  the  obstruction.     Therefore,  if  I  were  of 
opinion  that  by  the  statute  no  such  power  was 
given  to  the  defendants,  and  that  at  common  law 
they  had  no  such  power  as  representing  the  crown 
or  the  public,  I  should  yet  come  to  the  conclusion 
that  when  the  court  had  decided  that  the  plaintiff's 
erection  was  an  obstruction  and  a  wrongful  thing 
amounting  to  a  nuisance,  it  would  be  wrong,  at 
his  suit,  to  restrain  the  public  body  from  abating 
the  nuisance.     The  only  point  to  be  decided  is  the 
(jnestion  of  right  to  the  piece  of  land  in  question, 
and  on  that  I  must  now  hear  the  evidence.    The 
burden  of  proof  of  course  lies  on  the  defendants  to 
show  that  the  local  board  is  right  in  asserting 
that  this  piece  of  land  is  a  portion  of  the  public 
highway. 

'His  Lordship  having  heard  the  evidence,  de- 
cided that  the  piece  of  land  was  a  part  of  the 
public  highway,  and  dismissed  the  bill  with  costs.] 

Solicitors :  Le  Riche  and  Son ;  F.  Venn  and 
Son.  

(Before  Yice-Chancellor  Hall.) 

Exported  by  S.  Mak&ack,  Hkn&t  C.  Dxanb,  and  J.  E.  Thomp- 
80V.  Eaqn.,  BarriitexB-st-Law. 


Jan.  24  and  25, 1876. 
Thobley  v.  Glossop. 

Lessor  and  h'ssee — Breach  of  covenant  by  lessee 
owing  to  lisytect  of  public  duty  by  lessor — Eject- 
ment— Remedy  of  lessee  at  law  and  in  equity. 

The  dffeyidantSt  in  Bee.  1873,  demised  to  the  plain- 
tiff certain  premises  to  be  used  for  refreshment 
rooms  for  twenty 'One  years.  The  plaintiff  put  up 
a  stove  for  the  purposes  of  his  btisiness,  which 
made  the  party  wall  so  hot  a^  to  endanger  the 
adjoining  premises.  On  receiving  notice  from 
defe7idant*8  solicitors  to  abate  the  nuisance  tliey 
substituted  another  stove  in  August  1874,  but  the 


evil  continued.    In  Oct.  1874  the  defendants  com- 
menced an  action  of  ejectment  against  the  pUUniif 
for  breach  of  covenant.     The  plaintiff  then  liaa 
the  premises  examined,  and  found  that  in  several 
respects  the  provisions  of  the  Metropolitan  BuQd- 
ing  Act  (18  <S-  19  Vict,  c.  122)  had  been  violated. 
The  plaintiff  by  his  bill  sought  to  have  the  lease 
cancelled,  the  action    of  ejectment    stayed^  and 
damages    awarded.       The    defendants    did   not 
insist  on   the  lease  or  seek  dannages  for   p<ut 
breaches  of  covenant. 
Held,  that  as  the  bill  was  filed  before  the  Judieaiwrs 
Ads   cams  into   operation,  and  was  reaUy  for 
damages  and  not  for  the  rescission  of  a  contract, 
as  the  defendants  aid  not  seek  to  enforce  the  eon- 
tract,  it  could  not  be  sustained.     The  plaintifs 
remedy  was  at  law  and  not  in  equity. 
This  was  a  bill  to  obtain  the  canoelhng  of  a  lease 
and  to  restrain  the  defendants  from  coDtinaing 
an  action  of  ejectment  which  they  had  commenced 
against  the  plaintiff.      The  defendants    are    the 
owners  of  various  shops  and  houses  in   Oxford- 
street,  including  No.  417,  which  was  the  subject 
of  the  present  suit,  and  which  they  hod  reoenUy 
pulled  down  and  rebuilt.     By  an  indenture  of  Sim 
bee.  1873,  between  the  defendants  of  the  one  part 
and  the  plaintiff  of  the  other,  the  premises  ao. 
417,  Oxford -street,  were  demised  to  the  plaintiff 
for  twenty-one  years    at  the  rate  of   345Z.  per 
annum.     The  plaintiff  covenanted  u>  pay  the  usual 
rates  and  to  keep  the  premises  and  the  roofs  and 
party  and  other  walls  in  good  repair,  and  not  to  cut 
or  alter  the  walls,  timbers,  or  partitions  without 
the  defendants'  consent ;  and  also  not  to  canr  on 
any  other  business  than  that  of  a  cigar  merohant 
and  keeper  of  billiards  and  refreshment  rooms, 
and  not  to  do  any  act  which  might  create  a  nui- 
sance to  the  defendants,  their   tenants,  or  the 
neighbourhood. 

The  plaintiff  took  possession  in  Nov.  1873,  and 
proceeded  to  fit  up  the  premises  for  the  purposes 
of  his  business,  and  expended  about  3000L  for 
that  object,  and  after  so  fitting  them  up  he  lei 
the  premises  to  his  brother,  Josiah  Watson  Thorley. 
Amongst  other  fittings  was  a  cooking  stove, 
furnished  by  Mr.  Benham,  of  Wigmore-stoeet^ 
made  expressly  to  suit  the  position  and  charaoter 
of  the  premises.  But  owing  to  the  improper 
manner  in  which  the  building  was  oonstmotod, 
the  ordinary  use  of  the  stove  made  the  wall  of  the 
premises  and  of  the  adjoining  house  so  hot  as  to 
cause  danger  of  fire,  and  to  make  the  adjoining 
premises,  a  picture  dealer's,  unfit  for  use.  The 
plaintiff  accordinsrly  received  notice  from  the 
defendants'  solicitors  to  abate  the  nnisanoe;  but 
on  the  plaintiff's  representation  that  the  nuisance 
was  owing  to  the  faulty  construction  of  the  par^ 
waliH,  they  eonsulted  their  surveyor,  who  reportea 
that  the  walls  were  of  the  usual  thickness,  but 
that  the  stove  was  of  an  unusual  character.  The 
plaintiff  spi'nt  much  monev  and  labour  in  at- 
tempting to  remedy  the  evil,  but  to  no  purpose, 
and  in  August  1874  he  substituted  another  stove, 
which  he  was  assured  could  not  cause  a  like 
nuisance.  But  the  evil  was  undiminished,  and  the 
picture  detiier,  Mr.  Hooper,  next  door,  stated  that 
two  leading  insurance  comnanies  declined  to 
insure  iiis  pictures. 

Oti  tiie  10th  Oct.  1874,  the  defeudantw  oon* 
menc-  d  an  action  uf  ejectment  against  the  plain- 
t  iff,  on  the  gi  ound  uf  breach  of  the  oovenaut  in 
thf  lease  no*,    lu  cause  iiiiisauce  to  ihe  aeiglibiMir- 
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hood.  The  plaintiff  had  the  premises  carefully 
examined,  and  foand  that  in  several  important 
particalars,  the  thickness  of  walls,  the  lining  of 
flues  and  other  things,  the  provisions  of  the 
Metropolitan  Bailding  Act  had  been  flagrantly 
▼iolated.  The  defects  were  such  as  could  not  be 
remedied  except  by  the  complete  demolition  of 
the  premises.  The  state  of  the  honse  was,  as  the 
plaintiff  alleged,  fraudulently  concealed  from  him, 
and  his  brother  has  been  obliged  to  shut  up  the 
premises.  The  plaintiff  had  no  defence  at  law  to 
the  action  of  ejectment,  but  the  breach  of  the 
covenant  was  wholly  owing  to  the  misconduct  of 
the  defendants. 

The  plaintiff  accordingly  prayed  that  the  inden- 
ture of  the  31st  Dec.  1§73  might  be  delivered  up 
to  be  cancelled,  that  the  defendants  might  be 
restrained  from  further  prosecuting  the  action  of 
ejectment,  and  thfit  damages  might  be  awarded. 

It  did  not  appear  that  the  defendants  wished  to 
hold  the  plaintiff  to  his  lease  or  to  recover 
damages  for  past  breaches  of  covenant. 

DaVf  Q.C.,  W.  Pearson,  Q.C.,  and  Simmonds, 
for  the  plaintiff. — There  has  been  a  cross  breach 
of  public  duty  by  the  defendants  oi  which  the 
pUuntiff  was  ignorant,  and  owing  to  which  a 
nuisance  has  been  occasioned  within  the  meaning 
of  the  covenant.  The  doctrine  of  equity  in  such 
caaes  is  laid  down  in  TUdesley  v.  Clarkson 
(30  Beav.  419;  6  L.  T.  Rep.  N.  8.  98).  The 
person  who  neglects  a  public  duty  is  liable  to  the 

rrson  who  suffers  th(*refrom :  {Couch  v.  Steel, 
£.  &  B.  402) ;  and  that  liability  for  damages  is 
not  taken  away  even  though  a  penalty  be  imposed 
for  non-performance  of  the  duty  *. 

Athimon  ▼.  Newcastle  Waterworks  Compamy,  L.  Bep. 
6  Ex.  404; 

Blamires  t  Lancashire  and  Yvrkshire  Bathva/y  Com- 
pany, L  Bep.  8  Ex.  283; 

Pickering  t.  James,  L.  Bep.  8  C.  P.  489. 

We  cannot  g^t  our  contract  set  aside  at  law ;  our 
right  to  get  damages  does  not  affect  our  rights 
here.  At  law  it  would  be  no  answer  to  an  action 
of  ejectment  that  the  house  was  defectively  built. 
There  has  been  a  breach  and  no  waiver.  The 
injury  has  been  caused  by  the  defendants'  viola- 
tion of  the  Building  Act.  We  are  entitled  to  our 
civil  remedy,  which,  as  it  cannot  be  at  law,  roust 
be  in  equity. 

Diekmson,  Q.C.  and  Siwrges,  for  the  defendants, 
were  not  called  upon. 

The  YicB- Chancellor. — I  do  not  think  that 
this  bill  can  be  sustained.  As  the  bill  was  filed 
before  the  Judicature  Acts  came  into  operation, 
the  case  is  regulated  by  the  law  applicable  to 
these  cases  at  the  time  of  the  filing  of  the  bill. 
That  being  so,  the  plaintiff's  case  is  this :  He  was 
induced  to  take  a  nouse  suitfid  for  him,  in  which 
there  were  certain  defects  of  structure  known  to 
the  defendants  and  concealed  from  the  plaintiff. 
At  the  time  of  bill  filed,  the  defendants  had  taken 
proceedings,  under  the  covenant  in  the  lease,  to 
re-enter  on  a  breach  of  covenant,  which  is  not 
disputed.  The  plaintiff  having  discovered  these 
defects,  abandoned  the  premises  and  ceased  to 
carry  on  the  business.  He  wanted  to  get  rid  of 
the  place.  Otherwise  his  remedy  would  have 
been  to  retain  possession,  and  bring  his  action  for 
having  been  induced  to  take  the  premises.  Under 
these  circnmstanoes,  when  the  bill  was  filed,  au 
action  was  pending  for  the  recovery  of  the  pre- 
mises bj  the  defendants,  to  which   the  plaintiff 
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admits  that  he  had  no  defence.  His  desire  is  to 
get  rid  of  the  premises,  which  the  defendants  were 
willing  and  desired  to  take  back.  It  is  not  sug- 
gested that  the  defendants  sought  to  recover 
damages  in  respect  of  past  breaches  of  covenant. 
The  case  thus  becomes  a  suit  to  recover  damages 
for  having  been  induced  to  take  the  premises, 
whether  on  account  of  the  non-performance  of  a 
public  duty  or  an  implied  warranty.  He  has  his 
remedy  on  both  grounds,  as  is  shown  by  the  cases 
cited :  it  is  not  shown  that  the  remedy  is  an  im- 

{)erfect  one.  Instead  of  taking  his  remedy  at 
aw,  proceedings  at  which  would  have  been  differ- 
ently conducted  from  proceedings  in  this  court, 
he  comes  here.  He  claims  a  right  to  come  here 
because  it  is  a  case  of  rescission  of  contract. 
There  would  have  been  something  to  say  for  this 
if  it  had  been  sought  to  hold  him  to  his  contract ; 
but  all  that  he  can  now  be  entitled  to  is  damages. 
The  action  would  have  gone  on  a  different  system  at 
li»w.  There  would  have  been  the  evidence  in  chief 
and  cross-examination  of  witnesses  before  a  jury. 
Looking  to  the  spirit  and  principle  of  the  new  pro- 
cedure, this  is  a  case  for  a  jury.  Unless  it  was  con- 
sidered that  this  was  a  case  peculiarly  belonging 
to  this  division  of  the  High  Uourt,  or  such  as  a 
judge  could  try  by  himself,  it  would  be  difl&cult  to 
satisfy  me  in  such  circumstances  that  I  should 
say,  "This  is  a  case  for  a  judge  without  a  jury.'* 
I  assume  that  a  judge  might  so  say.  It  seems  to 
me  inconvenient  and  undesirable  to  withdraw 
from  the  better  tribunal,  or  which  the  defendant 
has  a  reasonable  right  to  say  is  the  better  tribunal, 
and  which  he  prefers,  a  case  like  the  present.  It 
is  not  a  case  in  which  this  court  should  entertain 
jurisdiction.  If  I  am  wrong  I  should  still  be  dis- 
posed not  to  let  this  case  go  on  to  be  tried  here, 
inasmuch  as  if  it  goes  to  the  Court  of  Appeal 
that  court  will  have  the  advantage  of  hearing  the 
witnesses  for  itself.  The  bill  must  be  dismissed 
with  costs. 

Solicitors,  Cronin  and   Bivolta;  Young,  Jones, 
Roberts,  and  Hale, 
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B«port«d  by  M.  W.  MoKbllar,  J.  M.  Lclt,  and  B.  H. 
Amphlxtt,  Eiqn.,  Barri«ten^it*lAW. 

Satwrda/y,  Dec.  18, 1875. 
Reg.  v.  New  Windsor. 

County  rate  for  other  purposes — LiahilUy  ofboiough 
—Boundary  Act  1832  (2^3  Will.  4.  c.  64)— 
Municipal  Corporaiions  Act  1836  (6  ^  6  Will.  4, 
c.  78)  sects.  7  and  117. 

The  borough  of  New  Windsor  before  the  passing  of 
the  Boundary  Act  1 832  was  not  liable  to  the  rates 
for  the  county  of  Berks.  By  that  Act,  a  part  of 
Clewer,  then  liable  to  the  county  rates,  was  added 
to  the  borough  for  parliamenta/ry  purposes,  and 
by  the  7th  section  of  tlie  Municipal  Corporations 
Act  1835,  the  municipal  was  made  coextensive 
with  tJie  parliamentary  borough.  By  sect.  117 
'  "  the  county  rate  for  other  purposes  **  is  to  be 
sha/red  by  every  borough  in  the  county  in  which 
is  a  separate  court  of  quarter  sessions,  and  which 
before  ths  passing  of  the  Boundary  Act  was 
chargeable  with  or  liable  to  contribute  in  whole  or 
in  part  to  the  county  rate. 

Held,  thai  the  borough  of  New  Windsor  was  liabh 
to  contribute  to  such  rate. 
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This  was  a  rale  obtained  on  the  18th  Nov.  last,  by 
Dowdestoell,  Q.  C,  on  behalf  of  the  Treasurer  of 
the  county  of  Berks,  calling  upon  two  justices  of 
the  peace  in  and  for  the  said  county  of  Berks, 
and  the  treasurer  of  the  borough  of  New  Windsor 
in  the  said  county  of  Berks,  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  directed  to 
the  said  justices,  commanding  them  forthwith 
to  proceed  to  hear  and  determitae  the  matter  of  a 
certain  information  or  complaint  preferred  by  John 
Lamplow  Roberts,  treasurer  of  tne  said  county  of 
Berks,  against  Adolphus  Frederick  Mil  Ins,  the 
aforesaid  treasurer  of  the  borough  of  New  Windsor 
on  the  29th  June  last. 

The  following  facts  were  stated  upon  affidavit 
by  the  clerk  of  the  peace  for  the  county  of  Berks : 

Before  the  passing  of  the  Boundaries  Act  1832, 
one  part  of  the  parish  of  Clewer  in  Berks  was 
within  the  then  existing  borough  of  Windsor,  and 
exempt  from  the  county  rate,  and  on  the  passing 
of  the  Act  a  further  portion  of  the  parish  which 
up  to  that  time  had  oeen  chargeable  with  and 
liable  to  county  rate  was  added  to  the  borough  of 
New  Windsor,  and  the  amount  levied  on  the  parish 
for  general  county  rate  was  thereupon  reduced. 

In  1840  the  new  assessment  for  county  rate 
being  in  the  course  of  preparation  by  the  iustices 
of  the  county  with  the  assistance  of  Mr.  Coates,  a 
valuer,  a  return  was  obtained  from  the  overseers 
of  Clewer,  pursuant  to  sect.  2  of  51  Greo.  3,  c.  61, 
which  was  duly  verified  on  oath  by  one  of  the 
parish  officers  of  Clewer,  before  the  justices  at 
petty  sessions,  held  at  Windsor,  which  contains  as 
tollows : 

PARISH   Oy   CLEWER. 

Rateable 

▼alae  to  the 

Poor  Rate. 


1.  Withoat  the  borough 
of  Windsor,  liable  to  all 
oonn^ratee 

i.  Within  the  eaid  bo- 
rough,  subject  only  to 
ooonty  rates  made  for 
certain  porpoaee  under 
6  &  7  Will.  4»  c  76,  e.  117. 

S.  Within  the  said  bo- 
rough  not  sobjeot  to  anj 
oouT>t7  rate 


Quantity 
of  land. 

Qroea 

estimated 
▼alue. 

a.    r.  p. 

£    a.  d. 

1184  3  84 

MKHIO   0 

76  2  30 

8517  10   0 

16  1  S6 

3360  10   0 

£   a.  d. 

44S7    0  0 

2538  10  0 

2201  10  0 


In  the  assessment  then  settled,  the  portion  of 
Clewer  which  was  liable  to  general  county  rate 
described  in  the  overseer's  return  as  containing 
1184  acres  3  roods  24  poles  was  assessed  at  46 17^, 
and  the  rateable  value  of  the  portion  described  in 
the  overseer's  return  as  containing  76  acres  2  roods 
30  polos  was  settled  at  28667. 

From  that  time  until  1867  the  treasurer  of  the 
county  kept  an  account  of  the  expenditure  for 
**  other  purposes,"  as  directed  by  the  Municipal 
Corporations  Act,  and  not  more  than  twice  in 
every  year  sent  a  copy  of  the  same,  and  made  a 
claim  upon  the  council  of  the  borough  of  New 
Windsor  for  a  proportion  of  such  expenses,  in  re- 
spect of  the  said  portion  of  the  parish  of  Clewer 
added  to  the  borough  as  before  stated. 

In  1867  a  fresh  basis  or  standard  for  county 
rate  was  prepared,  pursuant  to  the  provisions  of 
15  &  16  Viot.  c.  81,  and  the  portion  of  Clewer 
without  the  borough  was  raised  to  9923Z.,  and  the 
portion  within  the  borough,  in  respect  of  which 
the  county  claimed  for  the  expenditure  for  other 
purposes,  was  then  ascertained  by  the  county 
treasurer  to  be  11182.,  and  a  proportionate  claim 
was  made  on  the  borough  of  New  Windsor. 


The  claims  so  made  from  the  passing  of  the 
Boundary  Act  up  to  Michaelmas  1870  were  duly 
paid  to  the  county  treasurer  by  the  Windflor 
treasurer  on  behalf  of  the  council  of  the  said 
borough,  but  the  claims  for  1871, 1872,  and  1873 
have  not  been  paid,  and  payment  of  the  same  htm 
been  refused  and  resisted  by  the  Town  Clerk  6t 
the  said  borough  acting  on  behalf  of  l^e  coonoil, 
and  also  by  the  treasurer  of  the  borough  upon  the 
grounds  hereinafter  appearing. 

On  the  19th  June  1875,  the  Berks  clerk  of  the 
peace  duly  caused  a  summons  to  be  taken  oot 
against  the  treasurer  of  the  borough  of  New 
Windsor,  Adolphus  Frederick  Millns,  of  New 
Windsor  aforesaid,  upon  the  complaint  of  John 
Lamplow  Roberts,  of  Wokingham,  solicitor,  tiie 
treasurer  of  the  county  of  Berks,  summoning  him 
to  appear  before  two  justices  of  the  ooontr  of 
Berks,  at  Reading,  on  the  29th  June,  to  show 
cause  why  a  warrant  should  not  be  issued  ordering 
the  said  borough  treasurer  to  pay  to  the  treasurer 
of  the  said  county  over  and  above  the  first  men- 
tioned order  or  orders  certain  additional  sums 
amounting  to  31/.  16#.  Id.,  as  provided  by  the 
statute  15  &  16  Vict.  c.  81. 

On  the  29th  June  last,  the  said  summons  came 
on  to  be  heard  at  Reading,  before  John  Blight 
Monck,  Esq.,  of  Coley-park,  Reading,  and 
Alexander  Wm.  Cobham,  Esq  ,  of  Leighton-paik, 
Reading,  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Berks. 

It  was  then  admitted  on  the  part  of  the  treasurer 
of  New  Windsor,  that  a  copy  of  an  account  of  lUl 
sums  received  in  aid  of  or  on  account  of  the 
county  rate,  and  of  the  sums  of  money  ex- 
pended out  of  the  county  rate  for  other  purposes 
than  the  costs  arising  out  of  the  prosecution, 
maintenance,  and  punishment,  conveyance,  and 
transport  of  all  offenders  committed  for  trial  at 
assizes  in  such  county  from  the  boroughs  in  which 
separate  courts  for  the  quarter  sessions  of  the 
peace  are  holden,  had  been  sent  to  the  council  of 
the  borough  of  New  Windsor,  on  the  15th  Manh 
1875,  and  had  been  duly  received  by  the  counoiL 

It  was  also  admitted  that  the  treasurer  of  the 
county  of  Berks  had  made  an  order  on  the  council 
of  the  borough  of  New  Windsor,  for  the  payment 
of  a  proper  and  proportionate  sum,  if  the  borough 
of  New  Windsor  was  properly  subject  to  pay  any 
contribution  in  respect  of  the  said  portion  of  tM 

Sarish  of  Clewer,  and  that  such  order  had  been 
uly  issued  and  received  more  than  one  month 
before  the  making  of  the  complaint  by  the  said 
treasurer  of  the  county. 

It  was  further  admitted  and  agreed  that  ^ 
borough  of  New  Windsor  possesses  a  court  of 
quarter  sessions  and  charter,  containing  noth 
intromitiant  clauses,  and  that  prior  to  the  passing 
of  the  Boundary  Act,  no  part  of  the  borough  as 
the  borough  then  existed  was  chargeable  with  or 
liable  to  contribute  in  whole  or  in  part  to  the 
county  rate.  These  admissions  were  made  for  the 
purposes  of  convenience,  and  evidence  tendered  to 
support  them  was  by  agreement  dispensed  with. 

It  was  contended  on  the  part  of  the  oounty 
treasurer  that  the  borough  of  New  Windsor,  as 
now  bounded,  contains  a  part  which,  prior  to  the 
passinur  of  the  Boundary  Act,  was  liable  to  oon* 
tribute  to  oounty  rate,  to  wit,  a  portion  of  Clewer 
parish.  That  there  is  no  enactment  to  relieve 
such  portion  of  the  parish  from  its  liability  to 
oontribnte  to  the  "  other  purposes  aoooiuit»"  and 
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that  the  said  borough  took  it  from  the  county  with 
that  liability,  and  that  the  said  borough  falls  ex- 
pressly within  the  words  of  the  section,  and  is 
now  a  borough  which,  before  the  passing  of  the 
Boundary  Act,  was  liable  to  contribute  in  part 
(f.d.,  as  to  part  of  its  area)  to  the  county  rate.  It 
was  stated  that  before  the  passing  of  the  Boundary 
Act  there  was  no  borough  which  was  liable  to  con- 
tribute (as  to  the  whole  of  its  area)  to  part  only 
of  the  county  rate. 

It  was  contended  on  the  part  of  the  borough 
treasurer  that  inasmuch  as  the  borough  of  New 
Windsor  has  a  separate  court  of  quarter  sessions, 
and  had  the  same  prior  to  the  passing  of  5  &  6 
Will.  4,  c.  76 ;  and  inasmuch  as  the  borough,  as  it 
then  existed,  was  not,  before  the  passing  of  the 
Boundary  Act,  liable  to  the  county  rate,  it  could 
not  be  called  upon  for  any  contribution  to  the 
connty  rate  or  the  other  purposes  account,  in  con- 
sequence of  the  said  parish  of  Clewer  being  added 
to  the  borouffh  by  the  Boundary  Act,  and  by  sect. 
117  of  the  Municipal  Corporation  Act.  It  was 
further  contended  that  the  15  &  16  Vict.  c.  81,  s. 
«)8,  did  not  give  jurisdiction  to  the  said  justices 
to  make  an  order  and  cause  to  be  sent  to  the 
treasurer  of  the  borough  a  warrant  ordering  him 
to  pay  such  sums  to  the  county  treasurer.  And 
it  was  also  urged  by  the  town  clerk  of  New 
Windsor,  who  represented  the  borough  treasurer, 
that  the  remedy,  if  any,  for  the  county  was  by  a 
writ  of  mandamus,  and  that  the  justices,  if  they 
issued  a  warrant  of  distress,  would  be  liable  to  an 
action  of  trespass. 

The  said  justices,  after  hearing  the  argument  of 
the  counsel  for  the  county  treasurer,  stated  that 
they  did  not  feel  satisfied  that  they  had  jurisdic- 
tion to  cause  a  warrant  to  be  issued  ordering  the 
borough  treasurer  to  pay  the  sum  or  any  sums  in 
respect  of  the  other  purposes  account :  and  they 
further  stated  that  to  enable  the  county  treasurer 
to  raise  the  question  by  moving  for  an  order  or 
mandamus,  or  otherwise,  they  would,  as  suggested 
on  behalf  of  the  borough  treasurer,  refuse  to 
make  a  determination  of  the  said  matter  then  be- 
fore them,  and  did  then  refuse  to  act,  and  declined 
to  make  any  order. 

The  town  clerk  of  the  borough  of  New  Windsor 
stated  upon  affidavit,  in  answer  to  the  rule,  that  a 
portion  of  the  parish  of  Clewer  was  by  the 
Boundary  Act  of  2  &  3  Will.  4,  c.  64,  added  to  the 
parliamentary  borough  of  New  Windsor,  and 
afterwards  by  the  7th  section  of  5  &  6  Will.  4,  c. 
76,  the  boundaries  of  the  municipal  borough  were 
made  cpextensive  and  identical  with  the  then 
existing  parliamentary  borough.  Prior  to  the 
passing  of  the  Boundary  Act  the  municipal 
borough  consisted  of  the  whole  of  the  parish  of 
New  Windsor,  and  a  small  portion  of  the  parish 
of  Clewer,  and  such  borough  was  never  liable  in 
whole  or  in  part  to  contribute,  and  never  con- 
tributed towaurds  the  county  rate.  He  further 
said  that  he  was  advised  and  verily  believed  that 
that  portion  of  the  parish  of  Clewer  which  was 
added  to  the  municipal  borough  by  the  Boundary 
Act  as  before  stated  was  not  liable  to  be  and 
ought  not  to  have  been  assessed  to  the  county  rate 
as  stated  in  the  affidavit  of  the  clerk  of  the  peace 
for  the  county  of  Berks.  And  he  further  said 
that  the  portion  of  the  parish  of  Clewer  so  added 
to  the  said  municipal  borough  as  aforesaid  is 
■Dsossed  to  all  the  borough  and  general  district 
rates  levied  and  raised  in  tne  said  oorough.    The 


payments  by  the  treasurer  of  the  borough  to  the 
treasurer  oi  the  county  on  the  other  purposes 
account  were  always  made  under  a  misapprehen- 
sion of  the  borough's  liability,  and  without  any 
order  of  the  council. 

H.  Matthews,  Q.C.,  showed  cause  ag&inst  the 
rule. — The  proceedings  before  the  justices  against 
the  treasurer  of  the  borough  of  Windsor  were  in- 
stituted under  sect.  38  of  15  &  16  Vict.  c.  81,  which 
begins  by  reciting  part  of  the  Municipal  Corpora- 
tions Act  1835  (5  A  6  Will.  4,  c.  76).  It  is  enacted 
by  the  117th  section  of  that  Act  of  1835,  "  That 
the  treasurer  of  every  county  in  England  and  Wales 
shall  keep  an  account  of  aU  sums  of  money 
received  in  aid  or  on  account  of  the  county  rate, 
and  of  the  sum  of  money  expended  out  of  the 
county  rate  for  other  purposes  than  the  costs 
arising  out  of  the  prosecution,  maintenance  and 
punishment,  conveyance  and  transport  of  ofienders 
committed  for  trial  in  such  county,  and  in  the  case 
of  boroughs  having  a  separate  court  of  quarter 
sessions  of  the  peace  other  than  out  of  coroners' 
inquests,  and  shall,  not  more  than  twice  in  every 
year,  send  a  copy  of  the  said  account  to  the  council 
of  every  borough  situate  within  such  county  in 
which  a  separate  court  of  quarter  sessions  of  the 
peace  shall  be  holden,  and  which,  before  the 
passing  of  the  said  Act  (the  Boundary  Act  1832) 
was  chargeable  with,  or  liable  to  contribute  in 
whole  or  in  part  to  the  county  rate  of  such  county, 
and  shall  make  an  order  on  the  council  of  every 
such  borough  for  the  payment  of  such  proportion 
of  such  sum  as  would  have  been  chargeable,  after 
deducting  all  sums  of  money  received  in  aid  of 
the  county  rate  as  aforesaid,  if  this  Act  had  not 

Cassed,  upon  such  borough  as  the  same  »hall  be 
ounded,  according  to  the  provisions  of  this  Act, 
and  the  council  of  such  borough  shall  forthwith 
order  the  same,  with  all  reasonable  charges  of 
making  and  sending  the  said  account  to  be  paid 
to  the  treasurer  of  such  count v  out  of  the  borough 
fund."  There  is  no  dispute  about  a  separate  court 
of  quarter  sessions  being  held  in  this  borough, 
but  the  qucbtion  is  whether  before  the  Boundary 
Act  183z,  the  borough  was  chargeable  with  or 
liable  to  contribute  in  whole  or  in  part  to  the 
county  rate.  It  is  admitted  that  the  borough,  as 
it  was  constituted  before  that  Act,  was  not  charge- 
able at  all  with  the  county  rate,  and  it  is  admitted 
that  the  portion  of  the  county  added  to  the 
borough  by  that  Act  was  before  that  chargeable 
with  the  county  rate.  These  are  exactly  the  cir- 
cumstances as  stated  in  the  note  to  Chitt>*K 
Statutes,  p.  1016,  of  the  case  Bea.  v.  Inhabitants 
of  New  Sarum  (7  Q.  B.  941).  It  there  appears  that 
such  a  borough  cannot  be  called  upon  for  contri- 
bution to  the  county  rate.  [Blackbubn,  J. — But 
that  note  is  not  borne  out  by  the  case  itself,  which 
merely  decides  that  the  borough  was  not  liable 
under  the  circumstances  to  repair  a  county  bridge, 
which  had  been  udded  to  the  borough.]  There  is, 
however,  this  note  to  the  argument  at  p.  948 — 
**  Patteson,  J.  here  referred  to  Bawlinson's  edition 
of  the  Municipal  Corporations  Act,  p.  207,  note  (1) 
to  sect.  117,  where  it  is  said : — A  question  has 
been  raised  under  these  words,  whether  a  borough 
(in  the  first  section  of  schedule  A  to  this  Act), 
which  has  a  separate  court  of  quarter  sessions, 
and  which  was  not,  before  the  passing  of  the 
Boundary  Act,  liable  to  the  county  rate,  can  be 
called  upon  for  any  contribution  to  the  county 
rate,  in  consequence  of  a  portion  of  the  adjoining; 
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ooQDty  being  added  to  the  borongh  by  the 
Boandary  Act,  and  by  sect.  7  (^up.),  it  seems  clear 
that  it  cannot,  upon  the  express  words  of  the  above 
section.  For  though  the  part  added  may  have 
previously  contributed  to  the  county  rate,  the 
question  is  whether  the  borough,  previously  to  the 
Boundary  Act,  did.  There  is  no  provision  in  this 
section  for  a  separate  rate  being  made  on  the  part 
added  only,  and  no  new  burden  can  be  thrown  on 
the  inhabitants  living  within  the  old  limits."  Sect. 
7  of  the  Municipal  Corporations  Act  1835,  pro- 
vides that  the  boundaries  of  certain  parliamentary 
boroughs  as  described  in  the  Bounaary  Act  1832 
(2  &  3  Will.  4,  c.  64),  shall  be  the  boundaries  of  cer- 
tain municipal  boroughs  mentioned  in  the  Schedule, 
amongst  which  appears  this  borough  of  New 
Windsor.  The  county  rates  were  assessed  under 
12  Geo.  2,  c.  29,  until  the  passing  of  15  A 16  Vict. 
C.81. 

Dowdeswell,  Q.C.  (with  him  Oreene),  for  the 
treasurer  of  the  county  of  Berks,  supported  the 
rule. — The  boroughs  referred  to  in  the  117ih 
section  of  the  Act  of  1835  are  those  of  which  the 
area  or  site  was  chargeable  before  1832,  in  whole 
or  in  part,  to  the  county  rate.  With  this  interpre- 
tation the  section  would  include  the  borough  of 
New  Windsor.  That  there  have  been  places  liable 
to  be  rated  both  for  a  borough  and  the  county  in 
which  it  lies  at  the  same  time,  appears  from  Bates 
V.  Winstanley  (4  M.  &  S.  429),  where  it  was  held 
that  a  charter  granting  jurisdiction  to  borough 
justices  over  a  district  not  within  the  borough, 
without  words  of  exclusive  jurisdiction,  does  not 
exclude  the  county  justices  from  rating  the  dis- 
trict to  a  county  rate.  [Field,  J. — Beg.  v.  Mayor, 
Sfc,  of  Birmingham  (7  Q.  B.  116),  is  an  authority 
more  nearly  in  point.  It  appears  from  Reg,  v. 
Boucher  (3  Q.  B.  641),  that  the  borouch  of  Bir- 
mingham was  incorporated  by  Boyal  Charter  in 
1838,  but  it  was  held  in  the  other  case  that  the 
borough,  though  it  had  a  grant  of  a  separate  court 
of  quarter  sessions,  was  liable  as  part  of  the 
'^ounty  of  Warwick  for  its  proportion  of  the  pur- 
chase money  of  a  county  gaol  under  the  117th 
section]. 

CocKBURN,  C.J. — I  think  the  rule  must  be  made 
absolute.  It  is  difficult  to  suppose  that  the  Legis- 
lature should  have  intended  to  exempt  from 
contribution  to  these  other  purposes  the  places 
which  were  added  to  boroughs  for  the  purposes 
onlv  of  quarter  sessions  and  municipal  privileges, 
ana  it  does  not  seem  to  have  been  desirable  to 
deprive  the  counties  of  these  contributions; 
expediency,  therefore,  and  principle  both  point  in 
the  same  direction,  and  although  there  may  be 
some  doubt  whether  the  language  of  the  117th 
section  is  sufficient  of  itself  to  embrace  a  borough 
which  never  as  a  borough  was  liable  in  whole  or  in 

Cto  the  county  rate  of  its  county,  yet  the 
ningham  cases  referred  to  by  my  brother 
Field  seem  to  be  a  sufficient  authority  to  overcome 
all  such  doubts,  and  our  judgment  must,  there- 
fore, be  in  favour  of  the  claim  by  the  county  for  a 
contribution  by  the  borough.  The  rule  will  be 
absolute. 

Blackbuan,  J. — I  also  think  the  rule  must  be 
absolute.  It  turns  on  the  117th  section  of  the 
Municipal  Act  of  1835,  which  depends  upon  the 
previous  law  concerning  county  rates.  At  that 
time  they  were  subject  to  the  provisions  of 
12  Geo.  2,  0.  29,  which  consolidated  earlier  Acts, 
and  in  the  same  way  as  before  made  the  ooonty 


rates  payable  by  every  town,  parish,    or^  place 
within  the  respective  limits  of  the  oommiBsioiis 
of  the  justices  at   general  or  quarter    seuioiiB. 
The  boroughs    m    each    county    which    enjoyed 
charters  with  non-intromittant  clauses  were  not 
subject  to  these  county  rates,  but  the  exemption 
does  not  seem  to  have  been  due  to  any  want  of 
consideration  in  the  way  of  benefit  from  the  rales, 
but  only  from  the  fact  that  the  justices  of  each 
county  at  quarter  sessions  had  no  oommissiona 
giving  them  jurisdiction  to  assess  or  levy  rates  in 
such  borouffhs.    We  may  take  it  therefore  that  at 
the  time  ol  the  passing  of   the  municipal  Act, 
every  place  in  each  county  was  liable  to  coim|ty 
rates,  unless  the  county  justices  had  no  jurisdic- 
tion over  it.    Then  by  that  Act  provision  is  made 
concerning  the  payment  of  county  rates  by  the 
three  kinds  of  boroughs.    The  first  kind,  the  old 
boroughs   with    quarter  sessions  and  non-intro- 
mittaot  clauses,  are  to  pay  all  their  own  rates,  by 
sect.  92,  and  as  before  to  be  exempt  fW>m  ooonty 
rates;  by  sects.  Ill  and  112,  no  borough  justices 
being  at  liberty  by  sect.  101,  to  act  with  respect 
to  any  rate  in  the  nature  of  a  county  rate.     Sect 
113  exempts  assize  expenses  from  this  exemption, 
but  the  counties  have  no  other  claim  npon  the 
ancient  boroughs  of  this  kind.     The  other  two 
kinds  of  boroughs  are  dealt  with  in  a  few  words 
by  sect.  117,  which  directs  the  treasurer  of  each 
county  to  keep  an  account  of  moneys  received 
and  expended  for  other  purx)oses  than  the  costs  of 
offenders  committed  for  trial  in  such  connty,  and 
to  send  a  copy  of  the  said  account  to  the  ooondl 
of  every  borough  situate  within  silch  connl^,  in 
which  a  separate  court  of  quarter  sessions  ot  the 
peace  shall  be  holden,  and  which,  before  1892,  was 
chargeable  with  or  liable  to  contribute  in  whole  or 
in  part  to  the  county  rate  of  such  county,  and  snoh 
borough  is  to  pay  its  contribution,    ifo  borongh 
is  to  bs  exempt  under  this  section  unless  it  has  a 
separate  court  of  quarter  sessions,  and  also  nnless 
no  part  of  it  was  liable  to  county  rates  before  1832. 
The  expression   "  in  whole  or  in  part "  cannot 
refer  to  the  county  rates,  for  it  does  not  appear 
from  any  of  the  statutes,  nor  as  a  matter  of  tac^ 
that  any  boroufl:h  was  liable  to  part  of  a  rate ;  it 
can  only  refer  to  the  area  of  the  borough,  so  that 
all  boroughs  with  courts  of  quarter  sessions,  to 
which  some  part  was  added  from  the  counties  in 
which  they  were  situated  by  the  Boundary  Acti 
are  still  liable  to  contribute  to  the  county  rates  for 
other  purposes  in  respect  of  the  additions  made 
to  them  at  that  time.    This  is  a  provision  of  per- 
fect justice  and  fairness,  for  it  could  not  have  been 
intended  to  deprive  the  counties  without  oompen- 
satiou  of  contribution  which  they  had  enjqred 
before  the  Municipal  Act  was  passed.     It  is  dear 
to  my  mind  that  tne  intention  of  the  Lei^islatnre^ 
as  evinced  by  the  words  of  the  statute,  was  to 
make  such  boroughs  as  this  contribute  to   the 
county  rates,  and  I  am  confirmed  in  that  opinion 
by  the  case  of  Beg,  y.  Birmingham,  which  seraos 
to  be  exactly  in  point.    The  rule,  therefore,  will 
be  made  absolute. 

Field,  J. — I  am  of  the  same  opinion,  and  I  hare 
nothing  to  add.  Rulo  obfolnlflL 

Solicitors  for  the  prosecutor,  the  Treasurer  of 
Berks,  Newman,  Stretton,  and  HiUiard  for  Moriamd 
and  Son,  Abingdon. 

Solicitor  for  the  defendants,  the  bonmgh  of 
New  Windsor,  /.  LoU  for  DarviU,  Darviui  and 
Last,  Windsor. 
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Saiwrday,  Jan.  22, 1876. 

BULKBVHXAD  IkPBOYEMBNT  GoMMISBIONXBS  V. 

Sansoh. 

Public  htghtoay—Uied  by  pubUe—l  Viet.  e.  83,  s.  18. 

By  a  Birkenhead  Local  Act  of  1838,  commissioners 

are  refuired  to  cause  aU  such  parts  of  the  streets, 

wa^Sf  or  places,  within  the  said  tovmship,  not 

bemg  pubUo  or  common  highways  which  are  now 

in  the  estimation  of  the  cMnmissioners  fuUy  built 

upon,  but  not  suMeiently  paved  or  put  in  good 

condition,  and  cM  such  streets,  woa/s,  or  places  as 

a/re  now  makmg  or  may  hereafter  be  maae  within 

ike  mxid  township,  cUthouah  notfMy  buiU  upon, 

to  be^  made,  paved,  and  deansea,  as  to  the  com- 

mieeioners  shall  seem  necessary ;  the  expenses  to 

be  paid  by  the  frontagers. 

Drfendant  occupied  a  house  in  a  street  formed  about 

sevenleen  years  ago,  and  ever  since  used  by  the 

pubUc 

MM,  that  defendant  was  liable  to  contribute  to  the 

making  and  sewering  of  this  street  lately  resolved 

upon  by  the  commissioners. 

Appsal  from  the  Goanty  Gonrt  of  Gheshire,  holdeo 

At    Birkenhead,  by    W.  Wynne  Ffoolkes,  Esq., 

jnc^  thereof. 

The  following  is  a  copy  of  the  plaint  and  parti- 
culars of  demand : 

Town  of  BirkenhMMl  Looal  Improyement  Acts. 
Town  Bforejca^s  Office,  35»  Hwaailton-sqnare, 

17th  July  1874. 
To  Mr.  Jno.  SAiiaom, 
85,  Milton-road,  Tranmere. 
To  the  commiMioners  aoting  in  ezeontion  of  the  seyeral 
Aets  of  Parliament,  made  and  passed  for  improYin^  the 
"         Mp  of  Birkenhead  and  OlMffhton-oam-Qran^,  Dr. 


(Please  require  a  printed  cheque  receipt  oounterBigned 
bj  the  treasurer.) 

For  your  proportion  of  the  expenses  of  making  and 
oompletSiw  the  surface  of  that  nart  of  Eing.street  which 
lieo  immediatsly  opposite  to  ana  adjoining  your  property 
in  the  said  street,  being  a  frontage  of  191ft.,  Nos.  24, 26, 
28,  and  80,  on  the  north  side  of  steeet. 

Psrtioulars. 

Jt  s,  d. 

General  works 47  2  0 

Proportion  of  sett  crossing 3  3  6 

50    5    6 

I  heveby  certify  the  abore  apportionment  to  be  correct. 

Thob.  C.  Thobbubm, 

Town  Surreyor. 

Abore,  I  beg  to  hand  you  the  amount  due  from  you  to 
the  Birkenhead  Improyement  Commissioners  for  work 
done  ae  aboye,  as  ascertained  and  settled  by  the  suryej  or 
to  the  said  commissioners ;  which  sum  I  do  hereby  demand 
and  require  you  to  pay  to  me  at  the  treasurer's  office, 
Birkenhead,  within  fourteen  days  from  this  data 

Notioe.  If  not  paid  within  fourteen  days  from  the 
aboye  dale,  interest  at  the  rate  of  51.  per  cent,  per 
annum  will  be  charged  from  the  date  of  the  deliyery  of 
thebilL 

17th  July  1874 

The  plaintiffs  are  constituted  commissioners  for 
the  improvement  of  the  township  of  Birkenhead 
under  and  by  virtue  of  several  Acts  of  Parliament, 
of  wbidi  the  several  sections  relied  on  by  the 
plaintiffs  are  hereinafter  set  out. 

By  sect.  18  of  1  Yict.  c.  xzxiii.,  it  is  enacted  that 
it  aball  be  lawful  for  the  said  commissioners,  and 
ihej  are  hereby  required  to  cause  all  such  parts 
of  the  streets,  ways,  roads,  and  passages  or  places 
within  the  said  tOfwnship,  not  being  public  or 
common  highways,  which  are  now  in  the  estima- 
tion of  the  said  commissioners  fully  built  upon, 
bat  not  loffioiently  soaghed,  cleansed,  paved,  or 


otherwise  put  in  good  order  and  condition,  and  all 
such  streets,  ways,  roads,  passages,  or  places,  as 
are  now  making,  or  may  hereafter  be  made  within 
the  said  township,  or  any  part  or  parts  thereof, 
although  not  fully  built  upon,  t9  be  made,  soughed, 
paved,  flagged,  repaired,  and  cleansed  with  such 
soughs,  gutters,  sinks,  common  or  main  sewers, 
drains  or  water-courses,  and  with  such  materials 
and  in  such  manner  as  to  the  said  commissioners 
shall  seem  meet  and  necessary,  and  the  charges 
and  expenses  attending  the  same  shall  be  reim- 
bursed to  the  said  commiEsioners  by  the  occupiers 
or  persons   in  the  actual  possession,  or  by  the 
immediate  owners  of  the  houses,  building  ground, 
or  land  within  or  on  the  respective  sides  of  the 
said  streets,  ways,  roads,  passages,  or  places,  so  to 
be  soughed,  paved,  flagged,  repaired,  and  cleansed 
as  aforesaid,  or  wherein  such  soaghs,  gutters,  sinks, 
or  common  or  main  sewers, drains,  or  watercourses, 
shall  be  made,  repaired  and  amended,  scoured  and 
cleansed    as    aforesaid,    each    such    occupier    or 
person    in  possession  or   owner    paying  a  pro- 
portionable   share    thereof,    sach    share    to    be 
ascertained  bv   the  said  commissioners  or  their 
surveyor ;  and  if  any  such  occupier  or  person  in 
possession  or  owner  shall  at   any  time  refuse  or 
neglect  to  pay  such  proportion  of  the  said  charges 
and  expenses  so  to  be  ascertained  as  aforesaid,  the 
same  shall  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  such  occupier  or  persons  in 
possession  or  owner,  in  like  manner  as  the  rates 
nereinafter  directed  and  required  to  be  raised  and 
levied  are  authorised  to  be  recovered,  or  shall  and 
may  he  sued  for  and  recovered,  together  with  full 
costs  of  suit  in  any  of  Her  Majesty's  Courts  of 
Becord  at  Westminster. 

By  sect.  17  of  the  last  mentioned  Act  it  is  enacted, 
"And  be  it  further  enacted,  that  where  any 
streets,  ways,  roads,  passages,  or  places  already 
laid  out  or  hereafter  to  be  laid  out  within  the  said 
township,  not  being  public  or  common  highways, 
shall  be  weJi  and  sufficiently  made,  soughed,  paved, 
flagged,  or  otherwise  constructed,  repairea,  and 
put  into  good  order,  repair,  and  condition,  in  such 
manner  and  with  such  public  drains  therein  as  shall 
be  satisfactory  to  the  said  commissioners,  then  and 
in  such  case,  but  not  before,  it  shall  be  lawful  for 
the  said  commissioners,  upon  the  application  of 
the  owner  or  owners  of  the  soil  of  such  streets, 
ways,  roads,  passages,  or  places,  or  of  the  greater 
part  in  value  of  such  owners,  or  of  the  person  or 
persons  liable  to  repair  the  same,  or  of  the  greater 
part  in  value  of  such  persons,  to  declare  such 
streets,  ways,  roads,  passages,  or  places,  to  be  pub- 
lic or  commoii  highways ;  and  from  and  after  . 
such  declaration  made,  the  same  and  every  of 
them  shall  be  deemed  and  taken  to  be  public  and 
common  highways  to  all  intents  and  purposes,  and 
thenceforth  repaired  and  kept  in  repair  by  the 
said  commissioners." 

The  defendant  is  the  owner  of  some  house  pro- 
perty on  one  side  of  King-street  aforesaid,  which 
street  is  within  the  township  of  Birkenhead,  and 
within  the  jurisdiction  of  the  commissioners. 

About  seventeen  years  ago  a  Mr.  Ball  formed 
and  constructed  the  said  street,  and  at  that  time 
threw  it  open  to  the  use  of  the  public,  and  it  has 
ever  since  been  open  to  and  without  interruption 
used  by  the  public. 

In  1873  the  commissioners  resolved  to  make 
and  sewer  King-street  in  a  proper  and  sufficient 
manner,  and  to  apportion  the  cost  thereof  upon 
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the  several  ownerB  of  the  houses,  buildings,  and 
lands  fronting  to  or  on  the  sides  of  the  said  street. 
Notice  of  the  intention  of  the  commissioners  to 
do  the  work  was  given  to  the  defendant. 

A  contract  was  entered  into  for  doing  the  work, 
and  the  works  having  been  completed  in  due 
course,  the  cost  was  apportioned  by  the  surveyor 
to  the  commissioners  in  the  various  frontages,  the 
defendant  being  one  of  them. 

On  a  demand  made  for  payment  the  defendant 
refused  to  pay,  and  this  action  was  brought  for 
50^.,  the  plaintiff  having  abandoned  the  excess  of 
5«.  6d. 

There  was  no  proof  that  any  application  under 
the  Ist  Vict.  c.  33,  s.  17,  had  ever  been  made  to 
the  commissioners  to  declare,  or  that  the  com- 
missioners had  ever  declared  the  street  to  be  a 
public  or  common  highway,  and  it  was  thereupon 
contended  by  the  attorney  for  the  plaintiffs  that 
it  was  a  street  for  the  soughing,  paving,  flagging, 
and  repairing  of  which  the  owners  were  personally 
liable  under  the  18th  sect,  of  1  Vict.  c.  33. 

The  attorney  for  the  defendant  contended  that 
the  street,  havinsr  been  dedicated  to  the  use  of  the 
public  by  Ball  seventeen  years  ago,  it  became  a 
common  or  public  highway  and  therefore  the 
plaintiffs  had  no  power  under  sect.  18  of  1  Vict, 
o.  33,  to  do  the  work  which  they  had  done  upon  it, 
and  to  charge  any  portion  of  the  expenses  attend- 
ing the  same  upon  the  defendant. 

The  County  Court  judge  told  the  jury,  and  it 
was  admitted  by  the  defendant,  that  King-street 
had  not  been  adopted  as  a  public  highway  in  the 
manner  prescribed  by  5  &  6  Will.  4,  c.  50,  s.  23 
(The  Highway  Act),  nor  had  an  application  been 
made  to  the  Birkenhead  commissioners  by  the 
owners  to  declare,  nor  had  the  commissioners 
declared  such  street  to  be  a  public  highway  in 
accordance  with  1  Vict.,  o.  33,  s.  17. 

The  said  County  Court  judge  left  it  to  the  jury 
to  say  whether  when  King-street  was  laid  out  Mr. 
Ball  intended  to  dedicate  it,  though  even  for  a 
ningle  day,  to  the  use  of  the  public,  and  whether 
it  had  been  used  by  the  public  ever  since. 

The  jury  answered  the  question  in  the  affirma- 
tive, and  the  said  County  Court  judge  directed  a 
verdict  to  be  entered  for  the  defendant. 

The  question  for  the  opinion  of  the  court  of 
Queen's  Bench  is  whether  the  said  County  Court 
judge  was  right  in  so  directing  the  jury. 

If  he  was  right  the  verdict  for  the  defendant  is 
to  stand. 

If  he  was  wrong  the  verdict  is  to  be  set  aside 
and  entered  for  the  plaintiffs. 

Gully,  for  appellants,  the  plaintiffs. — The  ques- 
tion is  whether  the  defendant,  as  a  frontager,  is 
liable  for  the  pavement  of  King-street.  There  has 
been  seventeen  years  user  of  the  street  by  the 
public,  but  it  was  never  declared  a  public  or 
common  highway  by  the  commissioners  under 
sect.  17  of  the  Act  of  1838,  nor  is  it  a  highway 
repaired  by  the  inhabitants  under  sect.  23  of  the 
Highway  Act.  It  must,  therefore,  come  within  the 
description  in  sect.  18  of  such  streets  or  places 
"  as  are  now  making,  or  may  hereafter  be  made 
within  the  said  township."  [He  was  stopped  by 
the  court]. 

Leo/ric  Temple,  Q.  C,  contra. — ^The  words  "  not 
being  public  or  common  highways  **  which  appear 
in  the  first  clause  of  the  18th  section  apply  to  the 
subsequent  parts  of  it,  and  must  be  read  as 
describing  such  streets  or  places  as  may  hereafter 


be  made.  In  that  case  Kin^-street  olearlj  would 
not  come  within  the  provision  of  the  loth  sec- 
tion. 

Blackbubn,  J. — I  think  the  County  Court  judge 
was  right  in  everything  except  his  oonstrucfcion 
of  this  18th  section.  I  think  the  words  point 
clearly  enough  ;  first,  to  completely  built  streets* 
not  then  public  or  common  highways;  and 
secondly,  to  all  such  streets  as  were  then  making, 
or  might  thereafter  be  made,  whether  public  or 
common  highways,  or  not.  This  street  has  been 
made  since  the  Act  was  passed,  and  therefore  the 
paving  is  to  be  done  by  tne  frontagers.  It  is  hard, 
no  doubt,  after  the  street  has  been  made  seventeen 
years,  but  there  can  be  no  doubt  as  to  the  mean- 
ing of  the  section. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  appellants,  the  plainiift. 

Solicitors  for  plaintiffs:  0'regoi'y,Bowcliff6§,Bnd 
Go.,  for  T.  M.  Downham,  Birkenh^kd. 


Tuesday,  Feb.  8, 1876. 

Mile  End  Old  Town  Vestry  v.   Whitechapil 

Guardians. 

Apportionment    of  paving    expenses — One  side  of 
street— IS  ^  19  Vict.  c.  120,  s.  105—25  ^26  Vid. 
c.  102,  s.  11. 
The  plaintiffs,  a>cting  under  the  Metropolis  Manage' 
ment  Acts,  resolved  that  a  portion  {to  wit),  <Ae 
eastern  side  of  a  certain  new  street  should  he 
paved  throughout  the  whole  length  for  a  untform 
breadth    of  12ft.,    measured  from    the   etulem 
boundary;   and  that  the  otvners  of   the  houssi 
forming  the  eastern  side  should  pay  the  estimated 
expenses.    In  am.  action  against  the  defendants 
for  contribution  to  these  expenses,  their  workhouse 
being  part  of  the  eastern  side  of  the  street^  it  was 
stated  in  defence  that  there  were  houses  and  land 
on  the  western  side ;  and  it  wa^s  replied  thtU  those 
houses  and  land  did  not  bou/nd  or  abut  on  amy 
part  of  the  street  to  be  paved. 
Held,  upon  demurrer  to  the  reply,  that  the  plaintiffs 
had  no  power  to  charge  only  the  owners  of  oiw 
side  of  the  street;  and  that  the  action  could  not 
be  maintained. 
This  was  a  demurrer  to  the  plaintiff's  reply. 
The  statement  of  claim  allefl:ed  that : 
1.  The  plaintiffs  under  and  by  virtue  of  the 
statutes  in  that  behalf  made,  on  or  about  the  9th 
Dec.  1874,  deemed  it  necessary  and  expedient  that 
a  portion  (to  wit)  the  eastern  side  of  a  certain 
new  street  within  the  said  hamlet,  and  which  was 
not  paved  to  the  satisfaction   of  the  plaintiffs, 
should  be  so  paved ;  and  thereupon  duly  and  ac- 
cording to  the  said  statutes,  resolved  that  the 
same  be  paved  by  them,  the  plaintiffs,  throughout 
the  whole  length  thereof  for  a  uniform  breaoth  of 
12fb.,  measured  from  the  eastern  boundary  thereof; 
and  that  the  owners  of  the  houses  forming  the 
eastern  side  of  snch  street  should  be  required  to 
pay  to  the  plaintiffs  the  estimated  amount  of  the 
expenses  of  the  said  works,  such  amount  to  be 
determined  by  the  surveyor  of  the  plaintiffs,  and 
when   so   determined  to  be  apportiooed  amoiig 
such  owners;  and  the  owners  of  the  houiies  ana 
the  owners  of  the  land  to  contribute  to  such  esti- 
mated expenses  in  the  same  proportion,  and  the 
payment  of   such    estimated   expenses  by  siM^ 
owners  to  be  required,  and,  if  neoessary,  enfbroed 
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before  the  commenoement,  daring  the  progress, 
or  on  the  completion  of  the  said  works. 

2.  On  or  about  22nd  Dec.  1874,  the  surveyor  of 
the  plaintiffs  estimated  the  expenses  of  the  said 
works  at  2431. 17«.  9d. 

3.  On  or  abont  23rd  Dec.  1874,  the  plaintiffs 
apportioned  the  said  estimated  expenses  amongst 
the  owners  of  the  houses  and  land  bounding  or 
abutting  on  the  eastern  side  of  the  said  street,  as 
follows : — 

**  On  the  premises  known  as  the  warehouse  be- 
longing to  the  defendants  (including  the  frontage  of 
the  private  road  belon^ng  to  them),  2092.  7«.  7d, 
On  the  house  626,  Mile  End-road,  and  the  yard 
adjoining  thereto,  34L  lOs.  2d** 

4  The  plaintiffs  afterwards  caused  the  said  work 
to  be  done,  and  the  actual  expenses  thereof 
amounted  to  210Z.  Us.  42. 

5.  The  defendants  at  the  times  aforesaid  were, 
and  still  are,  the  owners  of  the  said  workhouse 
and  premises,  being  buildings  and  land  abutting 
upon  and  boimding  the  eastern  side  of  the  said 
new  street,  and  benefited  by  the  said  works,  and 
the  amount  to  be  contributed  by  them  towards  the 
said  expenses  in  respect  thereof,  was  and  is 
1811.  0«.  Sd. 

6.  The  plaintiffs  on  or  about  the  8th  June  1875, 
demanded  of  defendants  payment  of  the  said 
1811.  Os.  Sd, 

7.  All  conditions  have  been  fulfilled,  and  all 
times  have  elapsed  necessary  to  entitle  the  plain- 
tiffs to  have  the  defendants  pay  the  said  1812.  Sd. 

8.  The  defendants  have  not  paid  it. 
The  statement  of  defence  alleged  that : 

1.  At  the  time  of  the  resolutions  in  the  state- 
ment of  claim  mentioned  and  of  the  doing  of  the 
said  work,  there  were  and  still  are,  on  the  western 
side  of  the  said  street,  houses  and  land  bounding 
and  abutting  thereon,  the  owners  of  which  were 
and  are  by  law  liable  to  contribute  to  the  expenses 
of  the  said  work. 

2  The  plaintiffs  have  not  apportioned  the  ex- 
penses of  the  said  work,  among  the  owners  of  the 
houses  and  land  bounding  and  abutting  on  the 
said  street,  paved  by  the  plaintiffs,  as  in  the  state- 
ment of  claim  mentionea,  but  have  by  the  said 
resolutions,  attempted  illegally  to  throw  upon  the 
owners  of  houses  and  land  bounding  and  abutting 
on  the  eastern  side  of  the  said  street,  the  whole  of 
the  expenses  of  the  said  work. 

The  reply  alleged  that : 

1.  The  plaintiffs  deemed  it  necessary  and  ex- 
pedient that  part  only  of  the  said  street  should  be 
paved,  viz.,  the  eastern  side  thereof,  and  did  not 
deem  it  necessary  or  expedient  that  the  western 
side  of  the  said  street  should  be  paved,  and  did 
not  deem  it  necessary  or  expedient  to  pave,  and 
did  not  pave  any  part  of  the  western  side  of  the 
said  street. 

2.  The  houses  and  land  bounding  and  abutting 
on  the  western  side  of  ihe  said  street,  and  men- 
tioned in  the  statement  of  the  defence,  did  not  nor 
did  any  or  either  of  them  or  any  part  thereof 
bound  or  abut  on  any  part  of  the  said  street  which 
the  phiintiffs  deemed  it  necessary  and  expedient  to 
pftve,  and  which  they  paved  as  mentioned  in  the 
said  statement  of  claim. 

This  Teplj  was  demnrred  to  on  the  ground  that 
tlia  plaintiffB  had  no  power  by  law  to  charge  the 
ownen  with  the  ezpensee  of  paving  one  side  of  a 
sldufii  onljr. 

FMoff  (with  bhn  Day,  Q.  G.)  argned  for  the 


defendant. — The  Metropolis  Management  Acts  do 
not    authorise  this  claim  for  contribution.      By 
sect.   105  of  18  A  19  Vict.  c.  120,  "  in  case  the 
owners  of  the  houses  forming  the  greater  part  of 
any  new  street  laid  out  or  made,  or  hereafter  to 
be  laid  out  or  made,  which  is  not  paved  to  the 
satisfaction    of   the  vestry  or  district  board    of 
the    parish    or  district  in  which   such   street  is 
situate,  be  desirous  of  having  the  same  paved,  as 
hereinafter  mentioned,  or  if  such  vestrv  or  board 
deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved,  then  and  in  either  of  such 
cases  such  vestry  or  board  shall  well  and  suf- 
ficiently pave  the    same,  either  throughout  the 
whole  breadth  of  the  carriage  way  and  footpaths 
thereof,  or  any  part  of  such  breadth,  and  from 
time  to  time  keep  such  pavement  in  good  and 
sufficient  repair;  and  the  owners  of  the  houses 
forming  such  street  shall  on  demand  pay  to  such 
vestry  or  board  the   amount    of  the  estimated 
expenses  of  providing  and  lapng  such  pavement 
(such  amount  to  be  determined  by  the  surveyor 
for  Jbhe  time  being   of    the    vestry  or    boarcl." 
This  section  was  amended  by  sect.  77  of  25  &  26 
Vict.  c.  102,  "  Where  any  vestry  or  district  board 
shall  under  the  powers  given  by  the  105th  section 
of  the  firstly  recited  Act "  (just  referred  to)  "  have 
paved  or  be  about  to  pave  any  new  street,  the  owners 
of  the  land  bounding  or  abutting  on  such  street  shall 
be  liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same  as  well  as  the  owners 
of  houses  therein,  provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the 
owners  of   land  in   a  less   proportion   than  the 
owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do ;  and  any  such  costs 
or  expenses,  including  the  cost  of  paving  at  the 
points  of  intersection  of  streets,  and  all  other  inci- 
dental costs  and  charges,  shall  be  apportioned  by 
the  vestry  or  board,  and   shall    be    recoverable 
either    before    the    work    shall    be    commenced, 
or  during  its  progress,  or  after  its  completion; 
and  it  shall  be  lawful  for  the  vestry  or  district 
board  at  their  discretion  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect  of  each 
house  or  premises  by  instalments  spread  over  a 
period  not  exceeding  twenty  years,  and  any  such 
amount  shall  be  recoverable  from  the  present  or 
any  future  owner  of  the  premises,  either  by  action 
at  law  or  in  a  summary  manner  before  a  justice 
of  the  peace,  at  the  option  of  the  vestry  or  board." 
Sect.  112  adopts  ana  extends  the  interpretation 
to  the  word  "  street,'*  contained  in  sect.  250  of  the 
Act  of  1855,  and  enacts  that  "  the  expression  *  new 
street  *  shall  apply  to  and  include  all  streets  here- 
after to  be  formed  or  laid  out,  and  a  part  of  any  such 
street,  and  also  all  streets,  the  maintenance  of  the 
paving  and  roadway  whereof  had  not,  previously 
to  the  passing  of  this  Act,  been  taken  into  charge 
and  assumed  by  the  commissioners,  trustees,  sur- 
veyors, or    other  authorities    having    control    of 
the  pavements  or  highways  in  the  parish  or  place 
in  which  such  streets  are  situate,  and  a  part  of 
any  such  street,  and  also  all  streets  partly  formed 
or  laid  out."    There  is  no  power  in  either  of  these 
statutes  to  charge  the  owners  of  one  side  of  a 
street  only :  here  there  are  houses  on  both  sides. 
[Blackburn,  J. — If  there  were  no  houses  there 
would  be  owners  of  land  who  might  be  charged.] 
Certainly.    The  apportionment  can  only  be  made 
in  pursuance  of   the  statutes    on  the  owners  of 
houses  and  land  forming  such  street. 
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Monday,  J<m.  17, 1876. 
Beo.  v.  Baffles. 

Lice^ised  premises — Addition  to  house^Question  of 

fact, 

A  licensed  person  added  to  his  premises  a  sixth  of 
his  frontage  and  a  new  entrance.  He  was  then 
summoned  for  selling  intosncaiing  liquors  on 
unlicensed  premises.  A  magistrate  dismissed  the 
summons  and  refused  to  state  a  case. 

Held,  upon  a  rule  for  a  mandamus  directing  a  case 
to  he  stated,  that  under  the  circusfances  the 
magistrate  was  right  and  was  justified  in  his 
refusal. 

This  was    a   mle  nisi  for  a  mandamus  to  the 

stipendiary    magistrate  for  Liverpool,   directing 


Bazalgette  (with  him  PhUhrick,  Q.C.)  for  the 
plaintiffs. — If  a  part  only  of  the  breadth  of  a 
street  be  paved,  which  may  be  clearly  done  by 
vestries  under  these  Acts,  it  is  only  fair  that  those 
owners  should  pay  who  have  the  advantage  of  it. 
The  reply  states  that  the  houses,  the  owners  of 
which  were  not  charged  with  this  expense,  did  not 
bound  or  abut  on  any  paved  part  of  the  street. 
The  only  case  which  can  be  cited  as  an  authority 
airainst  this  exercise  of  the  vestry *s  discretion  in 
apportioning  expenses  of  paving  is  distinguishable 
from  the  present.  That  case  is  Whitchurch  v. 
Fulham  Board  of  Works  (L.  Bep.  1  Q.  B.  233), 
where  the  defendants  passed  the  usual  resolution 
to  repair  a  road,  but  the  surveyor  divided  the 
road  mto  four  sections,  and  apportioned  the  cost 
of  repairing  each  section  amongst  the  owners  of 
property  in  each  oection  respectively.  It  was  held 
that  there  ought  to  have  been  but  one  apportion- 
ment on  all  the  owners  along  the  entire  road ;  and 
that  the  separate  apportionments  were  invalid, 
and  could  not  be  enforced.  This,  however,  was  on 
the  ^ound  that  the  whole  road  was  ordered  to  be 
repaired,  and  the  owners  are  by  statute  equally 
responsible  along  the  whole  piece  to  be  repaired. 
Blackburn,  J.,  said  in  his  judgment,  "  If  they  (the 
District  Board)  had  come  to  the  conclusion  that 
the  first  section  only  of  this  road  should  be  paved 
at  this  time,  thoy  might,  in  all  probability,  have 
made  an  order  to  that  effect.'*  In  that  case  they 
could  not  have  apportioned  the  expenses  upon  the 
whole  length  of  the  road. 

The  de^ndants  were  not  heard  in  reply. 

Blackbubn,  J. — I  agree  with  the  plaintiffs  that 
the  case  referred  to  has  no  bearing  on  the  question 
we  have  to  decide ;  but  it  is  perfectly  clear  to  my 
mind  that,  though  the  vestry  have  power  to  pave 
80  much  of  the  breadth  of  a  street  as  they  may 
think  fit,  yet  they  must  apportion  the  amount  of 
the  estimated  expenses  amongst  the  owners  of  the 
houses  forming  such  street,  and  the  owners  of  the 
land  bounding  and  abutting  on  such  street.  There 
is  no  power  in  either  statute  to  charge  only  the 
houses  and  lands  bounding  the  part  paved ;  and 
if  there  be  hardship  sometimes  in  this  mode  of 
apportionment,  the  hardship  in  any  other  would 
probablv  be  greater.  I  think  the  defendants  have 
established  their  demurrer,  and  the  action  cannot 
be  maintained. 

Lush  and  Field  JJ.  concurred. 

Judgment  for  defendants. 

Solicitor  for  plaintiffs,  Millner  Jutsam. 
Solicitors  for  defendants.  Turner  and  Sons, 


him  to  state  a  case  for  the  opinion  of  the  ooiirt 
under  20  A  21  Vict.  o.  43. 

A  licence  to  sell  intoxicating  liouors  was  held  by 
one  Steadman,  who  resided  at  J^o.  1,  Blanddf* 
street,  and  his  house  had  a  fW>ntage  of  72ft.  in 
that  street.  During  his  licence,  in  consequence 
of  changes  and  local  improvements,  a  vacant 
space  or  strip  of  land  was  left  12ft.  wide  along  the 
side  of  his  house,  which  was  then  a  corner  booae. 
He  purchased  this  piece  of  land,  and  beoan  to 
extend  his  building  so  as  to  include  it,  ana  when 
taken  in  he  thereby  acquired  an  addition  of  12fc 
frontage  in  Blundell-street,  and  also  a  new 
entrance  in  the  cross  street  called  Jamaica-street. 
He  wsks  then  summoned  for  selling  liquors  in  a 
place  which  was  unlicensed,  the  ground  being 
that  he  had  no  ri^ht  to  add  this  new  boilding  to 
his  existing  premises,  and  that  the  licence  did 
not  cover  the  new  part. 

The  magistrate  held  that  thoush  enlarged  it 
was  still  substantially  the  same  house  ai3  dis- 
missed the  summons.  On  being  asked  to  state  a 
case  for  the  opinion  of  the  Court  of  Queen's  Bendi 
he  refused  on  the  ground  that  it  was  a  question  of 
fact  only  which  was  for  him  to  decide.  This  rale 
was  obtained  on  behalf  of  the  person  who  took  oat 
the  summons  in  consequence  of  the  magistrate's 
refusal. 

Poland  and  Bremner  showed  cause  against  the 
rule. — It  was  entirely  a  question  for  the  magis- 
trate. A  licensed  person  is  not  prevented  Arom 
enlarging  his  premises;  the  only  difficulty  that 
could  arise  is  when  his  licence  is  to  be  renewed, 
whether  the  premises  were  substantially  the  same, 
and  that  is  a  question  of  fact.  If  they  wen 
substantially  the  same  he  would  ask  for  a  renewal, 
if  they  were  substantially  different  he  woald  ask 
for  a  new  licence. 

Pope,  Q.C.  and  Little  supported  the  rule. — ^The 
licence  extended  only  to  the  premises  as  they 
existed  when  the  licence  was  granted,  and  the 
licence  was  restricted  to  that  area.  It  is  against 
the  policy  of  the  Act  to  extend  such  a  right. 

CocKBUEN,  C.  J.— I  think  the  rule  ought  to  be 
discharged.  The  question  whether  the  premises 
are  the  same  or  not  is  a  question  of  fact  for  the 
magistrates ;  and  though  I  do  not  mean  to  saj 
that  supposing  the  magistrates  wore  clearly  wrong 
-^as  for  example  where  a  man  had  a  small  hooss 
licenced,  and  he  added  on  the  whole  of  a  stieet, 
and  the  magistrates  said  the  premises  still  remained 
the  same — this  court  would  not  review  that  deci- 
sion. Still,  unless  in  a  case  like  that,  where  the 
magistrates  are  clearly  wrong,  we  should  not  inter- 
fere. But  in  a  case  like  the  present,  I  thiiJc  the 
magistrate  was  right.  The  licensed  premises  here 
were  added  to  in  a  small  proportion,  so  that  it  miia^ 
be  considered  a  mere  accretion.  When  we  look  aft 
the  purpo;!ie  of  the  Legislature  we  see  it  was  to 
secure  premises  of  sufficient  value  as  a  test  of  the 
character  of  the  tenant.  When  a  licence  is  granted 
for  particular  premises,  it  includes  all  that  comes 
fairly  within  the  denomination  of  improvements. 
Here  for  all  practical  purposes  the  premises 
remained  the  same. 

Melix)r,  J. — I  am  of  the  same  opinion.  The 
Act  provides  for  the  means  of  preventing  dranken* 
ness,  and  as  one  of  the  means  it  assumes  that  the 
larger  the  house  the  less  likelihood  of  its  enooorag^ 
ing  drunkenness.  The  question  whether  it  reoiaiiis 
the  same  house  though  additions  have  been  made 
is  for  the  justices  within  reasonable  limils.    If 
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Bis.  v.  ICnai  um  c 


Bs— Bbigdin  (&pp.)  B.  HEiaHBB  (reep.).  [Q-B.  Dit. 


titer  decided  something  outngeotiB  we  laighx 
latw'fete.  Bnt  when  the  alteratione  and  additions 
db  not  daetroj  the  identic  as  in  this  oaae,  I  eee  no 
ground  for  interferenoe.  It  is  a  qaeetion  of  d^ree, 
■ltd  wa  maet  alnde  bj  the  magistrate'e  deciaiou. 

Rbu),  J. — I  am  of  the  larae  opinion. 

itiile  ditekarged  mlh  ooelt. 

Solicitor    for    proBeontor,  J.  A.  Bedhead,    for 
BiAardim,  Jonet,  and  BUlioa,  LiTerpool. 

SoHoitor  for  defendant,  Oregory,  BowcliffM  and 
AmoI*,  tor  Brtmner  Hid  Bon,  Liverpool. 

Friday,  Bee.  17, 1875. 
Itea.v.HTBiB  kxo  OTHua  [JasticeB  of  Edmonton). 
hdtrtaltd  JMtHeet — JnforMf  ia  Utigation  a  tuffittent 

growtd  of  duQuaUfieaUon— 30  &  31  Viet.  e.  115. 

Jwjf  mh*taniitu  inlerat,  wueh  at  being  a  litigant  in 

a  matter  btfort  the  court,  teili  ditqualify  a  jvtliee 

of  the  peace  from  anting,  and  if  a  justice  to  dit- 

qualified  merely  lile  upon  the  benc^  the  order  or 

eonmction  by  hie  fettoie  jtMftM*  wQl  he  ijuaehed, 

aUKov^X  &ie  dU^talif^  jtutiee  may  not   have 

tigneitueh  order  or  eonvietion. 

Legal  proeeedinge  had  be«n  taken  by  one  local  board 

offMntt  another  in  eoneeqtienee  of  the  dieeharge 

of  teviage  into  the  river  Lea  by  S.,  who  had  con- 

fraeted  teith  one  of  the  boards  to  take  the  tevage 

oj  it»  dittrietfor  manuring  Am /arm.     H.  having 

be»n   eununoned    before    juatieet    for    pollution 

of  the  river,  the  proeeedingt   between  the  board* 

iD«r»  tutpended,  by  the  mutual  content  of  their 

chairmen,  wnfil  the  reitdt  of  the  tummimi  againit 

H.  eoidd  be  nm.     H.  viai  ordered  to  pay  a  turn 

of  money  by  a  Bench  upon  which  both  tuch  chair- 

mm  eat: 

H^d,  that  the  order  upon  H.  viat  bad. 

Tbib  waa  b  rale  calling  npon  Mr.  Myers  and  other 

jaaticea  of  the  pesoe  £r  the  borough  of  Edmontoii 

lo  sboir  oaiue   why  a   certain  oider  of   the   aaid 

joatiaM  Bhonld  not  be  brought  np  on  a  cerl'orari 

and  qnaahed,  oa  the  ground  that  the  said  juHtices, 

or  aome  of  them,  were  diaqaalified  from  acting  m 

being  inWreBted  parliea. 

It  appeared  that  a  Mr.  Harrison  oociipied  a 
farm  in  the  pariah  of  Edmonton,  and  that  euoh 
farm  abutted  on  the  river  Lea.  Mr.  Harrison  had 
omlraoted  with  the  BnSeld  Local  Board  to  take 
the  aewBffe  of  Enfield  in  order  to  manure  bia  farm 
(herewitb,  but  not  being  able  to  take  oil  the 
Bewaga  npon  bie  land  bad  discharged  a  part  of  it 
into  tlie  nver  Leo.  Thie  led  to  proceedings  being 
tkken  by  the  Edmonton  Local  Board  against  the 
KaSeld  Local  Board,  bnt  ench  proceedings  were 
BUapended  bj  the  mntnal  consent  of  the  chairmen 
of  tlw  two  boards,  for  the  following  reaGCn.  Mr. 
HarriBCai  bad  been  summoned  befbre  the  Edmon- 
ton jnatioeB,  nnder  the  Lea  Conservancy  Act,  fpr 
the  offence  of  polloting  the  river,  and  it  was 
deemed  by  the  two  ohairtnen  to  be  a  waste  of 
moaay  to  orooeed  with  the  litigation  between 
tlteir  bearda  until  the  resalt  of  the  sammons 
agwnat  Mr.  Harrison  should  be  seen.  The  rosnlt 
of  that  summons  waa  that  the  Edmonton  justices 
mftde  BO  order — the  order  complained  of — that 
Mr.  Haniaoii  aboold  pay  10«.  a  aay  ao  long  as  he 
ahonld  oontinns  to  diBohaige  sewage  into  the 
liwrnr.  Of  tbe  juetioee  who  made  this  order  one 
WW  Mr.  U/orB,  tbe  obairman  of  the  Edmonton 
Locat  BoatI  and  another,  Hr.  Naoh,  tbe  chairman 
ai  ttiis  Enfield  LocftI  Board,  bnt  neither  of  them 
■tg"*^  tb*  ctdv  whioh  was  complained  of. 
Was.  Gab.— ToL.  X. 


Beilcj/,for  the  justices,  oow  showed  canee,  and 
ikrgned  that  the  interest  of  tbe  justices,  if  any,  was 
oot  such  OS  ought  to  make  tbe>r  proc«edinRB  bad. 
Tbe  recent  sUtute,  30  &  31  Tict.  o.  115,  baa  re- 
moved tbe  disqualification.  Thia  statute  provides 
that  "a  justice  of  the  peace  shall  not  be  incapable 
of  acting  on  the  trial  of  an  offence  arisine  under 
in  act  to  be  put  in  execution  "  by  any  local  autho- 
rity by  reason  only  of  "  his  being  as  one  of  eeveral 
ratepayers,  or  one  of  any  otber  class  of  persons 
liable  m  common  with  tbe  others  to  contrionte  to 
or  be  benefited  by  any  fund  to  the  amount  of 
ivbich  the  penalty  payable  in  respect  of  such 
offence  ia  directed  to  be  carried,  or  of  whicb  it 
will  form  part,  or  to  contribute  to  any  rate  or  ei- 
pensea  in  diroination  of  whiob  such  penalty  will 
go."  [BLiCKBURK,  J.— That  statute  merely  deals 
nith  a  pecuniary  interest,  and  leaves  untoncbed 
an  interent  arising  from  the  firomoCing  of  litiga- 
tion.] Even  if  that  be  BO,  the  mere  poaatbility  of 
bias  ia  not  enough  to  disqualify  :  {Reg.  v.  Band. 
L.  Bep.  1  Q.  B.  230;  35  L.  J.  157.  M.  C)  The 
following  casea  were  also  referred  to  : 

Reg.  V,  Chtlttnham  GommMiioJWTi,  1  Q.  B.  467  ; 
Reg.  V.  Hett/oriUhire  Jnttictt.  6Q.  B.  T&3  i 
Wakefield  Board  of   Health    v.     We,i    Riding  aiiiJ 
Grimihy  Railway  Componv,  35  L.  J.  68,  H.  C. :  C 
B.  *  S.  791 ;  13  L.  t.  Bep.  N.  S.  590. 
Biron,  in  sapport  of  the  rule,   was  not  called 

BLiCKBDSN,  J. — This  rule  must  be  mode  abeo- 
Inte.  There  is  no  doubt  that  Mr.  Myers  ootnaily 
sat  on  the  bench  as  justice,  and  wait  not  present 
merely  as  a  apectator.  If  he  ought  not  to  have 
acted,  it  was  enough  that  he  aat  on  the  beneh, 
although  he  may  not  have  actually  aigned  the  con- 
viction. Then  comes  the  question:  was  he  inte- 
rested P  Now  in  many  cases  it  has  been  held  that 
a  pecuniary  interest,  however  small,  will  dis- 
qualify a  justice  from  acting.  And  in  so  far  as 
toe  pecuniary  intereat  arises  fnim  lialiility  to  a 
rate,  the  diaqualiflcation  ia  removed  by  the  Act 
30  &  31  Yict,  o.  115,     But  here  we  have  no  case  of 

Kcuniary  intereat.  The  alleged  intereat  arises 
)m  Mr,  Myers  having  been  substantially  a  liti- 
gant under  the  circumstances  detailed  in  Mr. 
Han-ison'a  affidavit,  I  think  that  these  foots  show 
that  Mr,  Myers  was  subatantinlly  a  litisanl  in  a 
matter  in  which  it  waa  his  interest,  for  the  abject 
of  that  litigation,  that  Mr.  Harrison  should  be 
convicted.  In  Beg.  v.  Band  (ufti  tup.)  there  was 
no  pecuniary  interest,  and  therefore  the  court  was 
not  bound  to  interfere,  but  the  court  in  espi'es?" 
terms  declared  that  they  must  not  be  understood 
to  sny  that  they  would  not  interfere  in  a  caae  where 
there  wee  a  real  biat.,  other  than  pecuniary.  I 
think  that  the  present  is  auch  a  case.  I  think 
that,  using  the  old  phrase.  Mr,  Myers  was  aittiiig 
as  judge  in  a  matter  where  he  waa  party,  and  that 
therefore  tbe  judgment  in  which  he  took  part  must 
be  setnside. 

QuAiN  and  Archibild,  J  J.  concurred. 

BuU  abtolule,  Tcith  coili  againet  Mr.  My-'f'. 

Solicitors  for  Mr.  Harrison.  X  Wood  and  Co. 

Solicitors  for  the  justices,  Pead. 


Baltwday,  Jam.  15,  1876. 

Bbiodbn  (app.)  ff.  HsiQHaa  (res p.). 

lAeenting  Ael  1874,  «.  3  and  9—Oloiing  primia'-i 

— Adjoining   thopt  for  grocery   and    drapei-y— 

Fremiiet  openforthe  tale  ofUqvor. 


lao 
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<i.B.  Dnr.j 


Bbioixui  (app.)  o.  Hbighis  (reep.). 


[Q.B.  DiT. 


A  Uetm^d  ^pwoftkfor  the  sale  of  intomeating  liquors, 

not  to  he  coneumed  on  the  premises,  wcu  also  a 

p-oeer  and  draper.     The  liqtiors  were  kept  and 

sold  in  the  shop  for  groceries,  which  communicated 

unih  the  drapery  shop  in  the  day  time.    He  was 

e^nvicted  under  sect,  9  of  the  Licensing  Act  1874 

<^  keeping  his  premises  open  for  the  sale  of  liquors 

during  prohibited    hows,  although  the  drapery 

shop  was  the  only  part  to  which  the  public  had 

access  at  the  time,  the  grorery  shop  being  entirely 

shut  up. 

Held  that  he  was  wrongly  convicted ;  and  thai  the 

penalty    is  imposed    only  in  a  case  where  the 

licensed  person  keeps  his  premises  open  for  thf 

purpose  of  selling  liquors  during  prohibited  hours 

This  was  a  case  stated  by  two  justices  of  Sarrej 

uoder  20  &  21  Yict.  o.  43,  at  the  request  of  the 

appellant,  whom  the  justices  had  convicted  under 

37  &  38  Vict.  c.  49,  s.  9. 

James  Brigden,  of  Cobham,  in  the  county  of 
Surrey,  grocer,  draper,  and  licensed  dealer  in 
wines  and  spirits,  the  defendant  and  appellant, 
appeared  before  two  of  Her  Majesty's  justices  of 
the  peace  for  the  county  of  Surrey,  sitting  in 
petty  session  at  Kingston-upon-Thames,  in  the 
said  county,  on  Thursday,  24iih  June  1875,  to 
answer  an  information  laid  against  him  by  the 
respondent,  who  was  the  prosecutor,  for  that  he, 
the  above-named  defendant,  on  the  12th  June  1875, 
in  the  parish  of  Cobham,  in  the  said  county,  being 
then  and  there  a  person  duly  licensed  to  sell 
intoxicating  liquors  oy  retail  not  to  be  consumed 
on  the  premises,  did  have  his  said  premises  open 
for  the  sale  of  intoxicating  liouors  at  a  time  at 
which  the  said  premises  were  directed  by  law  to 
be  closed,  viz.,  after  the  hour  of  10  o'clock  at 
night. 

At  the  hearing  it  was  proved  or  admitted  that 
the  defendant  lives  in  a  house  at  the  corner  of 
East-street  and  Church-street,  Cobham,  and  he 
has  two  shops,  viz.,  a  grocer's  shop  and  a  draper's 
shop  which  form  part  of  his  house,  and  both  shops 
oan  be  entered  from  the  house  at  the  back,  besides 
the  customers'  entrance ;  and  it  was  also  admitted 
or  proved  that  he  carries  on  the  several  trades  or 
business  of  a  grocer  and  draper  on  his  premises 
situate  at  Cobham  aforesaid,  and  that  ne  has  a 
licence  for  the  sale  on  such  premises  of  wines  and 
spirits  not  to  be  cimsumed  on  such  premises. 

The  grocery  business  is  carried  on  in  a  shop 
having  an  entrance  foi  customers  in  Church-street. 
The  drapery  burliness  is  carried  on  in  a  shop  having 
an  entrance  for  customers  in  East-street.  During 
the  day  there  are  means  of  egress  and  regress  from 
the  ^ocer's  shop  into  the  draper's  shop,  through 
openmgs  leading  from  one  shop  to  the  other,  but 
uter  10  o'clock  at  night  shutters  or  partitions  are 
put  up  and  all  means  of  communication  between 
the  two  ^hops,  except  through  the  house  of  defen- 
dant as  before  mentioned,  is  prevented. 

As  a  rule  the  customers  for  grocery  goods  enter 
the  grocer's  shop  from  Church-street,  and  cus- 
tomers for  drapery  goods  enter  the  draper's  shop 
Arom  East-street,  but  occasionally  customers  re- 
quiring both  grocery  and  drapery  goods  pass  from 
one  shop  to  the  other  by  means  of  the  said  internal 
communication  until  the  grocery  shop  is  closed  at 
ten  o'clock  in  the  evening. 

In  the  grocer's  shop,  where  the  wines  and 
spirits  are  exposed  for  sale,  notices  are  affixed  that 
no  wines  or  liquors  will  be  supplied  after  ten 
o'elock  p.m. 


On  the  day  named  in  the  informalion,  vie.,  ths 
12feh  June,  the  prosecutor,  at  10.30  pLm.,  CBtarad 
the  defendant's  drapery  shop,  which  was  then  opeo 
for  the  sale  of  drapery  goods,  and  informed  llm 
defendant  that  he  would  be  summoned  for  hsviiig 
his  premises  open  during  prohibited  hoars,  as  he 
was  bound  to  close  the  whole  of  his  premises  by 
ten  o'clock  p.m. 

It  was  proved  that  before  ten  o'clock  that  nigli 
the  grocer's  shop  had  been  shut  and  was  in  dark- 
ness, and  that  the  openings  between  it  and  the 
draper's  shop  had  been  closed.  No  wines  or 
spirits  are  sold  or  kept  in  the  drapery  shop,  the 
same  being  kept  in  the  grocery  shop  only.  The 
defendant^  sons  serve  the  customers  in  the 
grocer's  shop,  and  his  daughters  and  assistant! 
serve  the  customers  in  the  drapery  shop ;  but  the 
defendant  himself  assists  occasionally  in  serving 
customers  in  both  shops. 

Under  these  circumstances  it  was  contended  on 
behalf  of  the  defendant  that  it  had  not  been  proved 
that  the  defendant  had  committed  any  offence 
against  the  3rd  section  of  37  &  38  Vict.  c.  49  under 
which  the  information  had  been  laid,  inasmuch  as 
no  wines  or  spirits  were  kept  exposed  for  sale  is 
the  draper's  shop,  and  that  no  evidence  had  been 
given  to  show  that  his  premises,  viz.,  the  grooer'K 
shop,  had  been  kept  open  for  the  sale  of  wines  or 
spirits  during  prohibited  hours.  The  justiceB 
were  of  opinion,  first,  that  the  two  shops,  being 
part  of  the  same  premises  and  always  open  and 
accessible  to  one  another  through  the  back:  of  the 
house,  must  be  taken  as  one;  and  secondly, 
that  a  wooden  partition  open  in  the  day  time  tad 
closed  at  night  was  not  a  sufficient  division  to 
constitute  the  grocer's  shop  and  draper's  shop 
separate  premises,  and  so  exempt  the  defendant 
from  the  provisions  of  the  3rd  section  of  37  ds  38 
Yict.  c.  49  with  regard  to  the  draper's  shop;  aod 
they  convicted  the  defendant  of  keeping  his  pre- 
mises open  for  the  sale  of  intoxicating  liquors 
during  prohibited  hours  and  fined  him  the  sum  U 
Is.  and  costs. 

Manisty,  Q.C.  (with  him  Pearre)  argued  for  the 
appellant. — "The  sections  of  the  Licensing  Act 
1874  (37  &  38  Yict.  c.  49),  which  relate  to  thii 
matter,  are  the  3rd  and  the  9lh.  The  3rd  is  the 
first  of  the  sections  under  the  heading  "  fioozs  of 
Closing,"  and  it  provides  that  **A11  premises  in 
which  intoxicating  liquors  are  sold  by  retail  shall 
be  closed  as  follows,  that  is  to  say :"  The  1st  and 
2nd  sub-secrions  relate  to  promises  within  the  me- 
tropolitan district,  or  within  towns  and  populooi 
places.  *'  (3.)  If  situate  elsewhere  than  m  the 
metropolitan  district  or  the  metropolitan  polioe 
district,  or  such  towns  or  populous  places  u 
aforesaid,"  ..."  (c)  On  the  nights  of  all  other 
days  [than  Sunday]  from  ten  o'clock  until  six 
o'clock  on  the  following  morning."  By  sect  9, 
"  Any, person  who,  during  the  time  at  which  pre- 
mises for  the  sale  of  intoxicating  liquors  are  di- 
rected to  be  closed  by  or  in  pursuance  of  this 
Act,  sells  or  exposes  for  sale  in  such  premises  aiiT 
intoxicating  liouor,  or  opens  or  keeps  open  sun 
premises  for  the  sale  of  intoxicating  liquors,  or 
allows  any  intoxicating  liquors,  although  pur- 
chased before  the  hours  of  closing,  to  be  oonsamed 
in  such  premises — shall  for  the  first  offenoe  be 
liable  to  a  penalty  not  exceeding  IQIL  and  for  aanr 
subsequent  offence  to  a  penalty  not  exceeding  SQL 
There  is  nothing  in  the  Act  which  oan  be  infefl^ 
preted  to  impose  a  penalty  for  not  duuMingsp 
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jpremises.  The  penalty  is  only  for  selling 
nnff  for  sale,  or  keeping  open  for  sale,  or 
I  me  consumption  of  liqnors  after  closing 
This  was  a  oond  fide  proceeding  on  the 
tt's  pari,  and  he  committed  no  offence, 
contra. — The  justices  have  found  that  the 
8  were  open  for  the  sale  of  intoxicating 

[MiLLOR,  J. — ^Not  at  all;  they  merely 
tacts  and  interpret  the  law  tofort)id  them.] 
can  be  a  doubt  about  it,  the  case  should  be 
1,  in  order  that  the  justices  may  state 
finitely  the  purpose  for  which  the  premises 
3en.  [Mellojl,  J. — It  sufficiently  appears 
I  only  purpose  was  the  sale  of  the  drapery 

If  these  facts  do  not  constitute  a  breach 
Katute,  it  will  be  easy  to  evade  the  law.  A 
I  might  keep  his  tap  closed  and  allow  his 
)TB  to  drink  in  adjoining  premises.  [Field, 
•t  would  clearly  be  subject  to  a  penalty. 
,  J. — The  mere  connection  of  the  premises 
ye  sufficient.  Even  if  the  door  were  open, 
ust  be  either  an  actual  drinking  going  on 
thing  like  an  invitation  to  customers.]  It 
remembered  that  here  there  could  be  no 
ption  on  the  premises,  and  any  person 
drapery  might  easilj^  ask  for  and  carry 

bottle  from  the  adjoining  room.  The 
and  9  ought  to  be  read  together,  and  the 
premises  *  must  include  every  part  occupied 
icensed  person  under  the  same  roof. 
ity,  Q.C.,  was  not  heard  in  reply. 
)a>  J. — I  am  of  opinion  that  the  justices 
istrued  the  statute  erroneously,  for  .though 
section  of  the  Act  speaks  of  closing  the 
s,  the  offences  are  se(  out  in  the  9th  section, 
the  premises  in  which  the  liquor  was  sold 
Bed  in  this  case.  There  may  4)0  a  danger, 
justices  assume  that  where  one  part  of 
nises  is  open  the  other  parts  may  be  easily 
kud  if  the  justices  had  found  as  a  fact  that 
sllant's  shutting  up  of  the  grocery  shop 
lam  and  merely  colourable,  I  think  it  would 
n  the  Act.  But  the  justices  do  not  find 
t  part  of  the  premises  in  which  the  liquors 
klly  sold  was  really  kept  open  for  sale  of 
hough  formally  closed.  They  must  find  (hat 
to  convict.  1  he  3rd  section,  unless  taken 
I  9th  section,  amounts  to  nothing,  for  the 
on  can  only  be  under  the  9th  section.  The 
do  not. say  there  was  any  evidenoe  that 
as  sold  on  the  premises  after  ten  o'clock, 
ink  the  partition  was  not  a  sufficient  sepa- 
till  they  must  have  some  evidence  that  the 
are  a  sham.  It  is  easy  to  see  that  a  man 
7  reasonably  have  a  separate  part  of  his 
i  for  selling  liquors,  ana  I  see  nothiog  in 
to  prevent  this ;  and  if  it  is  capable,  as  in 
,  of  being  shut  up,  and  has  sufficient  indica- 
nt the  business  of  selling  liquors  is  bond 
luded,  I  think  the  mere  face  of  another 
he  premises,  which  is  under  the  same  roof 
1  for  a  different  business,  being  left  open, 
«rial.  The  object  was  to  prevent  the  sale 
%  and  that  was  the  reason  why  the  door 
B  closed,  but  the  door  may  be  opened  for 
irposes  not  connected  with  the  sale  of 

I    therefore   think    the    justices    were 

J. — I  am  of  the  same  opinion.  I  think 
t  fact  of  the  drapery  business  being  car- 
indar  the  same  roof  was  immaterial. 

Judgment  for  appellant. 


Solicitor  for  appellant,  F,  Buckland. 
Solicitors  for  respondent.  Bell,   OrowdeTf  and 
Qreenfield, 

COMMON    PLEAS    DIVISION. 

B«ported  bj  P.  B.  Hittohihs  mad  Ctul  Dodo,  ISias.t 
BArritt«n<«t>LAW. 


Thursday,  Feb.  3, 1876. 

Masfbr  akd  Wgps  v.  Brown. 

Assault  —  Same  cause  of  a^Uion — 24  ^   25  Viet* 
c,   100,  secL  46 — Husband    and   wife  —  Bar  to 
subsequent  proceedings. 
By  24  ^  25  Vict,  c,  100,  sect.  45,  it  is  enacted  that 
'*  If  any  persor^  against  whom  any  such  com- 
plaint  (M  in  either  of  the  last  three  preceding 
sections  mentioned  shall  have  been  preferred  hif 
or  on  behalf  of  the  party  aggrieved,  shaU  have 
obtained  such  certificate,    or  having    been  eon^ 
victed   shall    have    paid  the   full    amount  ad- 
judged to  be  paid,  or   shaU    have  suffered  the 
imprisonment  or  imprisonment  with  hard  lahour 
awarded,  in  every  such  case  he  shall  be  released 
from  all  further  or  other  proceedings,  eivU  or 
criminal,  for  the  same    cause.**     A  eomplavnt 
within  the  said  three  sections,  namely,   of  an 
assault  upon  the  wife  of  the  plaintiff,  had,  before 
the  commencement  of  the  prssenl  action,  been  pre- 
ferred on  behalf  of  the  wife  against  the  defendant, 
and  he  had  been  convicted,  and  had  paid  the 
whole  am^mnt  imposed  upon  him  by  the  jtutiees 
before  whom  the  complaint  was  heard. 
Held,  that  such  conviction  and  payment  constituted 
a  bar  to  an  action  brought  by  the  husband  for  the 
conseqtiential  damages  sustained  by  him  in  conse- 
quence of  the  assauU  upon  his  wife. 
The  words  "  same  cause "  in  the  section  mean  the 
sams  offence  or    assault,   and  not    merely  the 
same  cause  of  action. 
This  was  an  action  for  damages.    The  first  count  of 
the  declaration  contained  a  claim  by  a    husband 
and  wife  for  damages  for  an  assault  committed  by 
the  defendant  upion  the  wife;   the  second  oonnt 
contained  a  claim  by  the  husband  alone  for  the 
loss  occasioned  to  him  by  the  assault  on  his  wife, 
vie.,  medical  expenses,  loss  of  his  wife's  comfort 
and  services,  &o.    The  plea,  whiph  so  far  as  it  was 
pleaded  to  the  second  count  was  demurred  to,  was 
substantially  as  follows : 

That  the  trespass  was  an  assault  for  which  the 
defendant  had  been  fined  under  24  &  25  Vict, 
c.  100,  and  that  he  had  paid  the  amount  adjudged 
to  be  paid  by  him. 

B.  Henn  Oollins  appeared  in  support  of  tiie 
demurrer. — The  subject  matter  of  the  prooeedings 
before  the  justices  was  the  assault  on  the  wife, 
which  was  the  cause  of  action  declared  on  in  tlie 
first  count,  and  not  the  loss  to  the  husband,  which 
was  all  that  was  sought  to  be  recovered  in  the  seoond 
count.  The  causes  of  actiou  in  the  two  counts 
are  altogether  different,  the  one  claiming  compen- 
sation for  personal  injuries,  the  other  to  be  re- 
couped money  loss  occasioned  by  the  assault  and 
by  the  personal  injuries.  The  husband's  ground 
of  action  is  distinct  from  the  wife's.  The  statute 
is  one  in  restriction  of  common  law  rights,  and 
must  be  construed  strictly.  The  words  of  sect. 
45  of  24  ds  25  Vict.  o.  100,  are :  *'  If  any  person 
against  whom  any  such  complaint  as  in  either  of 
the  last  three  preceding  sections  mentioned  shall 
bftve  been  preferred  by  or  on  behalf  of  the  party 
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agg^eved,  shall  have  obtained  such  certificate,  or 
having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  suffered 
the  imprisonment,  or  imprisonment  with  hard 
labour,  awarded,  in  every  such  case,  he  shall  be 
released  from  all  further  or  other  proceedings, 
civil  or  criminal,  for  the  same  cause.  The  con- 
viction, therefore,  and  the  payment  of  the  fine 
imposed,  is  a  bat*  to  any  proceeding  only  for  the 
"  same  cause."  In  Hyde  \.  Scissor  (Cro.  Jac.  538), 
it  is  plain  that  the  court  regarded  the  claim  for 

Eersonal  injury  caused  by  the  assault  and  the 
usband's  claim  for  his  own  personal  loss  by  being 
deprived  of  his  wife,  &c.,  as  distinct  causes  of 
action.  The  ca?e  of  Brockbank  v.  The  Whitehaven 
Junction  Rallwwy  (7  H.  A  N.  834 ;  31  L.  J.  349,  Ex.), 
too,  shows  that  the  claims  constitute  distinct  causes 
of  action. 

No  one  appeared  on  behalf  of  the  defendant. 

Lord  CoLEEiBGE,  C.J. — The  45th  section  of  the 
Act  24  &  25  Yict  c.  100,  enacts  that  where  a 
person  has  been  convicted  of  certain  offences  and 
has  paid  the  whole  amount  adjudged  to  be  paid 
"  he  shall  be  released  from  all  further  proceedings 
civil  or  criminal,  for  the  same  cause,"  and  the 
question  is  whether  this  action  by  the  husband 
for  the  damages  occasioned  him  by  the  assault  on 
the  wife  is  a  proceeding  for  the  same  cause  as  that 
iu  respect  of  which  the  defendant  was  convicted 
and  paid  what  it  was  adjudged  that  he  should  pay. 
In  my  opinion  it  is.  The  word  "  cause "  means 
'*  assault "  in  the  section,  and  this,  which  is  the 
interpretation  which  follows  from  the  plain  and 
untechnical  reading  of  the  section  in  question,  is 
fortified  by  a  consideration  of  the  language  of 
sect.  1  of  16  &  17  Yict.  c.  30,  which  is  an  Act  in 
'pari  materia.  It  is  an  Act  for  the  punishment  of 
aggiavated  assaults  upon  women  and  children.  The 
1st  section  is  as  follows :  "  When  any  person  shall  be 
charged  before  two  justices  of  the  peace  .... 
with  an  assault  upon  any  female  whatever  .... 
it  shall  be  lawful  for  the  said  iustices  or  stipendiary 
magistrate,  if  the  assault  is  of  such  an  aggravated 
nature  that  it  cannot  in  their  or  his  opinion  be 
sufficiently  punished  under  the  provisions  of  the 
statute  9  Geo.  4,  o.  31,  to  proceed  to  hear  and 
determine  in  a  summary  way,  and  if  they  shall 
find  the  same  to  be  proved,  to  convict  the  person 
accused ;  and  every  offender  so  convicted  shall  be 
liable  to  ...  .  and  such  conviction  shall  be  a 
bar   to  all  future  proceedings,  civil  or  criminal, 

for,  or  in  respect  of  the  same  assault "     If, 

then,  the  defendant  had  been  proceeded  against 
under  this  last  mentioned  statute  and  convicted, 
it  is  quite  clear  that  he  would  have  been  free  from 
any  such  liability  as  that  sought  to  be  imposed 
upon  him,  so  that,  if  the  plaintiff*s  contention  is 
right,  a  man  who  is  convicted  of  an  unaggravated 
assault  upon  a  married  woman  is  liable  to  be  sued 
by  her  husband,  whilst  one  who  is  convicted  of  an 
aggravated  assault  is  not.  This  would  indeed  be 
an  unfortunate  result,  but  I  think  the  words  of 
this  section  as  to  aggravated  assaults  throw  much 
light  upon  the  proper  mode  of  construing  the 
section  now  before  us.  For  these  reasons,  then,  I 
am  of  opinion  that  the  plea  is  good  and  affords  a 
bar  to  the  action. 

Dkkman,  J. — I  am  of  the  snme  opinion.  If  the 
words  of  the  section  in  question  had  been 
for  the  same  cause  of  action,  instead  of,  as  they  are. 
*'for  the  same  cause,"  I  should  have  had  some 
difficulty  in  dealing  with  the  case.    It  seems  as 


thqugh  the  statute  9  Geo.  4,  c.  31,  an  wbiGh  the 
case  of  VaughUm  t.  Bradshaw  (9  G.  B.,  N.  8^  103 ; 
3  L.  T.  Rep.  N.  S.  373 ;  30  L.  J.  93,  0.  P.).  wm 
decided,  was  the  foundation  for  the  Beotkm  wbich 
is  now  before  us.  At  any  rate  it  is  clear  that 
similar  provisions  are  to  be  found  in  ^  other 
statutes,  and  that  there  is  nothing  startling  or 
unusual  in  the  interpretation  which  we  feel  is  to 
be  put  upon  the  section  before  ns.^  The  words 
"  all  further  or  other  prooeedinss  dvil  or  oriminal 
for  the  same  cause  **  mean  for  we  same  matter,  or 
thing,  for  the  same  act,  or  offence. 

LiNDLET,  J.— The  only  difficulty  that  I  had  in 
the  case  was  this,  tiie  person  is  to  oe  rekaeed  firom 
all  further  proceedings.  Proceedings  by  whooi 
does  this  mean  P  Is  it  merely  from  proceedings 
by  the  person  assaulted,  or  from  proceedings  bf 
any  person  P  I  think  it  means  tne  latter,  and, 
therefore,  I  agree  that  the  judgment  mnat  be  for 
the  defendant. 

Solicitors  for  the  plaintiff,  Chester^  Urqmkart 
and  Co.,  for  Biehardson,  Manchester. 


DIVISIONAL    COURT    FOB   APPEALS 
FEOM  INFEEIOB  OOUBTS. 

Keported  by  M.  W.  McKbujik,  and  S.  H.  AMTMLmn, 
Esqn.,  Bazri«ter»4kt>Law. 

Saturday,  Jan.  29, 1876. 
(Before  the  Full  Goust.) 

Holland  v.  Northwich  Highway  Boabd. 

Anything  done  in  pursuance  of  statute— Omitium 
to  repair — Action  within  three  manthB — 5  f  6 
WiU.  4,  c.  60,  $,  109-25  ^  26  Vict,  c  61,  «. 
11  «•  17. 

Plaintiff,  late  in  the  evening,  was  crossing  a  hridgs, 
from  which  the  handrail  had  fallen  into  the  brock 
below.  He  stretched  out  his  hand  to  hold  0$  hs' 
lieving  it  to  be  in  its  usual  place,  fell  over  'ihs 
bridge,  and  sustained  injuries  tor  which  he  suediks 
defendants  in  the  County  Court.  Notice  thai  the 
rail  was  unsafe  had  previously  been  given  to  the 
dt^idants,  and  it  was  r paired  by  ikem  a  fern 
days  after.  The  County  Court  judge  nonewiei 
nlaintiff  on  the  grownd  thai  the  action  wu  not 
oromht  within  three  months,  according  to  the 
Highway  Act  1836,  s.  109. 

Held,  that  this  omission  to  repair  was  eomotkmg 
done  in  pursuance  or  under  the  authority  ofikei 
Act,  and  that  the  County  Court  Judge  was  right 

Appeal  from  a  judgment  of  the  County  Court  of 
Cheshire  holden  at  Congleton  and  Sandbaoh. 

The  defendants  are  constituted  a  board  for  the 
Hundred  of  Northwich  under  the  provisions  of 

the  statute  26  &  26  Yict.  c.  61. 


The  plaintiff's  particulars  of  demand 

follows : 

This  aotion  is  broaght  to  reooTer  the  sun  of  SOL  as 
damans  for  that  yoa,  the  defendants,  on  or  about  tht 
8th  April  last,  nngleoted  your  da^  in  not  prop«c|j  i^ 
pairing  and  keeping  in  proper  aud  aabstanwri  repair  s 
certain  pablio  highway  in  the  township  of  BetolitOB|^ 
the  parish  of  Sandbaoh,  in  the  tis^d  ooontj,  and  wiWB 
yoar  district,  bnt  allowed  the  aalae  to  beooaa  oMt  si 
repair ;  to  wit,  the  bridge  over  DeaaHiU  firook,  Jn  tts 
said  township  of  fieehton  aforesaid,  kpd  u^  »ot  maiatMi- 
ing  a  handrail  across  and  by  the  sideVtha  saidMjp 
as  had  been  pr«*TioaBly  provided,  by  ri|pon  wbarsof  ttt 
said  bridge  became  dangerous  to  pasP^Mss.  aad  tts 
plaintiff  feU  in  the  said  Dean  Hill  Brool 
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■•id  bridfe  !■  Mrriad,  and  wm  aerioiiAly  ininxed,  and  the 
pkiirtiff  olAims  50i. 
Dated  ihii  7th  Ooi.  1875. 

Thokab  Goopsb, 
Town  Hall-pasaege,  Congleton, 
Tb  the  defendants.  Phuntiff' b  Attorney. 

A  notice  of  action,  of  which  the  following  is  a 
COOT,  WM  proved  to  have  been  duly  served  on  day 
of  cuMbe: 

To  the  Highway  Board  for  the  DiBtriot  of  the  Hnn- 
died  of  Northwiok,  in  the  City  of  Chester ;  to 
Mr.  David  Harding,  Uieir  olerk,  and  Mr.  Edward 
Mauey,  their  sorveyor : 
Yon  having,  on  or  about  the  8th  Anril  last,  oegleoted 
yonr  duty  in  not  properly  repairing  and  keeping  in  repair 
a  certain  highway  in  the  township  of  Betohton,  in  the 
naarish  of  Sandbach.  in  the  said  county,  and  within  yonr 
aisiriet,  but  allowed  the  same  to  beoome  out  of  repair,  to 
wit.  the  bridge  over  Dean  Hill  Brook,  in  the  said  town- 
ship of  Betohton  aforesaid,  and  in  not  maintaining  a 
handrail  across  and  by  the  nde  of  the  said  bridge,  as  had 
been  previously  provided,  by  reason  whereof  the  said 
bridge  became  dangerous  to  paisengers,  and  William 
Pbinton  Holland,  of  Bou^wood,  in  the  said  towoship, 
farmer,  fell  in  the  Dean  HiU  Brook,  over  which  the  said 
brigde  is  carried,  and  was  seriously  injared.  I  do,  there- 
fore, as  the  attorney  of  and  for  the  said  William  Pointon 
Holland^  in  this  behalf,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  hereby  give  you 
notice  that  I  shall  at  or  soon  after  the  expiration  of  one 
calendar  month  from  the  time  of  your  being  served  with 
this  notioe,  cause  a  summons  to  be  issued  out  of  Her 
Muestj's  County  Court  of  Cheshire,  holden  at  Congleton 
and  Sandbach,  against  you,  or  some  or  one  of  you,  at 
the  suit  of  the  old  William  Pointon  Holland,  for  the  said 
neglect  of  duty,  and  shall  proceed  against  you  there- 
upon according  to  law. 
Dated  this  iSth  August  1875. 

Yours,  Ac.,  Thomas  Coopeb, 

Town  Hall  Paavage,  Congleton, 
Attorney  for  the  said  W.  P.  Holland. 

The  plaint  was  entered  on  the  7th  Oct.  last,  and 
the  summons  was  issued  on  the  same  day.  The 
action  was  tried  before  Joseph  St.  John  Yates, 
Esq.,  Judge  of  the  said  court,  and  a  jury,  on  the 
26th  Oct.  Taet. 

It  was  in  evidence  for  the  plaintiff: 

1.  That  the  bridge  over  the  Dean  Hill  Brook,  in 
the  particulars  mentioned,  was  a  public  footbridge, 
with  a  handrail  for  the  protection  of  passengers, 
and  that  it  was  repairable  by  the  defendants  as 
part  of  thepublic  highway,  under  the  provisions 
of  25  &  26  Vict.  c.  61. 

2.  That  at  some  time  before  the  date  of  the  acci- 
dent hereinafter  described,  the  topmost  bar  of  the 
said  handrail,  which  had  become  rotten  and  un- 
safe from  natural  decay,  fell  away  from  the  post  to 
which  it  had  been  fastened,  and  dropped  into  the 
brook. 

3.  That  late  in  the  evening  of  the  8th  April  last 
(it  being  very  dark),  the  plaintiff,  who  was  cross- 
ing the  said  brid^,  and  did  not  know  that  the 
bar  or  rail  was  missing,  stretched  out  his  hand 
to  take  hold  of  it,  and  in  so  doing  lost  his  balance 
and  fell  into  the  brook,  whereby  he  sustained  the 
injories  in  respect  of  which  the  action  was 
broaffhi. 

4.  That  on  the  25th  March  next  before  the  day 
of  the  accident  the  surveyor  employed  by  the 
defendants  to  take  charge  of  the  district  was  told 
that  the  said  handrail  was  rotten  and  unsafe. 

5.  That  ^thin  a  few  days  after  the  accident  the 
delendantB  repaired  it. 

The  defendants  did  not  deny  ihat  the  accident 
bad  happened  in  the  manner  stated,  and  they 
lallad-no  witneeaeB.  But  their  solicitor  contended 
thaft  atm  aofeknt  was  not  maintainable  : 


1.  Because  it  had  not  been  commenced  within 
the  time  limited  by  5  iS;  6  Will.  4,  c.  50. 

2.  That  the  defendants,  who  were  subject  to 
the  same  responsibilities  only  as  a  surveyor 
appointed  under  that  Act,  were  not  liable  in  an 
action  founded  upon  neglect  to  repair. 

The  counsel  for  the  plaintiff  replied  : 

1.  That  the  5  <S;  6  Will.  4,  c.  50,  had  no  appli- 
tion. 

2.  That  in  having  failed  to  repair  the  handrail 
after  notice  of  its  rotten  and  dangerous  condition, 
the  defendants  were  guilty  of  v^ilful  negligence 
amounting  to  misfeasance. 

The  County  Court  judge  held,  first,  that  the  5  &  6 
Will.  4,  c.  50,  and  25  &  26  Vict.  c.  61,  must  be  read 
together,  and  that  the  action  was  too  late ;  secondly, 
that  upon  the  evidence  the  action  could  not  be 
maintained.  But  to  save  the  expense  of  a  second 
trial,  the  said  judge  consented  to  take  the  opinion 
of  thejury  upon  the  following  questions : 

1.  Had  the  defendants,  through  their  surveyor, 
on  the  25th  March  1875  next  before  the  accident 
notice  that  the  rail  of  the  bridge  which  afterwards 
fell  into  the  brook  was  rotten  or  unsafe.  P 

2.  Did  they  neglect  to  repair  it  within  a  reason- 
able time  after  such  notice  P 

The  jury  answered  both  questions  in  the  affirma- 
tive, aud  assessed  the  damages  contingently 
at  2bl. 

The  said  judge  directed  the  verdict  to  be  en- 
tered for  the  defendants,  and  the  plaintiff  gave 
notice  of  appeal. 

The  questions  for  the  opinion  of  the  court  are  : 

1.  Whether  the  action  was  brought  in  time  P 

2.  Whether  upon  the  evidence  it  was  main- 
tainable P 

If  the  court  should  answer  both  questions  in  the 
affirmative,  the  verdict  for  the  defendants  was  to  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff 
with  damages  25Z. 

Otherwise  the  verdict  for  the  defendants  to 
stand. 

Dunn  argued  for  the  plaintiff,  the  appellant. — 
The  words  of  the  limitation  to  this  action,  as  the 
defendants  contend,  are  "  That  no  action  or  suit 
shall  bo  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  or  under  the  authority 
of  this  Act  until  twenty-one  days'  notice  has  been 
given  thereof  in  writing  to  the  justice,  surveyor, 
or  person  against  whom  such  action  is  intended  to 
be  brought,  nor  after  sufficient  satisfaction,  or  ten- 
der of  satisfaction,  has  been  made  to  the  party 
aggrieved,  nor  after  three  calendar  months  next 
after  the  fact  committed  for  which  such  action  or 
suit  shall  be  so  brought "  (5  &  6  Will.  4.  c.  50,  s. 
109).  Amongst  the  consequences  of  formation  of 
a  highway  district  (25  &  26  Vict.  c.  61 ,  s.  11),  "  All 
such  powers,  rights,  duties,  liabilities,  capacities 
and  incapacities  (except  the  power  of  making, 
assessing,  and  levying  highway  rates)  as  are 
vested  in  or  attached  to,  or  would  but  for  this  Act 
have  become  vested  in  or  attached  to,  any  sur- 
veyor or  surveyors  of  any  parish  forming  part  of 
the  district,  shall  vest  in  and  attach  to  the  high- 
way board."  The  question  arises  whether  what 
was  proved  In  this  case  was  "  anything  done  in 
pursuance  of  or  under  the  authority  of*'  these 
Acts.  If  it  was  not  so,  there  was  no  three  months* 
limitation,  and  on  the  first  point  the  plaintiff  wan 
right.  The  first  case  on  the  subject  seems  to  be 
Umphelhy  y.  McLean  (1  B.  &  Aid.  42),  which  was 
decided  on  the  words  of  43  Quo,  8,  c.  92,  s.  70, 
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tbat  no  writ  or  prooess  shall  be  sued  oat  for  any- 
thing done  in  pursuance  of  that  Act,  till  after  a 
month's  notice.  The  action  was  for  an  excessive 
distress  for  arrears  of  taxes,  and  it  was  held  that 
the  defendants  were  not  entitled  to  notice.  The 
same  point  was  raised  but  not  decided  in  Pcvriridge 
T.  Elkington  (L.  Bep.  6  Q.B.  82).  Mere  acts  of  omis- 
sion are  not  things  done  in  pursuance  of  or  under 
the  authority  of  a  statute.  There  are  two  cases 
which  at  first  si^ht  do  not  seem  to  agree  with  this 
distinction,  but  it  must  be  remembered  that  they 
were  both  decided  upon  sect.  139  of  the  Public 
Health  Act  1848  (11  &  12  Vict.  c.  63),  the  words  of 
which  are  that  no  writ  shall  be  sued  out  against  a 
local  board  "  for  anything  done,  or  intended  to  be 
done,  under  the  provisions  of  this  Act,"  until  the 
expiration  of  a  month  after  notice  in  writing.  In 
Wilson  V.  Mayor  of  Halifcun  (L.  Rep.  3  Ex.  114)  the 
defendants  left  a  goit  unfenced,  into  which  the 
plaintifiTs  husband  tell,  and  was  killed.  In  JoUiffe 
T.  WaUaeey  Local  Board  (L.  Rep.  9  0.  P.  62)  the  de- 
fendants were  guilty  of  negligence  in  not  placing 
a  buoy  of  sufficient  size  and  dimensions  over  an 
anchor  which  caused  the  plaintiff's  damage,  to 
resist  the  current  of  the  tides,  and  to  indicate  the 
position  of  the  anchor  below.  These  were  both 
held  to  be  acts  intended  to  be  done  under  the  pro- 
visions of  the  Public  Health  Act,and  the  defendants 
were  therefore  entitled  to  notice  of  action  :  but  it 
was  not  said  that  acts  of  omission  of  that  kind 
would  come  within  such  words  as  those  used  in 
this  Highway  Act. 

Before  proceeding  to  the  second  question  re- 
served by  the  case  the  Court  called  upon  the  other 
side  to  argue  on  the  first  question. 

Coxon  for  the  defendants. — The  two  last  cases 
cited  are  sufficient  authority  that  this  action  should 
have  i>een  brought  within  three  months  after  the 
fact  committed,  according  to  the  Highway  Act 
1835,  s.  109.  By  the  17th  section  of  the  subse- 
quent Highway  Act  1862,  "The  highway  board 
shall  maintain  in  good  repair  the  highways  within 
their  district,  and  shall,  subject  to  the  provisions 
of  this  Act,  as  respects  the  highways  in  each 
parish  within  their  district,  perform  the  same 
duties,  have  the  same  powers,  and  be  liable  to  the 
same  legaf  proceedings  as  the  surveyor  of  such 
parish  would  have  pei?ormed,  had,  and  been  liable 
to,  if  this  Act  had  not  passed." 

Dfmn  in  reply.— The  obiect  of  the  statute  was 
here  obtained,  for  a  montn's  written  notice  was 
given  before  action. 

Cleasbt,  B. — We  need  not  hear  any  arguments 
on  the  second  question  reserved  by  the  County 
Court  judge,  for  we  are  satisfied  that  he  was  right 
on  the  first.  We  consider  that  the  case  of  Wilson 
V.  Mayor  of  Halifax  in  the  year  1868  is  an  autho- 
rity we  are  not  entitled  to  set  aside,  and  it  would 
be  inconvenient  to  decide  this  matter  so  as  to 
throw  the  law  which  has  been  so  long  established 
into  confusion.  The  only  question  for  us  is 
whether  that  authority  is  in  point  so  as  to  be 
applicable  to  this  case.  It  was  decided  upon  the 
words  "  for  anything  done  or  intended  to  oe  done 
under  the  provisions  of  this  Act ; "  the  words 
upon  which  this  case  depends  being  "for  any- 
thing done  in  pursuance  of  or  under  the  autho- 
rity of  this  Act."  The  distinction  suggested  is 
that  the  latter  words  do  not  cover  acts  of  omis- 
sion which  are  necessarily  included  in  the  former. 
I  cannot  myself,  however,  see  ^ny  distinction  be- 
tween them.    This  is  a  very  useful  legislation  for 


the  protection  of  public  bodies  by  eaai[ 
tions  to  be  brought  within  reasonable  time,  and  by 
giving  them  an  opportunity  for  tendering  amends. 
We  are  not  anxious  to  limit  its  effect,  and  we  feel 
that  Wilson  v.  Mayor  of  Hedifax  is  in  point.  l%e 
judgment  will,  therefore,  be  affirmed. 

Gbovb,  J.— I  am  of  the  same  opinion.  There 
are  two  objects  in  thus  protecting  public  bodiee : 
one  that  there  may  be  no  delay,  the  other  that  the 
defendants  may  tender  amends  before  aotioii 
brought.  These  reasons  apply  equally  to  acts  of 
omission  or  commission,  and  I  do  not  see  why 
they  should  be  distinguished.  Moreover,  the  eaees 
of  WiUon  T.  Mayor  of  Halifax  and  JoUvffe  t. 
Wallasey  Local  Board  are,  to  my  mind,  folly  in 
point.  The  words  there  are  "anything  done  or 
intended  to  be  done ; "  but  nothing  has  been  said 
or  cited  to  make  the  decision  distinguishable  fitNn 
what  it  should  be  upon  the  words  in  the  Highway 
Act.  In  both  the  cases  mentioned  the  acts  done 
were  acts  of  omission ;  I  think  this  statute  applies 
equally,  whatever  be  the  nature  of  the  thing  oone, 
and  we  are  also  bound  by  these  authorities. 

Field,  J.—I  am  of  the  same  opinion.  The 
question  shortly  is  whether  the  omission  to  re|Mdr 
this  railing  can  be  properly  said  to  be  anything 
done  in  pursuance  or  under  the  authority  of  these 
Highway  Acts.  I  fully  concur  in  the  desirability 
of  not  limiting  the  efiect  of  these  statutory  pro- 
tections of  puolic  bodies.  In  Wilson  v.  Mayor  of 
Halifax  there  was  an  omission  like  this,  but  the  Ex- 
chequer held  that  the  result  was  the  same  as  if 
the  defendants  had  actively  done  something  in 

Sursuance  of  the  Act.  We  are  bound  by  tbal 
ecision,  and  I  do  not  desire  to  dissent  Anom  it. 
There  would  be  great  confusion  if  we  distinguished 
the  present  case  from  that. 

Judgment  jor  respondents,  with  costs. 

Solicitors  for  plaintiff,  the  appellant,  J,  BwrUmt 
for  T.  Cooper,  Congleton. 

Solicitors  for  defendants,  the  respondents,  C.  £. 
and  H  Cuff. 


Jan.  29  and  If  eh.  3,  1876. 

MoRAKT  (app.)  v.  Taylor  (reap.) 

Order  for  payment  of  money  or  otherwise — Demoli- 
tion of  huilding--ll  ^  12  Vict.  e.  43,  ss.  1, 11,  17, 
32  ^  33  Vict.  c.  xi.,  s.  22. 
By  the  Leeds  Improvement  Act  1869,  sect.  22,  im 
case  any  building  he  made  or  hegwn  without,  or 
not  in  accordance  with,  the  consent  of  th«  corpora* 
iion,  a  justice  may,  upon  complaint  and  summons, 
make  an  wder  in  writing  on  the  owner,  occupier, 
or  huilder  summoned,  directing  the  demolition  cf 
the  huilding. 
Held,  upon  a  case  stated,  that  this  was  an  **  order 
for  the  payment  of  money  or  otherwise^"  wiikin 
the  application  of  11  Sr  12    Vict.   e.  43  {Jervis*s 
Act),  and  that  the  comfSlaint  must,  under  the  Wih 
section,   he  made  within  six  calendar    months 
from  the  tims  when  the  matter  of  such  complami 
arose. 
Ajtbb    the   hearing  and    determination    fay  W. 
Bruce,     Esq.,     stipendiary    magistrate     for    the 
Borough  of  Leeds,  of  a  complaint  made  on  tiM 
22nd    Oct.     1875,    by  Alfred    WiUiam    Moimnt, 
engineer  and  surveyor  of  the  borough  of  Leeds 
acting  as  agent  for  and  on  behalf  of  the  BUijor» 
aldermen,  and  burgesses  of  the  borough  of  Leidiii 
the  said  magistrate  having  dismtased  A*  md 
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complaint,  the  said  Alfred  William  Morant  being 
diaaatisfied  with  the  said  determination  as  being 
erroneooa  in  point  of  law,  did,  within  three  days 
after  the  said  hearing  and  determination,  apply  to 
the  said  magistrate  in  writing  to  state  and  sign  a 
caae  setting  forth  the  facts  and  gproailds  of  such 
determination  for  the  opinion  thereon  of  the 
Queen's  Bench  diYision  of  Her  Majesty's  Hiffh 
Court  of  Justice,  and  in  pursuance  thereof  the 
said  magistrate  stated  and  signed  the  following 


On  the  22nd  Oct.  1875,  the  said  Alfred  William 
Morant,  the  engineer  and  surveyor  of  the  borough 
of  Leeds,  acting  as  agent  for  and  on  behalf  of  the 
mayor,  aldermen,  and  burgesses,  made  a  complaint 
asainst  the  said  Henry  Taylor  of  his  having  made 
a  Duilding  contrary  to  a  certain  reauirement  by  the 
corporation  of  the  borough,  and  thereby  infringed 
the  provisions  of  sect.  22  of  the  Leeds  Improve- 
ment Act  1869. 

Sect.  22  of  "The  Leeds  Improvement  Act 
1869,"  is  in  the  following  terms : — 

In  ottse  any  bnilding  be  made  or  began  without,  or  not 
IB  Mcordaao )  with,  the  oonient  of  the  oorporation.  where 
their  oonaeDt  is  oy  this  or  an^  of  the  recitea  Acts 
nqnired,  or  coatrary  to  any  reqmrement  by  the  oorpora* 
UoB,  made  in  aooordanoe  with  the  provisions  of  enoh 
Aets,  the  oorporation  may  make  oomplaint  thereof  before 
a  jnstioe,  who  shall  therenpon  issue  a  summons  requiring 
tM  owner  or  occupier  of  the  premises,  or  the  builder  or 
person  eogaeed  on  the  work,  to  appear  at  a  place  and 
bme  stated  in  the  summons,  to  answer  the  complaint ; 
and  if  at  the  time  and  place  appointed  in  the 
summons,  and  whether  the  persons  summoned  appear  or 
not,  the  oomplaint  be  proved  to  the  satinfaotion  of  the 
jnstioe  before  whom  it  is  heard,  the  justice  shall  make  an 
order  in  writing  on  the  person  summoned  directing  the 
demolition,  within  such  time  as  the  justice  deems 
reasonable,  of  the  house,  building,  erection,  or  addition, 
or  so  much  thereof  as  is  made  otherwise  than  in  aooord- 
anoe with  the  consent  or  contrary  to  the  requirement  of 
the  oorporation,  and  also  directing  payment  of  the  costs 
up  to  and  innlnding  the  coats  of  tne  order. 

The  said  Henry  Taylor  was  the  owner  of  three 
houses,  which  were  built  contrary  to  a  require- 
ment by  the  corporation,  duly  maae  in  accoroance 
with  the  provisions  (of  the  Acts  referred  to)  in 
sect.  22  of  "The  Leeds  Improvement  Act  1869." 

The  said  houses  were  completed  more  than  six 
months  before  the  22nd  Oct.  1875,  the  day  on 
which  the  said  Alfred  William  Morant  made  his 
complaint;  and  having  been  so  completed,  remained 
in  the  same  state  down  to  and  including  the  day 
of  the  said  complaint. 

The  said  magistrate  dismissed  the  oomplaint 
on  the  ground  that  such  complaint  came  within 
11  A  12  Vict.  c.  43,  s.  1.,  and  therefore  under  sect. 
11  of  that  statute,  ought  to  have  been  laid  within 
BIX  calendar  months  of  the  day  when  the  building 
of  the  said  houses  was  completed. 

The  question  upon  which  the  opinion  of  the 
Court  was  desired  was  whether  the  said  magistrate 
was  right  in  dismissing  the  complaint  upon  the 
ground  above  stated.  If  he  was  right  his  order  was 
to  stand ;  if  he  was  wrong,  then  he  respectfully 
desired  that  the  case  might  be  remitted  to  him  in 
cnnder  that  he  might  further  hear  and  determine  the 
matter  of  the  complaint. 

Maule,  Q.C.,  with  him  Tennani,  srgued  for  the 
appellant,  the  engineer  of  the  corporation. — By 
the  lat  section  oTJervis's  Act  1848  (11  &  12  Vict. 
a  48)y  the  proceedings  before  justices,  as  provided 
by  that  Act,  are  to  be  applied  to  all  cases  where  an 
iniDniiatioo  shall  be  laid  of  any  offence  or  act  for 
irbkli  thii  panon  oommittiog  it  is  liable  by  law  to 


a  summary  conviction  for  the  same,  "  and  also  in 
all  cases  where  a  complaint  shall  be  made  to  any 
such  justice  or  justices  upon  which  he  or  they 
have,  or  shall  have,  authority  by  law  to  make  anv 
order  for  the  payment  of  money  or  otherwise. 
The  latter  cases  are  described  bv  the  same  words 
in  sect.  8 :  "  That  in  all  cases  of  complaints  upon 
which  a  juMtice  or  justices  of  the  peace  may  make 
an  order  for  the  payment  of  money  or  otherwise, 
it  shall  not  be  necessary  that  such  complaint  shall 
be  in  writing."  Then  by  sect.  11 :  "  That  in  all 
cases  where  no  time  is  already,  or  shall  hereafter 
be  specially  limited  for  making  any  such  com- 
plaint, or  laying  any  such  information  in  the  Act 
or  Acts  of  Parliament  relating  to  each  particular 
case,  such  complaint  shall  be  made,  and  such 
information  shall  be  laid,  within  six  calendar 
months  from  the  time  when  the  matter  of  such 
complaint  or  information  respectively  arose.*' 
Sect.  17  directs  that  the  forms  of  convictions  and 
orders  contained  in  the  schedule  shall  be  used 
when  no  other  form  is  given  in  the  Statute 
authorising  a  summary  remedy.  There  are  only 
three  forms  of  order  (K  1)  (K  2)  (K  3)— the  first 
two  for  payment  of  money ;  the  last  is  headed 
**  Order  for  any  other  matter  where  the  disobeying 
of  it  is  punishable  with  imprisonment."  Such  an 
order  as  this,  therefore,  is  not  contemplated  by 
the  Act  at  all.  The  Court  of  Qaeen's  Bench  held, 
in  Beg,  v.  flannay  (44  L.  J.  27,  M.  C),  that  the 
adjudication  of  two  justices  under  sect.  22  of  the 
Lands  Clauses  Act  is  not  an  order  for  the  pay- 
ment of  money  or  otherwise  within  Jervis*s  Act ; 
and  the  judges  expressed  doubts  whether  Be 
Edmundson  (17  Q.  B.  67),  was  right  in  de- 
ciding that  a  settlement  of  the  amount  of 
compensation  under  sect.  24  of  the  same  Act 
was  Hubject  to  the  six  months*  limitation. 
T/te  Veitry  of  Bermondeey  v.  Johnson  (L.  Rep. 
8  C.  P.  4il)  was  decided  upon  a  clause  of  limi- 
tation of  the  Metropolis  Amendment  Act  1862, 
sect.  107,  which  enacts  "  that  no  person  shall  be 
liable  for  the  payment  of  any  penalty  or  forfeiture 
under  "  that  Act, "  unless  the  complaint  respecting 
sach  offence  have  been  made  before  such  justice 
within  six  months  next  after  the  commission  or 
discovery  of  such  offence."  The  summons  charged 
the  defendant  with  unlawfully  erecting  a  certain 
building  beyond  the  general  lin<^  of  buildings  in 
the  street,  contrary  to  sect,  75  of  that  Act.  The 
court  held  that  the  limitation  did  not  apply  to  an 
order  for  the  demolition  of  sucU  a  building,  bat 
only  to  the  payment  of  any  penalty  or  forfeiture. 
fFiELD,  J. — Sect.  11  of  Jervis's  Act  was  not  re- 
ferred to,  and  perhaps  it  would  not  be  applicable 
where  an  express  limitation  is  given  by  the 
statute.]  The  Judges  of  the  Common  Pleas  treated 
the  assumption  of  Malins,  V.C,  in  Brutton  v.  St. 
Oearge,  Hanover-equare  (L.  Rep.  13  Eq.  339) 
as  a  mere  dictum  not  necessary  for  his  decision. 
The  issue  of  a  warrant  of  distress  for  recovery  of 
unpaid  rates  has  been  held  not  to  be  an  order 
within  Jervis*s  Act :  {Suoeetman  v.  Guest,  L.  Rep. 
3  Q.  B.  262). 

Forhes  for  respondent.  —  The  case  of  Beg,  v. 
Hannay  is  beside  this  case,  because  it  was  no 
order  at  all.  X^^^^by,  B. — So  it  has  struck  me.] 
In  the  Vestry  of  Bermondsey  v.  Johnson  there  was 
no  counsel  for  the  respondent,  and  attention  was 
not  called  to  this  11th  section  of  Jervis's  Act. 
Unless  the  limitation  of  that  section  applies  to 
this  order,  there  can  be  none  whatever  to  an  order 
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of  demolitioQ  ander  thin  loco)  Art.  It  would  b« 
B  breach  of  a  public  Btatuie,  and  do  preeoription 
ooald  B»Te  the  owner  of  a  building  made  withoat 
or  QOt  in  accordance  with  the  consent  ol  the  Leeds 
corporation.  With  the  interpretation  contended 
for  b;  the  other  aide,  no  force  whatever  can  be 
given  to  the  words  "  or  otherwiBe."  They  are  not 
merely  et  e«Ura,  which  would  refer  to  matters 
only  of  the  game  kind  aa  those  previoastT  ei- 
preased,  bnc  the;  have  no  limit,  and  inclade  all 
ordora,  other  than  thone  for  payment,  which  jua- 
Eicea  can  make.  It  is  admittea  that  if  the  local 
Act  provided  impriaonment  in  default  of  obedieDOB 
to  this  order  of  demolition,  it  would  be  included  i 
ander  (K.  3)  aa  an  order  within  Jerria's  Act ;  but 
tbst  admission  destroya  the  argument  cf  ^utdem 
generit  upon  which  the  appellant  baa  relied.  The 
words  of  the  latter  part  of  section  17  do  not  limit 
the  opplicBtion  of  the  Act  to  those  orders  for 
which  forms  arc  given  in  the  schedule. 

Maule,  Q.C.  in  replj. — It  is  uo  argument  that 
hardship  would  be  the  reenlt  of  the  opposite  con- 
tention. 

Clbasbi,  B. — We  arc  all  of  opinion  that  the 
magistrate  was  right  in  dismiasing  this  summons, 
on  the  ground  that  the  complaint  was  not  made 
within  the  time  reqnired  by  the  llth  section  of 
Jervis'b  Act.  Sect.  22  of  the  Leeda  Improvement 
Act  1869,  provides  that,  in  certain  cases,  if  any 
building  be  mode  or  begun  without  consent,  the 
corporation  maj  make  complaint  thereof,  and 
upon  a  summons  a  justice  may  make  an  order  in 
writing  on  the  person  summoned,  directing  the 
demolicion  of  the  buildiag.  The  queation  for  us 
is  whether  an  order  made  in  pursuance  of  this 
aection  would  be  an  order  within  the  application 
of  11  &  12  Vict.  c.  43,  BO  that  the  complaint,  upon 
which  to  base  it,  must  be  made  within  six  months 
from  the  time  when  tliu  matter  of  such  complaint 
arose,  as  provided  by  the  llth  section  of  that  Act. 
I  have  been  greatly  impressed  with  the  decision 
of  Malins,  "V.C.,  in  Brutlon  v.  3t.  Gtorge,  Hanover- 
iquare(L.  Bep.  13Eq.  ;)39),  with  reepect  tea  similar 
order  of  demolition.  There  the  words  describing 
the  orders  to  which  the  limitation  wna  applicable 
are  not  eo  extensive  aa  tbe  words  in  Jervis's  Act : 
"No  peraon  shall  be  liable  tor  the  payment  of  any 
penalty  or  forfeiture  under  the  recited  Acts  or  thia 
Act,  or  any  bye-law  made  by  vircue  thereof,  for 
iitiy  offence  made  cogniaable  before  a  justice, 
unless  the  complaint  respecting  such  offence  shall 
have  been  me!de  before  anch  justice  within  six 
months  neit  after  the  commiasion  or  discovery  of 
such  offence."  The  Vice- Chancellor  does  not 
seem  to  have  doubted  that  the  order  for  demolition 
came  within  that  provision,  and  if  he  was  right, 
such  an  order  would  be  clearly  subject  to  Jervia'a 
Act.  It  ia  better,  however,  to  decide  upon  the 
terms  of  the  statute  with  regard  to  the  subject 
matter  before  us.  The  1st  aection  relates  to  con- 
victions, and  also  to  all  cases  where  a  complaint 
chall  be  ma':e  upon  which  the  juatice  has  or  shall 
have  authority  by  law  to  make  any  order  for  the 
payment  oE  money  or  otherwise.  Now  it  is  said 
that  this  means  only  an  order  ejutdmn  generit 
with  one  for  payment  of  money,  and  cannot  apply 
to  an  order  like  thia  for  tbe  demolition  of  a  bnila* 
ing.     But  that  is  not  so.     The  words  themselves 


orders  than  for  payment  only.     That  section  die 
tinguiehea  between  the  forma  of  r — ■-'■ —  — ■' 


orders,  and  ninongat  others  adopta  «  ftarm  in  the 
achednle  (K  3}  which  is  not  an  order  fbr  psynMOt 
of  money.  Nothing  oonld  be  more  raMonaUe 
than  to  require  a  complaint  to  be  made  within  aiz 
months  where  so  extensive  a  power  is  given  to  a 
justice,  and  I  am  satisfied  that  JerTis's  Aot  wm 
intended  to  apply  to  all  anch  ordera  aa  that  whieh 
the  magistrate  here  refusied  to  make.  Hia  jndg- 
meut  will  be  affirmed. 

Oroyb,  J.— I  am  of  the  some  opinion.  Cer- 
tainly, on  first  looking  at  the  words  alone,  nithoot 
oonaidering  the  rest  of  the  Act,  I  was  inolined  to 
interpret  the  expression  "  anv  order  for  the  pftj- 
ment  of  money  or  otherwise  by  the  rule  of  ood- 
Btmotion  known  aa  g'tudem  gmerii.  Bat  looking 
at  the  scope  of  the  whole  statute  I  do  not  see  oi^ 
difficulty  in  holding  that  an  order  for  tbe  demo- 
lition of  a  building  shontd  oome  within  that  de- 
scription. The  preamble  mentioDS  aammary  con- 
victions and  orders,  and  makes  no  exception.  Ti* 
17th  neotion  gives  forms,  a^  contained  in  the 
schedule,  for  different  kinds  of  conviction!  and 
orders,  and  contemplates  no  kind  of  order  to  wt>iA 
it  does  not  relate.  3o  aect.  18  gives  jnetioee  power 
to  allow  costs  in  all  caeeB  qf  summary  convioticini 
or  of  orders.  Farther,  the  schedule  aotnally  oon- 
tains  a  form  of  order  for  any  other  matter  than 
payment  of  money ;  and  although  that  partioolar 
form  is  applicable  only  when  the  disobeying  of  tbe 
order  ia  puniababla  with  impriaonment,  yet  it  ia 
sufficient  to  show  that  ordeta  under  that  Act  are 
not  limited  to  orders  for  the  payment  of  mortey- 
I  think  tbe  magistrate  was  right. 

FiBLD,  J. — I  alao  am  of  opinion  that  the  magii^ 
trate  was  right.  The  question  before  na  is 
whether  a  complaint  under  aeot.  22  of  the  Eieedi 
ImprovemeDt  Act,  is  to  be  made  in  six  mon^s  as 
required  by  sect.  11  of  Jervis'H  Act.  It  mnat  bete 
if  the  order  applied  for  is,  in  the  words  of  the  lit 
section,  an  order  for  the  payment  of  money  or 
otherwise.  Upon  thia  arises  the  eontentioti 
whether  the  rule  of  construction  ijutdem  getitirit 
is  to  prevail  in  interpreting  tbe  worda  "  or  other- 
wiae."  I  think  not,  and  not  only  for  the  reasons 
which  have  been  given,  but  I  rely  also  much  upon 
the  argument  a  amvenienli,  Ii.  is  highly  desirable 
that  there  ahould  be  aome  limit  to  the  time  in 
wliich  such  nn  onler  is  possible,  and  unles*  the 
'  llth  spction  of  Jervis's  Act  applies  no  limitation  ot 
any  kind  exiats. 

Judgmntf  for  retfondeni  tn'fA  cor'*. 

In  answer  to  an  application  by  the  appellant, 
leave  to  appeal  was  granted  on  the  ground  ot  die 
general  importance  of  the  qnestion;  notice  to  ba 
given  to  tbe  respondent  within  a  week. 

Solicitors  for  appellant,  Simpttm  and  Co.,  for 
C.  A.  Curtoood,  Town  Clerk,  Leeds. 

Solicitors  for  respondent  B^AtddU,  OradAiri, 
and  BklidaU. 


Saturday.  Feb.  12, 1876. 

Bevam  (app.)  V.  HoFEiHSON  <reBp.) 

Poaching— Ornund  aaedfor  keeping  rabbif* — 9  G**- 

4,  «.  69,  ..  1—24  4-  25  Viet,  c.96,  •.  27. 

Appellavf  1008  caught  vnth  rabbit*  al  nigU  in  a 

field  forming  part  of  a/arm  over  whiAtktratpoa- 

dmt  had  the  rigid  tif  tporting. 

The  jiutiee»  found  aa  a  fad  that  thit  field  waa  wtt  • 

toarren  or  ground  uied  for 
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ing  of  hares  or  rahhUs,  within  the  17th  section  of 

iho  Larceny  Act  1856,  and  convicted  the  appelUmt 

of  night  poaching  under  9  Geo.  4,  c.  69,  s,  1. 
JJeuI,  upon  a  case  stated,  that  it  was  a  question  of 

fad  whether  a  pUuse  was  within  this  description ; 

and  thai  upon  this  fi/nding  the  conviction  was 

right. 
This  was  a  case  stated  by  two  jastices  of  the  peace 
in  and  for  the  coanty  of  Brecon,  nnder  the  statute 
20  A  21  Vict.  c.  43,  on  the  application  in  writing 
by  the  appellant,  who  was  aissatisfied  with  the 
said  justices*  determination,  npon  the  question  of 
law  which  arose  before  them  as  hereinafter  stated 
on  the  11th  Dec.  1875,  at  Brecon,  in  the  said 
coanty. 

Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  respondent  against  the  appellant 
nnder  sect.  1  of  the  Act  9  Geo.  4,  c.  69,  it 
was  charged  that  he,  the  said  appellant  on 
the  29th  Sept.  1875,  about  the  hour  of  three 
in  the  morning  of  the  same  day,  at  the  parish 
of  St.  David  Upper,  in  the  said  county  of 
Brecon,  nnlawfnlly  did  take  five  rabbits  in  a 
certain  close  of  land  in  the  occupation  of  John 
Lloyd,  Esq.,  there  situate ;  the  said  justices  con- 
Ticted  the  said  appellant  of  the  said  offence,  and 
adjudged  him  for  his  said  offence  to  be  imprisoned 
in  the  common  gaol  at  Brecon,  in  the  said  county 
of  Brecon,  and  there  kept  to  hard  labour  for  the 
period  of  three  calendar  months ;  and  at  the  expi- 
ration of  such  period  to  find  sureties  by  recog- 
nizances, himself  in  the  sum  of  lOl.  and  two 
sureties  in  the  sum  of  61.  each,  or  one  surety  in 
the  sum  of  102.,  conditioned  that  he,  the  said  appel- 
lant, should  not  so  offend  again  for  the  space  of 
one  year  next  following;  and  they  further  ad- 
judge that  the  said  appellant,  in  case  he  should 
not  find  such  sureties  as  aforesaid,  should  be 
further  imprisoned  in  the  said  common  gaol,  and 
there  kept  to  hard  labour  for  the  space  of  six 
calendar  months,  unless  such  sureties  should  be 
sooner  found. 

The  following  facts  were  either  proved  before 
the  said  justices  or  admitted  by  both  parties. 

The  respondent,  Charles  Hopkinson,  a  keeper 
in  the  employ  of  Major  Thomas  Conway  Lloyd,  of 
Dinas,  while  watching,  in  company  with  another 
man,  about  three  o'clock  in  the  morning  of  the 
29th  Sept.  1875,  heard  the  squeal  of  rabbits,  and 
upon  going  in  the  direction  from  whc  nee  the  sound 
came,  he  discovered  Wm.  Bevan,  the  appellant 
(and  another  person  named  Thomas  Davies,  who 
was  convicted  on  the  2nd  Oct.  last)  coming  to- 
wards them  with  a  dog,  some  nets,  a  sack,  and  a 
bundle  of  five  rabbits,  and  a  bludgeon  each,  there 
being  abo  seven  other  rabbits  lyin^r  dead  in  the 
direction  the  appellant  and  his  companion  were 
going. 

The  field  whence  the  squealing  of  the  rabbits 
proceeded,  and  where  the  appellant  was  found,  is 
not  a  warren  or  ground  used  for  the  breeding  or 
keeping  of  hares  or  rabbits,  but  is  part  of  a  farm 
on  tne  Dinas  estate,  over  which  Major  Lloyd  has 
the  nght  of  sporting. 

The  respondent,  on  coming  up  to  the  appellant 
and  his  companion,  called  upon  them  to  surrender, 
which  they  declined  to  do,  and  threatened  to 
knock  the  respondents'  brains  out  if  they  ap- 
proached them. 

The  appellant  and  his  companiou  then  retreated, 
and  the  respondent  and  his  fellow  watcher  followed 
them  and  socoeeded  in  capturing  the  appellant^s 
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companion;  but  the  appellant,  after  a  desperate 
struggle  with  the  respondent,  effected  his  escape, 
leaving  his  nets,  the  rabbits,  and  bludgeon  behind 
him. 

The  appellant  absconded,  and  a  warrant  was 
ieisued  for  his  apprehension,  and  he  afterwards 
surrendered  himself  on  the  LOth  Dec 

On  the  hearing  of  the  case  no  previous  convic- 
tion was  proved  or  alleged  against  the  appellant. 

On  the  part  of  the  appellant  it  was  contended 
that  the  statute  of  9  Geo.  4,  c.  69,  s.  1  was  repealed 
by  24  &  25  Vict.  c.  96,  s.  17 ;  and  that,  therefore, 
he  could  not  be  summarily  convicted,  but  that  he 
should  be  committed  for  trial  at  the  sessions. 

On  the  part  of  the  respondent  it  was  contended 
that  24  &  25  Yict.  c.  96,  s.  17,  was  confined  to 
offences  committed  in  warrens  or  grounds  used 
for  the  breeding  of  hares  or  rabbits,  and  that, 
therefore,  it  dia  not  repeal  9  Geo.  4,  c.  69,  s.  1, 
which  referred  to  offences  committed  on  any  land 
other  than  warrens,  &c. 

The  said  justices,  however,  being  of  opinion 
that  the  24  &  25  Vict.  c.  «6,  s.  17,  referred  to 
warrens  or  ground  used  expressly  for  the  breeding 
of  hares  or  rabbits,  and  that  it  did  not  repeal 
9  Geo.  4,  c.  69,  s.  1,  but  merely  limited  its  applica- 
tion so  far  as  warrens  or  ground  used  expressly 
for  the  breeding  of  hares  or  rabbits  are  concerned, 
gave  their  determination  against  the  appellant  in 
the  manner  before  stated. 

The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  therefore  is 
whether  0  Geo.  4,  c.  69,  s.  1,  is  repealed  by 
24  &  25  Vict.  c.  96,  s.  17,  as  far  as  land  not  being  a 
warren  or  ground  used  for  the  purpose  of  breeding 
hares  or  rabbits  is  concerned. 

/.  Pater  son  argued  for  the  appellant. — By  the 
Ist  section  of  9  Geo.  4,  c.  69,  it  is  enacted  that  "  if 
any  person  shall,  after  the  passing  of  this  Act,  by 
night,  unlawfully  take  or  destroy  any  game  or 
rabbits  in  any  land,  whether  open  or  inclosed,  or 
shall,  by  night,  unlawfully  enter  or  be  in  any  land, 
whether  open  or  enclosed,  with  any  gun,  net, 
engine,  or  other  instrument,  for  the  purpose  of 
takinc:  or  destroying  game,  such  offender  shall, 
upon  conviction  thereof,  before  two  justices  of  the 
peace,  be  committed  for  the  first  offence  to  the 
common  gaol  or  house  of  correction,  for  any  period 
not  exceeding  three  calendar  months,  there  to  be 
kept  to  hard  labour,  and  at  the  expiration  of  such 
period  shall  find  sureties  by  recognisance,  or  iu 
Scotland  by  bond  of  caution,  himself  in  10^,  and 
two  sureties  in  hi.  each,  or  one  surety  in  lOZ.,  for 
his  not  so  offending  again  for  the  space  of  one  year 
next  following."  This  provision  must  be  impliedly 
repealed  if  the  enactment  contained  in  the  Lar- 
ceny Act  1851  (24  &  25  Yict.  c.  96),  sect.  17  of  which 
covers  the  same  offences.  "  Whosoever  shall 
nnlawfullv  and  wilfully,  between  the  expiration  of 
the  first  hour  after  sunset,  and  the  beginning  of 
the  last  hour  before  sunrise,  take  or  kill  anv  hart- 
or  rabbit  in  any  warren  or  ground  lawfully  uscmI 
for  the  breeding  or  keeping  of  hares  or  rabbi t8, 
whether  the  same  be  inclosed  or  not,  shall  he 
guilty  of  a  misdemeanor.'*  It  cannot  be  said  that 
this  field  was  not  ground  lawfully  used  for  the 
breeding  or  keeping  of  hares  or  rabbits ;  the 
justices  have  decided  that  this  section  of  the 
Larceny  Act  applies  only  to  warrens  on  ground 
used  expressly  for  the  breeding  of  hares  or  rabbits ; 
but  the  word  "  expressly  "  does  not  occur  in  the 
section,  and  warrens  do  not  exist  for  hares.     If  the 
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word  **  ground  "  has  any  signification,  it  mast  be 
the  same  as  "  land  "  mentioned  in  the  earlier  Act, 
that  is  wherever  rabbits  or  hares  can  be  found. 
[Cleasby,  B. — The  word  "ground"  must  mean 
something  ejusdem  generis  with  "  warrens."  as  for 
instance,  places  where  hares  are  preserved.  The 
fact  of  this  provision  being  contained  in  a  Larceny 
Act  confirms  the  view  that  the  section  can  relate 
only  to  a  species  of  property.]  A  field  may  surely 
be  includea  in  "  any  warren  or  ground  lawfully 
used  for  the  breeding  or  keeping  of  hares  or 
rabbits,  whether  the  same  be  enclosed  or  not." 

MeUor,  Q.C.,  appeared  for  the  respondent,  but 
was  not  heard. 

Cleasby,  B. — I  have  very  little  doubt  that  this 
man  mast  have  been  acquitted,  if  he  had  been 
indicted  under  sect.  17  of  the  Larceny  Act.  It 
must,  however,  be  a  question  of  fact  in  each  case 
how  far  the  ground  upon  which  poachers  are 
caught  is  used  for  breeding  or  keeping  hares  or 
rabbits.  Here  the  justices  have  found  conclusively 
as  a  fact  that  this  field  is  not  a  warren  or  ground 
used  for  this  purpose ;  and  that  being  so,  no  ques- 
tion of  law  arises.  Whether  an  open  field  like 
this  was  intended  by  the  Legislature  to  be  included 
in  this  section  we  need  not  consider,  but  it  is  a 
fair  inference  from  the  enactment  forming  part  of 
a  larceny  Act  that  it  relates  only  to  what  is  sub 
^nodo  property.  This  may  be  some  justification 
for  the  finding  of  fact  that  this  place  was  not  a 
warren  or  ground  treated  of  by  the  17th  section. 
The  appeal  must  be  dismissed. 

Grove,  J.— T  am  of  the  same  opinion.  The 
statement  in  the  case  is  conclusive,  out  if  it  had 
not  been  for  the  express  finding  of  fact  against 
the  appellant,  I  should  have  found  great  difiiculty 
in  determining  that  a  field,  in  a  farm  on  which 
there  are  rabbits  and  hares,  is  not  ground  used 
for  breeding  or  keeping  rabbits. 

Field,  J. — I  am  of  the  same  opinion. 

Judgment  for  respondent. 

Solicitors  for  appellant.  Heath  and  Parker ;  for 
W.  Games,  Brecon. 
Solicitor  for  respondent.  Field,  Boscoe,  and  Co, 


Saturday,  Feb.  12, 1876. 
Gregson  v,  Watson. 

Employers  and  Workmen  Act  1875  (38  ^  39  Vid. 
c.  90)  s.  4 — Weekly  hiring — Forfeiture  on  the 
ground  of  absence — Claim  for  wages  due. 

Plaintiff,  a  fa^ory  winder,  was  paid  every  Satur^ 
day 'for  the  number  of  sets  she  had  wound  off 
during  tlie  week  ending  on  the  preceding  Wednes- 
day ;  one  of  the  rules  of  the  defendants*  factory, 
in  which  she  worked,  was  that  fourteen  days* 
notice  in  writing  was  required  previous  to  leaving 
their  employme^U,  such  notice  to  be  given  on  a 
Thursday ;  and  all  persons  leaving  without  notice 
would  forfeit  the  whole  of  the  wages  to  which  they 
woidd  otherwise  have  been  entitled,  and  also 
render  themselves  liable  to  be  proceeded  eigalnst 
according  to  law. 

Hie  plaintiff  earned  Ss,  7d.  on  the  first  two  days  of 
one  week  of  her  employment,  was  absent  with 
leave  on  the  Saturday,  did  not  return,  and  whoUy 
left  the  defendant's  service,  without  leave  or  notice, 
on  Monday.  In  an  action  for  3«.  7d,  earned,  the 
County  Court  judge  held  that  the  plavntif*s  was  a 
weekly  hiring,  and  thai,  aUheugh  the  defendant's 


damage  by  reason  of  plaintiffs  ahsenee  wae  only 

Ss.,  the  plaintiff  could  not  recover  anyihuig  wnder 

sect.  11  of  the  Employers  and  Workmen  Aei  1875. 
Held,  upov>  aitpeal  that,  notwithstanding  thefori* 

night  s  notice  required,  the  facts  justiAed  the  find' 

ing  that  the  service  was  weekly ;  thai  the  plainiif 

had  no  claim  for  wages  or  other  sum  due  for  worm 

done;    and  that  the   County  Court  Judge  was 

right. 
Appeal  from  the  County  Court  of   Lancashire, 
holden  at    Blackburn  by  W.  A  Halton,  Esq., 
judge  thereof ; 

This  was  an  action  l)rought  by  the  plaintiff 
against  the  defendants  to  recover  certain  wages 
alleged  to  be  due  to  the  plaintiff  ander  the  follow* 
mg  circumstances. 

The  defendants  are  the  owners  of  a  cotton  iac* 
tory  at  Oswald twisle,  and  the  plaintiff,  who  was  a 
woman  subject  to  the  provisions  of  the  Factory 
Acts,  1833  to  1874,  was  employed  by  and  worked 
for  the  defendants  in  the  said  factory  as  a  winder. 

The  wages  of  winders  in  the  said  factory  gene* 
rally  are  regulated  by  the  number  of  sets,  that  is 
to  say,  of  cans  of  twist  which  each  winder  has 
wound  ofi  during  the  week,  beginning  on  the 
Thursday  morning  in  the  one  week  and  ending  on 
the  Wednesday  night  in  the  succeeding  week. 
Each  set  has  an  ascertained  weight,  and  is  of  a 
known  value,  and  ihe  weight  is  booked  by  the 
warehouseman  both  in  the  "  tally "  book  of  the 
winder,  and  in  the  books  of  the  employer  oo  the 
delivery  of  each  set.  The  amount  of  wages  is 
then  ascertained  on  the  Wednesday  night  in  each 
week,  and  is  paid  on  the  Saturday  following. 

The  plaintiff  worked  under  certain  rules,  and 
they  formed  part  of  the  contract  of  hiring  and 
service,  and  employment  between  the  plaintiff  and 
detendant. 

On  Wednesday,  the  10th  Nov.  last,  the  plaintiff's 
wages  were  duly  ascertained,  and  were  paid  to  her 
on  the  Saturday  following. 

On  Thursday  the  11th  Nov.  the  plaintiff  began 
another  week  of  her  service  and  employment. 
She  worked  as  usual  during  that  day,  and  anring 
Friday,  the  12th  Nov.,  and  it  was  admitted  that 
the  value  of  the  work  done  by  her  on  those  days 
amounted  to  the  sum  of  3s.  7d. 

On  Saturday  the  1 3th  Nov.  she  was  absent  from 
her  work,  but  the  plaintiff  had  obtained  from  the 
defendants  leave  of  absence  for  that  day.  On 
Monday,  the  15th  Nov.  the  plaintiff  did  not  retnm 
to  her  employment,  and  wholly  left  the  service  of 
the  defenaants,  and  on  Tuesday,  the  lOth,  the 
defendants  obtained  the  service  of  another  winder 
in  the  stead  and  place  of  the  plaintiff. 

The  plaintiff  demanded  payment  of  her  wages, 
and  it  was  admitted  that  the  sum  of  Ss.  7d. 
was  the  value  of  the  work  done  by  the  plaintiff  on 
the  11th  and  12th  Nov.,  but  the  defendants 
refused  to  pay,  and  this  action  has  been  brought  to 
recover  it. 

It  was  contended  on  behalf  of  the  plaintiff  that 
the  case  came  within  the  mean'ng  of  the  statoie 
38  &  39  Vict.  c.  90  (The  Employers  and  Workmen 
Act,  1875)  s.  11,  by  which  it  is  enacted  that,  "In 
the  case  of  a  child,  young  person,  or  woman,  sob- 
ject  to  the  provisions  of  the  Factory  Acts*  1833  to 
1874,  any  forfeiture  on  the  ground  of  absence  or 
leaving  work,  shall  not  be  denoted  from  or  set  off 
against  a  claim  for  wages  or  other  snm  doe  for 
work  done  before  such  absence  or  leaving  work, 
except  to  the  amount  of  the  damage  (if  any)  which 
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tbo  employer  may  bave  Btutainod  b;  reason  of  saoh 
abaence  or  leaving  work." 

It  was  contended  on  behalf  of  the  pkintifF  that 
it  was  the  intention  of  the  Legislatare  to  prevent 
the  wages  of  women  and  children  from  being  for- 
feited; and  that  the  said  Act  naa  intended  to 
mperMde  any  rules  that  might  be  made  by  a 
master. 

The  said  Gonnty  Coart  jndf^  dissented  from  thU 
arvoment,  and  be  fonnd,  under  the  circumstances 
Mid  facts  above  stated, — 

That  the  engSRemect  and  hiring  of  the  plaintiff 
was  a  weekly  birinp  and  engagement,  beginning 
on  the  Thursday  morning  in  each  neek,  and 
ending  on  the  Wednesday  nigbt  in  the  succeeding 
week. 

That,  by  the  defaalt  of  the  plaiutiS,  the  hiring 
of  tba  plaintiff  on  the  11th  Nov.  last  was  never 
completed,  and  that  any  sum  of  money  for  the 
Talne  of  the  work  done  by  her  on  the  11th  and 
12th  days  oF  Nov.,  was  not  payable  to  the  plaintiff 

K  reason  of  her  leaving  her  said  employment  on 
mday  the  15th  Nov.,  and  not  completing  her 
said  t«rm  of  service. 

That  the  said  enactment  did  not  apply  to  tbe 
present  case,  as  the  defendants  claimed  neither  a 
dednction  nor  a  set  off  against  a  claim  for  nagea 
or  other  sum  due  for  work  done,  as  no  sum  was 
abown  to  have  been  due  to  the  plaintiff ;  and  that 
the  forfeiture  spoken  of  in  tbe  statute  ivaa  for  a 
temporary  absence  or  leaving  work,  and  did  not 

Spfy  lo  a  total  rescisnion  of  contract  by  leaving 
s  aaroe  before  the  term  of  service  was  com- 
pleted. 

The  said  Gounty  Court  Judge,  therefore, 
directed  the  verdict  to  be  entered  for  the  defen- 
dants. 

Bnt  at  the  request  of  the  plaintiff,  and  thinking 
it  reasonable  and  proper  that  the  same  should  be 
allowed,  he  gave  permission  to  the  plaintiff  to 
appeal  against  his  said  decision. 

And  be  assessed  the  damages  which  the  em- 
plojers,  the  defendants,  aforesaid,  bad  finataine>d 
I>y  reason  of  the  plaintiff's  absence  and  leaving 
work  as  aforesaid,  that  is  to  say,  from  tbe  Monday 
rooming  nntil  tbe  Tuesday  following,  nlien  the 
defendants  obtained  the  assistsnce  of  another 
winder  in  the  stead  of  the  plaintiff,  at  tbe  sum 
of  3«. 

Notice  of  appeal  was  given  on  the  grounds 
following^ 

1.  That  the  plaintiff,  being  paid  by  piece  work, 
faer  wases  accrued  on  tbe  completion  of  each  set, 
nnd  at  the  time  she  left,  3'.  7d.  was  due  to  her. 

2.  That  the  eneagement  by  piecework  did  not 
conatitute  a  weekly  hiring. 

3.  That  tbe  operation  of  the  statate  rendered 
any  agreement  between  wbmen  and  their  masters 
inoperative,  the  effect  of  statute  38  A  3d  Vict. 
c.  90,  B.  11,  being  to  prevent  mast 
dedoctions  for  wages  earned  by  ' 
children. 

The  mles  before  mentioned  are  as  follows: 
BolM  to  be  observed  bj  all  peTKins  emplined  in  this 

■m. 

First,  fonrtean  days'  notios  in  writing  is  reqnirad  from 
wrtaj  pwaon  woikiiiB  m  this  establislunant  ptevioos  to 
leaiini  oar  emploj  (saoh  notice  to  be  given  on  a  Thsrs- 
dv),  and  fonrtten  daj«'  notiee  will  be  given  bj  as  to  all 
pecMBS  baforj  disehargiafr  ftsm  (eioept  as  stated  hsrei» 
iMirt ;  and  all  paraoei  teaving  onr  eraplojmsnt  witbonll 
mniu  tte  above  aottee  will  forTsit  the  whole  at  the 
wiWMto«Uckth«WMld  othaiwias  have  besn  entitlad, 


■od  also  render  tbesiselvei  liable  to  be  proceeded  againrt 

aoODtdinji  to  law. 

Bcoondl;.  any  psnion  before  sbseBting  himielf  or  hetk 
self  from  work  (with  tha  iutsntioD  of  ratarnlsg)  must 
obtain  tha  oonseut  of  the  overlooker  for  th^t  pnrpose, 
and  uiT  perioD  who  ma;  b«  prerented  from  altsuduig 
bin  or  ber  work  tbroagh  uoknves  ma§t  immediately  give 
niitioe  thereof  to  his  or  her  oTsilooker  ;  otherwiie  all 
w=.gee  dtie  shall  be  forfeited  and  irreoovarable,  and  enoh 
person  ahall  be  liable  to  dismisaal  withont  notdoe. 

Thirdly,  any  person  gnilty  of  neglect,  damaging,  or 
spoiling  work,  dieorderty  eondnot,  indecent  or  impToper 
behaviour,   sball    be   liable   to  be     disaba^ed     without 


■ame  when  reqanated  by  the  overlooker,  ehail  be  liable  to 
disobarged  without  notioe. 

Fiflhly,  a  fair  abatement  ahall  be  made  for  bad  or 
inferior  workmanship,  as  also  for  the  value  of  any 
materials  intrusted  to  any  peraon,  whiob  shall  not  be 


Tbe  opinion  of  tbe  court  is  therefore  requested. 

Whether  in  point  of  law  the  jud^ent  for  the 
defendants  is  correct.  If  so  the  judgment  is  to 
stand. 

If  not,  and  tbe  verdict  ought  to  have  been  for 
tbe  plaintiff,  the  judgment  for  the  defendants  to  be 
set  aside,  and  a  verdict  to  be  entered  for  the  aum 
of  7d. 

J.  Edvjardt,  Q.C.  (vrith  him  R.  8.  Wrigki) 
argued  for  plaintiff,  the  appellant.  The  County 
Court  Judge  has  teserved  for  the  consideration  of 
this  coart  all  tbe  points  npon  which  he  has  given 
a  decision.  [Yield,  J. — We  cannot  review  his 
findings  of  fact,  one  of  whiob  is  that  the  plaintiff's 
was  a  weekly  hiring.]  A  fortnight's  notice  is 
inconsistent   with   such   a   hiring,   and   the   only 

Sosslble  contract  under  tbe  defendant's  rules  is 
)r  piecework.  In  Rex  t.  Oreai  Yarmouth  (5 
M.  &  3.  114)  a  hiring  at  weekly  wages,  either 
party  to  be  at  liberty  to  part  at  a  month's 
notice,  was  held  to  be  a  yearly  hiring;  although 
tbe  cose  stated  that  the  panper  let  him- 
self by  tbe  week.  But  even  assuming  the  service 
to  be  by  tbe  week,  this  is  jnst  such  a  case  as  the 
Legislature  intended  to  provide  for  by  this  11th 
section.  In  Taylor  v.  Carr  (30  L.  J.  201,  U.  C.J 
by  one  of  tbe  rules  of  a  cotton  mill,  any  person 
absenting  himself  on  account  of  sickness  or  any 
other  cause,  was  immediately  to  give  notice  to 
the  overlooker ;  in  default  thereof  all  wages  then 
earned  were  to  be  forfeited.  A  weaver  in  tbe 
mill,  in  tbe  middle  of  the  day,  asked  the  over- 
looker for  leave  of  absence  for  half  a  day,  pro- 
mising to  return  to  work  the  next  morning  at  six. 
The  weaver  did  not  return  tbe  next  day  till  half 
past  one  in  the  aflemoon ;  and  it  was  held  that 
she  did  not  forfeit  her  wages  under  this  role,  for 
she  could  not  be  said  to  be  absent  withont  notice 
merely  bv  continuing  her  absence  longer  than  the 
perioa  which  she  nad  mentioned.  Upon  the 
authority  of  that  case,  the  County  Court  Jndge 
ought  to  have  held  that  the  second  rule  did  not 
apply ;  bnt  in  any  case  this  comeH  within  the 
11th  section  of  tbe  Employers  and  Workmen  Act 
Act  1875.  [Clbasby,  B.— This  was  no  clwm  for 
wages  or  other  sum  due  to  the  plaintiff.]  • 

ChanneU  appeared  for  the  defendant,  bat  was 
not  heard. 

Clbasbt,  B. — It  is  impossible  to  say  that  there 
was  not  in  this  case  ample  evidence  npon  which 
to  base  the  County  Court  Judge's  findings  of  fact. 


uo 
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The  nomber  of  sets  worked  by  the  winders  merely 
ftimish  a  mode  of  calcalating  the  amount  of  wages 
to  be  paid  each  week ;  their  service  and  employ- 
ment is  found,  as  a  fact,  to  be  weekly.  The  time 
required  for  notice  does  not  necessarily  fix  the 
period  of  service,  and  we  cannot  say  that  the  judge 
was  wrong  in  determining  that  the  plaintiff's  was 
a  weekly  hiring.  This  being  so,  we  have  to  con- 
sider whether,  under  the  circumstances,  there  is 
any  debt  due  to  the  plaintiff  from  the  defendant. 
Since  this  court  has  been  sitting,  we  have  had  a 
similar  point  before  us  {Saunders  v.  Whittle,  33  L.T. 
Rep.  N.  S.  816) ;  the  authorities  are  clear  that  if  a 
i»ervant  voluntarily  leaves  his  service  without 
notice,  he  cannot  recover  for  the  work  done  during 
the  broken  period  of  his  hiring.  There  were  in 
this  case  no  wages  due  to  the  plaintiff  until  she 
had  completed  her  week  from  the  Thursday  morn- 
ing before  she  absented  herself,  and  she  had  there- 
fore no  claim,  in  the  words  of  the  11th  section  of 
this  Statute,  "  for  wages  or  other  sum  due  for 
work  done,  before  such  absence  or  leaving  work." 
Grove  and  Field,  JJ.  concurred. 

Judgment  for  defendant  affirmed. 

Solicitors  for  plaintiff,  Shaw  and  Trem^llen,  for 
Aitiswarth  and  Son,  Blackburn. 

Solicitors  for  defendant,  Milne,  Riddle,  and 
MeOar. 


Feb,  5  and  11, 1876. 

Mayor,  Ac.,  op  Worcester,   v.  The  Assessment 
Committee  op  the  Droitwich  Union. 

Poor  raie^Loeal  hoard  of  health-^Rateahle  value 
of  waterworks— Statutory  limitation  charges  on. 

The  restrictions  imposed  by  law  on  a  %mblic  body 
as  to  the  profits  derivable  from  the  occupation  of 
waterworks  and  other  property  of  that  description 
is  to  be  regarded  in  considering  the  profiiable 
occupation  of  thai  body. 

The  Local  Board  of  Health  of  W.  were  the  owners 
and  ocruj'iers  of  certain  waterworks  in  the  varish 
of  C.,  find  supplied  tJie  inhabitants  of  Vf.  with 
water  at  a  charge  considerably  less  than  they  were 
entitled  to  exact  under  the  provisions  of  the 
Public  Health  Act  1848.  The  respondents,  wUhin 
whose  union  the  parish  of  0,  was  situated,  rated 
tlhtrn  as  though  they  had  been  a  company  who  oc- 
cupied the  works  solely  for  the  purpose  of  profit, 
and  on  a  basis  far  exceeding  the  profits  actually 

Held,  tluU  the  rateable  occupation  was  to  be  mea- 
stired  by  the  profits  actually   derived  from    the 
occupation,  and  not  by  the  profiis  which  might  be 
derived  by  a  company  occupying  the  works  solely 
/or  the  purpose  of  profit. 
Special  case    for  the  opinion  of    the  Court  of 
Queen's  Bench  stated  between  the  parties  by  con- 
sent, and  by  the  order  of  Blackburn,  J.,  in  pur- 
suance of  12  A  13  Vict.  c.  45,  s.  11. 
The  facts  are  as  follows : 

1.  The  appellants  are  the  mayor,  aldermen,  and 
citizens  of  the  city  of  Worcester,  who  being  the 
council  of  the  said  city  are  the  Local  Board  of 
Eealth  and  Urban  Sanitary  Authority  for  the  said 
city. 

2.  The  respondents  are  the  assessment  com- 
mittee of  the  Droitwich  union  ii:  which  the  whole 
of  the  parish  of  Claines  is  situated,  but  which 
parish  is  partly  in  the  city  and  partly  in  the 
conntj  of  Worcester. 


I  3.  In  the  year  1849  the  Public  Health  Act  1848 
(Statute  11  &  12  Vict.  c.  63),  was  applied  to  the 
city  of  Worcester,  and  the  appellants  became  the 
Local  Board  of  Health  for  the  said  city. 

4.  In  1856  the  appellants,  in  pursuance  of  the 
powers  conferred  by  the  before-mentioned  statute 
(which  statute  may  be  referred  to  by  either  party 
as  part  of  the  case),  and  for  the  purpose  A 
supplying  the  sanitary  requirements  of  the  said 
city  purchased  certain  land  in  that  part  of  the 
parish  of  Claines  which  is  situated  within  the 
municipal  boundary  of  the  city  of  Woroeater 
but  which  forms  part  of  the  Droitwich  Poor  Law 
Union,  and  is  for  poor  law  purposes  distinct  and 
separate  from  the  said  city  of  Worcester. 

5.  On  the  land  thus  purchased,  consisting  ol 
2a.  Ir.  14p.  at  Barbourne,  and  la.  Or.  33p.  at  Bain- 
bow  Hill,  in  the  said  parish,  the  appellants  erected 
waterworks  and  a  reservoir,  which,  with  certain 
mains  and  pipes  extending  throughout  the  said 
city  of  Worcester  for  the  supply  of  water  to  the 
inhabitants  of  the  Maid  city  of  Worcester  cost  30,0001. 
(including  20762.  the  price  of  the  said  land). 

.  6.  On  2nd  March  1858  the  appellants  duly  fixed 
a  rate  of  4d.  in  the  pound  per  annum  on  the  net 
annual  value  of  the  dwelling  houses  and  premises 
supplied  with  water  for  domestic  use,  cleanliness, 
and  drainage,  and  an  additional  charge  for  water 
used  for  trade  and  other  special  purposes,  and  also 
a  certain  scale  for  ^aler  supplied  by  meter.  In 
fixing  the  above  mentioned  rate  the  appellants 
took  into  consideration,  not  so  much  the  profit  to 
be  made  out  of  the  water  as  a  commercial  specula- 
tion, as  its  value  as  a  sanitary  agent  in  preserving 
the  health  of  the  said  city,  and  the  necessity  of 
bringing  the  supply  within  the  reach  of  the  poorest 
class  of  inhabitants,  and  in  order  to  induce  the 
inhabitants  to  discontinue  their  private  sources  of 
supply,  and  they  accordingly  fixed  a  price  which 
has  left  but  little  profit  above  the  actual  cost  of 
supply,  but  which  has  efiected  the  object  they  had 
in  view  by  promoting  the  general  use  of  the  water 
throughout  the  city. 

7.  The  price  which  the  appellants  actually  charge 
for  household  supply  is  only  4d.  in  the  pound  per 
annum  upon  the  nett  annual  value,  and  for  houses 
the  nett  annual  value  of  which  does  not  exceed 
81.  per  annum  they  only  charge  two-thirds  of  that 
amount,  and  when  the  rent  ot  the  houses  includes 
the  parochial  rates  (which  is  almost  universaliy 
the  case  in  the  dwellings  of  the  labouring  class) 
the  charge  is  only  one  half,  or  2d.  in  the  pound  per 
annum  on  the  rateable  value.  Thus  a  house  let  at 
lOl.  per  annum,  the  rateable  value  of  which  would 
be  about  SI.,  gets  an  unlimited  supply  of  water 
for  Is.  9d.  per  annum  if  the  tenant  pavs  the  rates, 
and  for  Is.  4d.  per  annum  if  the  landlord  pays  them, 
while  a  house  the  rateable  value  of  which  is  20L 
per  annum  gets  all  the  water  required  fordomestie 
purposes  for  6«.  Sd.  per  annum,  and  warehooaes, 
shops,  and  offices  of  the  same  rateable  value  at 
Ss.  4d.  per^annum. 

8.  The  appellants  have  also  a  scale  of  charges 
for  water  supplied  (not  by  meter)  for  trade 
purposes,  e.g.,  to  fishmongers,  10«.  per  annam; 
greengrocers,  4«.  per  annum ;  livery  atablee,  U. 
per  annum  for  each  stall;  washerwomen,  4§.  psr 
annum. 

9.  The  charges  for  supply  by  meter  range  Irom 
3d.  per  1000  gallons  for  the  largest  quaniitiea»  and 
^ing  up  to  7d.  per  1000  gallons  when  the  aopply 
IS  less  than  20,000  gallons  per  quarter,  mod  tlus  is 
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the  mazimain  charge.  The  above  charges  are  to 
be  taken  as  below  those  that  would  be  charged  bj 
the  appellants  if  they  were  an  ordinary  trading 
body. 

10.  In  1866  the  existing  waterworks  proving 
insufficient,  the  appellants  purchased  additions 
land,  consisting  of  5a.  Ir.  26p.,  at  Barboume,  in  the 
said  parish  of  Claines ;  and  between  the  years  1867 
and  1871  expended  about  18,000Z.  (inoludinff  about 
23001.  paid  for  such  additional  land)  in  enlarging 
the  then  existing  works.  The  said  further  sum 
of  18,0001.  and  the  former  sum  of  30,0002.  were 
raised  by  mortgage  of  the  general  district  rates  of 
the  said  city  of  Worcester,  repayable  by  annual 
instalments,  extending  over  thirty  years.  The 
interest  and  instalments  of  principal  payable  in 
the  year  ending  31st  Aug.  1873,  amounted  to 
29762.  Of  the  said  sum  of  48,0002.  the  sum  of 
37,2502.  or  thereabouts  has  been  expended  in  the 
said  parish  of  Claines. 

11.  In  1869,  whilst  the  extension  of  the  said 
works  was  in  progress,  a  new  valuation  list  for 
the  parish  of  Claines  was  approved  by  the  assess- 
aient  committee  of  the  Droitwich  union. 

12.  On  13th  June  1873,  a  supplemental  valuation 
list  for  the  said  parish  was  approved  by  the  said 
assessment  oommittee,  and  the  former  was  can- 
oeUed. 

13.  On  22nd  Oct.  1873,  a  new  valuation  list,  or 
supplemental  valuation  list,  for  the  said  parish, 
was  approved  by  the  said  assessment  committee, 
in  which  both  of  the  above  mentioned  assessments 
were  cancelled. 

14.  On  17th  Dec.  1873,  notice  of  objection  and 
appeal  against  the  said  valuation  list  was  served 
oil  the  overseers  and  on  the  assessment  committee, 
the  principal  and  main  ground  of  objection  being 
that  the  appellants  were  over  assessed  or  rated  in 
respect  of  the  gross  estimated  rental  of  the  water- 
works and  land  occupied  by  them  in  the  said 
parish  of  Claines. 

15.  The  appellants  failed  to  obtain  any  relief 
from  the  assessment  oommittee,  and  they  have 
appealed  to  the  Court  of  Quarter  Sessions  against 
the  poor  rates  based  on  the  said  valuation  list 
made  on  22nd  Oct.  1873,  their  principal  grounds  of 
such  appeal,  and  the  only  one  now  raised  being  the 
same  as  above  stated. 

16.  By  the  accounts  of  the  Local  Board  of 
Health,  which  are  annually  audited,  printed,  and 
circulated  in  accordance  with  the  Municipal  Cor- 
poration Act,  the  Public  Health  Act,  1848,  and 
the  Local  (Government  Act,  1858>  it  appears,  as 
the  fact  is,  that  the  whole  net  income  derived  from 
the  said  waterworks  during  the  eisht  years  pre- 
vious to  such  appeal,  averaged  about  6512.  per 
annum,  without  any  deduction  having  been  made 
for  rates,  taxes,  expenses  of  management,  collection 
of  water  rate,  depreciation  of  plant  and  machinery, 
and  other  matters  which,  in  making  a  commercial 
account,  would  have  been  allowed  for. 

17.  The  appellants  contend  that  the  provisions 
of  the  Public  Health  Act  contain  the  only  authority 
for  the  appellants  to  charge  a  water  rate  on  con- 
sumers c^  water,  and  that  such  a  rate  only  is 
authorised  by  the  statute  as  might  be  reasonably 
exfwoted  to  be  necessary  to  de&ay  the  expenses 
incident  to  the  wator  supply,  and  that  they  have 
no  authority  by  the  said  Act  or  otherwise  to  receive 
any  more  money  from  the  consumers  than  is  re- 
quired to  pajr  the  above-mentioned  expenses. 
And  lorih^,  that  as  the  inhabitants  have,  on  the 


faith  of  the  existing  rates,  adopted  the  water  sup- 
ply of  the  appellants,  and  suffered  their  private 
resources  to  fall  into  disuse  without  special  causes, 
it  would  be  a  breach  of  good  faith  to  alter  such 
rates.  And  that  therefore  the  appellants  are  only 
rateable  for  the  rent  which  a  tenant  from  year 
to  year  would  give  for  the  land  subject  to  the 
existing  rates,  and  the  same  restrictions  (if  any) 
as  those  under  which  the  appellants  hold  it,  and 
not  that  which  a  tenant  entirely  unfettered  might 
give. 

18.  The  respondents,  on  the  other  hand,  contend 
that  it  is  right  to  rate  the  appellants  in  respect  of 
the  waterworks  in  Claines  (as  directed  by  sect.  1 
of  the  6  &7  Will.  4,  c.  96)  at  what  a  tenant  would 
give  with  liberty  to  raise  the  price  of  water  as  he 
might  think  proper,  so  far  as  not  restricted  by 
law ;  that  there  were  no  restrictions  by  law  in  the 
present  case,  and  that  the  fact  that  appellants,  in 
fixing  their  rates,  looked  only  to  the  benefit  of  the 
inhabitants  and  ratepayers  of  the  city  of  Worcester 
only  transfers  the  advantage  and  benefit  of  the 
property  from  themselves  to  those  inhabitants  and 
ratepayers  for  whom  they  are  trustees,  and  that 
it  would  be  unfair  that  the  inhabitants  and  rate- 
payers of  the  city  of  Worcester  should  enjoy  this 
advantage  and  benefit  at  the  expense  of  the  psrish 
of  Claines  and  the  rest  of  the  Droitwich  Union. 

19.  If  the  court  should  be  of  opinion  that  the 
contention  of  the  appellants  is  right,  then  the  said 
rate  is  to  be  amended,  and  so  much  of  the  valua- 
tion list  as  refers  to  the  land  and  works  in  question 
is  to  be  cancelled;  and  the  income  that  the  ap- 
pellants have  actually  received  from  the  land  and 
works  shall  be  taken  as  the  fair  annual  value 
thereof,  and  the  assessment  shall  stand  at  6002.  as 
the  gross  estimated  value  of  the  said  land  and 
works,  and  5402.  as  the  rateable  value  thereof,  as 
aforesaid. 

20.  If  the  court  should  be  of  opinion  that  the 
contention  of  the  respondents  is  right,  then  the 
assessment  of  17502.  as  the  gross  estimated  value, 
and  14002.  as  the  rateable  value,  is  to  stand. 

21.  The  court  is  to  have  power  to  draw  in- 
ferences, and  to  send  back  the  case  for  further 
information  if  required. 

DoiodeeweU,  Q.C.  and  Castle,  for  the  appellants. 
— It  is  not  denied  that  these  waterworks  are  liable 
to  be  rated  ;  the  question  is  whether  the  corpora- 
tion of  Worcester,  having  provided  these  works 
out  of  public  moneys,  are  to  be  placed  in  the  situa- 
tion of  private  speculators,  conducting  waterworks 
as  they  think  proper,  and  solely  with  a  view  to 
their  own  interest.  The  appellants  are  a  public 
body,  subject  to  the  provisions  of  the  I^ublic 
Health  Act  1848  (11  A  12  Vict.  c.  63)  which  con- 
trols their  powers.  See  sects.  75  to  78,  and  sects. 
89  and  93.  It  is  submitted  that  where  a  body 
has  vested  in  it  by  Act  of  Parliament  the  power 
of  levying  rates  for  cen>ain  purposes,  and  such 
power  is  limited,  the  true  principle  is  that  the 
rate  is  only  tcr  be  assessed  on  profits  actually  made 
in  carrying  out  bond  fide  the  purposes  for  which 
such  body  was  elected.  [Clbasbi,  B. — Then  if  no 
profits  are  made  there  can  be  no  rate.  Field,  J., 
referred  to  Staley  v.  Castleton  (33  L.  J.  178,  M.  C.)]. 
The  case  of  the  Mayor  of  Liverpool  v.  Overseers 
of  Waveriree  (39  Justice  of  the  Peace,  101) 
is  precisely  in  point.  There  the  corporation  of 
Liverpool  held  land  in  the  parish  of  Wavertree, 
from  which  they  pumped  water,  which,  with  water 
obtained  from  other  sources,  was  sold  over  a  large 
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area,  including  the  parish  of  Wavertree,  at  a  rate 
which  was  only  sufficient  to  cover  the  whole 
expenses,  the  coiporation  being  prohibited  by 
statute  from  making  any  profit  by  the  supply  of 
water.  The  court  (Blackburn,  J.,  and  Lush,  J.)  held 
that  they  were  not  liable  to  be  rated  as  a  trading 
company  making  a  profit,  and  that  the  test  was 
what  a  yearly  tenant  would  give  who  was  subject  to 
the  restrictions  put  upon  his  use  of  the  land  by  the 
statute.  In  the  case  of  the  Mersey  Docks  v.  Cameron 
Jones  (11  Clarke,  H.  L.  Bep.  443 ;  20  C.  B.,  N.  S.,  66) 
Lord  Chelmsford  in  the  course  of  his  judgment 
says,  "  If  an  occupier  shows  no  benefit  of  any 
description  from  his  occupation,  it  forms  no  part 
of  the  general  ability  of  the  parish  "  (see  Clarke, 
H.  L.  Rep.  519).    They  likewise  cited 

Allison  ▼.  Monktoearmouth,  4  EU.  &.  B.  13 :  23  L.  J. 

177,  M.  C. ; 
R.  V.  London  and  North-Westem    Railway  Coin- 

pany,  L.  Rep.  9  Q.  B.  134 ;  29  L.  T.  Rep.  N.  8. 910 ; 

43  L.  J.  57,  M.  C. ; 
Overseers  of  SunderlandY,  Sunderland  Union,  18  C.  B. 

531 ;  34  L.  J.,  721,  M.  C 

H.  Matthews,  Q.C.  and  A.  B,  Jelf,  for  the  re- 
spondents, contended  that  for  the  purpose  of 
rateability  the  fact  of  the  appellants  being  a  public 
body  whose  powers  are  in  some  degree  limited  by 
Act  of  Parliament  ought  not  to  be  regarded,  and 
that  the  capacity  of  the  tenement  to  produce  and 
not  the  actual  produce  was  the  true  test  of  what 
should  be  its  rateable  value.    They  referred  to 

R.  V.  Longswood,  13  Q.  B.  116 ;  18  L.  J.  65,  M.  C. ; 
R.  V.  Kentmere,  17  Q.  B.  551 :  21  L.  J.  13,  M.  C. ; 
Liverpool  v.  West  Derby,  6  E.  &  B.  704 ;  25  L.  J.  112, 

M.  C. ; 
R.  V.  Manchester,  21  L.  J.  160,  M.  C. ; 
R,  V.  Rhymney,  L.  Rep.  4  Q.  B.  276  $  10  B.  &  S.  Bep. 

198; 
Metropolitan  Board  of  Worlcs  v.  West  Ham,  23  L.  T. 

Rep.  N.  S.  490 ;  L.  Bep.  6  Q.  B.  193 ; 
R.  V.  Longwood,  17  Q.  B.  871. 


Dowdeswell  replied. 


Cur,  adv,  vult. 


\ 


The  judgment  of  the  court  (Cleasbt,  B.,  and 
Field,  J.)  was  delivered  on  11th  Feb.  by  Cleasby, 
B. — The  question  in  this  case  is  not  the  rateability 
of  a  public  body  in  respect  of  premises  occupiea 
by  them  for  public  purposes.  That  question  has 
been  for  some  time  settled ;  and  it  is  not  disputed 
that  the  appellants,  who  are  the  Local  Board  of 
Health  for  Worcester,  are  liable  to  be  rated  in 
respect  of  waterworks  erected  and  occupied  by 
them  for  the  purpose  of  supplying  the  inhabitants 
with  water.  The  question  is,  whether  the  rateable 
occupation  is  to  be  measured  by  the  profits  actually 
derived  from  the  occupation,  or  oy  the  profits 
which  might  be  derived  from  it  by  a  person  or  a 
company  who  occupied  the  works  solely  for  the 
purpose  of  profit  The  fact  being  that  the  corpo- 
ration, having  in  view  the  benefit  of  the  inhab- 
itants, have  made  the  scale  of  rates  so  low  as  to 
leave  a  profit  only  of  6001,  upon  the  rates  actually 
received,  after  deducting  the  expeAses  connected 
with  the  providing  of  the  water,  collection,  &c, 
upon  which  amount  they  contend  they  ought  to  be 
rated;  whereas  the  i;espondents  contend  that  a 
trading  company,  with  the  same  power  of  trading, 
might  have  realised  a  net  profit  of  14002.,  in  which 
amount  they  say  the  rate  ought  to  have  been 
made.  It  seems  to  me  the  respondents  cannot 
maintain  the  rate  they  contend  for,  and  that 
the  restrictions  which  are  put  by  law  on  a 
pahho  hodj  as  to  the  profit  derivable  from  the 


occupation  of  waterworks  or  gasworks,  or  other 
property  of  that  description,  must  be  renrded  in 
considering  the  profitable  occupation  of  tnat  body. 
For  example,  if  the  local  board  was  prohibited 
from  charging  more  than  2c2.  a  week  on  a  dwell- 
ing house,  and  the  waterworks  were  so  complete 
and  the  demand  so  great  that  a  private  tFadiog 
company  would  be  able  to  charge  oi.  a  house,  we 
should  feel,  no  doubt,  whatever,  that  the  local 
board,  whose  duty  it  was  not  to  let  to  a  trading 
company,  but  themselves  to  occupy,  could  only  be 
rated  upon  the  occupation  and  the  rate  which  they 
were  compelled  to  charge.    This  is  not  the  present 
case  but  only  an  illustration  of  a  restriction  pat 
by  law  upon  the  value  of  the  occupation,  and  Uie 
effect  of  it  could  not  be  disputed,  and  indeed  was 
barelv  disputed  in  the  course  of  the  argaraent 
The  hypothetical  tenant  subject  to  no  restriction 
cannot  represent  the  real  occupier  who  is  by  law 
subject  to  restrictions ;  this  conclusion  would  be 
well  supported  by  Reg.  v.  Metropolitan  Board  of 
Works  (19  L.  T.  Rep.  N.  S.  348 ;  L.  Rep.  4  Q.B.  15 ;  M 
L.  J.  24, M.  C.) ;  and  Metropolitan  Board  of  Works  T. 
Ovf^rseers  of  West  Ham  (ubi  sup.),  and   is  fairly 
borne  out  by  the  opinion  of  Wightman,  J.,  and 
Crompton,  J.,  in  B.  v.  Longwood  (17  Q.B.  871). 
We    were    also    referred  during    the    argament 
to  another    case,  Mayor    of  Liverpool  v.     Over* 
seers    of  Wavertree    (ubi    sup.),    and  it  may  be 
said  to  have  been  there  expressly  decided.    The 
only  question,  therefore,  is,  whether  a  public  body, 
exercising  their  powers  properly  for  the  benefit  of 
the  inhabitants,  and  making  their  rates  hondAde 
for  that  purpose,  and  so  regulating  their  conaact 
by  the  restriction,  as  it  may  be  called,  of  acting  in 
obedience  to  the  Act  of  Parliament,  can  be  pro- 
perly represented  for  the  purpose  of  rating  hj  a 
nypothetical  tenant  acting  under  no  such  restrio- 
tion.    We  are  of  opinion  they  cannot ;  they  onlj 
acquire  the  right  to  the  rates  by  the  Act  of  Parlia- 
ment, for  the  purpose  of  carrying  the  objects  of 
the  Public  Health  Act  properly  into  effect,  and  the 
profitable  occupation  which  they  in  fact  have,  is 
the  only  one  which  they  can  properly  have,  and  it 
would  be  strange  to  rate  them,  not  in  respect  or 
what  they  can  properly  enjoy  and  do  enjoy,  bat  in 
respect  of  what  they  cannot  properly  enjoy  and  do 
not  enjoy.    We  adopt  the  judgment  of  Lush,  J.,  in 
the  before  cited  case  of  Metropolitan  Board  of 
Works  V.  Overseers  of  West  Ham  (ubi  sup,),  Uial 
the  proper  mode  of  eutimating  the  profitable  oooa- 
pation  is  to  take  it  as  it  actually  is.    No  dialiiic- 
tion  was  attempted  to  be  made  between  the  moocf 
derivable  from  the  rates  properly  ao  oalM,  ana 
that  derived  from  agreements  with  traders  aid 
manufacturers.    The  question  above  diaoosaed  vtf 
the  only  one  argued  before  us ;  and  it  appears  lo 
us,  for  the  reasons  above  given,  that  the  oontsB- 
tion  of  the  appellants  is  right,  and  that  as  the  tan 
of  6002.  properly  represents  the  value  of  the  profiti 
actually  had,  the  gross  estimated  rental  ooghl  to 
be  reduced  to  that  sum,  and  the  rateable  vafaK 
to540L 

'     Judgment  for  tkejappsUmutt 

Solicitors :  Church,  Sons  and  CZaribe,  agents  fo 
Southall,  Worcester,  for  appellants. 

Solicitors :  Tucker  and  Ldka,  agents  Ibr  Bit^ 
croft,  Droitwich,  for  respondents. 
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Stott  (app.)  V,  DicKiHSON  (reap.). 


[Div.  App. 


Thwsdhy,  Feb.  17, 1876. 
Stott  (app.)  v,  Dickinson  (reap.) 

Coal  Mines  Regulation  Ad  1872  (35  ^  36  Vict  c. 
76,  88.  41  and  72) — Abandoned  mine — Owner — 
Condution  of  agreement — Contractor. 

In  1860  appeUant  proposed  in  writing  to  take  from 
the  lanatord  certain  coal  mines  for  fourteen  years, 
from  Michaelmas  of  that  year,  at  a  certain  rentj 
a  lease  to  be  granted  and  accepted  with  provisions 
contained  in  a  then  existing  lease  of  other  mines. 
The  landlord  accepted  this  proposal  vn  writing,  but 
no  lease  was  executed.  One  of  theprovisions  men- 
Honed  wiu,  that  when  and  so  soon  as  the  pits, 
9hafis,roads,Scc.,should  be  discontinued  or  become 
useless,  the  lessee  would  fill  up  or  remove  the  same, 
unless  the  lessor  should  signify  his  wish  that  the 
same  should  be  kept  open  or  continued. 

In  1871  ihe  appellant  discontinue  working  these 
mines. 

In  Dee.  1875  he  was  convicted  by  justices  under  the 
Coal  Mines  Regulation  Ad  1872,  s.  41,  upon  a 
charge  of  not  causing  the  tops  of  the  shafts  of 
these  mines  to  be  hspt  securely  fenced  for  the  pre^ 
vention  of  accidents  on  the  2dth  Nov.  previously. 

Held,  upon  a  ease  staled,  that  appeUant  was  not  al 
the  date  charged  an  owner  of  the  shafts  within  the 
interpretalion  of  thai  term  in  sect.  72. 

Sect,  41  applies  to  a  mine  abandoned  or  discon^ 
tinued  at  any  time  before  or  after  tJie  time  of  the 
Ads  coming  into  operalion. 

This  was  a  case  stated  by  two  justices  of  the  peace 
in  and  for  the  county  of  Lancaster,  under  the 
statute  20  &  21  Yict.  c.  43,  for  the  purpose  of  ob- 
taining the  opinion  of  this  court  on  questions  of 
law  which  arose  before  then  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  the  county  sessions 
room,  in  the  Town  Hall,  in  Little  Bolton,  in  and 
for  the  division  of  Bolton,  in  the  county  of  Lan- 
caater,  on  the  27th  Dec  1875,  an  information 
preferred  by  Joseph  Dickinson  (hereinafter  called 
the  respondent)  against  James  Stott  (hereinafter 
called  the  appellant),  under  sect.  41  of  the  Act 
35  A  36  Vict.  c.  76,  charging  "for  that  he, 
the  said  James  Stott,  within  three  calendar  months 
last  past,  that  is  to  say,  on  the  29th  Nov.  last,  at 
Kearsley,  in  the  said  county,  then  being  the  owner 
of  a  certain  coal  mine  there  situate,  the  same  being 
a  ooal  mine  within  the  intent  and  meaning  of  the 
Coal  Mines  Regulation  Act  1872,  and  which  mine 
ma  then  abanaoned  and  the  work  thereof  discon- 
tinaod,  did  not  after  notice  in  writing  duly  given 

Sthe  said  Joseph  Dickinson,  as  such  inspector 
mines  as  aforesaid,  cause  the  tops  of  the  two  shafts 
of  the  said  mine  to  be  kept  securely  fenced  for 
the  prevention  of  accidents,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided," 
was  heard  and  determined  by  the  said  justices,  the 
gaid  parties  respectively  being  then  present,  and 
mon  such  hearing  the  appellant  was  duly  con- 
Ticted  before  them  of  the  said  offence,  and  they 
adjudged  him  to  forfeit  and  pay  the  sum  of  lOL, 
to  be  paid  and  applied  according  to  law,  and  also 
to  pay  to  the  said  respondent  the  sum  of  lU  6s. 
for  nifl  coata  in  tliat  behalf;  and  if  the  said  several 
snms  were  not  paid  forthwith,  they  ordered  that 
the  same  ahoold  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  appellant ;  and 
in  default  of  sufficient  distress,  they  adjudged  that 
the  said  appellant  should  be  imprisoned  in  the 
coonty  prison  for  the  Hundred  of  Salford  in  the 
said  ooonty  £6r  the  space  of  one  month,  unless  the 


said  several  sums  and  all  costs  and  charges  of  the 
said  distress  and  of  the  commitment  and  convey- 
ing of  the  said  appellant  to  the  said  prison  should 
be  sooner  paid. 

And  whereas  the  appellant  being  dissatisfied 
with  the  justices*  determination  upon  the  hearing 
of  the  said  information,  as  being  erroneous  in 
point  of  law,  did  pursuant  to  sect.  2  of  the  said 
statute  20  &  21  Vict.  c.  43,  apply  to  them  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  the  grounds  of  such  their  determination 
as  aforesaid  for  the  opinion  of  the  court,  and  duly 
entered  into  a  recognisance  as  required  by  the 
statute  in  that  behalf. 

Now,  therefore,  the  said  justices  in  compliance 
with  the  said  application  and  the  provisions  of  the 
statute  stated  and  signed  the  following  case : 

Upon  the  hearing  of  the  said  information,  it 
was  proved  on  the  part  of  the  respondent,  and 
found  as  a  fact,  that  he  (the  respondent)  was  one 
of  Hor  Majestv's  Inspectors  of  Mines,  and  was 
duly  authorisea  by  the  Secretary  of  State  for  the 
Home  Department  to  take  proceedings  against 
the  appellant  for  the  offence  set  out  in  the  infor- 
mation. 

It  was  proved  bv  the  respondent  that  in  the 
month  of  Sept.  18/5,  his  attention  was  drawn  to 
the  dangerous  state  of  some  disused  pits  in  the 
township  of  Kearsley,  in  consequence  of  which 
the  respondent  visited  the  pits  and  found  that  the 
covering  of  one  shaft  had  holes  in  it  large  enough 
for  a  person  to  drop  through.  This  shaft  was 
partly  covered  up,  and  the  other  shaft  had  one 
small  hole  in  the  cover,  the  plank  cover  entirely 
rotten  at  one  end,  and  would  have  formed  a  trap 
if  anyone  had  stepped  on  it.  An  occupation  road 
goes  close  past  these  pits,  and  it  was  a  likely  place 
For  accidents.  The  respondent  then  addressed  the 
following  letter  to  the  appellant : 

Pendleton.  Manchester,  13th  Sept.  1875. 

Dear  Sir, — Information  has  been  reoeived  by  me  this 
evening  that  the  old  pits  at  Unity  Brook,  late  in  vonr 
oocnpation  are  in  a  dangeroos  state.  It  appears  that  the 
planKS  with  which  they  were  covered  have  beoome 
decayed,  and  that  as  children  are  frequently  playing 
near,  it  is  feared  that  an  accident  may  occur.  1  feel 
sore  that  no  one  would  regret  such  an  occorrence  more 
than  vooraelf .  Will  yoa  therefore  be  so  good  as  to  inform 
me  who  is  the  owner  reiponsible  for  the  secure  tencing, 
and  if  it  be  yourself  that  yon  will  have  the  fencing  done 
without  delay  P  Faithfully  yours, 

JosKPH  Dickinson,  Inspector  of  Mines. 

Jks.  Stott,  Edq.,  Weathoughton. 

On  the  14th  Sept.  1875,  the  appellant  addressed 
the  following  letter  to  the  respondent  in  reply  to 
the  respondent's  letter  of  the  13th  Sept. 

Westhonghton,  Bolton,  Sept.  14th  1875. 

Dear  Sir,— The  pits  of  the  old  Unity  Brook  Colliery. 
My  tenure  of  the  place  ceased  five  years  or  more  ago,  and 
before  its  expiration  I  offered  to  restore  the  ground,  fill 
up  the  pits,  Ac,  conditionally  on  having  the  privilege  of 
moving  the  buildings.  I  never  got  any  reply,  but  I  have 
since  the  place  oeased  to  produce  coal  at  various  times 
made  the  coverings  of  the 'pits  temporarily  secure  to 
prevent  accidents.  I  must  now,  however,  decline  to  do 
anything  more  or  to  accept  the  slightest  responsibility. 
The  property  is  Major  Starkie's,  and  Mr.  T.  F.  Whita- 
head,  of  Bolton,  is  Ms  mining  agent.  I  should  think  a 
communication  to  him  would  command  prompt  atten* 
tion.  Faithfully  yours, 

J.  Dickinson,  Esq.  Jas.  Stott. 

After  the  receipt  by  the  respondent  of  this 
letter,  the  respondent  had  some  correspondence 
with  the  agents  of  Major  Starkie.  and  on  the  26th 
Oct.  1875,  he  (the  respondent)  again  visited  the 
pits  and  found  them  untoached,  and  a^n  on.  thfi^ 
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29th  Not.  1875,  reepoDdent  visited  the  pita  and 
found  tbeni  in  the  fuds  condition  as  on  the  pre- 
Tions  visits.  On  the  6(h  Dec.  1875,  responoent 
rebeived  from  the  appelUrt  the  folloiring  letter  : 
Weatbooghton.  BoltoD,  Deo  Sth  187S. 

Ht  dor  lir.— Old  pits  at  Dnitr  Brook.  A  lottoighi 
■goTNav.  23rd)  I  wiots  to  Hi.  Hopwooa  ujinEtbatl 
would  (without  prejadioa)  m  that  UieM  pita  won  lude 
aacnua  at  leaat  for  a  time.  I  aiamiued  tlicir  ilkta  nad 
oldarad  the  woik  dons,  and  I  an  annoyed  it  ia  not  oom. 
Vlatad.  Ton  m^  proaeoDte  dw,  bnt  aanDot  hold  ms 
Teaponaible  Futbfntly  jonra, 

Joaaph  DiokinBon,  E>q.  Jans  Stott. 

On  the  10th  Dec,  1875,  the  respondent  received 
the  foUoning  letter  from  the  appellant  :>— 

Waathonghton,  Bolton,  Deo.  10th  1875. 

Mr  dear  Sir,— 1  hope  yon  will  not,  aft«r  all,  find  it 
naadlal  to  proaraats  aither  Major  Btarkia  or  hia  agant* 
tor  tba  nnwa  oondition  of  tha  old  pita  at  Daity  Brook  ; 
tbvr  at*  now  all  right,  and  bmd  tha  man  I  iDstniatad  a 
fotbiight  ainoe  laat  Honda;  dona  hia  dnt;  and  tnldUsd 
hia  promiae,  the  proToo>tion  wonld  not  ba>e  ariaen. 
Paithtnlly  yonri. 

J.Diokinson,  Eaq.  Jas.  Stott. 

In  replv  to  this  tetter  the  respoodent  wrote  to 
the  appellant  as  follows : — 

Pendleton.  Uanaheator,  11th  Deo.  1875. 

Dear  Sir.—Old  pit  at  Unity  Brook.  1  bare  teoeired 
yonr  letter  of  yeaterday,  bnt  after  all  the  delay  yon  will 
not  be  anrpriied  Ui  hear  thst  tha  matter  ia  no«  in  Hoaars. 
Holdan  and  Hotden'a  handa,  and  the  informationa  again iit 

Sin  and  Ur,  Btarkie  are  aigned.     The  hearing  ia  filed  for 
onday,  the  SOth  inat.        Still  faitbfnltj  yoora, 
Jamaa  Stott,  Eaq.  Joseph  Dicdhsoii. 

On  the  12th  Dec.  1875,  the  appellant  sent  the 
following  letter  to  the  rcapondeut : — 

WeatbonghtoD,  Dao.  lath  1875. 
Dear  Sir,— Old  pita  at  SpindU  Point.  Tour  Undneia 
(as  yon  •nhfcribe  yonnelt  "  atill"  yoDnfaitbrally)  will, 
I  tratt,  permit  ma  to  trouble  yon  with  one  more  latter 
on  this  aobjeot  to  explain  what  I  think  might,  with  ad. 
Tuitage,  haTs  bean  explained  sooner. 

a.  There  Berer  was  eren  a  stamped  agreement. 

S.  Never  any  memorancla  of  oonditiona  aioapt  aa  to 
royal  ties,  term,  and  anol«  that  oonditions  ibonld  ba  thoae 
naoal  in  that  eatata  iFaaeB. 

4.  It  ia  Sts  or  aii  yeaia  ainoe  my  ooonpatiun  came  to 

5.  At  that  time  I  offered  to  fill  np  tha  pit*,  and  fmm 
that  day  to  this  never  ha^  a  reply  :  now,  however.  Hr. 
Slarkia  i«  drairoiu  I  ahoold  Sll  np  these  pits. 

6.  I  am  uegi.tiating  (or  gome  of  Hr.  Starkia's  Of«l 
1*en  for  mv  oompany,  and  qnite  expect,  if  ha  ia  fiued  by 
JOB.  he  will  be  so  leied  aa  to  abut  the  matter  up.  (On 
thia  teat  acoonut  al<  Le  da  t  fear  tbe  rssnlt  of  the  pro. 
aeaotion). 

7.  On  the  23rd  Nov.  I  waa  at  tba  old  pita,  and  ordered 
the  manager  at  the  present  IT.  Brook  Colliery  to  get 
them  aeonred  at  onoe,  and  I  aven  told  him  proaeoallon 

waa  imminent:  on  tha  24tb  esrty  I  left  for  the  weat  of 

Ireland  ;  I  did  not  retom  till  Deo.  7tb. 

8.  The  manager  rafeired  to  ia  leaving,  and  qnite  aa 
mnoh  on  acoonnt  of  this  matter  aa  anything  else,  hia 
only  eioaae  twing  his  pretondad  oloae  applioation  to  his 
colliery  dntiea.  Faithfully  yoors, 

J.  Dicfciuaon,  Eaq.  Jas.  Stott. 

On  the  part  of  the  respondent  it  was  proved 
that  on  the  6th  Dec.  iH7i>,  the  appellant  forwarded 
the  following  telegram  to  Mr.  Hejwood,  the  estate 
agent  of  Major  Starkie,  the  lessor  of  these  pits  :  — 

From  J.  Stott,  Mail  Packet,  Holyhead,  to  Tboa.  Hop- 
wood.  Eaq.,  Whalley.— Ordtred  pita  aeoored  a  fortnight 
ainoe  to-day  ;  only  got  your  talegiam  in  West  of  Ireland 
lata  on  Saturday. 

And  on  the  same  daj  the  nppellant  forwarded  the 
following  telegram  to  Mr.  Whitehead,  the  mining 
agetit  to  Major  Starkie : — 

From  J.  Stott,  Hail  Packet,  Holyhead,  tu  F.  J.  Whita- 
ba»d,   Esq.,    Hawdaleyatreet,   Bolton.— Ordered    pits 


aamrad  fortij^t  ago  ;   will  write  yon  to  sifUi  hM* 

wiiad  lnapaat«r. 

On  the  part  of  the  respondent  it  w*s  provad 
that  on  the  20th  Nov.  1875,  the  appellant  for- 
warded to  Mr.  Eopwood,  Major  Starkie'a  agoot, 
the  following  letter: — 

Weattaooghton,  Bolton,  Nov.  SOth,  187&. 

Dear  Sir  —I  have  a  pleaaaat  reooUeotiaa  <rf  tha  timi 

Uajor  Starkie  allowed  me  (or  payment  of  rvnt  aooruisg 

from  the  OIJ  Unity  Brook  Colliery ;  and  whatavat  say 

be  my  oODTiotion  aa  to  liability  for  the  praaant  laaaaaii 

condition  of  the  pita,  I  am  willing  (of  eonrae  wlUHat 

prejndioe)  to  make  them  thoroughly  aeonre  witUn  thi 

meaning  of  tha  Mines  Inspeotiou  Aot,  and  to  do  as  wtth- 

ont  losn  of  time.    For  this  pnrpoee  I  ahall  go  over  tha* 

on  Hond»y  morning.  Tonra  very  tnly, 

T.  Hopwood,  Eaq.  Ja*.  BtotT. 

On  the  part  of  the  respondent    tbe  folIowiBg 

docoment  was  pat  in  and  admitted  as  evidence:- 

Sept  4Ui,  1860^ 

The  onderaigned,  Hr.  Jaa.  Stott,  of  Kearalay  Hoaat, 

ooal     proprietor,    prapoaea    to    take    from    Le    Qtain 

NioholaB  Btarkia,  Eaq.,  the  minea  called  tha  Doa  a^ 

FiT«,  quarter  minea  nndci  his  lands  in  Eaaralay,  lately 

in  lease    to  the  tmateea  u(    Ellla  Flatofaar,  Eaq.,  Ice  a 

term  uf  foorteen  yeara  from  Hiohaelmaa,  18S0,  miniiaaa 

rent  to  be  for  tha  first  year  1501.,  and  for  the  renmiate 

I   of  the  term  9061.  per  annnm.      The  nmt  per  rliiiMii 

aara  of  one  toot  in   thiokneaa.  and  ao  in  proportioa,  ts 

b*  llOi.     A  lease  lo  ba  granted  and  aooaptad,  aBfaodt- 

ing  tmilatu  mutandii  the  provisioDs  oontaiaad  ia  Hr. 

Starkie'*  Iraia  of  minea  in  Eaaraley  to  Meaara.  KmwIm 

I  and  Stott.  Jab.  Swm. 

I,  tbe  Dndereiimed,  avree  to  and  aooapt  the  foratoiag 

proposal  of  Hr.  Jamae  Stott. 

Witness  my  baud,  the  Srd  Oat  1860. 

Lk  aatil>aB  N.  Stabxib,  Sear. 

I       This  docQinent  was  slampcd  with  a  IL  at«aip. 

I       On  the  part  of  the  respoodent,  a  couDtarpart  of 

I  the  lease  to  Messrs.  Koowles  aud  Stott,  refnmd 

to  ill  the  above- mentioned  agreement,   waa    pro- 

ductKl  and  pot  in  as  evidence.     This  lease  ia  dated 

litt  Sept,  18^7,  and  in  made   between  Le  Genilre 

Nicholoe  Starkie,  E^q.,  of  the  one  part,  ana  Jamef 

Knowle^  and  William  Stott  of  the  other  pari,  and 

All  tbrjse,  tba  mines,  beds,  *eius,  and  anamn  of  seal 
!  and  c«DDal|  oalUd  reapeotivelv  the  Treuoher,  Bore  Hlai, 
tbe  Cannel  Hine,  the  Yard  Mine,  and  tbe  Plodder  Him 
slraxity  openrd  and  worked,  and  alao  tbe  Half  Teri 
Hine,  and  the  T>iree  Qnartera  Hina  intfndrd  to  ta 
opened  and  worked,  lying  within  and  under  all  oraaf 
part  or  psrtg  uf  all  tho  auoient  inoloatd  lands  sad 
ground*,  •itnate  in  tba  townnbip  of  Kaarsley  .iFoMiaid. 
whereof  the  uid  Le  Qend-e  Nicholaa  Starkia  is  w* 
B-iKFd  aa  tenant  for  life  in  poase«»ion. 

In  this  lenne  19  the  following  covenant ; — 
And  alao  that  when  and  ao  soon  aa  theaaidiiita.ahaftr. 
roads,  railingg,  oota.  canals,  reaervoirs,  olay  pita,  lai 
other  plaoea  and  oonvanienoea,  or  any  of  them,  atoll  ba 
disoootinued  or  become  nseleas,  the  eaid  laaaisa,  Ifair 
eieoatora,  adminiatratora,  and  aaaigna  will  III  np  otl*- 
mara  the  aarae,  udIssk  the  aaid  leaaor,  or  other  tba  jm- 
son  or  ppraons  for  the  time  being  entiUad  aa  afdceaaid, 
shall  signify  his  or  her  wish  that  tha  sama  aball  ha  bfl 
open  or  ooatinned.  iu  whiob  oaaa  the  aama  abaQ  ba  Wt 
open  aooordingly,  with  all  tha  air  gatea,  levela,  1  iillill. 
songha,  drain>,aluioea,  and  other  worka  and  ooavMlaaMi 
belonging  thereto,  in  proper  and  anfficiant  repair  aid 
good  working  oondition. 

On  tbe  part  of  the  respondent  it  wu  pirmd 
that  tbe  pits  re  erred  to  in  the  above  M^reeaeit 
and  lease  were  the  pita  called  the  Old  Unity  Brook 
Pits,  and  wnlch  were  worked  by  the  appellaiit,  and 
the  pita  to  which  the  information  in  toia  caae  ic- 
latei«. 

On  the  part  of  the  respondent  it  waa  pmted 
that  these  pita  were  not  then  worked,  anil  thM 
they  had  not  beon  filled  up,  and  ^e  buks  l«ra)tid, 
according  to  the  terms  of  the  n 
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tbe  part  of  the  respondent,  it  was  stated  by 
Whitehead,  Major  Starkie's  mining  asent, 
B  between  Major  Starkie  and  the  app^ant 
ability  of  the  appellant  to  fill  up  the  pits  and 
he  banks  still  exists. 

fM  contended  on  the  part  of  the  appellant 
le  was  not  the  owner  oi  the  mine  within  the 
ng  of  the  Coal  Mines  Besalation  Act  1872, 
lat  he  was  not  legally  liable  to  fence  these 

ras  admitted  by  the  respondent  that  the  ap- 
t  had  not  worked  the  pits  in  question  for 
five  years. 

pras  admitted  by  the  respondent  that  he  had 
Q  information  against  Major  Starkie  as  the 
)rd  of  these  pits  for  not  fencing  the  pits  in 
lanoo  with  sect.  41  of  the  Goal  Mines  Begu- 
Act  1872,  and  he,  the  respondent,  considered 
'  Starkie  equally  liable  with  the  appellant  to 

ras  admitted  by  the  respondent  that  some 
ipondence  had  taken  place  between  himself 
ujor  Starkie's  agents  which  caused  him  to 
summonses  against  both  the  appellant  and 

Starkie,  in  order  to  ascertain  who  was  the 
V  and  who  was  liable  to  fence  the  pits. 
I  said  justices,  however,  havine  regard  to  the 
tretation  of  the  word  "  owner  in  sect.  72  of 
'oal  Mines  Regulation  Act  1872,  and  the 
Eknt  in  the  lease,  dated  Ist  Sept.  1857,  and 
evidence,  were  of  opinion  that  the  appellant 
lie  owner  within  the  meaning  of  sects.  41 
i  of  the  said  Goal  Mines  Regulation  Act  1872, 
s  such  the  person  liable  to  fence  the  pits 
ibeir  determination  against  the  appellant  in 
anner  before  stated. 
\  question  of  law  arising  on  the  above  state- 

for  the  opinion  of  this  court,  therefore,  is 
er  tbe  appellant  is  the  owner  of  the  shafts 
I  tho  meaning  of  the  said  sects.  41  and  72  of 
xd  Mines  Regulation  Act  1872,  and  legally 
to  fence  them. 

he  court  should  \>e  of  opinion  that  the  said 
ition  was  legally  and  properly  made,  and  the 
ant  is  liable  as  aforesaid,  then  the  said  oon- 
a  is  to  stand ;  but  if  the  court  should  be  of  a 
ury  opinion,  then  the  said  conviction  is  to  be 

r,  Q.C.  (with  him  Foard),  argued  for  the 
ants. — By  the  Coal  Mines  Regulation  Act 
85  A  36  Vict.  c.  76),  s.  41,  '*  where  any  mine 
dob  this  Act  applies  is  abandoned,  or  the 
Off  thereof  discontinued,  at  whatever  time 
mmdonment  or  discontinuance  ocourred, 
owner  thereof,  and  every  other  person 
sted  in  the  minerals  of   such  mine,  shall 

the  top  of  the  shaft  any  and  side  entrance 
the  surface  to  be  and  to  be  kept  securely 
I   for    the    prevention  of   accidents;    pro- 

that:  (1)  Subject  to  any  contract  to  the 
ury,  the  owner  of  the  mine  shall  as  between 
and  any  other  person  interested  in  the 
als  of  tiie  mines  be  liable  to  carry  into  effect 
Botion,  and  to  pay  any  costs  incurred  bv  any 

person  interested  in  the  minerals  or   the 

in  carrying  this  section  into  effect.  (2) 
Dg  in  this  section  shall  exempt  any  person 
any  liability  under  any  other  Act  or  other- 

If  any  person  fail  to  act  ui  conformity  with 
leotion,  he  shall  be  guilty  of  an  offenoe 
it  this  Act.  Any  shaft  or  side  entrance 
I  it  not  fenoed  as  required  by  this  section 


and  is  within  fifty  yards  of  any  highway,  road, 
footpath,  or  place  of  public  resort,  or  is  in  open  or 
unindosed  land,  shall  be  deemed  to  be  a  nuisance 
within  the  meaning  of  sect.  8  of  the  Nuisances 
Removal  Act  for  England  1855,  as  amended  and 
extended  by  the  Sanitary  Act  1866."  This  Act  of 
1872  was  not,  by  sect.  2,  to  oome  into  operation 
until  the  1st  Jan.  1873 ;  and  it  was  admitted  by 
the  respondent  that  the  appellant  had  not  workea 
the  pits  in  question  for  about  five  years ;  the  Act 
cannot  have  a  retrospective  effect  upon  a  mine 
abandoned  two  years  before  it  came  into  operation. 
[QuAiN,  J. — The  41st  section  says  "at  what- 
ever time  such  abandonment  or  discontinuance 
occurred ; "  and  the  object  of  the  section  is  said 
to  be  prevention  of  accidents.  Moveover  that  is 
not  the  point  reserved;  we  are  only  asked  if 
appellant  was  the  owner  of  the  shafts.]  Sect.  72 
is  the  interpretation  clause,  "  the  term  '  owner ' 
when  used  in  relation  to  any  mine,  means  any 
person  or  body  corporate  who  is  the  immediate 
proprietor,  or  lessee,  or  occupier  of  any  mine, 
or  of  any  part  thereof,  and  does  not  include 
a  person  or  body  corporate  who  merely  receives 
a  royalty,  rent,  or  fine  from  a  mine,  or  is 
merely  the  proprietor  of  a  mine  subject  to 
any  lease,  grant,  or  licence  for  the  working 
*  thereof,  or  is  merely  the  owner  of  the  soil,  and 
not  uiterested  in  the  minerals  of  the  mine; 
but  any  contractor  for  the  working  of  any  mine 
or  any  part  thereof  shall  be  subject  to  this  Act  in 
like  manner  as  if  he  were  an  owner,  but  so  as  not 
to  exempt  the  owner  from  any  liability."  The 
appellant's  agreement  was  at  an  end  at  Michael- 
mas 1874,  and  after  that  time  he  would  have  been 
a  tre8f)asser  if  he  had  attempted  to  comply  with 
the  respondent's  demand  upon  him  to  fence  the 
shaft.  The  charge  upon  which  the  appellant  was 
convicted  was  that  he  within  three  calendar 
months  last  past,  that  is  to  say,  on  the  29th  Nov. 
last,  then  being  an  owner,  &o.,  did  not  after  notice 
in  writing  duly  given  cause  the  shafts  to  be 
securely  fencea.  The  29th  Nov.  last,  i.s.  1875, 
was  more  than  a  year  after  appellant  had  any 
right  on  the  land.  [Quadt,  J . — Why  "  within 
three  calendar  months  last  past "  P]  That  is  the 
limitation  imposed  by  sect.  6o,  sub-sect.  1,  "  firom 
the  time  when  the  matter  of  such  complaint  or  in- 
formation respectively  arose."  It  is  sufficient  that 
the  appellant's  right  to  enter  for  any  purpose 
ended  in  1874. 

ChrH,  Q.C.,  for  the  respondent. — ^I  presume  I 
need  not  answer  the  contention  against  the  retro- 
spective effect  of  the  41st  section.  fQaovE,  J. — 
No.  Clearly  it  applies  to  mines  abandoned  at  any 
time  before  the  Act  passed.]  The  appellant  was 
guilty  of  a  continuing  offence  from  tne  day  the 
Act  came  into  operation  until  the  summons.  He 
would  clearly  have  been  liable  until  the  end  of  his 
agreement,  and  part  of  that  agreement  was  to  fill 
up  or  remove  the  pits  and  shafts.  [Qaovs,  J. — 
Only  unless  the  lessor  signified  his  wish  that  the 
same  should  be  kept  open  or  continued.  There  is 
no  evidence  of  what  his  wish  was.]  The  mining 
agent  stated  that  the  appellant's  liability  to 
fill  up  and  level  the  pits  and  banks  still  existed  ; 
and  in  his  letters  the  appellant  admits  his  liability 
under  his  agreement.  Further,  the  term  "  owner  ' 
is  defined  to  include  any  contractor  for  the  working 
of  any  mine  or  any  piurt  thereof.  So  long  as  the 
appellant's  contract  was  not  completed,  he  con- 
tinned  to  be  a  oontaraotor.    ^Q^TSuai^  Sc— %qx^^ 
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after  Michaelmas  1874,  he  would  be  a  treapaaaer  if 
he  had  gone  opoo  the  ground.] 

ToTT,  Q.C.  was  not  heard  in  repi;. 

Gkovb,  J. — The  only  qaeation  for  as  is  whether 
the  appellant  wss  the  owner  of  these  shafts  on  the 
29tb  Not.  1875.  He  was  oertainlj  not  the  pro- 
prietor of  the  mina.  He  waa  not  the  leagee;  in 
one  sense  ha  never  was  lesBee,  bub  there  would 
h&Te  been  no  difference  to  mf  mind  whether  under 
lease  or  agreement  if  be  were  tenant ;  his  afrree- 
ment,  however,  was  concluded  at  UichoelmaB  1874. 
His  occnpation  ceased  long  before  that,  so  he  could 
not  be  occupier.  Was  he  then  a  contractor  for  the 
working  of  onj  part  of  the  mine  P  It  is  doubtful 
whether  the  leaior  could  compel  him  to  fence  the 
shafts ;  but  even  it  he  could,  thai  would  not  be 
the  working  of  the  mine.  Besides,  we  know 
nothing  of  the  condition  upon  which  alone  he 
conid  have  any  right  to  enter  upon  the  land  to 
level  the  pita.  After  Michaelmas  1874  the  ap- 
pellant was  not  in  any  sense  the  owner  of  these 
shafts.  Up  to  that  time  possibly  his  liability  oon- 
tinned. 

Qdain,  J. — I  am  of  the  same  opinion.  The  ap- 
pellant, when  he  was  charged,  came  within  neither 
of  the  words  included  in  the  interpretation  of 
"  owner."  I  do  not  think  he  ceased  to  be  the  oo- 
cnpier  when  he  ceased  to  work  the  mine  ;  but  after 
Kichaelmas  1874  he  did  not  lease,  occnpy,  or  con- 
tract for  the  working  of  any  part  of  the  mine.  I 
think  the  matter  ie  free  from  doubt,  and  the  con- 
viction must  be  qnashed. 

Judgment  for  appellant. 

Solidtora  for  the  appellant,  Chetler,  Vrquhart, 
Mayhew,  and  Solden. 

Solicitor  for  the  respondent.  Hie  Bolieilor  to  the 
Treatury. 

Tkwiday,  Feb.  7, 1876. 

St.  Hbuh's  CHiincAL  Ooxpant  (apps.)  v.  St. 
Hblbn's  Cokpdbatiox  (respa.) 

Autianee — Public  lewert—  Sulphvrelted  hydrogen 
gat — Uiature  of  liquida  from  different  draini — 
The  Nuitanee  Eemoval  Act  for  England  (18  &  19 
Via.  c.  121.  «.  8  ^  12.) 

From  the  appellant'  pramiw*  two  euiverl*  or 
barrel  drain*,  some  yarde  apart,  communicated 
with  th«  public  eewer  under  a  main  street :  through 
one  drain  Hguidtmpregnaled  with  muriatic  acid, 
a«d  through  the  otner  liquid  impregnated  with 
eulphur  uiere  reMpectively  discharged  by  the 
appeUanti  from  their  loorke  into  the  eeioer,  and 
there  mingled  with  each  other  and  the  ordinary 
drainage.  The  combination  in  the  seuier  pro- 
duced sulphuretted  hydrogen  got,  tahich  escaped 
into  the  main  street  and  the  adjacent  houses,  and 
mas  injurious  to  health. 

Sy  a  local  Act  the  sewers  and  drains,  and  the  entire 
management  of  the  same,  with  the  appurtenances, 
were  vested  in  and  belonged  to  the  respondents, 
who  were  to  eleanee  and  flush  flie  same,  and 
alto  to  provide  proper  traps  to  prevent  stench. 

There  was  evidence  that  the  sewer  had  not  been 
fiuihed  or  dearued,  and  that  but  for  defsBtive 
trapping  no  gas  could  escape  from  the  sewer;  but 
the  justices  found  at  a  fact  that  this  was  a 
nui«in«e  which  aroie  from  the  act  or  defauU  of 
the  ofRMUanjs,  and  made  an  order  of  tutaiemenl 
upon  them  under  18  ^  19  Viet,  e.  121  «.  12. 


Belli,  upon  a  ease  slated,  that  the  tnlorprotafioN 

clause  (seel.  8)  did  not  Eitnif  nuitaneet  to  opn 

drains,  but  included  a  public  sewer  ,■  that,  atium- 

ing  the  respondents  to  blame,  the  appettante  wirt 

not  the  less  guilty  of  a  breach  of  the  ttaiute;  oai 

that  the  order  was  rightly  made. 

Tuis  was  a  case  stated  by  two  justioes  of  th«  pMM 

in   and   for  the  coanty  of   Lutcaster,   nnd«r  tb« 

statute  20  &  21  Vict.   c.  43,  for  the  purpose  of 

obtaining  the  opinion  of  the  court  on  qnestions  of 

law     which    arose    before    them   as    Dereinftfter 

stated. 

At  a  petty  session  holden  in  and  for  the  petty 
sessional  division  of  St.  Helens,  at  St.  Helena,  in 
the  said  county,  on  the  25th  Jan.  1875,  a  oom- 
plaint,  preferred  by  Henry  William  Tamer  on 
behalf  of  the  mayor,  aldermen,  and  hnrgessea  of  tbs 
borough  of  St.  Helena,  who  are  the  local  Bamtuy 
authority  of  the  borough  of  St.  Helens  (heroiii- 
after  called  the  respondents),  nnder  sect.  12  of  the 
Nuisance  Removal  Act  for  Bogland  1855,  for 
"  in  or  upon  a  certain  street  there,  called  Old 
Atlas-street,  in  their  district,  under  the  Nniaann 
Removal  Act  for  England  1855,  the  following  nui- 
sance exists,  viz.,  a  drain  so  foul  as  to  m  a 
nuisance  and  injuricus  to  health,  and  that  radi 
nuisance  is  caused  by  the  aot  or  defanlt  of  Ton," 
meaning  the  said  appellants,  was  heard  and  datw- 
rained  by  the  said  jnstices,  the  parties  reapectivelj 
being  then  present,  and  upon  Bach  hearing  tu 
appellants  were  convicted  by  them  of  the  said 
offence,  and  they  ordered  tbem  to  abate  the  nni- 
aance  within  twenty-one  days. 

Upou  the  hearing  of  the  complaint  it  waa  pnmd 
on  the  part  of  the  respondents,  and  foond  aa  ■ 
fact  by  the  justices,  that  the  drain  in  Old  AUaa- 
street  referred  to  was  a  certain  publio  sewer,  pasi- 
ing  under  Old  Atlas-street,  and  formii^  part  of 
the  dnuni«e  system  of  St.  Helens.  That  ml- 
phnretted  hydrogen  gas  was  generated  in  the  Mid 
public  sewer  in  Old  Atlas-street,  below  the  ajqid- 
tants'  works  ;  that  such  sulphuretted  bydrof^^ 
escaped  into  the  said  street  in  each  qnanlitiM  m 
to  be  a  nuisance  and  injurious  to  the  health  ^ 
persons  passing  along  the  said  street,  and  alio  to 
the  inhabitants  of  the  adjacent  houaoa.  It  wu 
also  proved  and  found  by  the  said  justioeB  ••  • 
fact  that  there  were  two  culverts  or  barrel  draini 
leading  from  the  chemical  works  of  which  the  a^ 
pellants.are  owners  and  occupiers,  which  were  both 
connected  with  the  aforesaid  public  Bewer  in  Old 
Atlaa-street  at  paints  some  yards  from  eachotiMr; 
and  it  was  not  disputed  that  the  said  onlvarti  or 
barrel  drains  were  properly  connected  with  tb* 
said  sewer,  and  that  the  appellants  had  a  poAtt 
right  to  drain  into  the  said  sewer  from  thor  mU 

§  remises.  That  from  the  uppermoet  one  ot  oA 
rains,  liquid,  impr^nated  with  muriatio  acid,  and 
fom  the  other,  liquid  impregnated  with  anlnhar, 
were  respectively  discharged  hj  the  appeUanti 
from  thoir  said  works  into  the  said  sewer  or  dnin 
in  Old  Atlas-Btreet.  That  the  said  liquida  ooa- 
bined  with  each  other  and  mingled  with  tbs 
ordinary  drainage  in  the  sewer.  That  the  oam- 
bination  of  the  said  liquid  so  imprwnated  and  dii- 
charged  as  aforesaid  produced  snlpnaietted  l^dio- 
gen  gas,  which  was  toe  gas  the  prodaction  am  >t- 
cape  of  which  formed  the  cause  of  complaint.  Itwai 
also  proved  that  the  contents  of  the  aewer  imme- 
diately above  the  point  of  entry  of  tha  ^ipellairtir 
uppermost  culvert  or  barrel  drun  wai  ordiMiy 
sewage  matter,  in  which  was  no  atnd  or  aslitar. 
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moe  was  given  on  the  one  side,  and  denied 
m  other,  that  the  water  impregnated  with 
or  from  other  laud  than  the  appellants,  viz., 
land  belonginff  to  the  respondents,  ran  into 
rwer  at  aboat  the  point  where  the  appellants' 
drain  entered  it ;  but  the  justices  found  as  a 
bat  the  nuisance  arose  from  the  act  or  default 
)  appellants,  as  above  set  forth,  and  made  an 
for  its  abatement  accordingly.  No  nuisance 
iroYdd  to  exist  in  either  of  the  appellaots' 
wo  drains. 

ire  was  also  evidence  that  the  sewer  in 
ion,  in  which  the  alleged  nuisance  was  said 
st,  had  never  been  flushed  nor  had  any  other 
ire  been  adopted  for  the  purpose  of  from 
:o  time  cleansing  the  said  sewer. 
ire  was  also  evidence  that,  but  for  defective 
notion  or  trapping  of  the  sewer,  no  gas 
escape  from  it,  either  into  the  street  or  into 
Ijoininff  houses. 

sect.  8  of  the  said  Nuisance  Removal  Act 
(18  Sa  19  Vict.  o.  121),  it  is  enacted  that  the 
"nuisances"  under  that  Act  shall  include 
premises  in  such  a  state  as  to  be  a  nuisance 
urious  to  health.  Any  pool,  ditch,  gutter, 
worse,  privy,  urinal,  cesspool,  drain,  or 
t  80  foul  as  to  be  a  nuisance  or  injurious  to 
1.  Anv  animal  so  kept  as  to  be  a  nuisance  or 
>ii8  to  nealth.  Any  accumulation  or  deposit 
is  a  nuisance  or  injurious  to  health :  Pro- 
always  that  no  such  accumulation  or  deposit 
U  be  necessary  for  the  effectual  carrying  on 
'  business  or  manufacture  shall  be  punish- 
I  a  nuisance  under  this  section,  when  it  is 
I  to  the  satisfaction  of  the  justices  that  the 
Illation  or  deposit  has  not  been  kept  longer 
B  necessary  for  the  purposes  of  such  busi- 
r  manufacture,  and  that  the  best  available 
have  been  taken  for  protecting  the  public 
qjury  to  health  thereby." 
i.  12  enacts 


\j  case  where  a  naiflanoe  is  bo  asoertained  by  tho 
ntlioritjr  to  exist,  or  where  the  naisance  in  their 
.  did  exist  at  the  time  the  notice  was  given,  and 
ill  the  same  may  have  been  since  removed  or  dis- 
led,  is  in  their  opinion  likely  to  reonr  or  to  be 
d  on  the  same  premises  or  on  any  part  thereof, 
all  oaose  complaint  thereof  to  be  made  before  a 
of  the  peace ;  and  such  justice  shall  thereapon 
k  summons  requiring  the  person  by  whose  act, 
,  permission,  or  sufferance,  the  nuisance  arises  or 
lea,  or  if  such  person  cannot  be  found  or  ascer- 
the  owner  or  occupier  of  the  premises  on  which 

rises,  to  appear  before  the  justices  in  petty 
tmbled  at  their  usual  place  of  meeting,  who 

to  inquire  into  the  vaid  oomplsint ;  and  if 
roved  to  their  satisfaction  that  the  nuisance  exists 
•xiat  at  the  time  when  the  notice  was  given,  or  if 
td  or  discontinued  since  the  notice  was  given,  that 
kaly  to  recur  or  be  repeated,  the  justices  shall 
a  order  in  writing  under  their  hands  and  seals  on 
enon,  owner,  or  occupier  for  the  abatement  or 
iiraaaoe,  or  prohibition  of  the  nuisance. 

sect.  8  of  the  Sanitary  Act  1866,  it  is  enacted 
any  owner  or  occupier  of  premises  within 
strict  of  a  sewer  authority  shall  be  entitled 
lae  his  drains  to  empty  into  the  sewers  of 
athority,"  on  condition  of  complying  with 
sgolations  of  the  authority  in  reference 
o. 

the  "  St.  Helens  Improvement  Act  1869  *' 
33  Yict,  0.  czx.  sect.  149),  it  is  enacted  that 
dstine  and  future  public  sewers  and  drains 
i  the  borough,  and  all  existing  and  future 
■  and  dndnB  in  and  under  the  streets  and 


courts,  with  all  the  works  and  materials  thereunto 
belonging,  whether  made  or  provided  at  the  cost 
of  the  corporation  or  otherwise,  and  the  entire 
management  of  the  same,  with  the  appurtenances, 
shall  vest  in  and  belong  to  the  corporation,  and 
the  corporation  shall  cleanse  and  flush  the  same." 
And  by  sect.  163  "  all  sewers  and  drains,  whether 
public  or  private,  shall  be  provided  by  the  corpo- 
ration or  other  persons  to  whom  they  severally 
belong,  with  proper  traps  or  other  coverings,  or 
means  of  ventilation,  so  as  to  prevent  stench." 
The  said  sewer  in  Old  Atlas-street  was  an  existing 
sewer  at  the  time  of  the  passing  of  the  St.  Helen  s 
Improvement  Act. 
The  appellants  contended  as  matter  of  law— 

1.  That  the  word  **  drain  "  in  sect.  8  of  the  said 
Nuisance  Removal  Act  1855,  meant  an  open  drain, 
and  not  a  covered  barrel  drain,  such  as  tnose  from 
the  appellants'  works,  or  as  the  sewer  in  Old  Atlas- 
street. 

2.  That  the  alleged  nuisance  was  not  such  a 
nuisance  as  contemplated  by  tho  Nuisance  Re- 
moval Acts,  inasmuch  as  it  was  generated  and 
arose  (if  it  did  arise  from  the  matter  discharged 
from  their  drains)  after  it  had  been  discharged 
into  the  sewer,  which  was  by  law  the  proper  place 
for  it  to  be  discharged  into,  and  into  which  they 
had  under  the  Sanitary  Acts  a  right,  and  were  in 
fact  bound  to  discharge  it. 

3.  That  the  appellants,  in  ^tting  rid  of  their 
drainage  matter  by  so  discharging  it,  fulfilled  their 
obligations  and  were  not  answerable  for  the  state 
of  the  public  sewers  arisinsr  from  the  chemical 
action  of  such  drainage  matter.  But  on  the  other 
hand  the  respondents,  as  the  local  sanitary  and 
sewer  authority,  were  responsible  for  the  state  of 
the  public  sewers,  and  it  was  their  duty  as  such 
authority,  and  especially  under  the  St.  Helen's 
Improvement  Act,  sect.  149,  before  referred  to, 
which  requires  them  to  flush  the  sewers  to  prevent 
by  trapping  or  otherwise  the  escape  of  the  sewei 
gas  into  the  outer  air. 

The  respondents  on  the  other  hand  contended 
that  the  nuisance  was  clearly  one  within  the  scope 
of  the  Nuisance  Removal  Acts ;  that  there  was 
nothing  in  those  Acts  to  limit  their  operation  to 
open  drains.  That  the  fact  of  the  matter  dis- 
charged by  the  appellants'  drains  being  a  product 
of  a  manufacture,  distinguished  it  in  respect  of 
the  appellants'  liability  from  ordinary  drainage  or 
sewage  matter,  that  is,  house  drainage ;  and  that 
the  appellants  had  no  right  under  the  Sanitary 
Acts  or  otherwise  to  discharge  it  into  the  street 
sewer. 

The  questions  submitted  for  this  honourable 
court  are : 

1.  Is  the  nuisance  complained  of  and  found  by 
the  justices  to  exist,  in  fact,  a  nuisance  within  the 
meaning  of  the  Nuisance  Removal  Acts. 

2.  Whether,  on  the  facts  above  stated,  the  order 
for  abatement  was  properly  made  upon  the  ap- 
pellants. If  these  questions  be  determined  in  the 
affirmative,  the  said  justices'  order  will  stand, 
otherwise  not. 

Webster  arguod  for  the  appellants. — According 
to  the  definition  in  sect  8  of  the  Act  of  1855  the 
only  drain  which  can  be  a  nuisance  must  be  of  the 
same  kind  as  the  other  nuisances  there  described* 
that  is,  an  open  drain,  or  pool,  ditch,  gutter,  water- 
course, or  cesspool ;  it  cannot  refer  to  a  sewer  into 
which  any  owner  or  occupier  is  entitled  to  empty 
his  refuse,  nor  ovcu  to  tbo  e\iV<i«t\»  Q>"t  Xawcw. 
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drains  which  were  properl;^  connected  with  the 
sewer,  and  in  which  indeed  it  was  proved  that  no 
nuisance  existed.  Even  if  any  person  could  be 
oonyicted  of  causing  a  nuisance  in  a  public  sewer, 
In  this  particular  case  the  i^pellaiits  are  not 
responsible.  The  corporation  ot  St  Helens  are, 
by  the  local  Act,  expressly  required  to  cleanse  the 
sewers,  and  to  provide  them  with  proper  ventilat- 
ing traps ;  this  of  itself  should  render  tiie  corpora- 
tion alone  liable  for  this  nuisance,  if  it  existed ;  and 
moreover  the  case  finds  that  there  was  evidence  of 
their  negligence  in  both  these  particulars.  A 
distinction  is  drawn  in  the  Public  HealUi  Act 
1848  between  sewers  and  house  drains ;  the  former 
by  sect.  4d  are  to  be  entirely  under  the  manage- 
ment and  control  of  the  Lociftl  Board  of  Health  ; 
and  by  sect.  46  that  body  is  to  keep  them  so  as 
not  to  be  a  nuisance  or  injurious  to  health,  and 
properly  deansed. 

Manisty,  Q.O.  (with  him  Chdly)  for  respondents. 
— The  arguments  on  the  appetlants'  behalf  have 
been  advanced  unsuccessfully  before  this:  In 
Broum  v.  Bussell,  and  Francomh  v.  Freeman  (L. 
Bep.  3  Q.B.  251),  it  was  held  that  under  this  Act 
the  question  whether  or  not  the  persons  against 
whom  the  proceedings  are  taken,  have  a  legal  right 
to  cause  their  sewage  to  flow  in  the  given  channel 
is  immaterial  The  first  of  these  two  cases  was 
stronger  than  the  present,  because  there  the  per- 
son ordered  to  abate  the  nuisance  drained  his 
premises  into  a  barrel  drain  which  also  received 
the  sowage  of  other  premises.  This  dndn  passed  for 
about  300  yards  under  a  turnpike  road,  and  thence 
the  sewage  was  conveyed  into  an  open  drain, which 
was  the  nuisance,  the  matter  from  the  appellants' 
premises  in  itself  being  sufficient  to  cause  it.  The 
order  to  abate  was  held  to  have  been  rightly  made. 
There  is  no  distinction  between  open  and  closed 
drains,  nor  between  sewers  and  house  drains,  for 
the  purposes  of  this  Act  of  1855.  The  difierence 
in  the  provisions  concerning  sewers  and  house 
drains  m  the  Act  of  1848  is  not  incorporated  in 
either  of  the  subsequent  Acts.  The  definitions  of 
**  nuisances  "  in  sect.  8  are  not  exclusive ;  the  nui- 
sances may  be  drains  of  another  kind  from  those 
there  described,  and  may  be  either  sewers  or  barrel 
drains.  Although  it  is  stated  in  the  case  that 
there  was  evidence  of  the  nuisance  being  caused  by 
the  corporation,  and  evidence  of  their  negligence, 
neither  was  found  as  a  fact  by  the  justices. 

Webster  in  reply. — ^The  cases  cited  have  no  rela- 
tion to  the  present.  In  one,  the  nuisance  was  an 
open  drain ;  and  in  the  other,  a  watercourse.  Here 
the  nuisance  is  the  f»scape  of  gas  from  the  public 
sewer,  which  is  the  fault  of  the  corporation. 

Grovs,  J. — In  this  case  I  am  of  opinion  that  the 
conviction  was  right,  and  the  order  of  the  justices 
should  be  affirmed.  The  foots  found  are  that  a 
sewer,  part  of  the  public  sydtem  of  a  district, 
receives  two  covered  drains  from  the  appellants* 

Premises,  where  chemical  works  are  carried  on. 
t  is  admitted  that  these  drains  are  prop)erly 
connected  with  the  sewer,  and  that  no  nuisance 
exists  in  either  of  the  drains.  Bat  through  one  of 
these  drains,  liquid  impregnated  with  muriatic 
acid,  and  through  the  other,  liquid  impregnated 
with  sulphur,  pass  from  the  appellants*  premises 
into  the  public  sewer,  where  they  mix  and  generate 
sulphuretted  hydrogen  gas.  This  gas,  it  is  found, 
escapes  into  the  street  under  which  the  sower  lies, 
and  into  the  acyaoent  houses,  and  causes  a  nui- 
The  contention  on  the  first  point  is  that 


the  appellants  have  a  right  to  disohaive  liquids 
through  their  drains  which  are  not  of  thraiiflelveB 
nocuous,  and  it  is  no  business  of  theirs  if  these 
liquids  mix  in  the  public  seiF»er  and  cause  a  nui- 
sance.   It  would  be  extraordinary  if  an  injnrioiu 
compound  of  two  separately  innocent  fluids  ooold 
be  justified  under  these  statutes.    Probably  few  of 
the  nuisances  which  this  legislation  was  intended 
to  restrain,  are  produced  by  one  elementaiy  oanssb 
and  we  have  to  consider  whether  the  Acts  of 
Parliament  compel  us  to  hold  that  the  appeDaots 
have  evaded  their  provisions.    Under  seot.  12  of 
the  Act  of  1855,  when  a  local  authority  has  aaoer^ 
tained  the  existence  of  a  nuisance,  and  made  a 
complaint,  the  justices  shall  summon  the  person, 
by  whose  act,  default,  permission,  or  suneiancsb 
the  nuisance  arises  or  continues  ;  and  if  satisfied 
that  the  nuisance  exists,  shall  make  an  order  of 
abatement  or  discontinuance  or  prohibition  of  the 
nuisance.    If  this  were  a  nuisance,  there  can  bene 
doubt  that  the  appellants  are   the  persons  by 
whose  act,    default,    permission  or  sufferance  it 
arose.    The  interpretation ,  clause,  sect.  8  of  the 
same  Act,  does  not  strictly  define  all  nuisances ;  it 
merely  enacts  that  nuisances  shall  include  certain 
things  there  mentioned,  amongst  them  a  drain  so 
foul  as  to  be  a  nuisance  or  injurious  to  health. 
Although  a  drain  is    there  coupled  with  other 
things  which  can  only  be  open  and  exposed,  I  do 
not  see  that  the  Act  should  apply  less  to  a  covered 
than  to  an  open  drain.    But  tnen  it  is  said  there  ii 
no   nuisance  existing  in  the  drains  themselves, 
which   communicate   with    the  sewer,    and  the 
appellants  are  not  liable  for  what  occurs  in  the 
sewer.    There  is  a  distinction  in  the  Act  of  1848, 
between  sewers  and  house  drains  (sects.  43  to  54), 
but  it  does  not  seem  to  me  to  go  so  fiur  as  to  render 
it  impossible  for  a  nuisance  to  exist  in  a  sewer; 
but  wnatever  is  the  efi*ect  of  that  distinction,  it  is 
not  in  any  way  imported  into  the  subsequent  Act 
of  1855.    It  is  only  a  special  application  of  the 
words  for  the  purposes  of  the  particolar  Act  in 
which  the  distinction  is  drawn.    There  is  nothing, 
therefore,  to  prevent  this  being  a  nuisance  firomiti 
becoming  injurious  to  health  for  the  first  time 
in  a  sewer ;  nor  would  it  be  reasonable  at  all  eo 
to  limit  the  application  of  the  Act.    An  argnmeni 
on  the  second  point  is  that  tho  corporation  of  8t 
Helens  can  be  alone  responsible  for  this  nnisanoe 
if  it  exists.    It  is  not,  however,  found  by  the  jse- 
tioes  that  the  gas  caused  by  the  appellants  eiM 
not  have  escaped  from  the  sewer  if  the  trap|»og 
had  been  defective ;  but,  assuming  that  the  cor- 
poration were  not  free  from  negligenoe,  this  is  i 
public  matter ;  and  although  the  corporation  sre 
here  the  accusers,  that  would  not  exonerate  the 
appellants.    Upon  the  findings  in  the  case,  the  ap- 
pellants are  not  less  guilty  of  a  breach  of  the 
statute  because  another  party  is  also  guilty.    As 
to  the  cases  referred  to,  they  are  not  oonolosiTe 
upon  the  points  raised  here,  but  they  support  the 
result  to  which  we  have  arrived  and  are  consistent 
with  our  determination.    The  order  of  the  jnstioeB 
will  be  affirmed. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 

Judgment  for  retpondmUi, 

Leave  to  appeal  was  applied  for  on  behalf  of  the 
appellants,  but  refused. 

Solicitors  for  appellants.  Maples,  TestdalSf  and 
Co.,  for  Beasley  and  Oppenheim,  St.  HeJans. 

Solicitors  for  respondents,  Chregoryt  Bowdifes 
and  Co, 
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Haeb  (app.)  V,  Osborne  (reap.) — Earp  v.  Faulkner. 


Div.  App.] 


[Ex.  Div. 


Thursda/y,  Feb,  17, 1876. 
Hare  (app.)  v.  Osborne  (reap.) 

Lieen$ed  pernon  —  Suffei'ing  gaming  —  PHvate 
friendaSb  ^  36  Vict,  c.  94,  «.  17 ;  37  4"  38  Vict 
c  49, 8.  30. 

The  appeUanif  a  licensed  pereon^  wae,  after  the  hours 
of  dosing,  bond  Ude  ent-ertaining  some  private 
friends  at  his  own  expense,  and  these  friends,  in 
his  eompany,  were  playing  cards  for  money.  He 
wcu  eonvicled  under  the  Licensing  Act  1872, «.  17, 
ofevffering  gaming  to  be  carried  on  on  his  pre- 
mises. 

Held,  upon  a  ccLse  stated,  that  there  was  nothing  in 
8.  30  of  the  Licensing  Act  1874,  which  exemfite 
from  liahility  for  supplying  intoxicating  h'ljuors 
to  privaie  friends,  to  render  this  conviction 
uniawfuL 

This  was  a  case  stated  by  two  justices  of  the  peace 
acting  for  the  Newark  division  of  the  county  of 
Nottingham,  onder  the  statute  20  &  21  Vict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
ooart  on  a  question  of  law  which  arose  before  them 
as  hereinafter  stated. 

At  a  petty  sessionu  holden  ai  Newark-on-Trent, 
in  the  said  county,  on  5^h  Jan.  inst.,  Charles  Hare, 
of  South  Clifton,  in  the  said  county,  alehouse 
keeper  (called  the  appellant),  was  charged  before 
the  said  justices,  on  the  complaint  of  John 
Osborne,  of  Newark-on-Trent,  police  superin- 
tendent (called  the  respondent),  for  that,  "  he 
being  at  the  time  of  the  commitcing  of  the  offence 
hereinbefore  mentioned,  the  keeper  of  certain 
licensed  premises  (to  wit),  the  Red  Lion  Inn, 
situate  at  South  Clifbon,  within  the  divi:jion  of 
Newark,  in  the  said  county,  within  six  calendar 
months  next  before  the  prosecution  of  the  offence 
hereinafter  mentioned  (to  wit),  on  the  29th  Deo. 
in  the  year  aforesaid  (i.e.,  1875),  and,  whilst  he  was 
so  licensed  as  aforesaid,  did  then  and  there  unlaw- 
fully suffer  gaming,  (to  wit)  cards,  to  be  carried  on 
on  his  said  premises." 

Henry  Darbyshire,  a  police  constable  stHtioned 
at  Clifton,  proved  that  on  Dec.  29th  last,  he  was 
passing  the  Red  Lion  Inn,  at  Sou^h  Clifton,  about 
eleven  o'clock  at  night,  when  he  heard  voices 
within,  and  distinguished  that  persons  were  play- 
ing cards  for  money.  He  subseqliently  obtained 
admission  lo  the  promises,  and  there  found  several 
persons  present.  The  landlord  stated  that  they 
were  his  priyate  friends,  and  he  considered  that  he 
had  a  right  to  entertain  them  as  such. 

The  said  justices'  attention  was  drawn  to  the 
ease  of  Patten  ▼.  Rhymer  (29  L.  J.  189,  M.  C). 

The  appellant's  advocate  admitted  the  persons 
in  the  inn  were  playinir  at  cards  for  money,  but 
contended  that  thp  Legislature  when  inserting 
clause  30  in  the  Licensing  Amendment  Act  of 
1874,  whereby  a  licensed  person  was  authorised  to 
entertain  and  supply  liquors  after  the  hours  of 
closing  to  his  private  friends  at  his  own  expense, 
intended  that  the  licensed  person  should  have  the 
same  right  as  any  private  person  to  entertain  his 
friends  in  any  manner  he  pleases,  and  that,  there- 
fore, neither  the  landlord  nor  his  friends  were 
liable  to  any  penalties  under  the  Licensing  Acts. 

The  said  justices  were  of  opinion  that,  notwith- 
standing the  persons  on  the  licensed  premises 
were,  as  they  had  no  reasoti  to  doubt,  and  found  as 
a  fact  that  tnev  were,  private  friends,  to  whom  the 
landlord  might  after  hours  give  at  his  own 
expense  intoxicating  liquors,  under  sect.  30  of  the 


m 

Licensing  Act  1874,  yet  he  was  not  therebv 
justified  m  allowing  them  to  play  for  money.  The 
justices,  therefore,  convicted  the  appellant. 

The  appellant  being  dissatisfied  with  this  de- 
termination as  being  erroneous  in  point  of  law, 
requested  a  case  to  be  stated  for  the  opinion  of  the 
court. 

Should  the  court  be  of  opinion  that  the 
appellant  being  a  licensed  person  may  not  during 
closing  hours  permit  his  private  friends  to  play 
at  cards  for  money,  then  this  conviction  is  to 
stand,  otherwise  it  is  to  be  quashed. 

Rolland  argued  for   the  appellant. — The    case 
cited  before  the  justices.  Patten  v.  Rhymer  (29  L.  J. 
189,  M.  C.)  was  decided  upon  the  Act  9  Geo.  4, 
c.  61,  and  it  was  there  held  that  facts,  similar  to 
those  found  here,  constituted  an  offence  against 
the  te)ior  of  the  licence.    The  licence,  according 
to  the  schedule,  was  required  to  have  the  following 
provisos  concerning  the  innkeeper,   "  that  he  do 
not  wilfully  or  knowingly  permit  drunkenness  or 
other  disorderly  conduct  in  his  house  or  premises, 
and  do  not  knowingly  suffer  any  unlawful  games 
or    any  gaming  whatsoever  therein."     And  the 
words  of  3i>  &  36    Vict.    c.    94,    h.  17,    do    not 
differ  greatly  from  those  contained  in  that  form  of 
licence.     "  if  any  licensed  person  (1)  Suffers  any 
gaming  or  any  unlawful  game  to  be  carried  on  on 
his  premises  ....  he  shall  be  liable  to  a  penalty." 
But  the  Licensing  Act    1874    expressly    distin- 
guishes   between    the    entertainment    of    public 
guests  and  private  friends;    a  distinction  which 
did  not  exist  before.     By  37  &  38  Vict.  c.  49,  s.  30, 
no  person  keeping  a  house,  licensed  under  this  or 
the  principal  Act,  shall  be  liable  to  any  penalty  for 
supplying  intoxicating  liquors,  after  the  hours  of 
closing,  to  private  friends  bond  fide  entertained  by 
him  at  his  own  expense."    The  effect  of  this  is  to 
render    a    public-house,    during    the    unlicensed 
hours,  a  private  house  in  which  the  owner  may 
entertain  his  friends  in  any  way  in  which  another 
person  might  be  justified  in  doing  at  a  house  not 
licensed. 

The  respondent  did  not  appear. 

Grove,  J. — I  do  not  think  this  case  is  arguable. 
The  appellant  is  admitted  to  be  a  licensed  person, 
and  it  is  also  admitted  that  he,  in  the  words  of  the 
17th  section  of  the  Act  of  1872,  suffered  gaming 
to  be  carried  on  on  his  premises  The  exemption 
in  sect.  30  of  the  Act  of  1874,  as  to  the  entertain- 
ment of  private  friends  by  supplying  intoxicating 
liquors  at  the  landlord*s  own  expense,  has  nothing 
whatever  to  do  with  playing  cards  for  money.  The 
conviction  must  be  affirmed. 

QuAiN,  J. — I  am  of  the  same  opiniun. 

Judgm^ent  for  respondents 


EXCHEQUER  DIVISION. 

Reported  bj  H.  Lbioh  and  A.  Pawsom,  Eiqn.,  Barrisien-At< 

Law. 


Thursday,  Dec,  9, 1875. 
Earp  v.  Faulkner. 

Contagious  disease  —  Cattle  infected  therewith — 
Straying  —  Scienter — Knowledge  of  servants — 
Negligence  of  master. 

An  action  will  lie  to  recover  dcumages  sustained  by 
the  negligence  of  servants  having  the  care  of  cattle 
which  they  know  to  be  suffering  from  an  in- 
fectious  disease  in  allowing  su^cti  ccUde  to  inter- 
mingle with  other  cattle. 
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Ex.  Div.] 


Earf  V,  Faulkner. 


[EjlDit. 


Upon  the  irial  of  such  an  action  it  was  proved  thai 
the  condition  of  the  cattle  was   knoum  to   the 
servants  of  the  defendants  at  the  time  the  cattle 
came  into  contact  with  those  of  the  plaintiff,  and 
ihai  shortly  before  defendants  had  been  convicted 
at  the  petty  sessions  for  aUowvng  their    cattle 
infected    with  the  foot-and-mouth  disease  to  be 
at  large  in  afield  insuficienUy  fenced.     The  cer- 
tificate of  such  conviction  was  tendered  and  re- 
ceived in  evidence,  and  the  jury  found  in  favour 
of  the  plaintiff. 
Held   that   the    knowledge  of  their  servants  was 
sufficient  to  make  the  defendants  responsible,  and 
that  there  was  evidence  of  neglige7ice  to  support 
the  findings  of  the  jury.    That  the  certificate  was 
improperly  received    in  evidence,  but  this   was 
cured  by  Order  XXXIX.,  rule  3  of  the  Judica- 
ture Act  (38  i'  39  Vict.  c.  77),  as  no  substantial 
miscarriage  of  justice  had  been  theriby  caused. 
This  was  an  action  to  recover  compensation  for 
permitting    cattle    infected    with    tne   foot-and- 
month  disease  to   come   into  contact   with  and 
thereby  to  infect  the  plaintiffs  cattle,  and   was 
tried  l>efore  Quain,  J.,  at  the  last  Stafford  Spring 
Assizes,  when  a  \erdict  was  entered  for  the  plain- 
tiff with  leave  to  the  defendants  to  move  to  set 
aside  the  verdict  on  the  ground  that  it  was  con- 
sistent  with    the  findings  of  the  jury  that  the 
disease  might  have  been  communicated  to  the 
plaintiff's  cattle,  at  a  time  when  there  was  no 
knowledge  of  such  disease  existins  in  their  cattle 
on  the  part  of  the  defendants  ;  and  also  for  a  new 
trial  on  the  ground  that  a  certificate  of  convic- 
tion had  been  improperly  received  in  evidence. 
The  plaintiff  was  a  cattle  dealer,  occupying  a  farm 
of   about    100   acres    near  Wolverhampton,   the 
defendants  were  farmers  and  cattle   dealers  at 
Wolverhampton.  In  the  autumn  of  1874  the  defen- 
dants took  from  a  Mr.  Mason  some  keep  for  their 
cattle,  i.e.,  the  right  to  graze  the  grass,  or  after- 
math, in  certain  fields  adjoining  the  plaintiff's 
lands ;  the  fences  between  the  plaintiff's  Isuid  and 
that  hired  by  the  defendants  were  out  of  repair, 
and  in  November  of  that  year  the  defendants  put 
some  cattle  into  one  of  the  fields  hired  by  them.  At 
that  time  the  cattle  were  free  from  foot-and-mouth 
disease,   although    they   had   suffered   from   the 
same  disease  some  few  months  before.    Some  of 
the  cattle  strayed  on  to  the  plaintifi^s  land,  and 
were  stated  by  the  plaintiff  to  have  infect^  his 
cattle  that  were  in  an  adjoining  field  ;  the  district 
inspector  subsequently  went  down  and  examined 
the  defendants'  cattle,  and  found  some  of  them 
suffering  from  foot-and-mouth  disease.    The  defen- 
dants were  summoned  before  the  bench  of  magis- 
trates at  petty  sessions,  and  convicted  for  keeping 
cattle  infected  with  foot-and-mouth  disease  in  a 
field  insufficiently  fenced. 

Upon  the  trial  the  jury  found  that  the  defendants, 
by  themselves  or  by  their  servants,  knew  of  the  state 
of  health  of  the  cattle  at  the  time  of  their  being  put 
into  the  field  adjoining  the  plaintiff's  land,  and  that 
putting  them  there  was  negligence  in  the  defen- 
dants. 

A  rule  nisi  having  been  obtained  in  Easter 
Term, 

Staveley  Hill  Q.C.  and  J.  0.  Griffits,  Q.C.,  showed 
cause. — The  question  is,  did  t"he  defendants,  either 
by  themselves  or  by  their  servants  Downs  and 
Dairs,  know  of  the  infected  state  of  their  cattle  P 
The  jury  have  found  that  the  disease  was  commu- 
nicated to  the  plaintiff's  cattle  by  the  defendants', 


and  that  Downs,  a  servant  in  the  defendants' 
employ,  knew  of  the  state  of  the  cattle ;  and  evcoi 
if  he  did  not  know  it  was  gross  negligence  on  his 
part  not  to  have  ascertained  that  such  was  the 
case,  llie  defendants  knew  the  state  their  cattle 
were  in,  for  they  were  convicted  for  keeping  cattle 
suffering  from  foot-and-mouth  disease,  in  a  field 
insufficiently  fenced,  even  if  the  certificate  of  sach 
conviction,  which  was  put  in  at  the  trial,  was  im- 
properly received  in  evidence,  it  does  not  follow 
that  there  must  be  a  new  trial,  as,  by  Order 
XXXIX.,  sub-sect.  3,  of  the  Judicature  Act  (38&39 
Vict.  c.  77),  "  A  new  trial  shall  not  be  granted  on 
the  ground  of  misdirection,  or  of  the  improper  ad- 
mission or  rejection  of  evidence,  unless,  in  the 
opinion  of  the  court  to  which  the  application  is 
made,  some  substantial  wrong  or  miscarriage  Las 
been  thereby  occasioned  in  the  trial  of  the  action ; 
and  if  it  appear  to  such  court  that  such  wrong  or 
miscarriage  affects  part  only  of  the  matter  in  con- 
troversy, the  court  may  givo  final  judgment  as  to 
part  thereof,  and  direct  a  new  trial  as  to  the  other 
part  only." 

H.  Matthews,  Q.C.  and  Baddiffe  Cooke,  in  sup- 
port of  the  rule,  cited 

Cook  Y.  Waring,  2  Horl.  &  Colt.  272 ; 

Raphael  v.  Bank  of  England,  17  C.  B.  161. 

Kelly,  CB. — I  am  of  opinion  that  upon  the 
substantial  merits  of  the  case  the  rule  must  be 
discharged.    The  action  was  brought  to  recover 
damages  for  that  the  defendants  knowing  their 
cattle  to  be  infected  with  the  foot-and-mouth  dis- 
ease, allowed  them  to  stray  on  to  the  plaintiff's 
premises  and  to  infect  his  cattle  that  were  then 
m  his  fields.    It  is  quite  clear  that  unless  the  sum- 
ming up  of  the  learned  judge   was   wrong,   the 
jury  could  not  with  justice  have  found  any  other 
verdict.     Now,   as    to   the   question  when  the 
diseased  state  of  their  cattle  was  known  to  the 
defendants  or  to  their  servants,  it  is  proved  by  the 
evidence  called  upon  the  trial,  that  there  were  only 
four  occasions,  viz.,  9th,  13th,  15th»  and  18th  Dec., 
upon  which  the  plaintiff's  cattle  or  any  animal  of 
his  came  into  contact  with  the  defendants'  cattle. 
The  question  which  arises  thereon  is,  whether  there 
is  any  evidence  to  justify  the  jury  in  finding  that 
the  defendants'   cattle  could  have   infected  the 
plaintiff's.    Now,  the  9th  is  out  of  the  questaon 
altogether  because  the  learned  judge  in  summing 
up  told  the  jury  that  the  act  of  the  plaintiff  in 
bringing  into  his  field  a  cow  that  he  had  found 
straying  on  the  high  road,  if  such  cow  infected  his 
cattle,  was  an  act  fbr  which  the  plaintiff  was  alone 
responsible,  and  that  though  the  defendants'  cattle 
might  have  also  come  into  contact  with  the  plain- 
ti£r  s  upon  that  day,  the  defendants  would  not  be 
liable.  As  to  the  18th,  the  jury  have  found  that  the 
defendants'  cattle  did  not  come  into  contact  with 
the  plaintiff's  on  that  day;  there  are,  therefore, 
only  two  other  days  left,  viz.,  the  13th  and  15th 
Dec.    The  jury  have  found  that  upon  both  of  these 
days  the  defendants'  cattle  came  mto  contact  with 
the  plaintiff's.    Now  is  there  any  evidence  thai 
either  the  defendants  or  their  servants  knew  of  the 
diseaaed  state  of  their  cattle  on  or  prior  to  the 
13th  P    There  is  evidence  that  Downs,  a  servant  in 
the  defendants'  employ,  knew  of  the  existence  of 
the  disease  at  that  time ;  and  it  was  clearly  proved 
and  found  by  the  jury  that  on  both  those  days  the 
defendants'  cattle  and  the  plaintiff's  came  into 
contact.    Now,  as  to    the  defendants'    peracmal 
knowledge  of  tiie  state  of  their  cattle,  it  was  pioved 
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%  oow  belonging  to  the  defendants,  and  which 
been  ordered  to  be  slaaghtered  on  acoonnt  of 
sing  infected  with  the  foot-and-month  disease, 
been  in  the  fields  in  which  the  defendants 
wards  placed  the  cattle  which  strayed  on  to  the 
itaSTB  land.  This,  in  my  opinion,  was  notice  to 
idants  that  the  field  in  which  the  cow  had 
;  was  infected  and  made  dangerous  and  not  safe 
im  other  cattle  into.  It  has  been  contended 
ehalf  of  the  plaintiff  that  it  was  gross  negli- 
e  in  the  defendants  not  to  have  known  the 
)  of  their  cattle ;  and  it  is  the  same  for  the  par- 
of  this  action  as  if  they  had  known  and 
ected  to  take  proper  precautions  to  prevent 
r  cattle  strayinc.  I  am  inclined  to  think  that 
equivalent  and  that  it  was  the  duty  of  the 
idants  to  have  made  themselves  acauainted 
the  condition  of  their  cattle,  and  sacn  would 
ly  opinion  if  I  was  called  on  to  decide  the 
t ;  but  as  the  jury  have  found  that  defendants 
enow  of  the  state  of  their  cattle,  the  point  does 
irise  here.  Now  as  to  the  improper  reception 
ridence  of  the  certificate  of  the  defendants' 
iction  for  keeping  cattle  infected  with  the 
maid  disease  ift  a  field  insufficiently  fenced, 
I  of  opinion  that  the  certificate  of  conviction 
improperly  received  in  evidence,  and  if  it 
not  been  for  Order  XXXIX.,  rule  3  of  the 
oature  Act  (38  &  39  Vict.  c.  77)  there  would 
I  to  be  a  new  trial.  It  is  with  great  reluc- 
9  that  I  apply  it  to  this  case,  for  if  the  learned 
isel  for  the  defendants  had  known  that  be 
d  have  been  met  in  this  way  he  would 
I  tendered  a  bill  of  exceptions  to  the  judge's 
ig;  but  as  the  rule  says  that  there  snail  be 
lew  trial  on  the  ground  of  the  improper 
3tion  of  evidence,  unless  in  the  opinion  of  the 
i  some  substantial  wrong  or  miscarriage  has 
thereby  occasioned,  I  think  we  are  bound 
,  as  there  can  be  no  doubt  that  the  plaintiff  has 
lined  a  severe  loss,  and  I  do  not  thmk  that  the 
ficate  influenced  the  jury  is  arriving  at  the 
ict  they  did.  The  rule  must,  therefore,  be 
larcced. 

21SBT,  B. — I  am  of  the  same  opinion  as  my 
I ;  the  rule  of  law  is  clear  that  if  a  man's  cattle 
MISS  on  the  land  of  another  person,  the  owner 
e  cattle  is  responsible,  provided  there  was  no 
3t  contributing  thereto  on  the  other  man's 
by  allowing  his  fences  to  remain  out  of  repair, 
in  this  case  trespass  mi^ht  have  lain  against 
lefendant  for  allowing  his  cattle  to  stray.  But 
1  not  deal  with  the  case  in  that  way,  I  will 
it  as  if  the  defendants'  cattle  had  been  law- 
going  alon^  the  highway,  when  it  would 
been  the  duty  of  the  defendants,  knowing  that 
*  cattle  were  so  infected,  to  have  taken  care 
they  did  not  intermingle  or  get  into  the  same 
with  the  plaintiff's.  The  charge  is  that  the 
idants  knowingly  permitted  their  diseased 
e  to  intermingle  with  the  plaintiff^s.  Now  it  is 
3  Bofficient  to  support  the  conclusion  at  which 
jury  arrived  to  have  proved  that  a  cow 
:fOng  to  the  defendants,  and  infected  with  the 
ise,  and  which  was  subsequently  slaughtered 
xsoont  thereof,  had  been  kept  in  the  same  field 
m  defendants'  cattle  were  afterwards  turned 
for  a  oow  in  such  a  condition  would  be  cal- 
ed  to  infbct  the  field  and  any  other  cattle  going 
iin  within  a  short  time.  But  beside  this,  the 
hKwe  found  that  Downs  the  defendants' 
mt  knew  df  ^e  ftateof  the  cattle  on  or  before 


the  13th  Dec.  It  is  not  essential  to  prove  the  know- 
ledge of  the  defendants  themselves ;  the  knowledge 
of  their  servants  is  quite  enough  to  make  the 
defendants  liable.  It  would  be  unreasonable  to  sav 
in  such  a  case  that  the  remedy  should  only  b* 
against  the  servant ;  the  defendants  ought  to  have 
known  the  state  their  cattle  were  in.  With  refer- 
ence to  the  reception  of  the  certificate  of  con- 
viction in  evidence,  I  quite  agree  with  what  has 
been  said  bjr  my  Lord ;  the  Act  was  passed  to  pre- 
vent any  injustice  being  done,  and  this  case  comes 
within  tne  exception  named  in  the  rule. 

Pollock,  B. — I  am  of  the  same  opinion.  I  do  not 
think  that  we  ought  to  disturb  the  verdict  of  the 
jury  as  long  as  it  is  founded  upon  the  evidenci-. 
broueht  before  them  on  the  trial ;  and  from  what  is 
now  before  us  I  think  that  the  jury  had  evidenc* 
before  them  which  would  warrant  them  in  findim; 
as  they  did,  and  that  the  defendants'  knowledg 
of  the  state  of  their  cattle  at  the  time  of  their  inter 
minj^ling  with  the  plaintiff's  was  included  in  i;hc; 
findings  of  the  jury.  Now,  as  to  the  receptioi. 
of  the  certificate  of  conviction  in  evidence,  ther.- 
can  be  no  doubt  that  if  the  Judicature  Act  ha ! 
not  been  passed  there  would  have  to  be  a  new 
trial ;  but  on  looking  at  the  rule  I  think  that  i . 
applies  as  the  rule  is  a  reasonable  one,  and  theri- 
has  been  no  substantial  wrong  done  by  the  recep 
tion  of  such  evidence.  The  rule  must  be  dis- 
charged. Bide  discharged. 

Solicitors  for  the  plaintiff,  Clarke,  Woodcock,  &nt] 
Rylands,  Lincoln's  inn. 

Solicitors  for  the  defendants,  Thome,  Smith,  and 
Thome,  Wolverhampton 


Feb.  2  arid  3,  1876. 

WOOLEE  AND  WiPB  V.  KnOTT. 

Landlord  and  tenant — Lease  of  public  houee— 
Tenant's  covenant  not  to  do  a/ny  act  that  "  can 
or  ma/y  affect  lessen  or  make  void  the  licence  " — 
Conviction  of  tenant  by  justices  for  offences 
against  the  Licensing  Acts — Conviction  not  re- 
corded on  licence  —  Breach  of  covenant  —  For- 
feiture—Licensing Acts  1872  and  1874  (35  ^  36 
Vict  c.  94,  and  37  ^  38  Vict.  c.  49.)— Construc- 
tion. 

Subsequently  to  the  coming  into  opercUion  of  the 
Licensing  Act  1874,  the  defendant  became  the 
lessee  of  a  public  house  belonging  to  the  plaintiffs, 
and  by  the  lease  (which  contained  the  usual 
clause  for  forfeiture  in  case  of  breach  of  covi  • 
nant),  the  defendant  covenanted  **not  to  do,  omi  \ 
or  permit,  or  suffer  to  be  done  or  omitted,  an/ 
axit,  mcUter,  or  thing  whatsoever  that  can  or  may 
affect,  lessen,  or  make  void  either  or  any  of  the 
licences  for  the  time  being  granted  to  the  said 
public  house."  The  defendant  was  convicted 
before  the  justices  of  having  committed,  on  the 
same  day,  two  offences  against  the  Licertsing 
Ads  1872  and  1874,  but  ihe  convicting  justices 
directed,  under  sect.  13  of  the  Act  of  1874,  thai 
neither  of  the  convictions  should  be  recorded  on 
the  def&ndanfs  licence. 

In  an  actioji  by  the  plaintiffs,  the  lessors,  to  rc' 
cover  ths  possession  of  the  premises  from  the 
defendant,  the  lessee^  oih  tlie  ground  ofjorfeitu/re, 
and  for  dam^agesfor  breach  of  covenant,  it  was 

Held  by  the  court  (£e%,  CJi.}  and  HuddUsiont 
B»),  on  dsmwrrer  to  the  pla^/iiiHft  tioAtVMN^  ^^ 
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claim,  that  the  conviction  of  the  defendant  not 
having  been  followed  by  a  record  of  the  convic- 
tion on  the  licence,  the  licence  was  not  ** affected** 
within  the  ineaning  of  the  covenant  in  the  lease, 
and  thai  there  had  been  no  breach  of  covenant 
by  the  defendant,  and  consequently  no  forfeiture. 
Goodtitle  dem.  Luxmore  v.  Sayille  (16  East,  95), 
and  the  dicta  therein  of  Lord  Ellenborough,  C.J., 
and  Le  Blanc,  J.,  cited  and  discussed. 
This  was  an  action  by  the  plaintiffs  to  recover 
possession  of  a  public  house  and  premises,  of 
which  the  defendant  was  tenant  under  a  lease 
from  the  plaintiffs,  on  the  ^pround  that  the  de- 
fendant, having  been  convicted  by  the  justices 
under  the  Licensing  Acts  1872, 1874,  for  offences 
against  the  said  Acts,  had  thereby  committed  a 
breach  of  her  covenant  in  the  said  lease,  and  had 
BO  incurred  a  forfeiture  of  such  lease. 
The  plaintiff's  statement  of  claim : 

1.  On  the  29th  Aug.  1874,  the  plaintiff  Dorothy 
Hannah  Wooler,  then  Dorothy  Hannah  Heslop, 
spinster,  by  deed  let  to  the  aefendant  a  public 
house  or  inn  called  the  Black  Lion  Hotel,  and 
premises,  situated  in  Middlesbrough,  in  the 
county  of  York,  for  a  term  of  six  years  from  the 
13th  May  1874,  at  the  yearly  rent  of  50L,  payable 
half  yearly,  the  first  payment  of  such  rent  to  be 
made  on  the  23rd  Nov.  then  next. 

2.  By  the  said  deed  the  defendant  covenanted 
with  the  said  plaintiff,  D.  H.  Wooler,  her  heirs 
and  assigns,  to  pay  the  said  yearly  rent  of  50Z.  at 
the  times  and  in  the  manner  so  appointed  as  afore- 
said for  the  payment  thereof,  and  to  **  keep  the 
said  public  house  or  inn  and  premises  open  as  a 
public  house,  and  that  in  the  usual  customary  way 
and  manner  as  houses  of  that  description  were 
kept,  and  that  she  would  not  do  or  omit  or  permit, 
or  suffer  to  be  done  or  omitted,  any  act,  matter,  or 
thing  whatsoever,  that  could  or  might  affect,  lessen, 
or  make  void  either  or  any  of  the  licences  for  the 
time  being  granted  to  the  said  public  house  or 
inn  and  premises." 

3.  The  said  deed  also  contained  a  clause  or  proviso 
whereby  it  was  agreed  and  provided  that  in  case 
the  rent  thereby  reserved,  the  same  being  legally 
demanded,  should  be  in  arrear  for  twenty-one  days, 
or  "  in  case  any  breach  or  default  should  be  made  in 
any  of  the  covenants,  clauses,  or  agreements  in  the 
said  deed  contained,  upon  the  defendant's  part  to 
be  observed  and  performed,  it  should  be  lawful  for 
the  said  plaintift,  D.  H.  Wooler,  her  heirs  and 
assigns,  into  or  upon  the  said  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  to  re-enter 
and  the  same  to  have  again,  re-possess,  and  enjoy, 
as  in  her  and  their  fortner  estate  as  if  the  said 
demise  had  not  been  made,  and  the  said  defendants 
from  thence  to  expel,  remove,  and  put  out, 
anything  in  the  saia  deed  to  the  contrary  not- 
withstanding." 

4.  On  the  26th  day  of  Sept.  1875,  the  said  D. 
H.  Wooler,  then  the  said  D.  H.  Heslop,  inter- 
married with  and  became  the  wife  of  the  plaintiff, 
Edward  Wooler. 

5.  On  the  14th  Oct.  1875,  the  defendant  kept 
open  the  said  public-house  during  prohibited  hours. 
And  on  the  same  day  she  permitted  drunken- 
ness, and  was  herself  drunk  in  the  said  public- 
house  ;  and  she  was  afterwards,  on  or  about  the 
18th  day  of  Oct.  1875.  duly  convicted  before  the 
magistrates  sitting  at  Middlesbrough  aforesaid, 
ana  fined  by  them  m  respect  of  the  two  former  of 

tl»e  mud  offencea. 


6.  No  payment  or  satis&ctionwhatsoeyer  has  been 
made  by  or  on  behalf  of  the  defendant  to  the 
plaintiffs  or  either  of  them  in  respect  of  the 
occupation  by  her  of  the  said  demised  ptremiaet 
for  tne  period  of  time  which  has  elapsed  since  the 
13th  May  1875,  from  which  time  up  to  the  present 
she  has  remained  and  still  now  remains  in  the 
possession  and  occupation  thereof. 

The  plaintiffs  claim — 1,  possession  of  the  said 
public-house  and  premises ;  2,  lOOOL  damages  for 
the  defendant's  breaches  of  the  said  oovenant 
respecting  the  mode  of  conducting  the  business 
of  the  said  public-house  and  premises. 

Statement  of  defence  : 

Demurrer  by  the  defendant  to  the  plaintiffs* 
statement  of  claim  as  bad  in  law,  on  the  jeroand 
that  it  does  not  show  any  breach  by  the  defendant 
of  the  covenants  in  the  said  deed  contained,  or  of 
any  of  them,  whereby  the  plaintiffs  have  a  right  to 
re-enter  upon  and  recover  |>ossession  of  the  said 
premises,  or  to  receive  from  the  defendant  any 
damages  for  breach  of  covenant,  or  any  payment 
or  satisfaction  for  occupation  by  her  of  the  said 
premises ;  and  on  other  grounds  sufficient  in  law  ' 
to  sustain  this  demurrer. 

Joinder  in  demurrer  by  the  plaintiffs. 

The  plaintiffs'  points. — First,  that  the  faoti 
alleged  m  the  statement  of  claim,  and  admitted  bj 
the  demurrer,  are  sufficient  to  entitle  the  plain- 
tiffs to  judgment  in  this  action  in  respect  of  the 
matters  claimed  in  such  statement ;  secondly, 
that  the  facts  alleged  in  the  5th  paragraph  of  the 
statement  of  claim,  and  admitted  oy  the  oemnrrer, 
constitute  a  clear  breach  of  the  oovenant  men- 
tioned in  the  second  paragraph ;  thirdly,  that  the 
facts  alleeed  in  the  5th  paragraph  show  thit 
the  def en£int  omitted  or  permitted  or  suffered  to 
be  done  or  omitted  matters  that  oould  or  mi^ 
have  affected  the  said  licences  for  the  time  beioff 
within  the  true  intent  and  meaning  of  the  asia 
covenant ;  fourthly,  that  the  facts  alleged  in  the 
5th  paragraph  show,  that  the  defendant  did  not 
keep  the  said  public  house  or  inn  and  premieei 
in  the  usual  and  customary  manner  as  hooses  of 
that  description  are  kept,  inasmuch  as  she  did 
not  keep  it  in  accordance  with  the  lioensing 
statutes  in  force  for  the  time  being ;  fifthly,  that 
upon  the  admitted  facts,  the  defencuuit  was  guilty 
of  offences  against  the  provisions  of  the  35  &  So 
Vict.  c.  94,  and  the  37  &  38  Vict.  o.  49,  which 
were  of  a  nature  to  affect  and  lessen  and  tended 
to  make  void  the  said  licences  by  yirtae  of  the 
several  provisions  of  the  said  Acts ;  and  sixthly, 
assuming  the  defendant  was,  upon  the  admitted 
facts,  guilty  in  point  of  law  of  a  oreaoh  of  either  of 
the  covenants  referred  to  in  the  2nd  paragraph, 
it  follows  that  the  plaintiffs  are  entitled  to  reoover 
possession  of  the  said  demised  premises  under  the 
proviso  for  re-entry,  which  is  referred  to  in  the 
3rdparagraph. 

The  defendant's  points :  First,  it  does  not 
appear  by  the  statement  of  claim  how  any  of  the 
facts  therein  mentioned  was  or  were  a  breadi  or 
default  of  or  in  any  of  the  covenants,  clanses,  or 
agreements  in  the  said  deed  contained,  on  the  do" 
fendant^s  part  to  be  observed  and  performad, 
which  entitled  the  plaintiffs  to  recover  posseasioB 
of  the  said  public-house  and  premiaeSy  or  to 
recover  any  damages  as  claimed  by  the  pUdntifiii 
secondly,  it  does  not  appear  hy  the  said  atatomepl 
that  any  rent  reservea  by  the  said  deed  wis  hi 
arrear,  or  that  the  defendants  did  not  keep  the 
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smid  public-house  or  inn  open  as  a  public-house  in 
the  usual  and  customary  way  and  manner  as 
houses  of  that  description  were  kept ;  thirdly,  it 
dU>e8  not  appear  by  the  said  statement  what 
lioeuce  or  licences  was,  or  were,  or  had  been  for 
the  time  being  granted  to  the  public-house,  or 
inn  and  premises,  or  how  and  in  what  manner  the 
defendant  did,  omitted,  or  permitted,  or  suffered 
to  be  done  or  omitted  any  act,  matter,  or  thing  that 
oould  or  might  affect,  lessen,  or  make  void  either  or 
anj  of  the  licences  for  the  time  being  granted  to  the 
said  public-house,  or  inn,  and  premises ;  fourthly,  if 
it  be  intended  by  the  statement  of  claim  to  rely  on  the 
Licensing  Acts  of  1872  and  1874,  and  any  licence 
which  may  have  been  granted,  or  is  affected  or 
resnilated  under  or  by  virtue  of  those  statutes  or 
either  of  them,  with  respect  to  the  said  public- 
house,  then  ic  is  to  be  observed  that  neither  the  13th 
section  of  the  former  of  the  said  statutes,  which 
imposes  a  penalty,  on  persons  licensed  to  sell  ex- 
ciMtble  liquors  by  retail  in  any  house  or  premises, 
for  the  ofience  c^  permitting  drunkenness  in  such 
booses  and  premises,  nor  the  9th  section  of  the  latter 
statute,  which  imposes  a  penalty  on  such  persons, 
Ac,  for  the  offence  of  keeping  open  such  pre- 
mises for  the  sale  of  intoxicating  liquors  during 
the  time  at  which  such  premises  are  by  the  said 
statute  directed  to  be  closed,  enacts  that  the 
committing  by  or  the  conviction  of  the  licensed 
persons  for  such  offences,  or  either  of  them,  shall 
cause  .the  licence  or  licences  granted  to  such 
person  to  sell  excisable  liquors  as  aforesaid  to  be 
affected,  lessened,  or  made  void.  By  sect.  30  of 
the  Lioensmg  Act  1872  and  sect.  13  of  the 
Licensing  Act  1874  it  is  only  after  two  previous 
oonyictions  of  either  of  the  offences  of  which  the 
defendant  was  convicted,  and  where  such  two 
pieyious  convictions  are  directed  by  the  con- 
victing justices  in  their  discretion  to  be  recorded 
cm  the  ficenoe,  that  a  third  conviction  of  either 
of  such  offences,  also  ordered  to  be  recorded 
on  such  licence,  causes  a  forfeiture  of  such  licence. 
Sect.  13  of  the  37  &  38  Yict.  c.  49,  enacts  that  the 
lustices  oonvicting  any  person  of  either  of  the 
offences  of  which  the  defendant  was  convicted, 
shall,  as  part  of  their  sentence,  direct  whether  or 
not  the  said  conviction  shall  be  recorded  on  the 
licence  of  such  person.  The  statement  of  claim 
does  not  allege  tnat  any  previous  conviction  of  the 
defendant  for  either  of  the  said  offences  had  been 
so  directed  or  ordered  to  be  recorded  on  the 
licence,  or  even  that  anv  previous  conviction  of 
the  defendant  of  such  onences,  or  either  of  them, 
bad  ever  been  made  or  taken  place.  6.  The  said 
Licensing  Act  1872,  sect.  15,  enacts  that  any 
licensed  person  permitting  his  premises  to  be  a 
brothel,  shall  not  only  be  liaole  to  a  penalty  not  ex- 
seeding  20L,  but  shall  on  conviction  forfeit  his 
license.  Other  offences  of  a  more  venial  nature  do 
Qot  by  the  said  licensing  Acts,  or  any  other  law, 
entail  or  cause  such  forfeiture,  unless  not  only  re- 
peated but  repeated  under  such  circumstances  of 
iggravation,  negligence,  or  wilful  default  by  the 
^^erson  licensed  as  to  induce  the  convicting 
nagistrates  as  part  of  their  sentence  to  order  such 
xmviction  to  be  recorded  on  the  licence.  Only  on  a 
nnviction  of  the  said  offences,  or  either  of  them, 
if  which  the  defendant  was  convicted  after 
^wo  previous  convictions  which  have  been  so 
irderad  to  be  recorded  on  the  licence,  is  the  licence 
(brfeiied.  The  defendant  having  been  convicted  and 
Bned  as  in  the  5th  pangraph  of  the  statement 
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of  claim  is  alleged,  bad  undergone  the  punishment 
intended  and  prescnbed  by  the  statute.  But 
neither  of  such  convictions  having  been  recorded, 
or  ordered  to  be  recorded  on  her  licence,  it  is  a 
harsh,  forced,  incorrect,  unsound,  and  illegal  con- 
struction of  her  covenants  in  her  said  lease,  and 
of  the  dependent  clause  or  condition  of  re-entry 
by  the  lessor,  and  contrary  to  the  intention  of  the 
parties  to  the  said  lease  to  hold  that  the  lessee  has 
committed  a  breach  of  contract,  and  thereby  has 
incuiTed  a  forfeiture  of  the  estate  and  interest 
granted  to  her  by  the  lease,  in  procuring  which 
she  may  have  invested  all  her  means,  and  on 
retaining  which  her  livelihood  may  depend. 

By  an  agreement  between  counsel  on  both  sides 
these  additional  facts  were  taken  as  admitted  in 
the  course  of  the  argument,  viz.,  that  the  justices 
who  convicted  directed,  as  part  of  their  sentence, 
that  the  convictions  should  not  be  recorded  on  the 
defendant's  licence,  and  that  consequently  neither 
of  such  convictions  was  so  recorded. 

Cave,  Q.O.  (with  whom  was  Heath),  for  the  de- 
fendant, in  support  of  the  demurrer. — ^The  court 
are  called  on  to  say  whether  these  two  convic- 
tions, unaccompanied  by  any  record  of  them  on 
the  back  of  the  licence,  constitute  a  breach  of  the 
lessee's  covenant  and  a  consequent  forfeiture. 
Has  the  defendant  done  anything  which,  in  the 
actual  words  of  the  covenant  itself,  '*  can  or  may 
affect,  lessen,  or  make  void  the  licence  P  "  There  is 
no  pretence  for  saying  that  the  licence  has  been 
"  lessened  "  or  "  avoided,"  and  therefore  the  sole 
question  is,  has  it  been  "  affected."  Under  sect. 
13  of  the  Act  of  1872,  permitting  drunkenness  on 
the  premises  is  an  offence,  and  it  is  now  an 
offence  under  sect.  9  of  the  Act  of  1874, 
to  keep  a  public  house  open  for  the  sale  of 
intoxicating  liquors  during  prohibited  hours, 
sect.  24  of  the  Act  of  1872  bemg  repealed.  If  two 
convictions  are  recorded  on  the  licence,  and  then 
a  third  conviction  ensues,  the  licence  is  rendered 
ipso  facto  void,  and  the  premises  are  disoualified, 
unless  the  justices  otherwise  order  (sect.  30  of  the 
Act  of  1874) ;  but,  in  the  absence  of  a  record  of  the 
conviction  on  the  licence,  the  licence  is  not  avoided 
nor  are  the  premises  disqualified  by  anv  number 
of  convictions.  The  indorsement  of  the  licence 
is  the  test,  and  if  the  licence  is  not  directed  to  be 
indorsed  with  n  record  of  the  conviction,  it  is  not 
in  any  way  "  affected  "  by  the  conviction.  Under 
the  Act  of  1872  the  licence  was  to  be  indorsed  by 
the  justices'  clerk,  unless  the  justices  otherwise 
directed;  but  by  the  latter  Act  of  1874,  the 
burden  is  thrown  upon  the  justices,  and  they  are 
required  to  inspect  the  register  of  licences  (which 
is  provided  for  by  sect.  31  of  the  Act  of  1872),  and 
to  declare  as  part  of  their  sentence  whether  the  con- 
viction shallorsliall  not  be  recorded  on  the  licence 
The  Act  of  1874  came  into  operation  on  the 
30th  July  in  that  year,  and  the  lease  here  was 
executed  on  the  20th  Aug.  following,  and  it  is 
probable  that  the  person  who  drew  this  covenant 
intended  the  word  "  lessen  "  to  refer  to  the  provi- 
sion of  that  Act  under  which  (s.  49)  a  Uoence  may 
be  reduced  from  a  seven  day  to  a  six  day  licence, 
or  (s.  7)  the  hour  for  dosing  may  be  made  earlier, 
and  each  word  of  the  covenant  would  thus  have.a 
definite  meaning.  An  offence  against  the  Act  not 
followed  by  conviction  cannot  "  affect"  the  licence, 
nor  could  the  parties  have  meant  to  leave  the 
(^[ueBtion  of  forfeiture  to  a  jury  upon  so  vague, 
indefinite^  and  wide  a  qaestionas  that  of  dnmkeiL- 
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ness.  CoYonants,  the  breaoh  of  which  inyolve  a 
forfekure,  are  always  oonstraed  most  strictly  and 
with  a  strong  leaning  against  the  forfeiture. 

Morgan  Mayd,  Q.C.  (with  him  was  WiUis)  for 
the  plaintifb  contra. — Whether  or  not  the  justices 
direct  the  licence  to  be  indorsed  is  not  the  ques- 
tion, for  whether  the  licence  be  indorsed  or  not 
the  conviction  must  be  recorded  on  the  register  of 
licences  (sect.  31  of  the  Act  of  1872),  and  thus  the 
premises  are  immediately  affected.  There  is  a 
vested  cause  of  action  which  is  not  and  cannot  be 
touched  by  the  exercise  of  the  justices'  discretion. 
Protection  to  the  landlord  from  proceedings 
which  may  incur  the  loss  of  the  licence  is  need^, 
and  by  so  reading  the  covenant  a  plain  meaning  is 
given  to  the  words,  "  which  mayor  can  affect,'*  &c. 
The  words  are  not  "any  act  which  shall  have 
affected"  as  the  defendant's  construction  would 
seek  to  make  them.  That  it  is  the  conviction,  and 
not  the  record  of  it  on  the  licence  which  disquali- 
fies the  premises  is  obvious  from  sect.  56  of  the 
Act  of  1872,  by  which,  on  conviction  of  the  tenant 
for  an  offence  against  the  Act,  **  and  such  offence 
is  one,  the  repetition  of  which  may  render  the 
premises  liable  to  be  disqualified,"  the  owner  of 
the  premises  is  to  have  notice  of  the  conviction ; 
but  not  a  word  is  said  about  recording  it.  In  the 
plain  and  ordinary  understanding  of  language,  a 
conviction  for  an  cmence  against  the  Act  must  be 
held  to  "  affect  the  licence."  He  cited  Goodiitle 
dem.  Lusovnore  v.  SavxHe  (16  East,  95),  where  the 
rule  as  to  the  construction  of  clauses  of  for- 
feiture is  laid  down. 

Cave,  Q.C.,  was  not  called  on  to  reply. 

E[sLLT,  O.B. — In  this  case  it  appears  to  me 
that  no  offence  has  been  committed  leading  to  a 
forfeiture,  and  therefore  our  judgment  should  be 
for  the  defendant.  The  words  of  the  covenant, 
the  breach  of  which,  it  is  alleged,  has  caused  tihe 
forfeiture,  are  that  the  tenant  "  will  not  do,  omit, 
or  permit  or  suffer  to  be  done  or  omitted,  any 
act,  matter,  or  thing  whatever,  that  can  or  may 
affect,  lessen,  or  make  void,  either  or  any  of  the 
lioences  for  the  time  being  granted  to  the  said 
public  house,  or  inn  ana  premises."  Now  it 
appears  that  there  was  only  one  licence  in  exist- 
ence at  the  time  in  question.  I  am  glad  to  have 
had  the  aasistanoe  of  my  brother  Huddleston, 
who  was  a  member  of  the  Legislature  when 
one  or  both  of  these  important  Acts  were 
passed,  and  who,  therefore,  is  accurately  acquainted 
with  the  question  and  the  provisions  of  the  statutes 
relatinjo;  to  it.  Let  us  then,  first  of  all,  consider 
what  IB  the  state  of  the  law  upon  the  matter. 
The  object  of  the  landlord,  is,  of  course,  that  the 
licence  shall  be  kept  intact,  and  ultimately  un- 
avoided.  Now,  a  licensed  tenant  may  be  convicted 
of  one,  or  even  of  two,  offences  against  the  Act, 
but  the  licence  is  not  avoided,  and  no  forfeiture 
effected  unless  those  two  convictions  are  recorded 
on  the  licence  itself,  and  are  followed  by  a  third 
conviction.  The  justices  have  the  power  of  doing 
an  act  by  which,  and  it  is  the  first  act  by  which, 
under  these  statutes,  the  licence  may  be  in  any 
wise  affected,  and  that  is,  thev  may  order  the  con- 
viction to  be  indorsed  upon  the  licence ;  but  unless 
and  until  that  indorsement  is  made,  the  licence  is 
entirely  unaffected.  In  a  sense,  no  doubt,  the 
licence  may  be  said  to  be  affected  directly  the 
offence  is  once  ordered  to  be,  or  is,  indorsed  upon 
it;  bat  it  is  only  in  case  that  is  followed  by  subse- 
qaept  offenoea,  and  the  sabseqnent  result  of  such 


offences,  that  the  licence  is  avoided.  The  qnesfeioii, 
then,  is,  whether  anything  that  has  been  done,  or 
that  may  be  done,  which  renders  it  more  or  Ism 
probable  that  at  last  the  licence  will  be  avoided, 
can  be  said  to  *'  affect "  the  licence  and  work  a  for- 
feiture.    In  considering  the  question,  I   do  not 
propose  to  follow  closely  either  iiOrd  Ellenboroiagli 
or   Le   Blanc,  J.,  in   the  views  taken  by  than 
upon    the     subject    of   forfeitures    in    OoodHtle 
dem  Lu.vmore  v.    SavQle  (16  East,  95).     In  my 
judgment,    in    order    to    work    a    forfeitare   of 
property,    the    acts    which    are    to    effect    the 
lorfeiture    or  affect     the    property,    should    be 
expressed  in  language  so  clear,  express,  and  m- 
telligible,    as  to  leave  no    room  or   reason   for 
doubt  in  the  mind  of  the  judge  who  is  called  npon 
to  decide  the  question,  that  the  act  in  qnestioo 
does,  according  to  a  fair  and  reasonable  oonstmction 
of  the  language  used,  and  the  understanding  and 
intelligence  of  the  parties  to  the  contract,  amount 
to  a  forfeiture.   Indeed,  as  has  been  justly  obeenred 
by  the  learned  counsel  for  the  defendant,  it  woald 
be  highly  inconvenient  and  unjust  that  persons  who 
may  have  invested,  it  may  be,  their  whole  fortone, 
in  taking  and  setting  up  a  public  house,  shoold, 
by  reason  of  the  uncertainty  or  ambiguit^  of  the 
language  of  their  lease,  be  kept  in  perpetual  dretd 
of  the  risk  of  a  forfeiture,  which  might  be  thdr 
ruin.    I  do  not,  therefore,  propose  to  take,  on  tlie 
one  hand,  the  too  severe  and  strict  view,  or,  on  the 
other  hand,  the  too  lenient  view  of  the  language 
here  used  yrith  regard  to  offences  against  theae  AiSit 
of  Parliament ;  but  I  say  that,  upon  every  prindple 
of   common    sense  ana   justice,    the    pftrticiiiir 
acts  which  are  to  constitute  or  to  incur  a  torfintnre 
ought  to  be  most  clearly  defined  and  expressed, 
and  to  be  most  clearly  understood  between  tiie 
parties.    Now  it  was  contended  by  Mr.  Lloyd  fir 
the  plaintiffs,  that  any  act  amounting  to  an  offaooe 
against  the  Licensing  Acts  would  be  a  breach  of  the 
tenant's  covenant,  and  cause  a  forfeiture,  efsn 
before  it  is  ascertained  or  known  whether  there 
will  or  not  be  a  conviction.    But  see  what  tibe 
result  of  that  would  be.    It  is  an  offence  against 
the  Act,  under  the  closing  clause,  if  the  preauiei 
are  allowed  to  be  kept  open  after  the  prescribed 
time  for  closing,  and  it  might  be  that  an  aooideiii 
had  happened    in    the    neighbourhood,  and  the 
injured  person  might  be  brought  to  the  house  in 
a  dying  state,  and  the  house  might  be  kept  open 
beyond  the  hour  for  closing,  in  oraer  toadnumster 
the  requisite  necessaries  and  stimulants,  in  the 
hope  of  saving  the  man's  life,  and  thus  an  offenoe 
against  the  Act  would  have  been  committed.   Bat 
who  in  such  a  case  would  dream  of  proseoafeiiig 
for   itP    or,    if   anybody   did,    what   magistrste 
would   convict    the    innkeeper?      I    oan    ontj 
say,    if    the    parties    meant   and    intended  to 
contract,  that  such  acts  as  these  should  be  fol- 
lowed by  such  consequences,  nothing  would  have 
been  easier  than  to  say  in  a  few  words  that^  if  tiie 
tenant  should  commit  any  offenoe  against  ^le  Ad 
followed  by  prosecution  and  oonviotion,  and  if  he 
should  repeat  the  offence  and  be  again  conviotBd, 
then  the  premises  should  be  formted.    H  thit 
was  the  intention  of  the  parties,  and  tiie  tenut 
chose  to  enter  into  such  a  covenant^  and  take  hii 
chance  of  the  consequences,  then  no  one  ooaH 
complain.    It  would  be  easy  to  express  these  eon- 
sequences  and  what  would  be  the  cause  of  a  for- 
fbiture,  in  a  single  sentence,  or  even  in  m  sinde 
line,  if  such  were  intended.    I  think  il  is  owT 
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when  something  is  done  which  directly  operates 
upon — I  might  almost  say  which  touches— the 
licence,  and  which  if  it  is  followed  by  other  acts 
is  to  lead  to  its  avoidance,  that  the  licence  can, 
within  the  meaning  of  these  words,  be  said  to  be 
'**  affected."  An  unendorsed  licence  is  just  as 
operative  for  all  purposes  as  it  was  the  day  after 
it  was  granted,  and  as  if  no  offence  had  been 
fx>mmitted,  and  no  conviction  had  taken  place,  and 
it  is  therefore  not  in  anywise  "  affected/'  As  to  any- 
thing being  done  that  would  "  lessen  "  the  licence, 
I  confess  1  do  not  know  how  a  licence  can  be  '*  les- 
sened," or  what  does,  or  can,  or  cannot  '*  lessen  "  it. 
But  the  substantial  question  is  whether  anything 
has  been  done  which  "  may  or  can "  affect  the 
licence.  At  the  present  moment  the  licence  is 
just  as  valid  and  valuable  as  it  was  before,  and  it 
IS  only  that  something  has  been  done  which  may 
or  may  not  render  it  more  or  less  probable  that  on 
some  future  occasion  it  may  be  forfeited.  The 
words  of  this  covenant  are  not,  in  my  opinion, 
sufficiently  clear  and  intelligible  to  be  held  to 
work  a  forfeiture,  and  the  licence  cannot  be  said 
to  have  been  "  affected." 

HuDDLESTON,  B. — This  question  arises  in  the 
shape  of  a  demurrer  to  a  statement  of  claim  under 
the  Jadicatore  Act,  and  I  own  when  I  heard  Mr. 
Cave  taking  the  most  technical  objections  to  the 
form  of  the  statement  of  claim,  I  for  one,  speaking 
for  myself,  determined,  in  so  far  as  I  possibly 
•could,  to  prevent  the  recurrence  of  those  special 
idemurrers,  which  certainly  at  one  time  rendered 
the  observations  upon  the  administration  of 
lostioe  somewhat  well  founded;  and  if  this  had 
been  a  mere  technical  objection  to  the  form  in 
which  the  statement  of  claim  was  drawn,  I  at 
least  should  not  have  given  it  any  particular 
favour.  But  a  very  substantiid  question  arises 
here.  We  have  to  consider,  upon  the  facts  which 
have  been  admitted  upon  both  sides,  whether 
there  has  been  a  for^iture  under  a  covenant 
which  is  set  out  in  the  statement  of  claim.  The 
covenant  has  been  already  alluded  to,  and  the 
facts  that  are  to  be  taken  as  admitted,  which  show 
that  there  has  been  a  forfeicure,  and  are  not  only  the 
facts  stated  in  paragraph  5  of  the  statement,  but 
one  also  which  was  very  properly  admitted  by  Mr 
Lloyd,  will  enable  ns  to  come  to  a  just  con- 
clnsion.  The  facts  to  be  taken  as  admitted 
were,  as  I  think,  that  the  defendant  had  been 
convicted  of  keeping  the  house  open  in  prohibited 
hours;  of  suffering  drunkenness  upon  the  pre 
mises,  and  of  being  drunk  herself ;  and  that  two 
of  soch  convictions,  or  two  convictions  for  one  or 
both  cases,  took  place  before  the  magistrates. 
But,  and  this  is  a  fact  which  is  admitted,  these 
convictions  were  not  accompanied  by  that  which 
is  placed  in  the  discretion  of  the  justices,  namely, 
an  indorsement  recording  them  on  the  licence. 
What  then  is  the  moaning  of  the  covenant  here, 
and  in  what  way  are  we  to  interpret  it  P  In 
GoodtUle  dem.  huxmore  v.  Saville  (ubi  sup,)  Lord 
EUenborough  in  his  judgment  said :  "  In  the  con- 
struction of  covenants  of  this  sort  thev  are  neither 
entitled  to  favour  or  disfavour,  whether  they  are 
to  create  a  forfeiture  or  to  continue  an  estate; 
but  we  are  to  put  the  fair  construction  upon  them 
according  to  the  apparent  intention  of  the  cou- 
traotin^  parties."  And  Le  Blanc,  J.,  in  the  same 
case  said,  *'  the  court  must  be  thoroughly  satisfied 
of  the  ooDstruction  of  the  lease  contended  for  as 
eBtablishing  such  forfeiture  before  they  give  an 


opinion  which  is  to  destroy  the  lease."  Now  in 
tne  present  case  I  have  not  without  difficulty  come 
to  a  conclusion,  and,  in  doing  so,  I  have  adopted  Lord 
Ellenborough's  rule,  and  have  endeavoured  to'  look 
at  the  covenant  neither  adversely  nor  favourably ; 
but  according  to  what  appears  to  be  the  clear  and 
fair  construction  of  the  contract  entered  into,  and 
what  was  the  intention  of  the  parties ;  not  f orget- 
ing  the  well  known  rule  that  a  covenant  is  to  be  con* 
strued  most  strongly  against  the  stipulating  party. 
As  to  the  limited  interpretation  that  Mr.  Cave  gave 
to  the  words  "  affect,  lessen,  or  make  void,"  a^d 
his  argument,  that  in  the  mind  of  the  fhmier  of 
this  deed  there  was  present  the  distinction  intro- 
duced by  the  Licensing  Act  of  1874,  which  was 
Eassed  m  July  1874,  tne  covenant  in  question 
eing  entered  into  in  the  following  Ai^pist,  I 
can  only  say  that  I  am  not  inclined  to  give  much 
weight  to  that  argument,  which  woulcT  attribute 
such  immense  and  unusual  diligence  to  the  drawer 
of  this  deed.  The  Lord  Chief  Baron  has  alluded  to 
my  experience  acquired  in  another  place ;  but  I 
may  say  that  I  have  not  been  guided  solely  by  that 
experience,  nor  have  I  allowed  it  to  interfere  with 
the  full  and  proper  interpretation  of  the  Act. 
But  it  may  not  be  amiss  to  remember  that 
before  the  two  recent  Licensing  Acts  were 
passed  there  were  certainly  always  two,  if 
not  more,  licences,  one  by  the  magistrates, 
and  one  from  the  excise,  and  it  may  well  be  that 
the  person  who  drew  this  covenant  hsul  that  state 
of  things  in  his  mind  in  putting  in  the  words 
"  either  or  any  of  the  licences."  I  think  that  these 
words,  "  affect,  lessen,  or  make  void,"  must  be  read 
according  to  their  common,  ordinary  English  mean- 
ing. My  Lord,  referring  to  the  word  "  lessen," 
said  it  was  difficult  to  tell  exactly  or  to  understand 
how  one  could  "lessen"  a  licence.  But  the 
licence  is  granted  not  to  the  premises,  but  to  the 
individual.  Of  course,  if  it  is  taken  away  from  the 
individual  it  affects  the  premises,  and  if  the  licencn 
is  taken  away  from  the  individual  in  the  middle  of 
the  term  it  would  **  lessen  "  the  term  of  that  licence. 
But  I  think,  we  must  take  the  words  "  affect  or 
lessen  "  as  general  terms,  referring  to  certain  acts, 
which  may  interfere  with  or  diminish  the  duration 
or,  it  may  be,  the  value  of  the  licence.  There  is 
no  doubt  that  the  licence  itself,  that  is  speaking 
literally,  the  document,  is  not  affected  unless 
there  is  a  record  upon  it  of  the  conviction, 
and  unless  there  is  such  a  record  the  premises  are 
not  "  affected."  I  recollect,  as  a  matter  of  history, 
the  great  arguments  used  against  Lord  AberdareV 
Act  of  1872  with  reference  to  its  requiring  a 
record  of  the  conviction  to  be  indorsed  ou  the 
licence  in  every  case  unless  the  convicting  magis- 
trate or  justices  directed  that  it  should  not  be  so 
recorded ;  and  that  Act  also  required  a  register  ot 
all  convictions  to  be  kept.  It  was  said  that  a 
result  not  at  all  intended  was  often  the  coiise 
quenoe  of  that  enactment,  inasmuch  as,  though 
the  justices  might  not  order  the  conviction  to  bt- 
recorded,  yet  the  clerk  was  bound  under  the  Act. 
to  record  it  on  the  licence  in  the  absence  of  a 
special  direction  to  the  contrary,  and  the  justicej* 
may  have  inadvertently  omitted  to  give  any  direc- 
tion. This  was  considered  to  be  an  undesirable 
state  of  things,  and,  accordingly,  the  13th  section 
of  Cross's  Act  of  1874  made  it  imperative  upon 
the  convicting  justices,  before  passing  sentence 
in  the  case  of  a  conviction,  to  take  into  considera- 
tion not  only  the  offence  then  in  question,  but 


166 


MAGISTRATES'  CASES. 


Ex.  Div.] 


Lewis  v,  Gaba. 


[Ex.  Drr. 


the  previously  recorded  coziYictions,  if  any,  and  to 
declare  as  part  of  their  sentence  whether  the 
present  conviction  should  or  should  not  be  re- 
corded upon  the  licence.  The  burden  is  thus 
thrown  upon  the  justices.  I  think,  not  giving 
to  the  words  "mav  affect"  the  extended  mean- 
ing for  which  'blr.  L'oyd  argued,  viz.,  that 
thev  mean  any  act  which,  if  other  steps  follow, 
will  affect  the  licence,  but  giving  to  then  a 
fair  interpretation,  that  the  reasonable  construc- 
tion of  the  covenant  is,  if  the  justices,  having  all 
the  circumstances  before  them,  choose  not  to 
order  the  conviction  to  be  indorsed  on  the  licence, 
then  the  licence  is  not  affected  ;  if,  on  the  other 
hand,  they  choose  to  have  it  so  indorsed,  then  the 
licence  is  affected  substantiallv ;  then,  for  the  first 
time  there  is  something  which  may  be  regarded 
as  the  first  step  in  a  series  of  steps,  which  may 
end  in  that  which  may  cause  a  forfeiture.  That 
first  step  is  a  record  of  a  conviction  on  the  licence. 
By  thus  constraing  the  words  of  this  covenant  I 
tnink  we  shall  really  be  dealing  fairly  between  the 
two  parties,  and  putting  on  the  words  the  inter- 
pretation which  tney  may  be  reasonably  supposed 
to  have  themselves  intended.  Mr.  Morgan 
Lloyd,  who  omitted  no  possible  point  in  favour 
of  a  harsh  construction  of  the  covenant,  drew 
an  arffument  from  the  56th  section  of  the 
Act  of  1872,  enacting  that  on  conviction  of 
a  tenant  for  an  offence,  the  repetition  of  which 
may  render  the  premises  liable  to  be  "dis- 
qualified," the  justices'  clerk  shall  serve  the  owner 
A  the  premises  with  a  notice  of  the  conviction. 
It  is  ODvious  from  the  marginal  note  that  the 
object  of  the  section  was  to  protect  the  owners, 
not  only  such  owners  as  brewers,  but  mortgagees, 
trustees,  and  others  interested  in  the  property. 
Mr.  Lloyd's  argument,  and  it  was  a  fair  one,  was 
that  from  the  use  of  the  phrase  **  repetition  of  the 
offence,"  the  Legislature  must  be  taken  to  have 
imagined  that  the  mere  conviction  without  indorse- 
ment on  the  record  would  affect  the  owner.  I  do  not, 
however,  think  that  that  ought  to  alter  our  view 
of  what  is  the  fair  meaning  and  construction  of 
this  covenant,  and  whether,  upon  the  facts 
admitted,  there  has  been  a  forfeiture.  I  have 
arrived  at  my  present  conclusion,  not  without 
considerable  difficulty  and  doubt,  but  I  con- 
gratulate myself  upon  being  able  to  come  to  the 
same  conclusion  as  that  arrived  at  by  the  Lord 
Chief  Baron,  and  to  say  that  the  defendant 
is  not  liable.  Judgment  far  the  defendant. 

Solicitor  for  the  plaintiffs,  0.  B.  Wooler. 

Solicitors  for  the  defendant,  lUffe,  ButseU,  and 
Iliffe,  agents  for  Barron,  Darlington. 


Feb.  24  and  26, 1876. 
(Before  Bramwell,  Cleasbt,  and  Amphlett,  BB.) 

Lewis  v.  Carr. 

Municipal  corporation — Alderman  supplying  goods 
to  town  council — Disqualification — **  Having  an 
interest  in  a  contract  — Alderman  acting  suhse' 
quently  to  contract  without  re-election — Action 
aaainst  for  penalties — 5  ^  6  WiU.  4  c.  76,  sects. 
28  and  53. 

By  sect.  28  of  the  Municipal  Corporations  Act  (5  Sf 
6  W.  4t  c.  76)  "  no  person  shall  he  quaJifi^id  to  he 
elected,  or  to  he  a  councillor  or  an  alderman  of 
any  horough  ....  during  such  time  as  he  shaU 


have,  directly  or  indirectly,  &y  hisns^  or  Jkw 
partner,  any  share  or  interest  in  any  cawhrael  or 
employment  with,  by,  or  on  behalf  of  the  eommeil 
of  such  borough.**  And  by  sect.  ^  of  the  same 
staiute,  **  if  any  person  shall  ad  as  .  .  .  alder- 
man or  councillor  .  .  .  for  any  borough  ,  .  .  wHk- 
out  being  duly  qualifi>ed  at  the  time  of  making  the 
declaration  hereinbefore  required  in  thai  hAalf, 
or  after  he  shall  cease  to  he  qualified  according  to 
the  provisions  of  this  Act,  or  after  he  shall  become 
disqualified  to  hold  any  such  office,  he  shall,  for 
every  such  of ence,  forfeit  the  sum  ofbOkg  toherf 
covered,  Sfc. 

The  defendant  was  a  tradesman  and  an  alderman 
of  the  borough  of  M.,  and  between  \%ih  June 
and  Slst  Dec.  1874,  different  orders  for  {he 
supply  of  goods  by  him  for  the  use  of  the  Corpora- 
tion were  given  to  him,  on  the  part  of  the  iow» 
council,  the  defendant  from  time  to  time  sitting  in 
his  capcuiity  of  alderman  on  the  committee  of  the 
council  by  whom  the  resolutions  for  the  ordering 
of  the  goods  were  passed.  The  orders  were  in  due 
course  on  ea^h  occasion  sent  to  the  defendant  % 
shop,  and  the  goods  therein  specified  were  sup- 
plied by  him ;  the  prices  of  the  goods  hupplied  oti 
the  several  occasions  being  Ss.,  6s.,  6s.,  10l.,2l.l0«., 
and  bs.  respectively.  The  total  amount  (131. 10«.) 
was  paid  by  the  town  council  to  the  defendaiU  hy 
a  cheque  on  the  6th  Moaj  1875. 

In  an  a^ion  aaainst  the  defendant  for  ponaUiet 
under  sects.  28  and  53  of  the  statute,  for  adinn 
as  an  alderman  after  having  become  disqualified 
the  declaration  charged  thai  before  and  at  the 
time  of  committing  the  offence,  ^c,  the  de- 
fendant, being  an  alderman  of  the  borough,  had 
become  disqualified  to  hold  the  office  by  having  an 
interest  in  certain  contracts  for  the  eupply  ofgoodk 
to  the  town  council  for  reward  to  the  aefindami, 
and  after  becoming  so  disqualified,  and  within 
three  months  before  suit,  he  acted  as  aldermanfor 
the  said  borough,  contrary  to  the  form,  ^  ;  aed 
it  was,  upon  thefa>cts  above  statea. 

Held,  by  the  Court  {BramweU,  Cleeuhy,  and 
Amphlett,  BB.),  thai  the  dealing  in  queetton  was 
a  contract  within  sect.  28  (see  Nicholson  v.  Fields 
31  L.  J.  233,  Ex. ',  7  H.  ^  N.  810),  but  (hat  ike 
allegations  in  the  declaration  were  not  proved, 
and  the  defendant,  by  acting  as  an  alderman,  at 
alleged,  had  not  rendered  himself  Uahle  to  the 
penalties  imposed  by  sect.  53. 

By  Bramwell,  B.— Sect.  28  only  shows  thai  the 
defendant  was  not  de  jure  an  cdderman,  and  ud. 
53  imposes  a  penalty  upon  a  person^  not  for 
acting  when  not  de  jure  an  alaerman  hut,  for 
cycling  without  being  duly  qualifisd  aJt  the  time  of 
making  the  declaration  required  by  the  etahiie 
upon  his  election. 

By  Cleasby,  B.—The  words  of  sect.  53,  "after  U 
shaU  become  disqualified,  ^c,"  must  be  read  to 
mean,  **  after  he  shall  become  disqualifisd,  and 
while  he  is  so  disqualified** 

This  was  an  action  by  the  plaintiff,  as  a  burgess  of 

the  borough  of  Macclesfie^  to  recover  under  sect 

53  of  the  Municipal  Corporation  Act  (5  ft  6  Willi 
76)  divers  penalties  of  501.  each  against  the 


c. 


defendant,  for  having  acted  as  an  alderman  for 
that  borough  on  various  occasions  afier  be  had 
become  disqualified  to  hold  that  offioe»  by  reason 
of  his  having  a  share  or  interest  in  a  oerfeain  oot>* 
tract  with  the  council  of  the  said  boron^,  witbjn 
the  meaning  and  prorisions  of  sect.  28«  tbe  Bsid 
statute.    By  his  dedaration  the  plaintiff  ohtrged 
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ihatf  before  and  at  the  time  of  oommitting  the 
grieTEnoes  thereinafter  mentioned,  the  boron  gh  of 
Maodesfield  was  a  boroagh  named  in  Schedale 
A  of  the  Manicipal  Corporations  Aot  (5  &  6  Will.  4, 
o.  76),  and  the  defendant  claimed  to  be  an  alder- 
man of  the  said  borough,  and  to  use  and  exercise 
the  office  of  alderman  of  the  said  borough ;  and 
before  and  at  the  time  of  committing  the  said 
gffenoee  the  defendant  had  become  disqualified  to 
hold  the  office  of  alderman  of  the  said  borough, 
aocording  to  the  said  statute,  to  wit,  by  having  a 
share  ana  interest  of  and  in  certain  contracts  with 
the  council  of  the  said  borough,  to  wit,  certain 
contracts  for  the  supply  of  goods  by  the  defen- 
dant to  the  said  council,  for  reward  to  be  paid  by 
the  said  council  to  the  defendant  for  the  same. 
Yet  the  defendant,  not  regarding  the  said  statute, 
after  the  passing  of  the  said  statute,  and  after  he 
had  become  so  msqualified  as  aforesaid,  and  within 
three  calendar  months  before  the  commencement 
of  this  suit,  on  divers,  to  wit,  six  several  occasions, 
acted  as  alderman  for  the  said  boroagh,  contrary 
to  the  form  of  the  statute  in  such  case  made, 
whereby  he  forfeited  for  each  of  the  said  offences 
502.,  amounting,  to  wit,  to  3002.  Yet  he  had  not 
paid  the  same. 

The  defendant  pleaded  not  guilty  (by  Statute  21 
Jac.  If  0.  4,  s.  4  (Public  Act),  and  upon  that  plea 
issue  was  joinea. 

At  the  trial,  before  Lora  Coleridge,  C.J.,  at  the 
last  summer  assizes  at  Chester,  the  following 
appeared  to  be  the  facts  of  the  case  as  either 
proved  or  admitted. 

The  plaintiff  was  a  burgess  of  the  borough  of 
Macclesfield,  which  is  a  borough  within  schedule 
A  of  the  Municipal  Corporations  Act  (5  &  6  Will.  4, 
c.  76),  and  the  oefendant  was  an  inhabitant  of  the 
same  borough,  carrying  on  the  trade  and  business 
of  a  tallow  chandler  there,  and  was  also  an 
alderman  of  the  said  borough,  and  had  pre- 
viooslv  been  mayor  of  the  borough.  It  ap- 
peared that  between  the  19th  June  and  the  31st 
Dea  1874,  six  different  orders  were  given  to  the 
defendant  on  the  part  of  the  town  council  for  the 
supply  of  goods  (tallow)  by  him,  for  the  use  of  the 
corporation,  the  defendant,  from  time  to  time,  sitting 
as  alderman  on  the  committee  of  the  town  councu 
by  which  the  resolutions  were  passed  ordering  the 
said  goods  to  be  supplied.  These  orders  were  in 
due  coarse  sent  to  the  defendant's  shop,  and  the 
soods  therein  specified  were  supplied  by  him.  The 
bill  or  invoice  showing  the  different  transactions 
was  subsequently  sent  m  to  the  town  council : 

The  amount  of  the  account  (132.  lOtf.)  was  paid 
in  one  sum  by  the  town  council  bv  cheone  ou 
the  6th  May  1875,  and  the  account  was  duly  re- 
ceipted and  signed  by  the  defendant.  Subse- 
quently, and  previously  to  the  commencement 
of  this  action,  on  the  11th  June  1875,  the 
defendant  sat  and  acted  five  times  as  an  alderman 
of  the  said  borough  without  having  been  re-elected, 
and  it  was  to  recover  penalties  under  sect.  53  of 
the  Municipal  Corporations  Act,  in  respect  of  his  so 
acting,  he  being  disqualified  to  act  under  sect. 
28  of  the  statute,  that  the  present  action  was 
broaght. 

The  learned  judge  bein^  of  opinion  that  the 
case  came  within  the  mischief  pointed  out  bv  the 
Act»  a  verdict  was  found  for  the  plaintiff  for  2502., 
being  five  penalties  ot  502.  each,  and  though  leave 
to  move  was  refused  to  the  defendant  by  the 
learned  judge,  execution  was  nevertheless  stayed 


to  give  him  an  opportunity  of  moving,  if  advised 
so  to  do. 

A  rule  nisi  was  accordingly  obtained  by 
Mclntyre,  Q.C.,  on  behalf  of  the  defendant,  during 
the  last  Michaelmas  sittings,  calling  on  the 
plaintiff  to  show  cause  why  the  verdict  for  him 
should  not  be  set  aside,  and  a  new  trial  be  had 
on  the  ground  that  the  learned  judge  misdirected 
the  jury  in  telling  them  that  any  supply  of  goods 
to  the  council  was  within  sect.  28  of  the  b  &  6 
Will  4,  c.  76,  and  disqualified  the  defendant  from 
being  an  alderman. 

The  following  are  the  sections  of  the  Municipal 
Corporations  Act  (5  A  6  Will.  4,  c.  76)  which  are 
material : 

Sect.  28 :  That  no  person  shall  be  qualified  to  be  elected, 
or  CO  be  a  ooancUlor  or  an  alderman  of  any  each 
boroagh  .  .  .  unless  he  shall  be  seised  or  poBseased  of 
real  ur  personal  estate,  or  both,  to  the  following 
amonnt,  that  is  to  say  ...  or  during  snob  time 
as  he  shall  have,  direotly  or  indireotly,  by  himself 
or  his  partner,  any  share  or  interest  in  any  oou- 
traot  or  emplovment  with,  by,  or  on  behalf  of  saoh 
oounoil.  Provided  that  no  person  shall  be  disqualified 
from  being  a  oouncillor  or  alderman  of  any  borough  as 
aforesaid  by  reason  of  his  being  a  proprietor  or  share- 
holder of  any  company  whioh  shall  contract  with  the 
oounoil  of  such  borough  for  lighting  or  supplying  with 
water,  or  insuring  afainst  fire,  any  part  of  such  borough. 

Sect.  52 :  Provided  that  if  any  person  holding  the 
office  of  mavor,  alderman,  or  councillor  for  any  borough 
shall  be  decifured  bankrupt . . .  or  being  an  alderman,  shall 
be  absent  for  more  than  six  months  at  one  and  the  same 
time  (except  in  case  of  illness)  from  the  boroagh  of 
which  he  shall  be  .  .  .  alderman  or  councillor,  then,  and 
in  every  such  case,  such  person  shall  immediately  be- 
come disqualified,  and  shaU  cease  to  hold  the  office  of 
such  .  .  .  alderman  or  couoillor  as  aforesaid .  .  .  and  the 
council  thereupon  shall  forthwith  declare  the  said^  office 
t)  be  void,  and  shall  signify  the  same  by  notice  in 
writing  under  the  hands  of  three  or  more  of  them, 
countersign  affixed  by  the  town  clerk,  to  be  affixed  in 
some  pubUc  place  within  the  borough,  and  the  said  office 
shall  Uiereupon  become  void. 

Sect.  53:  That  if  any  person  shall  aot  as  mayor, 
alderman,  or  councillor  .  .  .  for  any  borough  without 
making  the  declaration  hereinbefore  required  in  that 
behalf,  or  without  being  duly  qualified  at  the  time  of 
making  such  declaration,  or  after  he  shall  cease  to  be 
qualified  according  to  the  provisions  of  this  Aot,  or  after 
he  shall  become  disquaUfied  to  hold  any  such  office,  he 
shall  for  every  such  ofFenoe  forfeit  the  sum  of  501.,  such 
sum  to  be  recovered  with  full  costs  of  suit  by  any  person 
who  will  sue  for  the  same  within  three  months  iiior  the 
oommiasion  of  such  ofFence  by  action  of  debt  or  on  the 
case  in  any  of  Her  Majesty's  Superior  Courts  of 
Record,  &c.  .  . 

Arthur  Williams,  with  whom  was  Tlie  Solkitor- 
General  (Sir  H.  S.  Giffard,  Q.C.)  now  showed 
cause  for  the  plaintilE  against  the  rule.  It  has 
not  hitherto  been  decisively  settled  how  far  such  a 
transaction  as  the  present  comes  within  the  pro- 
visions of  sects.  28  and  53  of  the  Municipal  Cor- 
porations Act,  and  that  is  the  question  now  to 
be  decided.  The  plaintiff  contends  that  as  soon  as 
the  defendant  first  entered  into  this  contract,  on  the 
9th  June  1874,  he  became  disqualified,  or  ceased 
to  be  qualified,  under  sect.  28,  and  by  acting  after- 
wards, whilst  so  disqualified,  became  subject  to 
the  penalties  imposed  by  sect.  53.  [Bramwell,  B. 
— Suppose  after  payment  of  the  amount  he  had 
resigned,  and  had  been  re-elected  ?]  That  would 
be  different,  and  is  what  he  should  have  done.  He 
must  be  re-elected  in  order  to  regain  his  qualifica- 
tion. The  material  question  is  whether  the  trans- 
action here  comes  within  the  meaning  of  sect.  28, 
as  being  the  "  having  any  share  or  interept  in  any 
contract,  &{i"    The  section  makes  him  at  once 
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disaoalified  on  becoming  interested,  and  during 
Bucn  time  as  he  shall  be  so.    There  are  many  de- 
cisions upon  this  and  similar  statutory  provisions 
passed  with  a  view  of  preventing  the  corruptions 
ensuing  from  such  titkusactions  between  officials  of 
public  bodies  and  corporations,  and  members  while 
lu  office.    There  are  statutes,  for  instance,  relating 
to  poor  law  guardians,  turnpike  trustees,  ani  so  on. 
Sect.  28  here  differs  in  its  terms  from  those  other 
statutes.     In  Le  Feuvre  v.  Lankester  (3  E.  &  B. 
530 ;  23  L.  J.  254,  Q.  B.),  the  defendant,  an  alder- 
man of  a  municipal  borough,  to  a  district  wholly 
comprised  within  which   the   Public  Health   Act 
1848  was  applied,  and  the  corporation  of  which 
borough   were  constituted  the    Local    Board    of 
Htrtiltli,  contracted  to  supply  the  board  with  iron 
railings,  and  purchased  the  iron  for  the  purpose 
of  performing  his  contract ;  and  afterwaras,  con- 
tinuing to  be  an  alderman,  was  elected   mayor. 
In   an  action    against    him  for   penalties    under 
sects.  28  and  53  of  the  present  Act,  for  acting  as 
mayor  while  disqualified  by  being  interested  in  a 
contract  with  the  council,  it  was  held  that  it  was 
not  an  interest  in  a  contract  within  sect.  28,  and 
there  was  no  liability  to  penalties.     In  the  course 
of  the  argument  that    point  was  disposed  of  by 
Crompton,  J.,  who  saia:    "This  was  an  action 
under  sect.  6  of  the  55  Geo.  3,  o.  137,  the  words  of 
which   are  much  more  extensive   than   those  of 
sect.  28  of  5  &  6  Will.  4,  c.  76.    If  the  contract 
with  those  executing  the  works  had  been  colour- 
able, so  that  Lankester  was  really  interested  in 
the  contract,  it  would  be  another  affair.    The  fact 
that  goods  used  in  a  contract  were  supplied  by  a 
member  of  the  council  may  be  evidence  that  he 
had  a  concealed  interest  in  the    contract,    but 
nothing  of  the  sort  is  found  here,  and  it  would  be 
a  ^ery  strange  thing  to  hold  a  member  of  the 
council  liable  to  penalties  because  in  the  ordinary 
course  of  trade  a  contractor  bought  articles  at  the 
member's  shop."     The  distinction  between  that 
case,  as  stated  by  Crompton,  J.,  and  the  present 
one  is  obvious.    [Bramwell,  B.— If  you  cite  that 
case  for  the  purpose  of  distinguishing  it  from  the 
present  one  you  need  not  do  so,  for  we  are  all 
agreed  as  to  that.]      Technically  speaking,    no 
doubt  the  purchase  of  two  pennyworth  of  nails 
jver  the  counter  is  a  contract,  and  would  techni- 
cally come  within  the  terms  of  the  section,  but  of 
coarse  the  section  must  be  viewed  and  construed 
reasonably.    The    intention    of    the    Legislature 
htre  was  clearly  to  prevent  any  such  transactions 
going  on.     The   matter    was    substantially  con- 
cluded by  Nicholson  v.  FUlds  in  this  court  (31 
L.  J.  233,  Ex.;    7  H.  A  N.  810).    There,  in  an 
action  against  a  Town  Commissioner,  under  a  local 
Act,  incorporating  the  Commissioners  Clauses  Act 
1847,  for  acting  as  commissioner  after  disqualifi- 
cation, a  bill  made  out  by  defendant  and  addressed 
to  the  commissioners,  for  lime  supplied  at  different 
times  and  receipted  by  defendant,  was  held  evidence 
for  the  jury  that  he  was  concerned  in  a  contract 
within  the  Conitnissioncrs  (/lauses  Act  (10  &  11 
Yiot.  c.  16,  s.  9),  and  that  he  thereby  became  dis- 
qualified under  sect.  15  of  the  same  Act,  which 
imposes  a  penalty  on  commissioners  acting  after 
having  become  disqualified.     The  words  in    the 
section  of  that  Act  arc  substantially  the  same  as 
those    here.    All    the  objections  possible  to  be 
raised  to  a  transaction  like  the  present  are  dealt 
with  and   got  rid  of  in   the  judgments  in  that 
case.    FcUork,  C.B.,  expressly  said  that  the  small- 


nesB    of    the  amount  was    immaterial,    and  bad 
nothing  to  do  with  the  question,  for  that  eireij 
description  of  dealing  by  the  commissioners  WM 
inteuoed   to  be  put  an  end  to.    Martin,  R,  too, 
thought    that   where    articles  were  supplied  on 
credit  from  time  to  time  over  the  counter,  thoogfa 
of  small  amount,  there  would  be  evidence  ofa 
contract ;  and  CLannell,  B.,  said :  "  I  think  we  are 
giving  a  very  wholesome  effect  to  a  very  important 
Act  of  Parliament,  which  is  intended  to  RBud 
against  not  only  actual  abuse,  but  any  possibility 
of  abuse,  and  that  in  so  doing  we  give  a  reason- 
able construction  to  the  Act,  and  one  whioh  we 
may  reasonably  suppose  the  Legislature  intended, 
and  that  we  should    be  defeating  its    intention 
unless  we  went  the  length  we  do  in  making  U)is 
rule  absolute."    The  wording  of  sect.  28  is  pecu- 
liar.   It  should  be  read  as  putting  two  distinct 
alternatives.    A  man  shall  not  be  **  qualified  to  be 
elected  during  such  time,  &c.,"  so  that  if  elected, 
while  a  contract  exists,  he  would   be  subject  to 
penalties  for  acting  without  being  duly  qualified. 
The  words  "  during,  &o.,"  were  put  in  to  meet  the 
contingency  of  election  or  re-election,  and  are  solely 
applicable  to  that.   The  words  "or  to  be  an  alder- 
man,*' refer  to  the  continuance  of  the  qnalifioatiott. 
Had  it  been  properly  framed  the  section  would 
have  had  two  branches ;  first,  disqualifying  from 
election  during  such  time,  &c. ;  and,  secondly,  it 
would  have  said,  "  and  he  shall  cease  to  be  an 
alderman,"  as  in  the  Commissioners  Clauses  Act 
The  moment  the  defendant  became  disqualified 
he    could    not  act    until    re-elected.    The  words 
"  cease  to  be  qualified  "  in  sect.  53,  mean  when  be 
becomes  '*  disqualified,"  and  for  acting  after  be- 
coming '*  disqualified  "  he  is  subject  to  the  penalty. 
The  office  may  not  be  vacant  until  he  is  removed 
by  proceedings  in  the  nature  of  a  qtw  toarraiHto  ,* 
but    he    cannot  act  till  purged    by   re-election. 
[Amphlett,  B.,  referred  to  sect.  52  as  showing  the 
meaning  of  the  word  "  disqualified,"  and  referred 
also  to  the  property  qualification  of  an  aldemian 
under  the  first  part  of  sect.  28,  and  asked  if  an 
alderman  on  ceasing  for  a  day  or  a  week  to  bare 
that  qualification,  though  he  should    afterwards 
regain  it,  would  require  to  be  re-elected  before 
ne  could  act  again.]    It  would  seem   to    be  tbe 
logical  consequence  that  he  must  be  re-elected. 
[Amphlett,  B. — Justices  of   the  peace  are  under 
heavy  penalties  for  acting  without  qualification, 
but    it    is    laid   down    in  Burns'   Justice,  tbat 
becoming  disqjualified  by  loss  of  property  will  not 
prevent  a  justice  acting,  without  any  fresh  commis- 
sion, after  reigning  his  qualification.]     A  com- 
mission, which  would  have  to  bo*  renewed  at  tbe 
pleasure  of  the  Crown,  differs  from  an  eznress 
statutory  provision  like    the  present.    The  pro- 
viso at  the  end  of  sect.  28  shows  that  the  section 
means  a  disqualification  op)eratiiig  upon  his  being 
an  alderman.     The   object  of  the  Legislature  is 
very  clear,    and  it    would  be  entirely  frustrated 
and  the  statute  become  illusory,  if  the  defendant*! 
contention  and  construction  were  to  prevail.    (He 
cited  also  Barbet  v.  Wade  (1  A.  &  E   514 ;  3  Kev. 
&  Man.  Oil),  and  the  observations   of  Taunton,  J. 
there,  as  to  the  object    of    the    Legislature  in 
statutes  of  this  kind.) 

M*Iutyie,  Q.C.  and   Coxon,  for  the  defendant, 

contra,  supported  their  rule,  and  contended  that  ibe 

real  and  true  meaning  of  the  words,  "  shall  not  be 

quaUfied  to  be  elected,  or  to  be,'*  &a,  "  during  the 

1  time,"  &c.,  is,  that  whilst  a  contract  continaee  M 
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ezistenoe,  whether  for  a  lone  or  short  time,  a  man 
shall  cease  to  be  qualified  to  be  elected,  or  to 
be  qualified  to  act  or  to  be  an  alderman,  but  that 
hia  office  is  not  vacated ;  and  sect.  52  greatly  aids 
that  ar^ment  by  showing  that  when  the  Legis- 
lature intended  the  office  should  be  vacant,  and 
the  man  should  cease  to  be  an  alderman,  it  used 
apt,  proper,  and  distinct  words  to  effect  the  object, 
'two  sets  of  circumstances  were  in  the  mind  of  the 
Leg^lature,  and  those  mentioned  in  sect.  52  are 
not  alluded  to  in  sect.  28.  Certain  qualifications 
neoessary  for  election  are  specified  in  sect.  28,  and 
then  come  the  words  of  disqualification  nowhefore 
the  court.  No  doubt,  during  the  time  of  an 
existing  contract  a  candidate  for  office  would  be 
disqualified  for  being  elected  ;  but  if  the  contract 
were  completed  during  the  canvass,  what  is  there  to 
prevent  his  being  qualified  to  be  elected  P  So,  if  the 
contract  be  enterea  into  by  an  alderman,  though  he 
may  have  been  in  a  ntate  of  suspension  daring  the 
progress  of  it,  the  moment  it  is  completed  he  is 
free,  luid  requires  no  re-election.  Had  it  been 
otherwise  the  Act  would  have  declared  the  office 
vacant,  and  have  directed  a  new  election.  It  may 
be  that  during  the  progress  of  the  contract,  a  qtio 
warranto  might  have  issued  against  him  to  show 
cause  by  what  right  he  was  an  alderman.  The 
section  relied  on  by  the  plaintiff  means  that 
he  shall  not  sit  or  act  as  an  alderman  during 
the  continuance  of  his  interest  in  a  con- 
tract, but  that  if  that  interest  ceases  the 
moment  the  contract  is  completed,  and  every 
thing  has  been  performed  under  it,  then  the  dis- 
qualification ceases,  and  he  is  no  lonser  dis- 
qualified from  being  an  alderman,  and  does  not 
require  re-election.  Nicholson  v.  Fietda  (ubi  sup.) 
(rited  by  the  plaintiff  is  completely  distinguish- 
able. There  there  was  no  temporary  disqualifi- 
cation,  out  an  absolute  cesser  of  holding  the  office, 
and  on  attempting  and  claiming  the  right  to 
exercise  the  ranctions  of  the  office  under  such 
circumstances  he  properly  came  within  the  penalty 
claose  in  the  Act  of  Parliament  in  that  case.  So 
here,  if  a  bankrupt  alderman  were  to  act  he  would 
be  liable  under  sect.  52  of  the  Act  to  all  the 
penalties,  because  he  had  by  express  enactment, 
by  becoming  bankrupt,  "  ceased  to  be  "  an  alder- 
man, and  "ceased  to  be  qualified  to  be"  one. 
Bat  under  sect.  28  it  is  not  a  continuing  dis- 
qualification beyond  the  time  when  the  contract 
is  concluded.  [B&amwxll,  B. — Suppose  an  alder- 
man to  have  committed  some  disqualifying  act, 
and  no  quo  warrcmto  to  be  applied  for  within  a 
year,  does  he  thereby  get  over  the  disqualifica- 
tion P]  Certainly,  it  is  thought  that  he  would. 
The  case  in  the  Queen's  Bench  of  Raa.  ▼  7^anci> 
(18  Q.  B.  526;  21  L.  J.  304,  Q.  B.),  is  precisely  in 
point  upon  that  very  question,  and  the  effect  of 
that  case  is  that  if  a  man  continues  in  office  for 
more  than  a  year  after  the  last  dealing,  he  cannot 
be  ousted  upon  a  guo  warranto.  The  disqualifi- 
cation here  existed  only  daring  the  coniinnauoe  of 
the  contract,  and  the  liability  to  penalties  must 
be  commensurate  with  the  continuance  of  the 
disqualification,  and  therefore  the  liability  to 
penalties  is  only  in  respect  of  his  acting  during 
the  time  the  contract  continues.  The  section  is, 
no  doubt,  obscurely  worded,  but  being  a  highly 
penal  one,  it  must  be  construed  most  favourably 
to  the  8abject»  who  is  not  to  be  mulcted  in  a  heavy 
peoftl^  in  the  absence  of  very  clear  and  distinct 
gnmada  tor  making  him  liabla    [Bkaiiwill,  B.— 


There  is  this  to  be  said  on  the  other  hand,  that 
this  being  a  highly  reprehensible  practice,  the 
words  of  the  statute  should  not  be  unnecessarily 
strained  in  order  to  give  a  liberal  interpretation  in 
favour  of  the  subject.]  Had  a  casual  sale  like  this 
been  intended  to  be  prevented  it  would  have  been 
done  by  express  words.  [Beaxwxll,  B. — I  am 
afraid  the  case  of  NirJioUon  v.  Fields  {ubi  swp,) 
is  against  you  so  far  as  it  decides  that  a  dealing 
such  as  this  is  a  contract  within  the  statute.]  The 
contrary  is  not  here  contended  for,  but,  unless  the 
Legislature  has  clearly  shown  its  intention  that  a 
contract,  although  concluded  and  done  within  five 
minutes,  is  to  operate  as  a  thorough  disqualifica- 
tion, and  that  a  man  cannot  accept  office,  or  act  in 
office,  except  at  the  risk  of  these  onerous  penalties, 
theu  the  defendant  ought  not  to  be  held  liable, 
and  this  rule  ought  to  be  made  absolute. 

B&amwxll,  B. — I  think  that  this  rule  should  be 
made  absolute,  as  the  plaintiff  did  not,  in  my 
opinion,  prove  his  case.  Whether  the  Legislature 
intended  that  such  contracts  should  or  shonld 
not  be  within  the  purview  of  the  Act  is  another 
matter ;  but  I  think  that  if  a  shillingsworth  of 
stationery  were  bought  of  an  alderman  by  or  on 
behalf  of  the  corporation,  it  would  be  a  contract 
within  the  Act  of  Parliament  between  the  corpora- 
tion and  that  alderman.  Probably,  if  the  Legisla- 
ture had  intended  it,  they  would  have  used  the 
word  '*  dealing."  or  some  such  expression.  How- 
ever, independently  of  any  reasoning  upon  the 
matter,  I  think  the  case  is  concluded  by  that  of 
Nicholson  v.  Fields  (ubi  8v/p.)  where  a  somewhat 
similar  contract  was  involved.  Li  that  case 
it  was  a  bill  for  lime  supplied  to  cei*tain  commis- 
sioners. In  the  present  case  it  is  a  supply  of 
candles  or  tallow.  The  question  is  whetner  the 
defendant's  position  comes  within  the  28th  sect, 
of  the  Act.  Now,  where  it  is  necessary  that  the 
case  should  be  logically  stated,  either  under 
the  old  system  or  under  the  more  modem 
form  of  pleading,  one  cannot  help  getting  some 
assistance,  by  referring  to  the  mode  of  stating  it 
adopted  by  the  pleader ;  and  I  think  that  if  we  look 
at  tne  declaration  here,  it  will  be  found  that  the 
plaintiff  has  not  proved  his  case.  For  what  does 
the  declaration  say  P  It  says  that  the  borough  of 
Macclesfield  is  a  corporation  within  the  Municipal 
Corporations  Act,  that  the  defendant  claims  to  be 
an  alderman  of  the  borough,  that  before  and  at 
the  time  of  the  committing  of  the  grievance  he 
had  become  disqualified  to  hold  the  office  of  alder- 
man of  the  borough.  That  has  certainly  not  been 
proved;  because  Mr.  Williams  concedes  that  if 
ne  had  put  himself  up  for  election  as  an  alderman 
at  the  time  the  declaration  is  speakins  of,  he 
would  undoubtedly  have  been  qualified  to  nold  the 
office.  It  is  true  that  possibly  he  could  not 
have  put  himself  up  at  that  time,  because  he  was 
already  in  office,  and  perhaps  could  not  be  removed 
except  by  a  quo  warranto ;  bat  still,  if  in  some 
way  or  other  he  had  got  out  of  office,  he  would 
not  have  been,  as  the  declaration  says  he  was, 
"  disqualified  to  hold  the  office  of  alderman."  The 
declaration  then  goes  on  and  says,  "  to  wit,  by 
havinff  a  share  and  interest  in  certain  contracts 
with  the  council  of  the  said  borouflfh"  Now  I  con- 
strue that  to  mean,  and  it  is  ooviously  its  plain 
meaning,  that  at  the  time  he  committed  the 
offence  he  had  an  interest  in  a  contract.  If  it 
had  meant  "  having  had,"  it  should  have  said 
so,  but  it  does  not.    This,  to  my  miud^  ahflsv% 
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the  &ct8  properly  and  correctly ;  but  it  also  Batis- 
fies  me  that  the  plnintiff  has  no  case.  Now, 
instead  of  dealing  with  the  declaration,  I  will  deal 
with  the  substance  of  the  matter.  It  is  alleged 
that  the  defendant  by  what  he  has  done  has 
brought  himself  within  the  53rd  section  of  this 
Act  of  Parliament.  Before  considering  the  53rd 
section  it  will  be  as  well  to  direct  our  attention  to 
the  52nd  section,  to  which  my  brother  Amphlett 
referred  during  the  argument,  and  pointed  out 
that  that  section  states  what  is  a  disqualification, 
namely,  that  if  any  person  holding  the  office  shall 
be  declared  a  bankrupt,  or  if  any  of  the  other 
things  therein  mentioned  shall  happen,  he  shall 
immediately  become  disqualified,  and  shall  cease  to 
hold  the  office.  The  53rd  section  is  this,  '*  That 
if  any  person  shall  act  as  mayor,  alderman,  or 
councillor,  &c.  .  .  .  without  being  duly  qualified 
at  the  time  of  making  the  declaration  therein- 
before required,  or  after  he  shall  cease  to  be  Quali- 
fied according  to  the  provisions  of  this  Act,  or 
after  he  shall  oecome  disqualified  .  .  ."  Now  the 
defendant  had  not  become  "  disqualified,"  because 
that  means  "  disqualified  '*  as  previously  stated, 
and  that  he  had  certainly  not  become.  Therefore 
the  question  is,  whether  he  had  **  ceased  to  be 

Qualified  according  to  the  provisions  of  this  Act.'* 
u  order  to  ascertain  wheflier  he  had  "  ceased  to 
be  qualified,"  Mr.  Williams  referred  us  to  the 
28th  section  of  the  Act,  and  said  that  that 
showed  that  ho  had  "  ceased  to  be  qualified."  Now 
let  us  see  what  that  section  does  say.  It  says, 
"  No  person  shall  be  qualified  to  be  elected  "  (and 
Mr.  Williams  desired  us  for  the  moment  toleave 
out  the  words  "  or  to  be,  &c.")  during  such  timeas 
he  shall  have  any  share  or  interest  in  any  contract, 
&o.**  If  that  were  all,  of  course  that  would  not  do 
for  Mr.  Williams,  because  the  defendant  had  no 
interest  at  the  time  he  was  elected;  but  then 
Mr.  Williams  goes  on  to  say,  "  No  person  shall 
be  qualified  to  be  elected,  or  to  be  an  alderman  of 
the  borough,  during  such  time  as  he  shall  have 
any  interest  in  an^  contract,"  Ac.  The  meaning 
of  that,  he  says,  is  that  he  shall  not  be  elected 
if  at  the  time  of  the  election  he  is  interested 
in  a  contract,  and  that  he  shall  not  "  continue  to 
be,"  during  the  time  that  he  is  so  interested,  an 
alderman  of  the  borough.  The  learned  counsel 
had  some  little  difficulty  to  contend  with  in  the 
words  "during,  &c."  but  he  was  not,  I  think, 
averse  from  adopting  this  mode  of  dealing  with 
them,  that  is,  either  to  say  that  some  sense  must 
be  made  of  them  in  some  way  which  it  was  not  for 
him  to  point  out,  or  that,  at  all  events,  if  the  words 
were  to  continue  in,  then  we  were  to  take  them 
with  this  consequence,  that  inasmuch  as  the  man 
cannot  be  an  alderman  during  the  time  he  shall 
have  ceased  to  be  {^6  yttre  an  silderman,  and  shall 
be  liable  to  be  turned  out  upon  a  quo  warranto, 
and  does  not  come  into  a  lawful  aldermanic 
condition,  that  is  to  say,  he  does  not  resume 
the  aldermanic  status  lawfully  on  ceasing 
to  be  interested  in  a  contract,  therefore  the 
28th  section  was  to  be  read  thus :  "  He  shall 
not  be  elected  if  he  is  interested  at  the  time  of  the 
election,  and  if  he  become  interested  afterwards 
he  shall  cease  to  be  an  alderman  de  jure."  Now  I 
do  not  think  that  that  ingenious  argument  is  well 
founded.  I  am  not  at  all  sure  that  the  meaning  is 
not  one  that  is  very  commonly  and  properly  ex- 
pre.«>sed  by  the  preclusion  of  doubts  in  tnLs  way ; 
tlie  Jaw  maker  anppoaea  that  it  is  not  enough  to 


say  that  the  man  shall  not  be  elected,  because  it 
might  be  said  "  they  ought  not  to  elect  him,  bat 
they  have  done  so."  And  so  it  is  not  unfreqaently 
guarded  against  by  this  sort  of  expression,  "  he 
shall  not  be  elected,  or,  if  elected,  he  shall  not  be*' 
— so  and  so.  I  am  not  sure  that  the  Legislature 
had  any  further  meaning  in  the  words  they  used  in 
that  section  than  that.  But,  supposing  we  were 
to  put  upon  them  the  meaning  which  Mr.  Williams 
says  we  ought  to  do,  and  were  to  read  them  thus,  "he 
shall  not  be  elected  if,  at  the  time  of  his  election, 
he  is  interested  in  a  contract,  or  if,  after  election, 
be  become  interested  in  a  contract,  he  shall  cease 
to  be  an  alderman."  Is  that  within  the  53rd  sec- 
tion P  The  53rd  section  says  (I  say  nothing  now 
about  disqualification,  as  I  have  already  dealt  with 
that,  but  the  53rd  section  says)  **  that  if  he  shall 
act  without  being  duly  qualified  "  a  certain  thing 
shall  happen ;  but  if  Mr.  Williams's  argument 
was  stretched  to  the  utmost,  and  every  part  were 
made  to  agree  together,  it  does  not  follow 
that  the  defendant  here  has  acted  "without 
being."  The  argument  proves  not  that  he  \b 
'*  disqualified,"  but  that  he  is  not  an  alderman  at 
all.  Now,  if  the  statute  had  said  that  he  shall 
not  act,  not  being  an  alderman,  then  Mr.  Williams's 
argument  might  have  gone  a  long  way  to  profS 
that  he  was  not  de  jure  an  alderman ;  but  the  53rd 
section  says,  "  without  being  qualified."  Bat  be 
was  qualified,  because  it  is  conceded,  and  it  is 
manifestly  so,  that  if  by  any  chance  he  got 
out  of  office,  he  could  immediately  get  in  again 
by  making  himself  duly  qualified.  It  is  im- 
possible to  read  these  words  as  "not  being," 
because  these  consequences  would  follow,  that  if 
there  was  an  informality  in  the  election,  whioli 
would  subject  the  man  to  be  turned  oat  npon  s 
quo  warranto,  during  all  the  time  be  woald  be 
subject  to  penalties.  As  far  as  I  know,  there  is 
no  provision  in  the  Act  of  Parliament  against 
that.  If  we  hold  that  this  section  is  to  extend  to 
the  case  of  a  man  who  is  acting,  and  who  is  not 
de  jure  an  alderman,  there  is  nothing  to  prevent 
his  being  subject  to  penalties.  Withoat,  how- 
ever, having  recourse  to  Mr.  Coxon's  aimiment  as 
to  the  indulgent  way  of  dealing  with  the  salrject, 
and  givinf;  the  utmost  weight  to  the  plaintiff's 
argument,  it  seems  to  me  that  sect.  28  only  shows 
that  the  defendant  was  not  de  jure  an  alderman, 
and  that  sect.  53  imposes  a  penalty,  not  upon  a 
person  who  is  acting  when  not  de  jure,  or  dBfado 
an  alderman,  but  upon  one  who  acts  withoat  being 
duly  qualified  at  the  time  of  making  the  reqairBa 
declaration,  and  that  is  not  the  case  with  we  de- 
fendant. There  is  another  argument  whidi  has 
incidentally  arisen,  and  which  seems  to  me  to  be 
strong  to  show  that  that  must  be  the  meaning  of 
the  statute.  Mr.  Williams,  in  answer  to  oar 
question,  what  would  be  the  conse<juenoe8  of  seoi 
28  being  interpreted,  as  he  said  it  onghi  tobe^ 
and  whether  the  office  was  ipso  facto  voML  or 
whether  it  could  be  made  void  upon  a  jvo 
warranto,  said  that  it  was  not  ipsofa^do  yoid,  but 
that  it  would  be  vacated  upon  a  quo  isorrcm/o. 
Now  observe  the  consequence.  The  quofrnMinmUo 
must  be  moved  for  within  a  year.  Snppose  it  is  not 
moved  for  within  that  period,  then  the  man  is  as 
alderman,  and  de  jure  an  alderman,  and  cannot  be 
turned  out,  and  yet  he  cannot  act  wiihoal  bdsg 
subject  to  penalties.  That  seems  to  be 
sistency,  and  to  demonstrate  that  tlie 
on  the  port  of  the  plaintiff  here  oannot  be 
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tained.  But  then  it  is  said  that  we  onp;ht  to  deal 
with  the  words  of  these  seotions  strictly,  and  to 
pat  apon  them  the  constraotion  for  which  the 
plaintiff  has  contended,  beoaase  the  consecmence  of 
not  doing  so  would  be  very  disastrous.  1  do  not 
agree  with  that.  I  am  by  no  means  clear,  as  I  said 
before,  that  the  Legislature  intended  to  deal  with 
such  a  case  as  this  in  this  way.  I  am  very  much  in- 
clined to  think  that  if  they  had  intended  that  such  a 
case  as  this  should  be  included  in  the  section  they 
would  have  used  such  a  word  as  "dealing/*  or 
some  such  comprehensive  expression.  I  think 
that  very  likely  what  they  had  in  their  minds  was 
one  of  those  continuing  contracts,  that  is  to  say  a 
contract  for  the  suppl]^  of  coal  for  a  year  or  so,  a 
contract  to  do  a  large  job  of  building,  or  something 
of  iihat  kind,  where  a  man  may  make  a  larp;e  profit 
if  he  has  eot  friendly  persons  to  contract  with  nim ; 
and  I  douot  very  much  whether  the  Legislature 
intended  these  words  to  comprehend  the  case  of  a 
trifling  dealing  over  the  counter,  and  where  the 
price  paid  for  the  article  was  well  known,  though 
1  think  the  words  which  they  have  used  here  will 
comprehend  such  a  case.  This  is  one  of  those 
cases  where  the  law  maker  has  had  a  general  in- 
tent in  his  mind,  and  has  realised  his  intent  in 
a  way  which,  if  we  look  at  either  half  of  the  enact- 
ment, perhaps  we  should  say  that  he  has  not  done 
itf  but  whicn,  if  we  look  at  the  whole,  we  should 
say  that  he  has  done  it.  I  do  not,  for  my  own 
party  think  that  any  of  the  disastrous  conse- 
quences which  have  beea  pointed  out  will  flow 
from  our  decision.  Mr.  Williams  has  suggested 
that  if  this  were  to  be  allowed  we  should 
have  an  alderman  who  is  a  stationer,  on 
one  day,  givine  an  alderman  who  is  a  coal 
merchant  an  oroer,  on  different  terms  to  those 
which  he  would  allow  to  a  member  of  the  public, 
to  supply  coals,  and  that  then  the  coals  would  be 
Bupphed  and  paid  for,  and  thereupon  the  alder- 
man, who  is  the  coal  merchant,  would  do  the  same 
good  torn  to  the  stationer.  I  doubt  very  much 
whether  that  is  the  sort  of  thing  that  was  intended 
to  be  provided  against  or  that  was  apprehended 
by  the  Act  of  Parliament  asj  likely  to  take  place. 
I  really  think  that  when  the  whole  of  the  pro- 
vision IS  looked  at,  it  will  be  seen  that  the  prohi- 
bition is  against  a  man's  acting  during  the  con- 
tinaanoe  of  a  contract,  and  that  that  was  the 
mischief  which  the  Legislature  intended  to  guard 
against,  and  that  they  were  content  that,  after  the 
contract  was  over,  he  should  act,  knowing  that 
under  those  circumstances  it  would  prevent  the 
making  of  long  contracts  because  of  the  disquali- 
fication penalty  in  the  case  of  an  alderman  acting, 
and  not  caring  much  about  prohibiting  short 
contracts  of  this  kind.  Beallv  I  ao  not  feel  pressed 
by  the  difficulty  which  Mr.  Williams  put  to  us  as 
to  the  policy  of  the  Aet  of  Parliament.  Upon  the 
words  of  the  statute  I  think  that  there  was 
DO  case  to  go  to  the  jury,  and  consequently 
that  this  rule  must  be  made  absolute.  There  is, 
however,  nothing  to  be  tried,  and  I  should  suggest 
to  the  parties  that  ^ey  should  have  the  point 
deoidsd  apon  a  special  case ;  but  if  thev  cannot  so 
arrange  it,  why  of  coarse  it  must  go  down  again. 
No  doabt  they  can  carry  it  up  to  the  Appeal 
Goort;  but  samxMing  the  Court  of  App^  to 
agxM  with  OS,  the  only  thing  the  parties  could 
do  woald  be  to  draw  up  an  order  for  a  new  trial. 
I  ahonld  tfamk  they  had  better  agree  upon  a  special 
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Oleasby,  B. — I  have  some  to  the  same  conclu- 
sion, feeling  that  to  some  extent  the  case  is  within 
the  mischief  pointed  at  by  the  statute,  but  feeling 
bound  at  the  same  time  to  give  a  somewhat  strict 
interpretation  to  this  penal  section  of  it.    I  have 
not  myself  much  doubt  that  this  contract  is  not 
only  within  the  mischief  contemplated  by  the  Act, 
but  that  it   comes  within  the  very  terms   of  it. 
Considerable  assistance  is  derived  in  construing 
the  Act,  from  considering  the  terms  of  the  sub- 
sequent statute  of  15  Yict.  c.  5,  which  explains 
tbe  Act  and  amends  it.    In  that  latter  statute 
there  is  the  following  clause :  "  That  from  and 
afler  the  passing  of  this  Act  no  person  shall  be 
deemed  to  have  had  or  to  have  an  interest  in  a 
contract  or  employment  with,  or  on  behalf  of  such 
council,  commissioners,  or  trustees,  by  reason  only 
of  his  having  had  or  having  a  share  or  interest 
in  any  newspaper  in  which  any  advertisement  re- 
lating to  the  affairs  of  any  such  borough,  council, 
commissioners,  or  trustees  may  have  been  or  may 
hereafter    be    inserted,"    which    shows    that   it 
applies  to  single  acts  of  that  sort,  and  not  to 
a  permanent   contract.    It    seems    to   me   that 
without  that  Act  of  Parliament  a  mere  contract  of 
that  description  would  have  been  sufficient.     It 
was  merely  put  in  ex  ahundcmti  ea/uteld,  to  prevent 
any  such   question  arising.    It  seems  to  me  to 
indicate  some  idea  that  the  Act  of  Parliament 
would  apply  in  the  disqualification  clause  to  a  con- 
tract of  that  description.     That  being  so,  the 
question  which  we  have  to  deal  with  arises,  first  of 
all,  on  the  53rd  section,  and  then  we  shall  have 
to  refer  to  the  28th  section.  Now,  the  53rd  section, 
which  imposes  the  penalty,  enacts  that  the  indi- 
vidual shall  be  exposed  to  the  penalty  if  he  acte 
"after  he  shidl  become  disqualified  to  hold  any 
such  office.''    But  these  words  must  be  read  to 
mean,  "  after  he  shall  become  disqualifled,  and 
while  he  is  disqualified."      Now,  it  is  conceded 
that  although  the  defendant  may  be  disqualified, 
it  is  not  one  of  those  permanent  disqualifications 
which  attaches  to  a  person  for  a  particular  period, 
as  is  the  case  in  respect  of  some  other  matters ; 
but  that  he  might  be  re-elected,  and  that  he  might 
be,  after  such  re-election,  entitled  to  act,  and, 
therefore,  the  53rd  section  must  necessarily  (and 
I  do  not  think  that  that  has  been  disputed  at  all) 
be  read  as  if  it  had  in  it  the  words,  "  and  while 
he  is  disaualified,"  and  as  if  it  made  the  penalty 
attach  if  ne  acted  while  his  disqualification  existed. 
That  will  throw  us  back  upon  what  I  will  call  the 
qualification   or    dis(}ualifioation   power,  that  is 
to  say,  the  28th  section.    Wlulst  saying,  in  the 
first  instance,  that  I  have  myself  not  the  least 
doubt    that,  notwithstanding  those  disoualifica- 
tions  which  have  been  referred  to  here,  tne  office 
would  continue  full — ^indeed,  it  is  pretty  plain, 
under  tJie  52nd  sect,  which  has  been  alreaay  re- 
ferred to,  the  language  of  which  is  much  stronger 
and  which  says  that  **  the  Council  shall  thereupon 
declare  the  office  to  be  void,  and  shall  signify  the 
same  hj  a  notice  in  ?rritiiig,"  and  so  on,  to  be 
affixed  m  a  particular  way,  ''and  the  said  office 
shall  thereupon  become  void;"  there  is  very  little 
doubt  that  until  that  course  has  been  pursued  the 
office  is  not  void,  and  looking  at  the  words  of  the 
stotute  the  course  pointed  out  thereby  must  be 
strictly  followed.    That,  I  think,  is  quite  clear. 
We  come  then  to  the  resi  difficulty  in  the  construe* 
tion  of  the  28th  section,  viz.,  the  introduction  into 
it  of  the  words  "during,  4c."    It  is  aaiidtiha.^Y^ 
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reading  this  section  it  would  be  giving  due  effect 
to  it,  and  not  be  rejecting  anything  in  it  if  we 
were  to  read  it  thus :  "  He  shall  not  be  qualified 
to  be  elected,  or  to  act  as  an  alderman  during,  &c." 
That  would,  no  doubt,  to  a  certain  extent,  be  depart- 
ing from  the  language  of  the  Act,  because  the  words 
are  "  or  to  be,"  &c.  Then  if  we  are  to  read  il  so 
as  to  give  some  effect  to  the  words,  "  during 
such  time,"  &c.,  we  must  in  some  way  deal  with 
those  words  "  during,  Ac."  The  learned  counsel 
for  the  defendant  has  been  uuable  to  do 
that,  and  was  rather  in  a  difficulty  to  suggest 
any  form  of  expression  to  carry  this  provision 
into  effect,  except  by  a  total  alteration  of  the 
language,  so  as  to  obtain  the  effect  which  he 
sought  to  give  to  it.  I  do  not  feel  myself  bound 
to  reject  the  word  "during,"  nor  to  give  a  dif- 
ferent effect  to  it  with  reference  to  the  different 
parts  of  the  clause ;  and  giving  to  the  word,  when 
applied  to  the  words  "  qualified  to  be  elected," 
that  meaning  which  is  suggested  as  the  proper 
one,  I  do  not  conceive  that  without  some  stronger 
reason  than  has  been  shown  we  should  be 
justified  in  giving  a  different  meaning  to  it  when 
applied  to  the  words  "  or  to  be,"  &c.  We  must 
ffive  a  reasonable  meaning  to  the  words,  and 
though  I  feel  rather  more  strongly  than  my 
brother  Bramwell  does  with  regard  to  our  look- 
ing at  the  mischief  which  the  Act  of  Parlia- 
ment was  intended  to  remedy,  still  I  think 
it  is  manifest  in  this  instance,  particularly,  as  is 
often  the  case  in  others,  that  the  Legislature  has 
only  imperfectly  remedied  the  mischief.  The  law 
does  not  allow  ns  to  introduce  words  in  order  to 
explain  the  meaning  of  an  Act  of  Parliament.  I 
am  of  opinion,  therefore,  that  it  is  not  made  out  in 
this  case  that  the  acting  by  the  defendant  us  alder- 
man alleged  in  the  declaration,  took  place  under  the 
circumstances  of  disqualification  mentioned  in  the 
Act  of  Parliament,  and,  therefore,  that  the  defen- 
dant's rule  must  be  made  absolute. 

Amphlstt,  B. — I  am  of  the  same  opinion.  I 
was  present  when  the  i*ule  was  moved  for,  and  my 
mind  at  that  time  was  so  much  impressed  with 
the  view  that  the  case  was  within  the  mischief 
pointed  at  by  the  statute,  that  I  was  inclined  to 
adopt  what  Mr.  Williams  stated  to  be  the 
"  common-sense  view  "  of  the  matter ;  but  I  have 
now  heard  his  very  able  argument  in  favour  of 
the  plaintiff,  and  I  confess  that  further  considera- 
tion has  had  upon  my  mind  the  reverse  effect  of 
that  which  he  intended,  and  the  result  is  that  I 
have  come,  at  the  close  of  the  argument,  I 
will  not  say  to  a  clear,  but,  to  my  mind, 
a  satisfactory  opinion,  that  this  case  does 
not  fall  within  the  statute.  This  being  a  penal 
statute  we  must  look  not  only,  on  the  one  siae,  at 
the  mischief  intended  to  be  remedied,  but  also  on 
the  other  side,  we  must  consider  that  persons  are 
not  to  be  made  subject  to  penalties  unless  the 
offence  charged  is  clearly  brought  within  the  pur- 
view of  the  statute.  If  we  look  at  the  words 
of  the  section  they  seem,  as  they  stand,  intelligible 
enough,  and  to  require  no  violent  interpretation  to 
give  a  sensible  effect  to  them.  What  the  section 
says  is  that  "no  person  shall  be  qualified  to  be  elected, 
or  to  be  an  alderman,  during  the  time  that  he 
shall  have  an  interest  in  a  contract,"  that  is,  if  he 
is  interested  in  a  contract  at  the  time  of  the 
election  he  shall  not  be  qualified  to  be  elected,  and 
if  he  should  afterwards  become  so  interestcKd  he 
sbaH  not  be  qualified  to  be  an  alderman  during 


such  time  as  he  shall  be  so  interested.  It  has 
been  submitted  to  us  that  he  does  not  '*  oease  to 
be  "  an  alderman,  but  that  he  is  not  qualified  de 
jure  to  act  as,  or  to  be  an  alderman,  and  therefore 
"  that  he  might  be  removed  by  a  quo  wcurranio** 
That  gives  a  plain  and  intelligible  meaning  to  the 
words,  and  I  ao  not  see  why  we  are  to  travel  ont 
of  them  in  order  to  give  a  more  extensive  effect  to 
the  clause  than  it  would  otherwise  have ;  and  I  am 
confirmed  in  that  opinion  by  seeing  that  in  the 
same  clause  (sect.  28)  it  is  said,  and  almost  in  the 
same  words,  that  "  no  person  shall  be  qualified  to 
be  elected,  or  to  be  a  councillor,  unless  he  shall 
have  a  certain  property  qualification,"  which  is 
therein  specified.  Then  Mr.  Williams  would  say, 
and  consistently  with  his  argument  he  oould  not 
say  otherwise,  that  if  the  person  had  the 
proper  property  qualification  at  the  time  of 
nis  election,  but  afterwards  for  a  few  days,  or 
a  day,  or  even  for  a  single  moment,  ceased  to 
have  it,  although  he  never  acted  during  the  time 
he  had  no  property  c^ualification  at  all,  then  if  he 
subsequently  re-acquired  a  property  qualification, 
yet,  nevertheless,  he  would  be  subject  to  penalties 
for  acting,  and  that  the  only  way  of  getting  rid  of 
his  disqualification  woula  be  by  re-electioo, 
although  the  statute  did  not  at  all  point  to  the  ne- 
cessity of  such  re-election.  Now  all  that  the 
statute  requires  with  regard  to  property  qualifica- 
tion is,  that  when  a  man  acts  as  alderman  ne  shaJl 
have  a  certain  qualification.  It  is  difficult,  there- 
fore, to  say  that  if  he  has  ceased  to  have  radi 
qualification,  by  reason  of  some  circumstance 
happening  after  his  election,  and  he  has  subse- 
cjuently  re-acquired  it,  that  he  would  still  be 
liable  to  penalties ;  that  is  to  say,  that  he  would 
have  ceased  de  jure  to  be  an  alderman.  The  case 
is,  I  think,  as  I  pointed  out  to  the  learned 
counsel  in  the  course  of  the  argument,  very 
analogous  to  that  of  a  justice  of  the  peace.  Now 
it  is  enacted  by  the  18  Geo.  2,  c.  20,  s.  1 ,  that  from 
and  after  a  certain  date  there  specified,  no  person 
shall  be  capable  of  being  a  "justice  of  the  peace, 
or  of  acting  as  such,  for  anv  county,  &o.,"  unless 
he  has  the  property  qualincation  of  the  nature 
and  amount  therein  specified,  and  by  the  3rd  sec- 
tion, "  any  person,  who  shall  act  as  a  justice  of  the 
peace  for  any  county,  &c.  .  .  .  without  being  quali- 
ned  according  to  the  true  intention  and  meaning  of 
this  Act,  shall  for  every  such  offence  forfeit  the 
sum  of  lOOZ.,  such  penalty  to  be  recovered  by  any- 
one who  chooses  to  sue  for  it."  It  has  been  argued 
that,  although  the  Act  says  that  no  person  shall 
be  capable  of  being  justice  of  the  peace  unless 
oualified,  &^„  yet  if,  after  becoming  a  justice  of 
tne  peace  he  ceases  to  have  the  qualification 
which  he  originally  possessed,  he  still  remains  a 
justice  of  the  peace,  and  his  acts  are  not  void,  but 
that  he  is  liable  to  the  penalty.  I  have  looked 
minutely  at  the  law  as  it  is  stated  on  the  subject 
in  Bums'  Justice  of  the  Peace — a  work  of  high 
authority  on  the  subject — and  though  no  oases 
are  there  cited,  it  is  there  stated  that  it  ban  been 
decided,  although  the  actual  point  was  not  before 
the  court,  that  "  if  a  justice  of  the  peace  has 
become  disc|nalified,  and  afterwards  obtains  a 
proper  qualification,  then  he  may  act  without 
having  a  new  commission,"  that  is  to  say,  he  may 
act  as  a  justice  of  the  peace  without  being  sulgect 
to  the  penalties  of  the  statute.  That  semns  to  bo 
very  analogous  to  the  case  now  before  the  oovrt. 
However  that  may  be,  I  think  the  proper 
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is  to  Abide  by  the  words  which  can  bear  a  sensible 
meaning,  and  not  to  have  recourse  to  that  which  Mr. 
Williams  invites  us  to  do,  namely,  either  to  omit 
the  words  '*  daring,  &c.,*'  or  to  put  in  other  wordn 
such  as  "cease  to  be,*'  whion  would,  I  think, 
do  violence  to  the  section.  And  now,  just  one 
word  with  respect  to  sect.  52,  which  I  think 
affords  an  argument  that  the  Legislature  had  in 
their  minds  a  distinction  between  what  thev  con- 
sidered to  be  more  prejudicial  conduct  on  the  part 
of  a  mayor  and  aldermen  than  that  comprised 
under  the  28th  section ;  because  by  sect.  52  it  is 
enacted  that  "  when  a  person  holding  the  office  of 
alderman  or  councillor  shall  be  declared  bankrupt, 
Ao.,  or  shall  be  absent  for  more  than  six  monthR  at 
one  and  the  same  time  (unless  in  case  of  illness) 
from  the  borough  of  which  he  shall  be  alderman  or 
councillor,  not  that  he  shall  be  disqualified  from 
being  elected  or  from  being  an  alderman  or 
councillor,  but  that  he  "  shaU  thereupon  imme- 
diately become  disqualified,  and  shall  cease  to  hold 
the  omoe  of  alderman  or  councillor  as  aforesaid," 
and  that  the  office  shall  thereupon  be  declared  by 
the  council  to  be  void,  and  provision  is  then 
thereby  made  for  filling  up  sach  vacancy.  Now,  the 
language  of  sects.  28  and  53  is  very  different  from 
this,andit  is  indeed  admitted  by  Mr.  Williams,  that 
in  this  case,  there  was  no  actual  vacancy  in  the  office. 
In  my  opinion  the  present  case  does  not  come 
wiUiin  the  words  of  sects.  28  or  58,  and  the  de- 
fendant's rule,  therefore,  ought  to  be  made  ab- 
solute. 

B/ule  absolute  for  a  new  tridl.{a) 

Solicitor  for  the  plaintiff,  A.  E.  Francis. 

Solicitors  for  the  defendant,  Stepliene  and 
Stephens,  agents  for  Parrott  and  Co.,  Maccles- 
field. 


Monday,   Feb.  14,  1876. 
Glkavxs  v.  Mabbineb. 

BeeUiUuiieal  DUapidatiom  Act  (34  i*  35  Vict,  e. 
45),  ss.  29  and  53 — Avoidance  of  the  Uving — Dila^ 
pidcUions-— Liability  of  last  incumbent — Time  in 
which  surveyor  to  inspect  and  report — Bishop* s 
order. 

Tli€  defendant,  who  was  the  incumbent  of  a  benefice, 
resigned,  and  within  three  months  of  such  resign 
naiion  the  bishop  of  the  diocese  directed  the  sur- 
veyor of  the  diocese  to  inspect  tlie  buildings  and 
premises  which  were  out  of  repair. 

Ajter  the  expiration  of  the  three  months  the  surveyor 
inspected  the  buildings,  and  made  his  report  to 
ilie  bishop,  who  tJiereupon,  under  the  Ecclesias- 
tical Dilapidations  Act  1871  (34  A-  35  Vict.  c.  43), 
made  an  order  upon  the  defendant  for  t1t>e  costs 
of  the  repairs. 

The  new  incumbent  having  brought  an  action  upon 
this  order  against  the  late  incumbent,  the  latter 
pleaded  thai  the  surveyor  neither  insjiecied  nor 
reported  to  the  bishop  Ufithin  three  calendar 
mot^ths  after  the  avoidance  of  the  benefice,  as 
rtquired  by  sect.  29  o/  34  j-  35  Vict.  c.  43. 

Held,  ti,at  this  was  no  defence  to  the  action,  for  the 
three  months  mentioned  by  the  section  do  no 
refer  to  the  time  within  which  the  surveyor  is 
required  to  make  his  report  to  the  bishop,  but 
to  the  time  within  which  the  bishop  is  to  give 
hie  direction  to  the  inspector, 

(•)The  plaiaftiff  has  given  notioe  of  his  iatention  to 
appeal  mm  the  above  aeoisioB. 


Semble,  thai  the  section  is  onUf  directory  even  as 

regards  the  time  within  which  the  bishop  is  to 

give  his  direction  to  the  inspector. 
This  was  an  action  brought  by  the  present  incum- 
bent of  a  living  against  the  late  incumbent,  to 
recover  the  sum  of  314Z.  13«.,  which  he  had  been 
ordered  by  the  bishop  to  pay  for  dilapidations 
pursuant  to  the  Ecclesiastical  Dilapidations  Act 
of  1871  (34  &  35  Vict.  c.  43). 

The  defendant,  amongst  other  pleas,  pleaded, 
that  the  surveyor  did  not  inspect  the  buildings 
within  three  calendar  months  after  the  avoidance 
of  the  benefice,  in  accordance  with  sect.  29,  and 
that  the  surveyor  did  not  report  to  the  bishop 
what  sum  was  required  to  make  good  the  dilapi- 
dations for  which  the  defendant  was  liable  within 
three  calendar  months  after  the  avoidance  of 
benefice,  as  required  by  the  Act. 

The  plaintifl^  demurred  thereto. 

Cave.  Q.C.  and  F.  H.  Scott  for  the  plaintiff.— 
The  pleas  are  bad  upon  two  grounds,  either  of 
which  is  sufficient  to  support  the  demurrer. 
Sect.  20  Bays  that  "  Within  three  calendar  months 
after  the  avoidance  of  any  benefice  after  the  com- 
mencement of  this  Act,  unless  the  late  incumbent 
shaill  under  this  Act  be  free  from  all  liability  to 
dilapidations,  the  bishop  shall  direct  the  sur- 
veyor, who  shall  inspect  the  buildings  of  such 
benefice,  and  report  to  the  bishop  what  sum,  if 
any,  is  required  to  make  good  the  dilapidations  to 
which  the  late  incumbent  or  his  estate  is  liable.** 
Sects.  30  to  35  relate  to  the  sending  in  of  the 
surveyor*s  report,  and  the  making  the  order  by 
the  bishop  for  the  payment  of  the  sum  as  found  by 
the  surveyor.  Sect.  36.  "  The  sum  stated  in  the 
order  as  the  costs  of  the  repairs  shall  be  a  debt 
due  from  the  late  incumbent,  his  executors  or  ad- 
ministrators, to  the  new  incumbent,  and  shall  be 
recoverable  at  law  or  in  equity.**  Sect.  53.  "No 
sum  shiJl  be  recoverable  for  dilapidations  in 
respect  of  any  benefice  becoming  vacant  after  the 
commencement  of  this  Act,  and  to  which  this  Act 
shall  apply,  unless  the  claim  for  such  sum  be 
founded  on  an  order  made  under  the  provisions  of 
this  Act.**  The  limitation  of  three  months  men- 
tioned in  sect.  29  can  only  apply  to  the  bishop.  It 
cannot  apply  to  the  surveyor,  for,  supposing  the 
bishop  awav  from  home  at  the  time  of  the  avoid- 
ance, it  might  be  impossible  to  communicate  with 
him  in  time  for  the  surveyor  to  inspect  and  repoit 
within  the  three  months.  Secondly,  the  section 
is  only  directory,  and  not  absolutely  imperative ; 
if  this  were  not  so,  the  plaintiff's  remedy  would  be 
barred  by  a  delay  in  the  bishop  over  whom  he  has 
no  control,  as,  by  sect.  53,  he  can  only  recover 
upon  an  order  made  by  the  bishop.  [He  was  then 
stopped.] 

Manisty,  Q.C.  and  Forbes  for  the  defendant.— 
Before  the  passing  of  the  Act,  the  universal  prac- 
tice was  to  settle  the  question  of  dilapidations 
immediately  after  the  death  or  resignation  ot  the 
incumbent,  and  this  Act  was  merely  in  substi- 
tution of  the  old  practice.  The  object  of  the  Act 
is  to  insure  that  there  should  be  a  speedy  inspec- 
tion and  report  as  to  the  dilapidations,  and  there 
is  an  obvious  reason  for  such  a  course,  as  the  dila- 
pidations increase  by  time,  and  the  liability  of  tho 
estate  of  the  late  incumbent  would  be  much  larger 
if  the  time  within  which  the  inspection  was  to  bo 
made  was  unlimited.  When  a  benefice  is  full,  and 
under  sequestration,  sects.  12, 13  and  14  say  that 
the  surveyor  shall  inspect  "as  soon  as  conve- 
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niently  may  be"  after  the  bishop's  direction, 
becaase  in  suoh  a  case  speed  is  of  no  great  conse- 
quence. The  difference  between  the  language 
used  here  and  that  used  in  sect.  29  shows  very 
plainly  what  was  meant  by  the  Act  when  a 
Denefice  is  avoided. 

Cave,  Q.G.  was  not  called  upon  to  reply. 

Brahwell,  B. — This  is  a  very  plain  case.  The 
limitation  of  time  is  not  in  respect  of  the  sur- 
veyor. The  words  of  the  section  are,  "Within 
three  calendar  months  after  the  avoidance  of  any 
benefice,  &c.,  &c.,  the  bishop  shall  direct  the  sur- 
veyor, who  shall  inspect  tne  buildings  of  such 
benefice,  and  report  to  the  bishop,"  &c.,  Ac.  If 
the  words  had  been  "and  the  surveyor  shall 
inspect,"  &c.,  there  might  have  been  a  possibility 
of  suggesting  that  the  three  months  applied  to 
the  time  within  which  the  surveyor  wa;*  to  inspect 
and  report ;  but  even  then  I  doubt  if  they  would 
apply.  Beside  this — and  it  is  not  to  be  supposed 
that  I  ^ay  anything  to  the  contrary — there  is  the 
question  whether  the  limitation  of  three  months 
is  anjtbin^  more  than  directory,  even  as  regards 
the  time  within  which  the  bishop  is  to  direct  the 
surveyor. 

Cleasbt,  B. — I  am  of  the  same  opinion.  It 
would  be  strange  if  the  plaintiff  were  to  lose  his 
right  against  the  late  incumbent  because  the 
bishop  delays  directing  the  surveyor  until  the 
three  months  are  nearly  expired,  sc  that  the  sur- 
veyor has  no  time  to  inspect  and  report  within 
the  three  months. 

Amfulett,  B. — I  am  of  the  same  opinion.  I  am 
far  from  saying  that  if  from  accident,  necessity, 
or  some  other  cause,  the  bishop  omitted  to  direct 
the  surveyor  within  the  three  months,  the  late 
incumbent's  estate  would  be  free.  Our  judgment 
must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Scott,  Jarman  and 
Trass,  agents  for  F,  C.  Mayer,  Burslem. 

Solicitors  for  the  defendants.  Bell,  Broderick 
!>nd  Oray,  agents  for  Weatherhead  and  Burr 
Keighley. 


Wednesday,  Dec.  8, 1875. 

(Before  Kellt,  C.B.,  and  Cleasbt  and 
Pollock,  BB.) 

Edleston  (app.)  v.  Barney  (resp.) 

Nuisances  —  Chimney  emitting  hlack  smoke  — 
Nuisances  RemovcU  Act  1855  (18  ^  19  Vict, 
c,  Viy),  ss.  12, 13. 14r-23  ^  24  Vict.  c.  77,  s.  13— 
Sanitary  Act  1866  (29  $'  30  Vict.  c.  90),  s.  19— 
Order  for  abatement  of  nuisance — Order  prohibit' 
ing  its  recurrence — Two  convictions  for  same 
ojjence  under  the  two  orders. 

An  order  for  the  abatement  of  a  nuisance  caused 
by  the  sending  forth  black  smoke  from  a  chimney 
having  been  made  on  E.  in  1871,  under  the 
Nuisances  Removal  Act  1855  and  the  Sanitary 
Act  1866,  and  another  order  prohibiting  the  re- 
currence of  the  nuisance  having  upon  the  com- 
plaint  of  B.,  under  the  23  ^  24  Vict.  e.  77,  s.  13, 
been  made  on  E.  in  respect  of  the  same  chimney 
in  1874,  E.  was  afterwards,  in^l875,  convicted 
and  fined  on  each  of  two  informaiions  then  laid 
against  him,  for  having  by  one  and  the  same  cud 
of  sending  forth    bJnrk  ttmnk^  from  the  said 


ehimMey  in  Feb.  1875,  disobeyed  the  9aid  two 
orders  respectively. 
Held  by  the  CouH  (Kelly  G.B.  and  Cletuiby  ami 
PoUock  BB.)   that  E.  could  not  be  convicted 
twice  in  respect  of  an  offence  which  was  idenHeaUy 
the  same  in  each  case,  and  that  one  of  ouek  two 
convictions,  therefore,  itnust  be  quashed. 
These  were  two  special  cases  stated  by  the  jus- 
tices of  Halifax,  under  20  A  21  Yiot.  c  43,  for  tin 
opinion  of  the  court  on  appeal  from  two  aevenl 
orders  of  justices  convicting  the  appellaat  under 
the  circumstances  hereinafter  stated.    By  oooaent 
the  two  cases  were  heard  together,  and  so  fiur  as 
is  material  for  the  present  purpose,  the   fiksts 
were  shortly  as  follows : 

The  appellant  and  his  partner,  George  Brings, 
carried  on  business  as  dyers  at  Sowerby  Brioge, 
in  the  West  Biding  of  Yorkshire,  and  in  March 
1871,  they  were  summoned  before  the  jasticea  on 
an  information  charging  that  on  a  certain  day 
therein  named  they  did  send  forth  black  smoke 
from  a  certain  chimney  belonging  to  premises 
occupied  by  them  (not  being  the  chimney  of  a 
dwelling  house)  in  such  quantity  as  to  be  a 
nuisance,  contrary  to  the  provisions  of  the 
Nuisances  Removal  Act  1855  (18  &  19  Vict.  c. 
121),  and  the  Sanitary  Act  1866  (29  &  80  Viet  & 
90),  which  makes  the  Act  of  1855  apply  to  smdra. 
The  persons  charged  on  this  information  did  not 
appear  on  the  return  day  of  the  summons,  the 
11th  March  1871,  and  tnerenpon  an  order  wts 
made  for  the  abatement  of  the  nuisance  under 
sects.  12  and  13  of  the  Act  of  1855,  which  order, 
after  reciting  the  information,  proceeded  as  follows: 
"  Upon  proof  ....  that  the  nuisance  so  com- 
plained of  doth  exist  on  the  premises,  and  that 
the  same  is  caused  by  the  act  or  default  of  the  said 
R.  Edleston  and  G.  Briggs,  we,  in  pursuance  of 
the  Acts,  do  order  the  said  R.  Edleston  and  6. 
Briggs  within  one  calendar  month  from  the  ser- 
vice of  this  order,  or  a  true  copy  thereof  aocordinff 
to  the  Act,  to  cease  to  sena  forth  black  smoke 
from  the  chimney  aforesaid,  so  that  the  same  shall 
no  longer  be  a  nuisance  or  injurious  to  health. 
And  if  the  above  order  of  abatement  be  not  com* 
plied  with,  then  we  authorise  and  require  the 
said  John  Barnes  from  time  to  time  to  enter  upon 
the  premises,  and  to  do  all  such  works,  matters, 
and  things  as  may  be  necessary  for  carrying  this 
order  into  execution.** 

In  March  1874,  an  information  was  laid  under 
sect.  13  of  the  23  &  24  Yict.  c.  77  (under  which 
the  proceedings  are  similar  to  those  under  the 
Nuisance  Removal  Act  1855,  but  the  complaint 
may  be  by  an  inhabitant)  against  the  appellant 
and  his  partuer  G.  Briggs,  for  sending  forth  blade 
smoke  from  a  certain  chimney  belonging  to  the 
premises  occupied  by  them  (not  being  the  chimney 
of  a  private  dwelling  house)  in  such  quantitv  as 
to  be  a  nuisance,  andthat  such  nuisance  was  likely 
to  recur. 

The  existence  of  the  nuisance  complained  of 
was  proved  before  the  justices  at  the  hearing  of 
the  information  on  the  14th  March  1874,  and  the 
justices  were  of  opinion  that  the  same  or  a  similar 
nuisance  was  likely  to  recur,  and  they  aooordingly 
made  an  order  for  the  prohibition  of  the  said 
iiuisance  in  the  following  terms :  "  We,  in  pur- 
suance of  the  statute  in  such  case  made  and  pro- 
vided, do  order  the  said  R.  Edleston  and  Q.  Briggs 
within  fourteen  days  from  the  service  of  thia  atSSf, 
or  a  true  copy  thereof  according  to  the  ■tatotfis, 
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to  diaoontinne  the  said  nnisanoe ;  and  we  farther, 
in  parsuance  of  the  said  statates,  do  prohibit  the 
recairence  of  the  said  nuisance." 

On  the  26th  April  1875,  two  informations  were 
laid  by  the  respondent  against  the  appellant,  in 
which  it  was  alleged  that  he,  on  the  9th  Feb. 
1875,  unlawfully  had  not  obeyed  the  order  of 
abatement  of  the  11th  March  1871,  and  the  order 
of  prohibition  of  the  14bh  March  1874,  respectively. 
On  the  hearing  of  the  first  of  these  informations 
it  was  proved  that  on  the  9th  Feb.  1875,  between 
the  hours  of  ten  and  eleven  o'clock  in  the  fore- 
noon, black  smoke  was  emitted  from  the  chimney 
for  a  period  of  eight  minutes,  in  a  Quantity  suffi- 
cient to  be  a  nuisance,  and  the  appellant  was  con- 
victed and  fined  in  a  penalty  of  ten  shillings  and 
costs  for  disobedience  to  the  order  of  abatement 
of  the  11th  March  1871.  Aud  immediately  after- 
wards, upon  exactly  the  same  evidence,  he  was 
oonvictea  and  fined  in  a  penalty  of  twenty  shillings 
and  costs  for  disobedience  to  the  order  of  prohibi- 
tion of  the  14th  March  1874. 

The  appellant  contended  that  it  was  not  com- 
petent to  the  justices  to  convict  him  twice,  as  the 
disobedience  to  both  orders  was  by  the  same  act. 
He  also  raised  the  point  that  as  the  orders  had 
been  made  against  him  and  one  G.  Briggs  jointly, 
the  respondent  could  not  proceed  against  him 
alone,  but  as  no  reliance  was  placed  by  counsel 
for  the  appellant  on  this  point,  it  is  not  necessary 
further  to  allude  to  it. 

The  question  for  the  opinion  of  the  court  is 
whether  the  appellant  coula  be  so  convicted  twice 
in  respect  of  the  same  penalty. 

The  appellant's  points. — First,  that  the  order  for 
prohibition  of  the  14th  March  1874,  merged  the 
order  for  abatement  of  the  11th  March  1871,  and 
from  the  time  of  the  latter  order  having  been 
made  no  penalt;^  could  be  inflicted  for  contraven- 
tion of  the  prior  order ;  secondly,  that  the  two 
informations  of  the  26th  April  1875,  for  contra- 
vening the  orders  of  11th  March  1871,  and  14th 
March  1874  respectively,  were  laid  in  respect 
of  one  and  the  same  act  of  nuisance  alleged  to 
have  been  committed,  and  that  the  appellant 
could  not  be  convicted  twice  for  the  same  act ; 
thirdly,  that  concurrent  penalties  could  not  be  in- 
flicted for  the  same  acts,  although  the  acts  might 
have  been  done  in  contravention  of  both  orders, 
but  that  the  respondent  should  have  elected  to 
proceed  for  penalties  for  disobedience  to  the  one 
or  the  other  order. 

The  respondents'  points. — The  order  for  abate- 
ment was  a  valid  and  subsisting  order  in  which 
separate    and   successive  convictions  might   be 
made  for  separate  acts  of  disobedience  :  (Beg.  v. 
Waterhouse,  26  L.  T.  Rep.  N.  S.  761 ;  L.  Rep. 
7    Q.   B.   545.)      Secondly,   that    the    order    for 
prohibition    did    not    supersede    or    vacate    the 
order  for  abatement ;  thirdly,  that  the  offence 
under  the  order  for  abatement  is  constituted  by 
the    unlawful   neglect  to  cease  committing  the 
nnisanoe,  but  the  ofieuce  under  the  order  for  pro- 
hibition consists  in  knowingly  and  wilfully  dis- 
obeying the  order,  and  the  same  act  may,  there- 
fore, be  an  offence  against  both  orders. 

The  following  sections  of  the  Nuisances  Re- 
moval Act  1865  (18  &  19  Vict.  c.  121)  are  material. 
Sect.  12  enables  the  local  authority  to  cause 
complsint  to  be  made  of  any  nuisance,  and  "  if  it 
be  proved  to  the  justices'  satisfaction  that  the 
nnisanoe  ezistB,  or  did  exist  at  the  time  when  the 


notice  was  given,  or  if  removed  or  disoontinued 
since  the  notice  was  given,  that  it  is  likely  to 
recur,  or  be  repeated,  the  justices  shall  make  an 
order  in  writing  under  their  hands  and  seals  for 
the  abatement  or  discontinuance  and  prohibition 
of  the  nuisance  as  hereinafter  mentioned.'* 

Sect.  13.  Gives  authority  to  the  justices  to 
order  work  necessary  to  abate  the  nuisance,  and  if 
the  justices  are  of  opinion  that  such  or  the  like 
nuisance  is  likely  to  recur,  they  may  further  pro- 
hibit the  recurrence  of  it,  ana  direct  the  works 
necessary  to  prevent  such  recurrence. 

Sect.  14.  "  Anv  person  not  obeying  the  order 
of  abatement,  shall,  if  he  fail  to  satisfy  the 
justices  that  he  had  used  due  deligence  to  carry 
out  such  order,  be  liable  for  every  such  offence 
to  a  penalty  of  not  more  than  106.  per  day  durino; 
his  aefault ;  and  any  person  knowingly  and  wil- 
fully acting  contrary  to  the  order  of  prohibition 
shall  be  liable  for  every  such  offence  to  a  penalty 
not  exceeding  20«.  per  day  during  such  contrary 
action." 

By  the  Sanitary  Act  1866  (29  &  30  Vict.  c.  90), 
s.  19,  the  word  "  nuisance "  under  the  Nuisances 
Removal  Acts  includes  "  any  chimney  (not  being 
the  chimney  of  a  private  dwelling  house)  sending 
forth  black  smoke  in  such  quantity  as  to  be  a 
nuisance.*' 

Maule,  Q.G.  for  the  appellant. — ^The  conviction 
for  disobedience  to  the  order  of  abatement  is  good, 
but  the  other  conviction  for  disobeying  the  order 
of  prohibition  is  bad,  and  should  be  quashed. 
Botn  convictions  are  for  one  and  the  same  act, 
and  the  evidence  given  in  support  of  the  second 
conviction  is  identically  the  same  as  that  by  which 
the  first  conviction  was  procured.  Both,  there- 
fore, cannot  be  allowed  to  stand,  for  the  appellant 
would  then  be  punished  twice  for  the  same 
offence. 

Anstie  for  the  respondent,  e<yfUra, — Cumulative 
penalties  are  given  by  the  statute,  and  on  the 
proper  construction  of  the  statutes  the  single  act 
of  the  9th  Feb.  1875,  constituted  two  custinct 
offences,  and  therefore  both  convictions  should  be 
upheld.  There  is  a  difference  between  the  two 
cases ;  disobedience  to  an  order  of  abatement  is  an 
offence  and  punishable  where  the  party  has  failed 
to  use  due  diligence  to  comply  with  the  order ;  and 
disobedience  to  an  order  of  prohibition  is  an 
offence  when  the  party  prohibited  knowingly  and 
wilfully  acts  contrary  thereto.  Here  the  fact  of 
the  penalties  being  different  shows  that  the  two 
offences  committed  by  the  appellant  are  separate 
and  distinct.    He  referred  also  to 

Beg,  V.  Waterhouse,  26  L.  T.  Bep.  N.  S.  761 ;  L.  Bep. 

7^^  B.  540  ;  41  L.  J.  115,  M.C. ; 
Wemyss  v.  Hopkin$,  83  L.  T.  Bep.  N.  S.  9 ;  L.  Kep. 
10  Q.  B.  378 ;  44  L.  J.  101,  M.  C. 
Maule,  Q.G.  was  not  called  on  to  reply. 

Kellt,  C.B. — It  is  perfectly  clear  to  my  mind 
that  one  of  these  two  convictions  must  be 
quashed.  Taking  the  two  statutes  together,  the 
result  in  substance  is  that  the  Legislature  has 
made  the  causing  or  permitting  the  issue  of  black 
smoke  from  any  chimney,  not  being  the  chimney 
of  a  private  dwelling  house,  in  such  quantities  as 
to  be  a  nuisance,  illegal  and  an  offence.  That  is 
the  offence  which  the  appellant  has  committed  in 
this  case,  and  power  is  given  to  the  justices  under 
sect.  12  of  the  Act  of  1855  to  order  such  a  nuis- 
ance to  be  abated,  and  any  person  disobeying  an 
order  for  the  abatement  of  such  nuisance  is  liable 
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for  oveiT  such  oSenoe  to  ft  pnnaltr  not  ezooeding 
10«.  ft  oay  daring  his  debnlt.  Bnt  the  statute 
also  givoa  fniliher  power  to  the  juBtioea  to  pro- 
hibitlij  order  the  recurrence  of  the  nuiaance  in 
fnture.  Mid  imposes  npon  any  person  knoiringlj 
and  wjlfnlly  aating  contrary  to  such  order  of  pro- 
hibition, a  penalty  not  exceeding  20i.  a  day  during 
BQch  contrary  action.  In  the  case  which  haa  been 
referred  to  of  Reg,  v.  Waterhaase  (ubi  Bu,p,),in 
the  Coort  of  Queen's  Bench,  the  order  there, 
which,  like  the  earlier  order  here,  was  called  an 
order  of  abatemeat,  waa  treated  as  infringed  on 
each  ooouiou  that  black  smoke  issued.  Bitt  I 
think  it  is  pretty  clear,  from  the  construction 
which  was  put  upon  it  by  the  Court  of  Queen's 
Bench,  and  especially  by  Blackburn,  J.,  that  that 
order  was  also  in  effect  an  order  fur  the  prohibi- 
tion of  the  recurrence  of  the  uuiaanue;  and  to  that 
part  of  the  order  the  judgment  oE  the  coort  gave 
effect.  Now  I  cannot  help  thinking  that  any 
nuisance  which  existed  so  long  ago  as  1871,  and 
was  at  that  date  directed  by  an  order  of  justices 
to  be  abated,  muHt  have  beeti  abated  a  loug  lime 
ago,  and  that  the  oidy  way  in  which  ihut  oiiler 
cau  be  treated  as  having  been  disobi.'ycd  in  1874 
ia  by  coiistminir  it  as  an  order  of  prohibition.  The 
later  order  of  1874  was  certainly  an  order  of  pro- 
hibition, or,  at  all  evettts,  it  was  an  order  fur  pro- 
hibition as  well  sa  abatement  J  and  in  1875  two 
informations  were  lodged  against  the  appellant, 
one  for  disobeying  the  order  of  abatement,  the 
other  for  disobeying  the  order  of  prohibition.  The 
appellant,  I  think,  waa  justly  and  rightly  con- 
victed of  disobeying  the  order  of  prohibition  made 
in  1874,  and  that  conviction  ahould,  I  think,  be 
affirmed ;  but  as  to  the  other  conviction  for  dis- 
obedience to  the  order  of  abatement  made  so  lung 
ago  as  the  year  1871,  I  am  of  opinion  that  that 
conviotion  soould  be  quashed.  But  as  the  learned 
counsel  for  the  appellant  is  desirous  that  the  later 
conviction  should  be  quashed,  and  the  earlier  one 
ahonld  stand,  we  see  no  objection  to  that  course 
being  taken,  and  so  tlierefore  it  will  be. 

Cleasby,  B. — I  also  am  of  opinion  that  one  of 
these  convictions  must  be  quashed.  ""'-—  -- 
some  difficulty  in  this  case  in  a 
language  of  sect.  12  of  the  Act 
a  nuisanre  that  in  made  such  by  the  Act  of 
18S6,  as  interpreted  by  the  Court  of  Queen's 
Bench.  Under  the  Act  of  1855  alone  there 
would  bo  little  or  no  difficulty  in  applying 
the  two  penalties  with  regard  to  the  nuisances 
with  which  that  Act  deals.  The  nuisances  there 
cuumerati.'d  are  existing  things,  as,  for  lustaace, 
urinals,  dust  heaps,  dung  hills,  and  other  accu- 
mulations of  filth  or  refuse,  and  not  certain  acts 
done,  producing  certain  results  which  are  called 
nniFancea.  Kuisances,  when  ascertained  by  the 
local  board  to  exist,  arc  dealt  with  in  sect.  12  in  a 
precise  way,  and  provision  is  made  for  the  case  of 
their  being  likely  to  recur,  or  to  he  repeated. 
Power  is  given,  with  this  probability  of  a  recur- 
rence of  the  nuisance  in  view,  tor  maKing  two  acts 
of  orders,  the  one  abating  the  nuisance  itself  as 
existing  ac  the  time,  the  other  prohibiting  it» 
recurrence  or  repetition  at  any  future  time. 
What  is  made  a  nuisance  by  the  Sanitary  Act  uf 
lUCitl  ia  something  of  the  same  kind  as  those  things 
which  are  dealt  with  in  the  Act  of  1855.  Thi- 
Court  of  Queen's  Bench,  however,  in  Eef.  v.  Water- 
house  (ttbi  suii.),  held  that  the  nuisance  is  the  act  of 
emitting  bhick  smoke,  and  so,  therefore,  there 
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csrunot  be  two  oonviotiona,  inaamnoh  h  then  ii 
only  one  condition — namely,  the  canaing  black 
smoke  to  be  emitted,  to  which  this  state  of  thingt 
can  he  applicable.  One  of  these  conviotioiiB,  then- 
fore,  must  certainly  be  qnuhed. 

Pollock.,  B. — The  question  which  we  have  to 
determine  here  is  whetner  the  appellaat  ought  to 
be  convicted  twice,  !and  I  am  of  opinion  that  he 
ought  not  to  be.  It  is  cleai  that  there  were  two 
orders  made,  the  one  in  1871  and  the  Otb«r  in 
1874,  and  no  doubt,  therefore,  logically  apeakiag, 
as  Mr.  Anstie  baa  argued,  what  waa  done  by  tbe 
appellant  on  tbe  9th  Feb.  1875,  was  done  by  him 
in  disobedience  to  both  those  ordom,  but,  that 
being  so,  then  comes  the  question  whether  the  evi- 
dence being  precisely  and  identically  tbe  same  in 
each  case,  there  can  be  two  offences  which  can  ba 
deult  with  coucurreutly,  and  visited  with  cnmuU- 
tive  penalties.  I  think  there  cannot.  1  un  far, 
however,  from  saying  that  that  can  never  happen. 
It  is  quite  possible  that  a  man  may,  by  one  and 
the  same  act,  violnte  tbe  provisions  of  the  rerenue 
law,  and  of  some  other  law.  But  here  tbe  etotnied 
are  tit  I'lin  miiterid,  the  oiders  are  i»  part  inalmii, 
und  the  conduct  compliiincd  ot  in  each  InfonnatioD 
is  the  i^ame.  I  am  of  opinion  that  one  of  tbeM 
convictions  should  be  quashed,  and  tbab  our  judg- 
ment, therefore,  must  bo  in  favour  of  thft  aWM- 
lant.  Jtidgmisid  /or  the  appellant,  (fl) 

Solicitors  for  the  appellant,  Boioer  and  Cotbm, 
agents  for  Fraiicie  Jubb,  Halifax. 

Solicitors  for  the  respondent,  LayUm  Knd  Jaqmt, 
ageuts  for  Holroyde  and  timiih,  Eatilax. 
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AprU  28  and  29,  1876. 

CoDD  (app.)  V.  Cabe  (reap.) 

Peace  ogieer—Exeimtion  of  o^ee— WarriMtfr— IVKr 

pcue  in  learch  of  game — Illegal  arretL 
A  warrant  for  negleding  to  appear  to  a  •umMoai 
for  treapate  in  $eareh  of  eoneyg,  withr  1^2 
WiU.  4,  c.  32  8.  30,  tnat  ieguei  agaitut  the  op- 
peUant,  directed  to  aU  the  peace  offieera  in  IA* 
county.  Tlie  renponilenl,  a  peace  offie«r  in  tt* 
county,  met  tlie  appellant  and  laid  lia  apprehandti 
him  uTider  this  warrant,  but  tite  loorrant  lotw  not 
in  his  potsenaion  at  the  lime.  The  appetloMt  n- 
sUted,  andhaving  teverely  injured  the  retpondaai, 
escaped,  but  afterward*  surrendered  hiintdf.  Tl* 
jatlieve  fined  him  lOs.  for  flie  tretpat;  a»d 
leuteitced  him  to  gin  ntouths'  hard  lahonr  far 
assaulting  the  respondent    in    the    execution  (/ 

Held,  upt/n  a  case  stated,  that  the  arrett  uTufer  the 

circtt'istaiicee  would  nvl  have  been  in  tlie   aceea- 

lioiK>ftlie  rcepoiideiil's  iiffice,  and  that  tho  eo»- 

victiuiifur  aaeault  must  be  qaathed. 

Tills  was  a  case  stated  by  three  jnstices  of  tlia 

peace  in  and  for  the  County  of  Devon  under  tbe 

Stat.  20  A  21  Vict.  c.  4^,  for  the  purposed 

(a)  The  jadgmenti  ot  the  oonrt  u  ontaied  wen  that 
the  oDnnation  tor  diaobadience  to  the  ordai  of  i 
of  the  Itth  Haioh,  1871,  ihonld  be  aonOmad,! 
the  oonviotion  tor  diKtbedignoa  to  the  ordn  «( 
tiunof  thelltbUHoh,  lB71,ihDuldt>e         '    ' 
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At  ft  petty  Bessiona  holden  at  the  Guildhall  in 
Totnes,  in  and  for  the  division  of  Swnboroagh 
and  C<deridge,  in  the  county  ot  Devon  on  the  20ch 
Deo-  1875,  an  inrorraation,  preferred  by  Alfred 
Cabo  (hereinafter  called  the  rexpondentj,  aeainHt 
Wm.  Codd  {hereinafter  called  the  appellant) 
chfti^icg  tor  that  he  (the  said  appellant)  on  the 
16th  Oct.  1875,  at  the  parish  of  East  Portlemouth 
in  the  said  County  of  Devon,  nnlawfally  did 
Bsxanlt  the  aaid  respondent,  he  being  then  one  of 
the  coDHtables  for  the  aaid  county  of  Devon  duly 
appointed  and  in  the  due  execution  of  bis  office 
and  dutv  as  such  constable,  was  beard  and  de- 
temtinea  by  the  said  juatioea,  the  said  parties 
respectively  being  then  present;  and  upon  such 
hearing  the  appellant  was  duly  oonricted  before 
them  of  the  said  oSence.  and  they  adjudged  him 
to  lie  imprisoned  in  the  county  gaol  at  Exeter  in 
the  said  county  of  Devon,  and  there  to  be  kept  to 
hard  labour  for  the  space  of  six  months.  And  the 
appellant  being  dissatisfied  with  Bach  determina- 
tion in  point  of  law,  applied  to  the  said  justices  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  snob  determination  for  the 
opinion  of  this  court.  The  said  justices,  in  com- 
pliance with  the  said  application,  stated  and  signed 
the  following  case ; — 

On  the  2nd  April  1874.  an  information  was  Itud 
before  Bichard  Hnzham  Watcon  Esq.,  one  of  Her 
Hajesty'i  Jnstioes  of  the  Peace  for  tne  connty  of 
Deroo,  by  Wm.  Hodge,  of  the  parish  of  Berry 
Potneroy,  in  the  said  count;,  woodman,  agaiust 
tbeftppMlant;  for  that  he  the  said  appellant  on  the 
Slat  Ifaroh  1874  at  the  said  parish  of  Berry 
Pomeroy,  did  unlawfully  commit  a  certain  tres- 
pasa  by  being  in  the  day  time  of  the  same  day 
apon  a  certain  close  of  land  in  the  poBHession  and 
Dooopation  of  His  G-race  the  Duke  of  Somerset, 
there  in  senrch  ot  coneys,  and  there  without 
tlie  lioenoe  or  consent  of  tne  owner  of  the  land  so 
trwap— od  upon,  or  of  any  person  having  the 
right  of  killing  the  game  upon  such  Isnd,  or  of 
taj  other  oerson  havin;*  anv  richt  to  authorise 
the  said  ^ipellant  to  enter  or  be  □[»□  the  said  land 
Ibr  tite  pnrpoM  aforesaid."  And  the  said  justice 
tbereapon  uaned  a  summons  under  his  hand  and 
teal  requiring  the  appellant  to  appear  on  Monday, 
the  0th  April  1874,  at  tho  hour  of  eleven  o'clock 
in  the  forenoon,  at  the  Guildhall  in  Totnes  in  the 
nid  oonnty  of  Devon,  before  such  justices  of  tbe 
peMoe  for  tne  said  connty  aa  might  then  be  there 
to  anawer  to  the  said  information,  and  to  be 
fnrtfaer  dealt  with  according  to  law. 

On  the  same  day  a  second  information  was  laid 
before  the  aaid  Biobard  Huxham  Watson.  Esq.,  by 
the  aaid  Wm.  Hodge  against  the  appellant,  "  for 
thML  he  (he  said  appellant  on  the  Slst  March  1874, 
at  tbe  aaid  parish  of  Berry  Foraeroy,  unlawfully 
did  aBBBdlt  and  beat  the  said  Wm.  Hodge  con- 
trary. Aa,"  and  the  said  jostice  thereupon  issued 
anothsr  anmmons  under  his  hand  and  seal,  re- 
quiring the  appellant  to  appear  at  tbe  same  time 
aad  place  aa  mentioned  above  to  answer  the  charge 
of  auMilt.    The  appellant  waa  duly  served  with 

Oa  the  6th  April  1874,  the  aaid  William  Hod^ 
appeusd  belon  the  justioee  at  tbe  Guildhall  in 
TnXnm  »  the  reqnind  time,  but  the  appellftat 


did  not  attend,  and  a  warrant  foi  his  apprehension 
for  disobeying  the  aforesaid  summons  was  ou  that 
day  issued  by  the  bench  and  placed  in  the  hands 
of  the  Devon  connty  constables.  The  said  war- 
rant was  as  follows : — 


To  the  ooiutablea  of  the  parUh  of  Stoke  Oabtiel,  in 
tbe  oaonty  of  Devon,  and  to  all  other  peauM  off1c«ra  m 
the  lame  oonntj. 

DavoD,  10  wit.  Whereu  WiUiam  Codd,  late  of  cha 
■aid  pariih  oF  Stoka  Qabriel,  miner,  hai  been  da)y  nnm- 
mooed  to  appear  before  Her  Majeet^'a  jiutioaii  of  tha 

Eeaoein  knd  for  tha  aaid  oennty  airambled  at  th>^  Unild. 
■11  in  Totnes,  in  the  said  ooanty,  on  thii  CiU  April 
1674,  at  eleven  o'eloak  in  tbe  forenoon,  to  anawar  an 
information  laid  againat  him,  for  that  bs.  the  aaid 
Wn.  Codd,  with  one  John  Uanhall.  on  tbe  3Ut  Uaroh 
laet,  at  tbe  pariBh  of  Ben?  Pomemj,  in  the  aaid  oonoty, 
did  nnlawfally  eommit  a  eertain  treapaai  bj  beins  in 
tbe  daytiaie  on  oertHn  landa  tliere  sttoata  in  ■aueh  of 
coneys,  without  bavinB  first  obtuned  proper  authority. 
And  wheraaa  tiie  nld  Wn.  Codd  hath  nefrleiitad  to  be  or 
at  the  time  aod  place  eo  appointed  by  tiie  aaid 
—  althongb  it  hath  now  been  proved  apon  oath 
w  ms,  uie  nnderBigned,  that  the  said  aammniiB  bath 
been  duly  served  upon  the  aaid  Wm.  Codd. 

These  are  thereFore  to  oommaod  yon  in  Her  Majealr'a 
name  forthwith  to  apprehend  the  said  Wm.  Codd,  and 
to  bring  him  before  me  or  lome  Other  ot  Her  Majesty's 
jQitioei  of  tha  peaoe  in  and  for  the  said  eooDtj,  to 
answer  nnto  the  laid  information,  and  to  be  fertber 
dealt  with  aooordiai  to  law. 

Given  nnder  my  hand  and  Seal  this  flth  day  of  April 
1874,  at  Totnei,  in  the  aaid  connty. 

J.  FiHCBia  Tribt.    (L.S.) 
The  appellant  was  a  miner,  and  then  raided  in 
the  parish  of  Stoke  Gabriel,  which  adjoins  the 
parish    of    Berry    Pomeroy,  where    the    alleged 
offences  were  committed. 

In  accordance  with  the  nsual  regulation  when  a 
warrant  is  issued  by  a  magistrate  for  the  appre- 
hension ot  a  person,  the  constables  throughout 
the  county  were  informed  through  the  chief  con- 
stable for  the  connty  of  Devon  that  a  warrant  was 
in  eiistentw  for  the  apprehension  of  the  appellant. 
It  was  proved  on  oath  before  the  said  justices  at 
the  hearing  that  the  appellant  was  not  met  with 
by  the  police  until  tbe  16th  Oct.  1875,  when  the 
respondent  in  uniform  met  him  in  the  parish  of 
East  Portlemouth,  in  the  said  oounty  01  Devon, 
and  said  to  him,  "  Is  your  nan 
aDDsUant  answered,  "  Yes.' 
then  said,  "  I  apprehend  you 
not   appearing    at    a    Tot  net 

The  appellant  said  in  reply,  "  Nut  to  day."' 

There  was  no  evidence  that  the  appellant  made 
any  demand  whatMoever  to  see  the  warrant,  bnt 
the  warrant  at  that  time  was  not  in  tbe  personal 
pOBsesBion  of  the  respondent. 

Upon  the  respondent  attempting  to  apprehend 
the  appellant,  he  was  thrown  down  and  rendered 
insensiblQ  for  half  an  hour,  and  during  that  time 
Che  appellant  mode  his  encape. 

Onthel3thDec.  1876,  the  appellant  surrendered 
himself,  and  on  the  following  day  he  was  remanded 
and  was  ordered  to  be  bningbt  before  tbe  county 
mSKistrates  sitting  at  the  Totnes  Guildhall  on  the 
20tn  tk  the  same  month,  which  was  done. 

At  the  hearing  of  the  three  t 
Dec.  1875  at  Totnes,  tbe  appellan' 
to  the  coney  trespass,  and  the  si 
vioted  him,  and  adjudged  him  U 
10*.  by  way  of  penalty  and  ooita. 
paid  tine  amonnta. 


Id  county  o: 
je  Wm.  Codd?"  The 
The  respondent 
uader  a  warrant  tor 
.  Petty  Sessions  to 
t  go  with  me." 


IB  on  the  20th 
ileaded  guilty 

ay  the  sam  ot 
rhe  appellant 
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The  said  josticos  dismiBsed  the  second  charge 
against  the  appellant  of  assaulting  and  beating 
the  said  William  Hodge  on  the  said  Slst  March 
1874;  and  for  the  third  charge  made  by  the  re- 
spondent against  the  appellant  for  assaulting  him 
whilst  in  the  execution  of  his  office  and  dntv  as 
constable,  they  convicted  him  and  adjudged  him 
to  be  imprisoned  in  the  Devon  County  Gaol, 
and  there  to  be  kept  with  hard  labour  for  six 
months. 

After  the  respondent  in  the  third  charge  and 
his  witnesses  haoi  been  examined,  the  attorney  for 
the  appellant  took  the  following  objection : 

That  the  attempted  arrest  was  illegal,  because 
the  warrant  of  the  6th  April  1874  was  not  in  the 
possession  of  the  respondent  when  he  attempted 
to  arrest  the  appellant,  and  therefore  he  was  not 
in  the  execution  of  his  duty  8  constable  at  the 
time  he  so  attempted  to  arrest  him. 

There  was  no  denial  of  the  assault  being  made 
by  the  appellant  on  the  respondent,  and  the  said 
justices  were  satisfied  that  a  very  serious  assault 
had  been  committed,  and  they  convicted  and 
sentenced  him  as  before  mentioned. 

The  appellant's  attorney  applied  for  a  case 
under  20  A  21  Vict.  c.  43,  on  the  point  of  law 
raised,  and  the  justices  agreed  to  grant  the  same, 
and  submit  for  the  opinion  of  this  court  the 
question,  Whether  the  warrant  of  the  6th  April 
1874,  having  been  issued  by  a  justice  of  the  peace 
for  the  county  of  Devon  for  the  apprehension  of  the 
appellant  for  disobeying  a  summons,  and  being  in 
the  hands  of  the  Devon  coanty  constabulary,  the 
respondent,  as  one  of  the  officers  of  the  same  force, 
then  on  duty  in  uniform,  but  not  having  the 
warrant  in  nis  own  personal  possession  at  the 
time  of  the  attempted  arrest,  was  legally  justified 
in  attempting  to  arrest  the  appellant. 

April  28. — 8t  Afibvn  argued  for  the  appellant. — 
Qaltiard  v.  Laxton  (dl  L.  J.  123,  M.  C.)  is  a  case 
exactly  in  point,  and  the  considered  judgment  of 
Wightman,  J.  is  a  clear  authority  that  this  con- 
viction was  wrong.  He  said  at  p.  127,  "  We  have 
alreadv  expressed  our  opinion  that,  if  requested, 
the  officers  were  bound  to  produce  the  warrant ; 
and  if  so  the  keeping  in  custody  after  sach  request 
and  non-compliance  would  not  be  legal;  and  it 
could  hardly  be  contended  that  the  arrest  itself 
could  be  legal,  though  the  detention,  under  the 
circumstances  above  supposed,  would  be  illegal ; 
and  in  this  view  of  the  case  it  appears  to  us  that  the 
officers  were  bound  to  have  the  warrant  ready  to 
be  produced,  if  required,  and  that  if  they  had  it 
not,  the  arrest  would  not  be  legal.  If  an  action 
had  been  brought  against  the  officers  for  making 
the  arrest,  and  they  had  pleaded  a  plea  of  justi- 
fication under  the  warrant,  they  mast,  according 
to  all  the  precedents,  have  pleaded  that  it  was 
delivered  to  them  to  be  executed ;  and  though  it  is 
not  stated  in  the  precedents  that  they  had  actual 
possession  at  the  time  of  the  arrest,  it  is  to  be 
presumed  from  the  allegation  of  delivery  to  them 
that  they  continued  to  hold  it." 

McKeUar,  contra,  in  support  of  the  conviction. — 
OcdUard  v.  Laaton  was  an  arrest  under  a  warrant 
for  disobedience  to  a  bastardy  order,  which  is 
merely  a  civil  prooess.  The  report  of  the  case, 
(2  B.  &  S.  363),  expressly  limits  the  decision  to  a 
warrant  of  that  nature ;  the  argument  for  the 
appellant  and  the  remarks  upon  it  were  chiefly 
addresaed  to  warrants  or  writs  between  individual 
Mahjecta;  juid  the  judgment  itself  distinguishea 


the  facts  of  the  case  from  an  arrest  upon  a  warrant 
for  felony.  Wightman,  J.  says,  at  p.  872,  **  As 
they  were  obviously  police  constables  we  tiiink 
that  they  were  not  bound  in  the  first  instance  to 
produce  the  warrant  at  the  time  they  made  the 
arrest,  but  that  as  this  was  not  a  charge  of  felon^^, 
but  rather  in  the  nature  of  a  civil  thsm  of  a  crimi- 
nal proceeding,  the  warrant  ought  to  have  been 
produced,  if  required,  and  that  an  arrest  without 
without  such  production  would  not  be  legaL"  The 
charge  against  the  appellant  here  was  made  under 
1  &  2  Will.  4,  c.  32,  s.  30,  by  which  it  is  enacted, 
"  That  if  any  person  whatsoever  shall  oommit  any 
trespass  by  entering  or  being,  in  the  day  time, 
upon  any  land  in  search  of  or  pursuit  of  game^  or 
woodcocks,  snipes,  quails,  land  rails,  or  ooneys, 
such  person  shall,  on  conviction  thereof  before  a 
justice  of  the  peace,  forfeit  and  pay  such  snm  of 
money,  not  exceeding  two  pounds,  as  to  the 
justice  shall  seem  meet,  together  with  the  oosts  of 
the  conviction."  This  is  not  the  less  a  oriminsl 
charge  because  the  penalty  is  only  a  fine;  it  has  been 
held  that  offences  under  this  Act  are  criminal 
offences,  and  that  the  penalties  are  not  in  the 
nature  of  civil  claims ;  CatteU  v.  Ireaon  (1  E.  A  B. 
19).  Moreover,  in  the  case  of  daUiard  v.  LamUm, 
no  counsel  appeared  for  the  respondent,  and  it  is 
difficult  to  understand  how  the  authorities  there 
cited  justify  the  conclusion  of  the  oourt.  Mock* 
cdlei/s  case  (Coke's  Reps.  vol.  5,  part  9,  p.  65,  b) 
was  a  charge  of  murder  for  killing  an  officer  about 
to  arrest  a  debtor  on  civil  prooess :  "  It  WM 
answered  and  resolved  (at  p.  69,  a)  that  it  is  true 
that  it  is  held  in  the  Countess  of  Butland's  oaaOb 
that  the  sheriff,  &c.,  or  sergeant,  ought,  upon  the 
arrest  to  show  at  whose  suit,  &c.,  but  that  is  to  be 
intended  when  the  partv  arrested  submits  himself 
to  the  arrest,  and  not  when  the  party  (as  in  this 
case  Murray  did)  makes  resistance  and  intemipti 
him,  and  before  he  could  speak  all  his  words,  he 
was  by  them  mortally  wounded  and  murdered,  in 
which  case  the  prisoners  shall  not  take  advantage 
of  their  own  wrong.'*  According  to  East's  FlesB 
of  the  Crown  (vol.  1,  p.  319,  S  84),  even  in 
cases  of  arrest  upon  process,  notincation  of  the 
officer's  business  is  all  that  is  necessary  to  make 
the  arrest  legal.  He  says,  ''If  he  bie  a  known 
sworn  officer,  the  law  in  the  instanoeB  above- 
mentioned  will  imply  notice;  if  he  be  a  speoiil 
bailiff  named  in  the  orocess  he  must  declare  his 
business  and  authority,  as  by  using  words  of 
arrest  or  the  like  ;  and  if  such  declaration  be  true 
and  the  process  legal,  and  afterwards  he  be  kiUed, 
it  is  murder ;  for  after  that  declaration  the  partj 
killing  acted  at  his  peril.  But  if  the  offioer 
declare  his  business,  it  is  not  necessary  he  should 
produce  the  warrant  itself  where  it  is  not 
demanded."  And  previously  he  says,  at  p.  808, 
§  70,  **  As  to  arrests  in  cases  of  misdemeanor 


and   breach    of    the    peace 


Bat   as  in 


case  of  felony,  so  here,  if  the  officer  meet  witii 
resistance  and  kill  the  offender  in  the  8trag|de,  he 
will  be  justified;  and  if  he  be  killed  it  inll  be 
murder.*'  Assuming,  however,  that  QaXUaird  ▼. 
Laxion  is  decisive  of  the  law  conodming  arroiti 
upon  civil  process,  the  question  here  is  whetJier 
this  warrant  is  not  rather  analogous  to  one  iflBoed 
upon  a  charge  of  felony,  the  prodnotion  of  whieh 
is  admittealy  unnecessary.  [BxncAH,  J.— Li 
Beg.  V.  Chapman  (12  Cox  C.  0.  4)  TTMtti— ,  J. 
acted  upon  OiUiard  v.  Lamton  in  the  ease  oCa 
misdemeanor.]    Attentio    ioes  not  sasmtluMli^ 
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have  been  called  to  the  limited  application  of  that 
decision. 

Gur.  adv,  tmU, 

April  29. — Bramwell,  B. — We  are  all  of  opinion 
that  thifi  conviction  most  be  (quashed.  There  is 
an  authority  which  to  my  mind  is  exactly  in  point. 
Here  the  warrant  was  issaed  against  the  appel- 
lant in  consequence  of  his  non-appearance  to  a 
sammons  requiring  him  to  answer  a  charge  of 
trespassing  in  pursuit  of  coneys,  which  is  subject 
lo  a  penalty  upon  summary  conviction.  In 
OaUiard  v.  Laxtan  the  warrant  was  for  non- 
obedience  to  a  bastardy  order  requiring  the 
person  against  whom  the  order  and  warrant  were 
issued  to  pay  a  certain  sum  per  week  to  the 
mother  of  his  child.  This  is  tne  only  difference 
between  the  two  cases,  and  to  my  mind  it  consti- 
tutes no  difference  in  principle.  A  distinction  is 
drawn  in  that  case  between  felonies  and  orders  of 
the  kind  there  considered.  An  arrest  for  felony 
may  be  made  without  a  warrant  at  all ;  it  is  not, 
therefore,  necessary  for  an  officer  making  an  arrest 
npon  a  warrant  for  felony  to  be  able  to  produce 
the  warrant.  The  judgment  in  OaUiard  v.  Laxion 
treats  felonies,  however,  as  the  onlv  exception, 
and  includes  warrants  issued  for  all  otner  purposes 
in  the  rule  npon  which  that  case  is  decided.  I  not 
only  think  that  case  is  in  point,  but  I  should  have 
entertained  the  same  opinion  if  there  had  been  no 
anthority  on  the  subject.  I  have  always  had  it  in 
my  mind,  as  an  elementary  idea,  that  a  man  who 
is  arrested  upon  the  authority  of  a  warrant  alone 
must  have  a  right  to  see  the  warrant  before  he  is 
compelled  to  submit,  although  I  could  not  per- 
haps have  §[iven  any  reason  for  thinking  so. 
It  would  be  impossible  for  a  man  to  exercise 
that  right  if  the  police  officer  making  the  arresi 
bad  not  the  warrant  in  his  possession  at  the 
lime;  and  it  is  immaterial,  therefore,  whether 
a  sight  of  the  warrant  is  demanded  or  not. 
In  my  opinion  authority  and  reason  agree  in 
the  appellanf s  favour.  He  had  a  right  under 
the  oiroamstances  to  resist  his  arrest,  and  there 
is  no  finding  that  he  used  excessive  force  in  so 
doing.  Our  judgment  is,  therefore,  for  the  ap- 
pellant. 

Mkllob,  J. — I  am  entirely  of  the  same  opinion. 
I  was  puty  to  the  jud^ent  in  Oallianrd  y.  Laxton, 
and  I  think  I  can  say  it  was  our  intention  only  to 
except  felonies  from  the  principle  upon  which  we 
acted  in  that  case.  I  have  always  considered  that 
an  officer  cannot  arrest  without  having  with  him 
a  warrant  to  show,  unless  the  offence  be  one  for 
which  no  warrant  is  required.  This,  therefore, 
was  not  a  legal  arrest,  and  the  appellant  was 
justified  in  resisting. 

Dbhmav,  J. — I  am  of  the  same  opinion.  The 
conyiction  here  was  for  assaulting  a  constable  in 
the  due  execution  of  his  office.  The  charge  could  be 
supported  only  if  the  officer  were  acting  within 
his  authority.  In  OaUiard  v.  Laxton  it  was 
h^  that  an  ofBcer  had  no  authority  to  arrest  a 
man  npon  a  warrant  without  having  the  docu- 
ment at  the  time  in  his  possession,  when  that 
warrant  was  issued  to  compel  obedience  to  a 
bastaidj  order.  We  thought  it  desirable  to  take 
time  to  emunine  the  authorities,  and  to  consider 
ftuther  whether  that  decision  applied  only  to  civil 
proosM.  The  appellant  in  this  case  was  char^;ed 
with  ao  offence  more  of  a  criminal  than  of  a  civil 
nstarsb  hak  I  see  no  distinction  in  the  authority 

Hafi.  Cas.— ToL.  X. 


of  an  officer  to  arrest  upon  warrant,  so  long  as 
the  offence  charged  is  not  felony.  In  felony  no 
warrant  is  required  at  all,  and  its  prodaction,  if  it 
exists,  is  annecessary ;  but  in  misdemeanor  and  in 
every  other  case,  if  a  warrant  be  issued,  it  is  the 
only  authority  for  the  arrest,  and  it  must  be 
within  the  power  of  the  officer  executing  it  to 
produce  it  at  the  time.  The  case  of  GaUiard  v. 
Laxton  was  acted  upon  by  Mr.  Justice  Hannen  in 
Beg,  V.  Ghapman,  a  charge  of  murder  tried  on  the 
Home  Ciroait,  where  the  warrant  had  been  issued 
upon  a  misdemeanor.  It  does  not  appear  that 
the  distinction  contended  for  in  the  present  case 
was  taken  before  that  learned  judge,  but  as  far  as 
it  goes  that  decision  is  exactly  in  point,  and  is 
one  of  considerable  weight.  It  is  most  desirable 
for  all  police  officers  to  know  that  in  executing  a 
warrant  without  bein^  able  to  produce  it  at  the 
time,  they  act  at  their  own  peril,  and  are  not 
making  a  legal  arrest 

Judgment  for  appellant. 

Upon  application  for  the  respondent  the  court 
made  no  order  as  to  costs. 

Further  application  on  the  respondent's  behalf 
was  made  for  leave  to  appeal. 

Bbamwell,  B. — ^We  have  each  of  us  since 
yesterday  consulted  the  judges  of  our  own  divi- 
sion on  tnis  subject,  and  besides  being  unanimous 
ourselves  we  find  none  of  our  brethren  differ 
from  us.    We,  therefore,  refuse  leave  to  appeal. 

Solicitors  for  appellant,  E,  W,  and  JB.  G.  Mote, 
for  Garter  and  Son,  Torquay. 

Solicitors  for  respondent,  Parkera,  for  Hooper 
and  Michehnore,  Totnes. 


CHANCBBT  DIVISION. 
(Before  the  Master  of  the  Bolls.) 

B«ported  by  Q.  Wblbt  Kiho  and  J.  E.  TnoMPtoir,  Etqn., 

Barriiteri  mi  Law. 


Satwrday,  Dec  18,  1876. 

Jones  v.  Dangerfield. 

SequestrcUion — Sequestrator's  liability  for  dUapi- 
aations — Ecdesiastieal  Dilapidations  Act  1871 
(34  ^  35  VieL,  c  48.) 

A  benefice  was  under  sequestration  at  the  vncumbenfs 
death.  During  the  va^cancy  the  buildings  were 
inspected  by  the  diocesan  surveyor,  and  the  arch' 
bishop  made  an  order  under  «.  34  o/  34  ^  35  Vic, 
c  43.,  stating  the  cost  of  the  necessary  repairs,  and 
that  the  personal  representatives  of  the  late  incunh^ 
bent  were  liable* 

Held,  under  a.  53  of  the  Act,  that  the  sequestrator 
was  not  liable,  and  was  not  entided  to  dediAct  the 
amount  due  for  repairs  from  the  proceeds  of  the 
benefice  in  his  hands. 

Adjourned  summons. 

The  Bey.  James  Brothers,  at  the  time  of  his 
death,  in  October,  1872,  was  incumbent  of  the  living 
of  Braboume,  in  Kent.  The  benefice  was  under 
sequestration.  A  deed  of  assignment  had  been 
executed  by  Mr.  Brothers  in  December  1851,  of 
which  Mr.  Abraham  Dangerfield,  the  sequestrator, 
was  trustee.  An  order  was  made  in  the  cause  on 
the  27th  June,  1863,  wjiich  declared  which  of  the 
creditors  were  entitled  to  the  deed  of  assignment. 
Soon  after  the  living  became  vaoaat^  thA  b»\^<&x^si^ 
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were  inspected  ftud  icported  on  by  the  diocPttan 
surrcyor,  and,  in  pursaaDca  of  tbe  Eccleuiastiofi) 
Dilnpidations  Act  1871  (34  A  3£  Vict.  c.  43).  the 
Archbishop  of  Canterbory  made  aa  order  respect- 
ing the  necessBiy  repftire,  the  cost  oi  which  wbb 
estimated  at  174'.  18«.,  for  which  the  personal 
represpntatiTcs  of  the  late  incumbent  were  declared 
liable.  Mr.  Dangerfield  collected  the  tithcH  which 
had  accrued  due  in  Ur.  Brolhera'  lirotimr:-,  and 
under  an  order  of  the  court  dated  31st  March  1 875, 
pai^  £650  into  court  on  account  thereof,  liaviug 
been  odviBed  that  he  was  liable  to  pay  the  cost  of 
repairs  out  of  moneys  coming  into  his  hands  as 
sequestrator.  The  court  was  now  asked  to  make 
an  order  thut  Dangerfield  should  pay  into  court 
\Xl'.'l.  U>H.  3d.,  the  amount  certified  to  be  due  by 
him  on  paying  the  final  amount  as  sequestrator,  in 
order  to  decide  the  question  of  his  liability  for 
dilapidations.  Mr.  Brothers,  who  bad  taken  the 
benefit  of  the  Insolvent  Act  in  1853,  died  inteetaCe, 
and  it  was  stated  that  there  were  no  assets  to 
administer. 

Davey,  Q.C.  and  Righy  for  the  plaintiff,  in 
support  of  the  summons. 

cutty,  Q.C.  and  W.  W.  Earalake  for  the 
sequestrator  and  for  Mr.  Pony,  the  new  incum- 
bent.— The  condition  on  which  sequestrations  are 
granted  is  that  tbe  sequestrator  keeps  the 
buildings  in  repair,  and  is  Uablefor  dilapidations. 
Sect.  20  of  the  Act  of  1871  enacts  that  the  dilapi- 
dations are  to  be  charged  to  the  sequestrator 
in  respect  of  the  profits  of  the  benefice.  Thoy 
referred  to : 

Huftft 

Whinfield  T.  Watkini,  2 , 

Cripp's  Iaws  of  Uhnrah  and  Clersr,  32 

PhMmon'a  EoaLuutiinl  Law,  ISW. 
LangUy,  for  the  official  assiniee  of  Mr.  Brothers, 
claimed  the  balance  of  the  fund  after  payment 
of  the  persons  entitled  onder  the  deed  of  assign- 
Sir  George  Jbssel,— The  question  I  hare  to 
decide  concerns  tbe  Liability  of  the  sequestrator 
in  respect  of  the  balance  in  his  bands  from  the 
profits  of  a  sequestered  benefice  for  dilapidations 
reported  after  the  incumbent's  death.  The 
sequestration  issued  many  years  ago,  and  remained 
in  force  to  the  incumbents  death,  in  Oct.  1873. 
Tbe  avoidance  occurred  subsequently  to  the  com- 
mencement of  the  Ecclesiastical  Dilapidations 
Act  1871,  and  that  Act,  therefore,  applies  to  this 
case.  The  law,  whatever  it  was  previoasly  Co  that 
Act,  ii  remodelled  by  it.  By  sect.  53  it  is  declared 
that  no  sum  shall  be  recoverable  for  dilapidations 
in  respect  of  any  benefice  becoming  vacant  after 
the  commencement  of  the  Act  and  to  which  the 
Act  shall  apply,  unless  the  claim  for  such  sum  be 
founded  on  an  order  made  under  tbe  provisions  of 
the  Act.  Now  tbe  Act  contains  two  distinct 
sets  of  prorisioas:  the  one,  comprising  as.  12  to 
24,  provides  for  the  inspection  of  buildings  at 
times  when  a  benefice  is  not  vacant ;  the  other,  sa. 
29  to  53,  for  the  inspection  of  buildings  on  a 
vacancy.     No  inspection  seems  to    have    taken 

g'ace  of  the  buildinga  of  this  benefice  in  Mr. 
rothers'  lifetime;  but  afler  his  death,  that  is, 
on  tbe  vacancy,  an  inspection  took  place,  and  the 
archbishop,  according  to  sect.  34,  made  an  order 


It  appears  to  me  that  tho  provisions  of  secL  2(^ 
and  the  other  sections  of  that  Act,  have  no  beHing 
on  tbe  preaent  case,  but  that  it  falls  under  sect 
36,  which  casts  the  liability  on  the  eseontora  ot 
administrators  of  tbe  late  incumbent.  The  remit 
is  that  the  sequestrator  is  under  no  liabilitj 
for  repairs.  I  mnat  make  an  order  in  th»  term* 
of  the  summons,  as  1  am  of  opinion  that  tilt 
sequestrator  is  not  liable  for  the  dila^da- 
tions,  and  is  not,  entitled  to  have  the  amount 
deducted  from  the  profits  of  the  benefice  oolleoted 
by  him. 

Solicitors,  Kiiigsford  and  Dorman  for  HalUU, 
CiiJTy,  and  FurUti,  Ashford;  DangerfiM  uid 
Blylhe;  A.  S.  Twijford. 


QUEEN'S  BENCH  DIVIBION. 


Monday,  Jan.  17, 1576. 
Beg.  v.  Bifpos. 

Quo  tDorranfo— LoeoZ  hoard — Ehetion  to  oommI 
ooeancy— 11  ^  12  Vid.  c  63. 

A  mtTnier  of  a  loeal  board  rengntd  mora  (fcoii 
a  yea/r  b/fore  hu  Hnu  for  going  out  of  ofiet,  at 
nsaulateA  by  the  board.  At  the  nrat  HteHon, 
which  annually  took  pUies  to  fiti  tke  three  vo- 
CMKiet  which  occurred  by  rotation,  no(w»  vat 

?ivtn  that  four  eandidatet  teould  be  appqintei; 
uino  explanation  of  the  fowik  vacancy  too*  pub- 
liahad,  nor  was  any  dittinetion  made  tttiher  in  lie 
notice  or  al  the  election  heUoem  the   vmdidaiM 
for  (he  different  vacancie$.     After  the  elaeHtm,  tht 
board  seleeled  thai  one  who  reeMoed  th«  tmoBnl 
number  of  vote*  of  the  four  *uec?s«/ul  eandidaln 
to  fill  the  coBuoI  vacancy. 
Hdd,  upon  a  quo  tcarranlo,  thai  there  too*  no  am- 
thority  Ufove   the  Public   HeaUh  Act  1875,  fi>r 
thut  filling   up  a  eamtal  vacancy;  and  that  tke 
dection  wae  void. 
Tuis  was  a  rule  Co  sliow  cause  why  an  informkUm 
in  tbe  nature  of  a   quo   marranto  should  not  be 
exhibited    against    the     four     defendants,    Jabei 
Bippon  and  three  others,  for  exercising  tbe  office 
of  members  of  the  Local  Board  of  Newbold-com- 
Dunston,   in   the   county  of  Derby,   on   groondi 
therein  s  ated. 

From  the  affidavits  it  appeared  that  the  Mid 
local  board  consisted  of  nine  members,  the  whole 
of  whom  were  appointed  at  tbe  first  election  in 
Sept.  1873,  It  was  arranged  by  tbe  board  tint 
three  of  their  members  should  go  out  of  offioe 
annually  in  rotation ;  and  the  election  to  fill  (hose 
vacancies  is  in  pursuance  of  37  &S8  Vict.  c.  B9, 
s.  26,  now  held  on  the  26th  March  of  each  year. 

On  26tb  Feb.  1B75,  a  member  of  the  boaid. 
whose  period  of  office  would  not  expire  acoordtng 
to  the  arrangement  of  the  board  until  March  187^ 
resigned ;  and  iu  consequenoe  there  were  fbnr 
vacancies  to  be  filled  op  in  Mareh  1875. 

On  the  6th  March  1875,  the  chumuui  of  tba 
board  duly  published  a  notice  of  tbe  eleotiOB- 
oontainiag  the  particulars    thereol    reqoirad  t 
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made  no  reference  to  the  cause  of  the  fourth 
▼acancy,  nor  explained  that  there  ^as  any  dis- 
tinction in  the  periods  for  which  the  successful 
candidates  would  serve. 

The  election  was  held  in  the  same  manner  as  if 
all  the  vacancies  had  occurred  by  rotation.  Eleven 
candidates  were  nominated,  and  the  four  de- 
fendants obtained  the  highest  number  of  certified 
▼otea.  Thev  were  declared  by  the  chairman  to  be 
duly  elected ;  and  the  local  board  subsequently 
selected  the  defendant  Bippon,  who  had  received 
the  smallest  number  of  votes  of  the  four  suc- 
cessful candidates,  to  fill  the  casual  vacancy  occa- 
sione<l  by  resignation.  The  other  three  defendants, 
who  received  the  highest  number  of  votes,  were  at 
the  same  time  selected  to  fill  the  vacancies  caused 
by  rotation. 

The  objection  upon  which  the  relator  relied  was 
stated  in  the  rule  to  be  that  there  were  onlv  three 
yacancies  for  the  term  of  office  for  which  the 
election  was  held. 

Cave,  Q.G.  and  FouVcee  showed  cause. — If  this 
objection  be  valid,  there  must  have  been  two 
separate  elections,  for  which  there  is  no  provision 
in  the  Public  Health  Acts.  By  sect.  13  of  the 
Act  of  1848,  with  respect  to  all  districts,  "  And 
the  first  election  for  any  district  or  part  of  a 
district  shall  take  place  on  a  day  to  be  appointed  by 
order  of  Her  Majesty  in  Gciuncil  or  by  Parliament 
(as  the  cases  may  require) ;  and  one-third  of  the 
number  elected  for  the  whole  or  any  part  or  parts 
of  a  district  respectively  shall  go  out  of  office  on 
auch  day  in  each  year  subsequently  to  that  of  the 
first  election  as  shall  be  appointed  by  such  order 
in  council  or  provisional  order  as  aforesaid  (as  the 
case  may  require) ;  and  the  order  in  which  the 
persons  first  elected  shall  go  out  of  office  shall  be 
regulated  by  each  local  board.  .  .  .  But  no  person 
elected  shall  in  any  case  continuously  remain  in 
office  for  more  than  three  years ;  and  on  the  days 
appointed  for  going  out  of  offico  a  number  of 
persons  shall  be  elected  equal  to  the  number  of 
those  90  going  out,  and  so  many  others  as  may  be 
necessary  to  complete  the  full  number  of  the  local 
board  of  health  in  respect  of  which  the  election  is 
to  be  made.'*  This  last  paragraph  is  perfectly 
consistent  with  what  has  been  adoptea  as  the 
practice  in  this  case;  and  although  there  is  no 
express  provision  for  filling  up  vacancies  caused 
by  resignation,  they  are  clearly  contemplated  in 
the  statute.  In  the  14th  section  such  vacancies 
are  twice  alluded  to,  and  one  of  its  paragraphs  is, 
"  And  in  the  event  of  any  vacancy  in  the  number 
of  pet  sons  elected  by  death,  resignation,  or  other- 
wise, between  the  times  appointed  for  election  as 
aforesaid,  or  if  at  any  time  the  said  local  board  be 
without  its  full  number  of  members,  the  remaining 
members  shall  continue  and  be  as  competent  to 
act  until  the  time  appointed  for  election,  or  until 
the  full  number  is  selected  or  elected  (as  the  case 
may  require),  as  if  no  vacancy  had  occurred." 
There  is  no  suggestion  of  any  separate  elections 
fur  any  difierent  kind  of  vacancies  in  tne  sections 
relating  to  notice,  nomination,  or  election;  e.g., 
sects.  23,  24,  or  27.  Where  there  is  no  express 
provision  with  respect  to  these  elections,  it  has 
been  held  that  the  board  must  do  its  best  to 
constitute  itself :  {Howitt  v.  ManfuU,  6  E.  &  B. 
736.)  That  in  this  case  the  board  did  its  best,  is 
clear  from  the  fact  that  it  obeyed  by  anticipation 
the  proviaiona  of  the  Public  Health  Act  which 


has  since  been  passed;  by  38  &  39  Yict.  c.  55, 
schedule  2,  rule  65,  this  very  course  is  prescribed 
in  the  case  of  a  casual  vacancy  being  filled  up  at 
an  annual  election.  This  new  Act  consolidates 
without  altering  the  old  law,  so  that  it  may  be 
said  retrospectively  to  justify  the  proceedings  of  the 
board  in  this  case.  Although  21  &  22  Vict.  c.  98,  s. 
24,  sub-sect.  7,  provides  one  plan  of  filling  casual 
vacancies  by  choice  of  the  board  within  a  month, 
that  is  merely  permissive ;  and  the  board  in  this 
case  has  clearly  followed  the  intentions  of  the 
statute. 

Bigham  appeared  for  the  relator  to  support  the 
rale,  but  was  not  heard. 

CocKBURN,  C.  J.— I  think  the  objection  to  this 
election  is  fatal.  I  do  not  say  how  many  elocbiona 
ought  to  have  been  held,  but  it  is  clear  to  me  that 
a  distinction  ought  somehow  to  have  been  made 
between  the  casual  and  the  regular  vacancies. 
In  default  of  express  regulation  possibly  this 
could  only  have  been  secured  by  separate  elec- 
tions. There  was  no  provision  in  any  of  the  Acts 
in  force  at  the  time  of  this  vacancy  for  filling  it 
by  election ;  and  although  the  Act  of  1848 
alludes  to  vacancies  of  the  kind,  it  provides  no 
means  for  filling  them  at  all.  The  Legislature 
has  now  made  good  this  omission  by  specific 
legislation ;  but  previously  to  the  Act  of  last  year 
the  voters  should  have  had  an  opportunity  for 
distinguishing  the  kinds  of  vacancies  for  which 
they  supported  their  candidates.  There  was  no 
such  opportunity  given  them  here,  and  I  am  there- 
fore of  opinion  that  the  election  was  void. 

Mellor,  J. — I  am  of  the  same  opinion.  I  do 
not  see  why  all  the  four  new  members  should  not 
have  been  elected  at  the  same  time;  but  at  all 
events,  there  should  have  been  some  notice  as  to 
the  difference  in  the  offices  for  which  the  votes 
were  to  be  given.  There  was  at  that  time  no 
means  of  fixing  which  of  the  elected  candidates 
should  fill  the  casual  vacancy,  and  the  voters  were 
not  consulted  on  the  subject.  I  do  not  consider 
this  can  be  a  valid  election. 

Field,  J. — I  am  of  the  same  opinion. 

Tlule  absolute. 

Solicitors  for  relator,,  Stevens  and  Co.,  for  W.  T. 
Jones,  Chesterfield. 

Solicitors  for  defendants,  Pahner  Bull  aiid  Fry, 
for  C.  8.  B.  Bushy,  Chesterfield. 


Wednesday,  Jan.  19, 1876. 
Reg.  v.  Lee. 

Highway — Indictment  for  non-rppair —  High  waij  nM 
found  as  in  summons — Costs  of  pros^'tufion  — 
5  cj-  6  Will.  4,  c.  50,  8.  95. 

By  b  ^  6  Will.  4,  c.  50,  s.  95,  if,  on  the  hearing  of 
any  sumn*ons  respecting  tJi^e  repair  of  avy 
highway,  the  duty  or  obligation  of  such  ropnir^  is 
denied  by  the  surveyor  on  behalf  of  the  inhabif- 
ants,  the  justices  may  direct  an  indicfm^'nt,  and 
the  judge  of  assize  before  whom  the  indirtm^nt 
is  tried  may  direct  the  costs  to  be  paid  by  the 
parish. 

Upon  the  trial  of  an  indictment  4it'€cted  under  this 
section,  it  was  found  that  tlie  common  highway 
for  horses,  carts,  and  carriages,  as  described  iih 
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the  eumnums,  was  only  a  footpath  and  bridle* 
way. 

Held,  that  the  justices  had  no  jurisdiction  to  make 
their  order  upoti  this  surwmons  ;  a/nd  thai  therefore 
an  order  for  costs  made  by  the  judge  of  assize  cU 
the  trial  must  be  quashed. 

A  BULE  nisi  had  been  obtained  calling  upon  Bobert 
Lee,  the  proeecator,  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  remove  into  the  Hiffh 
Court  of  Justice  a  certain  order  of  apsize  made  by 
Field,  J.,  at  York,  on  3rd  Aug.  upon  an  indictment 
against  the  inhabitants  of  the  township  of  Ellerton, 
for  the  non-repcur  of  a  certain  hiehway  in  the  said 
township,  ordering  the  costs  of  the  prosecution  to 
be  paid  out  of  the  rates  and  levied  on  the  said 
township,  in  pursuance  of  5  A  6  Will.  4,  c.  50. 

By  sect.  95  of  that  statute  it  is  enacted  "  That  if 
on  the  hearing  of  any  such  summons  respecting 
the  repair  of  any  highway,  the  duty  or  obligation 
of  such  repairs  is  denied  by  the  surveyor  on  behalf 
of  the  inhabitants  of  the  parish,  or  by  any 
other  party  charged  therewith,  it  shall  then  be 
lawful  for  such  justices,  and  they  are  hereby 
required  to  direct  a  bill  of  indictment  to  be 
preferred  and  the  necessary  witnesses  in  snpport 
thereof  to  be  subpoenaed  at  the  next  assizes  to  be 
holden  in  and  for  the  said  county,  or  at  the  next 
general  quarter  sessions  of  the  peace  for  the 
county,  riding,  division,  or  place  wherein  such 
highway  shall  be,  against  the  inhabitants  of  the 
parish  or  the  party  to  bo  named  in  such  order,  for 
suffering  and  permitting  the  said  highway  to  be 
out  of  repair;  and  the  costs  of  such  prosecution 
shall  be  directed  by  the  judge  of  assize  before 
whom  the  said  indictment  is  tried  or  by  the  justices 
of  such  quarter  sessions,  to  be  paid  out  of  the  rate 
made  and  levied  in  pursuance  of  this  Act  in  the 
parish  in  which  such  highway  nhall  be  situate; 
provided,  nevertheless,  that  it  shall  be  lawful  for 
the  party  again.st  whom  such  indictment  shall  be 
so  preferred  at  the  quarter  sessions  aforesaid,  to 
remove  such  indictment  by  certiorari  or  otherwise 
into  his  Majesty's  Court  of  King's  Bench." 

It  appeared  that  on  the  5th  Aug.  1874  the  said 
Bobert  Lee  preferred  an  information  before 
justices  against  the  surveyors  of  highways  of  the 
township  of  EUerton  alleging  that  part  of  a  high- 
way described  as  a  common  highway  for  horses, 
carts,  and  carriages,  within  the  said  township,  was 
ovLi  of  repair.  At  the  hearing  of  the  summons 
issued  upon  this  information  the  surveyor  of 
the  township  denied  their  liability  to  repair  the 
highway,  and  the  justices  thereupon  oraered  an 
indictment  to  be  preferred  against  the  inhabitants 
of  the  township ;  an  indictment  was  accordingly 
preferred  before  the  grand  jury  at  York  at  tne 
assizes  in  March  1875.  A  true  bill  having  been 
found,  the  indictment  came  on  for  trial  before 
Field,  J.  at  York,  in  Aug.  1875,  when,  the  evidence 
being  insufficient  to  support  the  allegation  that 
the  biffhway  was  a  cart  and  carriage  way,  the 
learned  judge  so  directed  the  jury.  It  was, 
however,  not  disputed  at  the  trial  that  the  highway 
was  a  public  bridleway  and  footpath,  and  at  the 
close  of  the  case  the  learned  judge,  under  the 
provisions  of  14  &  15  Vict.  c.  100,  amended  the 
indictment  by  striking  out  all  the  words  having 
reference  to  a  cart  and  carriage  way,  and  upon  the 
indictment,  so  amended,  a  verdict  of  guilty  was 
recorded. 

Application  was  made  on  behalf  of  the  prosecu- 


tion to  the  judge  for  an  order  under  the  above 
sect.  95  of  5  &  6  Will.  4,  c.  50  for  payment  of  the 
costs,  and  he,  considering  himself  bound  to  do  so 
under  the  Act,  made  tne  order.  It  was  now 
sought  to  remove  this  order  by  certiorari  for  the 
purpose  of  quashing  it. 

At  the  hearing  of  the  information  before]  the 
justices  there  appeared  to  have  been  no  admission 
then  made  on  the  part  of  the  inhabitants  that 
the  road  was  a  highway  of  the  limited  character 
afterwards  admitted  at  the  trial ;  but  their  solid* 
tor  objected  to  the  jurisdiction  of  the  justices  on 
the  general  ground  that  the  highway  was  not  a 
common  highway  repairable  by  the  township.  It 
seemed  also  that  the  information  being  for  non- 
repair of  the  road  as  a  cart  and  carriage  way,  no 
special  attention  was  called  to  the  liability,  whether 
admitted  or  otherwise,  of  the  township  to  repair  it 
as  a  bridle  road. 

Maule,  Q.C.  and  WUberforce  showed  caose 
against  the  rule  on  behalf  of  the  prosecutor. — ^The 
jurisdiction  given  to  justices  by  the  Highway  Act 
1835  in  such  a  matter  as  this  is  now  governed  bf 
25  &  26  Vict.  c.  61,  by  sect,  19  of  which  it  is 
enacted  that  '*  When  on  the  hearing  of  any  sum- 
mons respecting  the  repair  of  any  highway  the 
liability  to  repair  is  denied  by  the  waywaraen  od 
behalf  of  his  parish,  or  by  any  party  charged  there- 
with, the  justices  shall  direct  an  indictment  to  be 
preferred  at  the  next  assizes  or  at  the  next  qnarter 
sessions  for  the  county,  &c.,  wherein  such  highwav 
is  situate,  against  the  inhabitants  of  the  parish 
or  the  party  charged  therewith  for  suffering  the 
said  highway  to  be  out  of  repair."  It  has  oeen 
held  under  that  section  that  the  jurisdiction  of  the 
justices  is  limited  to  admitted  highways;  and 
that  justices  have  no  jurisdiction  to  order  an 
indictment  to  be  preferred  where  it  is  bond  fids 
denied  by  the  parties  charged  that  the  road  is  a 
highway,  and  the  liability  to  repair  the  road  if  it 
is  a  highway  is  not  denied  (Reg.  v.  Farrer,  L.  Bep. 
1  Q.  B.  558 ;  Beg.  v.  Heanor,  6  Q.  B.  745).  Here, 
however,  the  liability  was  denied  generally,  and 
therefore  the  justices  had  jurisdiction  to  direct 
the  indictment.  The  prosecution  sncceeded  in 
establishing  a  highway,  and  the  judge  at  the 
assizes  was  compelled  by  the  statute  to  make  the 
order  for  costs  which  is  now  in  question.  [Msllob, 
J.— The  justices  did  not  direct  an  indictment  for 
the  repair  of  a  limited  highway,  which  was  the 
only  highway  established  by  the  verdict.]  There 
is  nothing  in  the  words  of  the  section  to  limit  the 
order  for  costs  to  a  successful  indictment.  The 
amendment  was  made  in  the  indictment  upon  the 
authority  of  Beg.  v.  Sturge  (3  E.  &  B.  734). 

Wills,  Q.C.  appeared  to  snpport  the  rule. 

CocKBURK,  C.J. —We  do  not  think  it  will  be 
necessary  in  this  case  to  call  on  Mr.  Wills.  The 
power  of  a  judge  to  order  the  costs  of  a  proseca- 
tion  ordered  by  justices  under  sect.  95  of  the 
General  Highway  Act  must  depend  on  wheth^ 
the  justices  who  made  the  order  had  jurisdiction 
to  make  it.  Now,  it  seems  upon  examination  of 
the  statute,  that  they  only  have  jurisdiction  when 
the  highway  in  question  is  found  to  be  a  highway. 
The  order  here,  ac  ordingly,  proceeded  on  the 
assumption  that  this  road  was  a  general  highway, 
for  it  was  in  respect  of  the  non-repair  of  saoh  i 
highway  that  the  inhabitants  of  the  parish 
indicted  were  charged.  This  assumption  filled  to 
be  proved  in  fact  at  the  trial.    It  was  only  pcofed 
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B  was  a  special  or  limited  highway,  and 
•ecation  having  failed  in  this  respect,  the 
tion  of  the  justices  to  order  the  prosecution 
ind  consequenly  the  judge  haa  no  power 
)  this  order  for  costs. 

OR,  J. — I  am  of  the  same  opinion.  I  think 
le  order  was  made  by  the  justices,  they 
Off  that  the  road  in  question  was  a  high- 
ad  the  costs  which  a  ludge  on  the  trial  of 
Lctment  is  empowered  to  give  are  limited 
X)8t8  of  such  a  prosecution  as  that  which 
iioes  had  jurisdiction  to  order  and  did  order. 
B  here  no  question  as  to  the  amendment  of 
ietment  at  the  trial  because  that  was  done 
ent  of  both  sides  in  order  that  it  might 
with  nrhat  was  actually  proved ;  but  as  the 
7  proved  was  not  that  ordered  to  be 
1,  the  costs  of  the  prosecution  cannot  be 

• 

>,  J. — I  am  of  the  same  opinion.  I  made 
ler  at  the  trial  reluctantly,  because  I 
t  I  was  compelled  by  the  terms  of  the 
to  do  so.  But  now,  on  further  considera- 
d  after  hearing  the  argument  of  the  case, 
tisfied  that  my  Lord  and  my  brother  Mellor 
it,  and  that  in  this  and  other  cases  where  the 
tion  fail  in  establishing  that  which  is  the 
ion  of  the  jurisdiction  of  the  justices,  sub- 
justice  will  be  done  by  a  construction  of 
tion  adversely  to  their  right  to  claim  an 
•r  costs.  The  costs  of  this  case  were  really 
icurred  by  the  prosecution  in  endeavouring 
dish  the  cart  way,  in  which  endeavour  they 
failed. 

Bule  absolute, 

itors  for  the  prosecution,  Learoyd  and  Co., 
toft,  Selby. 

tors  for  the  defence,  WiUiamson,  Hill,  and 
England  and  Son,  Howden. 


Jan.  20  a/nd  Feb.  25, 1876. 

Beg.  V,  Collins. 

vrranto — Scrutiny  of  votes — CertificAjUe  of 
^nan — Titles  of  votes — Mistakes  in  couyiting 
^  12  Vict.  c.  63.  s.  27. 

^setion  of  members  of  a  local  board  of  health, 
lairman  certified  under  11  ^  12  Vict.  c.  63, 
thcU  seven  persons,  of  whom  the  defendant 
he  smallest  number  of  votes,  were  elected. 
eUUor,  who  was  a  candidate,  liad  three  votes 
uin  the  defendant. 

scrutiny  before  a  judge  of  assize  without  a 
It  appeared  tliat,  by  correction  of  mistakes 
inting,the  votes  for  tlie  relator  and  the  defeu' 
were  eq^wl ;  that  one  vote  for  the  relator  had 
nislaid  and  not  counted  at  all ;  and  that  (wo 
for  ths  relator  which  tlie  chairman  had 
!  to  be  validy  no  objection  having  at  that  time 
%ade  to  them,  (jught  not  to  Jiave  been  received ; 
nng  written  by  some  other  person  thaih  the 
contrary  to  sect.  25 ;  the  other  being  that  of  a 
i  who  had  not  been  rated  or  paid  rates,  con* 
to  sect.  20  ; 

f  Mellor  and  Field,  JJ.,  (Blackburn,  J. 
Uing),  thai  by  quo  warranto  only  the  mis' 
in  a  chairmatis  mechanical  acts,  cmd  not 
■Ues  of  votes,  can  be  rectified;    and  that 


therefore  the  relaior  was  ahead  of  the  defendant, 
and  was  duly  elected. 

This  was  a  quo  warranto,  the  circumstances  of 
which  are  fully  described  in  the  following  judg- 
ment of  Blackburn,  J.,  before  whom  the  case  was 
tried  at  the  Dorchester  Summer  Assizes  1875. 
The  verdict  was  entered  for  the  defendant,  leave 
being  reserved  to  the  relator  to  move  to  enter  the 
verdict  for  him. 

The  election  of  the  members  of  the  Local  Board 
of  Health  for  the  Isle  of  Portland,  the  validity 
of  which  was  questioned,  took  place  in  May 
1874. 

The  rule  for  the  quo  warranto  was  made 
absolute  on  the  28th  Jan.  1875.  (Beported  23 
W.  B.  325). 

The  rule  nisi  in  pursuance  of  the  leave  reservetl 
at  the  trial  was  granted  on  the  4th  Nov.  1875 
upon  the  motion  of  Kingdon,  Q.C.  for  the  relator 
who  relied  upon  the  autnority  of 

Reg,  V.  Cf088, 19  L.  T.  Bep.  N.  S.  35  ; 
Reg.  T.  JHplock,  L.  Bep.  4  Q.  B.  549. 

The  following  is  the  27th  section  of  the  Public 
Health  Act  18^.  (11  &  12  Vict.  c.  63) : 

That  the  chairman  shall,  on  the  day  immediately 
followiog  the  day  of  the  election  and  on  as  manv  da^s 
immediately  saooeeding  as  may  be  neoessary  attend  at  the 
office  of  the  lo<»l  board  of  health,  and  ascertain  the 
validity  of  the  votes  by  an  examination  of  the  rate  books 
and  saoh  other  books  and  documents  as  he  may  think 
neoessary,  and  by  examining  saoh  persons  as  he  may  see 
fit ;  and  he  shall  oast  ap  saoh  of  the  votes  as  he  shall 
find  to  be  valid  and  to  haye  been  dnly  gfiven  collected  or 
reoeiyed,  and  ascertain  the  number  of  such  votes  for  each 
candidate.  And  the  candidates  to  the  number  to  be 
elected  who  being  duly  qnalified  shall  have  obtained 
the  greatest  number  of  votes  shall  be  deemed  to  be 
elected  and  shall  be  certified  as  such  by  the  said  chairman 
under  his  hand ;  and  to  each  person  so  elected  the  said 
chairman  shall  send  or  deliyer  notice  of  such  election ; 
and  the  said  chairman  shall  also  cause  to  be  made  a  list 
containinff  the  names  of  the  candidates  together  with 
(in  case  of  a  contest)  the  number  of  votes  given  for  each 
and  the  names  of  the  persons  elected ;  and  shall  sign  and 
certify  the  same  and  shall  delirer  such  list  together  with 
the  nomination  and  voting  naper  which  he  shall  have 
receired  to  the  local  board  of  health  at  their  first  or  next 
meeting  (as  the  case  may  be),  who  shall  cause  the  same 
to  be  deposited  in  their  office,  and  the  same  shall  during 
office  hours  thereat  be  kept  open  to  public  inspection, 
together  with  all  other  documents  relatmg  to  the  election, 
for  six  months  after  the  dection  shall  have  taken  place, 
without  fee  or  reward :  and  the  said  chairman  shall  cause 
such  lists  to  be  printea  and  copies  thereof  to  be  affixed  at 
the  usual  places  for  affixing  notices  of  parochial  business 
within  the  pvrts  for  which  the  election  shall  have  been 
made. 

Jan.  20. — Cole,  Q.C.  and  Finder  on  behalf  of  the 
defendant  now  showed  cause  against  the  rule. 

Kingdon,  Q.C.  and  A.  CoUins  were  heard  in 
support. — ^The  arguments  and  the  authorities  dis- 
cussed are  fully  stated  in  the  following  written 
judgments  of  the  court. 

Cur.  adv.  vult. 

Feb.  25. — Blackburn,  J. — This  was  a  quo  war- 
ranto on  the  relation  of  Andrews  calling  on  the 
defendant  to  show  by  what  title  he  acted  as  a 
member  of  a  local  board  of  health.  The  plea  was 
that  the  defendant  was  duly  elected  and  this  was 
traversed.  The  issue  came  on  for  trial  before  me 
and  a  jury  at  the  last  assizes  at  Dorchester.  As 
the  case  involved  a  scnitiny  it  was  agreed  that 
the  jury  should  be  dispensed  with  and  that  what 
I  found  as  facts  were  to  be  considered  as  found  by 
the  jury.    It   appeared   that  there  were  seven 
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vaoanoies  and  nine  candidates.    The  votinfi:  papers 
were  duly  collected  and  received  and  the  chairman 
proceeded  on  the  proper  day  to   ascertain  the 
number  of  valid  votes  for  each  candidate  in  pur- 
snance  of  the  11  &  12  Vict.  c.  63,  s.  27.    The  nine 
candidates  consisted  of  six  persons  whose  election 
was  not  disputed,  and  of  Collins,  Andrews,  and 
Coombe.     The  chairman  certified  that  the    six 
others  and  Collins  were  duly  elected.    He  made 
out  a  list,  containing  the  names  of  the  candidates 
and  the  number  of  votes  given  for  eadi  and  the 
names  of  the  persons  elected,  which  he  signed  and 
certified;   and    he    delivered    it  along  with   the 
voting  and  nomination  papers  to  the  local  board 
who,  m  pursuance  of  the  section,  deposited  this  list 
together    with    the    voting    papers    for   public 
inspection  a.?  required  by  the  section.    The  chair- 
man did  what,  though  not  in  terms  required  by  the 
Act,  was  fair.      He   not    merely  put  down  the 
number  of  votes  given  for  each  candidate,  but 
also  made  out  and  kept  a  list,  by  reference  to  the 
numbers  of  the  voting  papers  of  the  voters  whom 
he  had  reckoned  as  voting  for  each  candidate,  so 
that  there  was  no  difficulty  in  fact  in  ascertaining 
how  he  made  out  the  majority.     According  to 
this  list  the  six  persons  whose  elections  were  not 
disputed  had  most  votes ;  Collins  had   38*2  votes, 
Andrews  and  Combe,  379  votes  each.    If  the  cer- 
tificate was  conclusive,  Collins  was  entitled  to  the 
verdict.     Subject  to  objections  on  both  sides,  evi- 
dence was  received  of  three  classes  of  mistakes. 
It  was  agreed  that  no  inquiry  should  be  made  as  to 
Coombes's  votes,  and  that  if  Collins  had  a  ma- 
iority  over  Andrews,  the  verdict  should  be  for 
him.    The  counsel  for  the  relator  proceeded  to 
prove  what  ma^be  called  clerical  errors  by  showing 
that  votes  which  by  the  voting  ^[i^pers  appeared 
not  to  have  been  given  for  Collins  had  been,  as 
appeared  by  the  list,  by  mistake  put  down   for 
him,  and  that  votes  which  as  it  appeared  by  the 
voting  papers  had  been  given  for  Andrews,  bad, 
as  appeared  by  the  list,  not  been  put  down  for 
him  out  for  some  one  else.    The  counsel  for  the 
defendant  showed  that  there  were  similar  blimders 
made  with  respect  to  Andrews.     On  the  balance 
of    these    mistakes  Andrews  had    three   in    his 
favour,  showing  an  equality  of  votes  between  him 
and  Collins.    The  counsel   for  the  relator  then 
showed  a  second  kind  of  mistake.     One  voting 
paper  had  been  mislaid  and  was  not  reckoned  at 
all.     It  was   found  next  day  in   the  room,  and 
proved  to  be  a  vote  in  favour  of  Andrews.    This, 
if  properly  received,  put  Andrews  in  a  majority 
of  one  over  Collins.     The  counsel   for  the  de- 
fendant then  gave  evidence  of  a  third   kind  of 
mistake.     He    proved    that   one    of   the  voting 
papers  received,  and,  as  it  appeared  by  the  list, 
reckoned  for  Andrews,  was  a  vote  by  a  person 
who  could  not  write,  and  was  wholly  written  and 
signed  in  his  name  by  another  person.    It  was 
not  alleged  that  there  was  any  intended  fraud  in 
this,  but  the  vote  was  bad  under  sect.  25.  Another 
vote  which  also  was  reckoned  for  Andrews  was 
that  of  a  person  who  had  not  been  rated  nor  paid 
rates,  ana  this  vote  was  bad  under  sect.  20.    The 
chairman    had    not  had  his  attention  called   to 
either  of  these  two  last  votes,  and  consequently 
did  not  examine  any  persons  as  to  the  genuine- 
ness of  the  signatures  in  the  firet  case,  or  the 
rate  books  as  to  the  last,  or  in  point  of  fact  come 
to  any  conclusion  as  to  the  validity  of  those  votes 
lefoic  receiving  ihem :   though  ii   Lis  attention 


had  been  called  to  them  he  had  power,  under  sect 
27,  to  have  investiffated  the  matter.    If  erideooe 
of  this  kind  of  mistake  was  admissible,  Collini 
was    again    in    a  majority  over  Andrews.     Ko 
further  evidence  was  offered  on  either  side.    IHe 
counsel  for  the  defendant  contended    that  the 
certificate  of  the  chairman  was  condosive,  and 
that  no  evidence  of  any  mistake  on  his  part  was 
admissible ;  but  that,  if  evidence  of  any  one  kind 
of  mistake  could  be  shown,  all  three  sorts  mioht 
be  shown.    The  counsel  for  the  relator  oontended 
that  the  certificate  misht  be  impeached  by  show- 
ing   any  errors    in  the   mechanical    prooeas   of 
reckoning  and  casting  up  the  votes ;  but  that  no 
error  could  be  shown  in  receiving  votes  as  valid, 
as  to  which  he  might  have  made  a  judicial,  or.  at 
least,  quasi  judicial  investigation,  though  an  es 
parte  one.     1  directed  a  verdict  for  the  defendant^ 
reserving  to  the  prosecutors  leave  to  move  with 
some  arrangements  as  to  appealing,  which  it  is 
not  necessary  now  to  mention.    A  rule  was  ob- 
tained, which  was    argued   before  my  brothers 
Mellor,  Field,  and  myself,  when  the  same  points 
which  were  made  at  the  trial  were  again  stated. 
The  case  of  Beg.  v.  Gross  (19  L.  T.  Rep.  0. 8. 35)  was 
cited.  In  that  case  the  election  of  the  defendantwu 
questioned  on  the  ground  that  the  election  was 
held  before  a  person  who  was  not  the  cbairmait 
The  issue  taken  was  like  this,  whether  the  de- 
fendant was  duly  elected.    It  was  proved  that  the 
person  who  held  the  election  was  duly  appointed 
as  deputy  to  the  chairman.    Then  the  connsel  for 
the  relator  said,  that  the  defendant  to  mrove  his 
election  must  affirmatively  prove  that  he  had  a 
majority  of  votes,  and  that  the  certificate  was  not 
even  evidence  of  his  being  so.     Lord  Gampbdl 
very  properly  overruled  this  objection.     In  iking 
so,  he  is  reported  to  have  said  that  the  langnage 
of   this   section  made  the  certificate  conclusive. 
It  is  very  probable  that  he  did  use  such  language, 
but  the  point  was  not  before  him,  sind  the  case 
can  hardly  be  considered  as  showing  his  delibe- 
rate   opinion.      At  most,  the    opinion    of  Lord 
Campbell,  was  but  a  nisi  priue  decision,  and  as 
from  the  nature  of  the  evidence,  and  th<^  point 
really  raised,  it  was  not  necessary  for  the  dediioo 
of  the  case,  it  could  not  be  reviewed  in  hane^  and 
is  therefore  of  less  weight  as  an  authoritT.    It 
was  decided  in  Reg.  v.  Bcukhouse  (L.  Bep.  2  QJ. 
16),  that  the  duties  of  the  chairman  were  so  br  of 
a  judicial  nature,  that  he  could  not  delegate  them, 
except  in  the  manner  allowed  by  the  statute.  And 
even  if  there  was  no  decision  to  that  effect,  I 
should  not  entertain  any  doubt  that  such  was  the 
law.     But  it  does  not  follow  that  his  decision  was 
final  and  incontrovertible.    The  duties  of  a  mnTor 
of  a  corporation  acting  as  returning  officer  at  tbe 
election  of  a  councillor  are  to  this  extent  jadiciilt 
Jii-g.  V.  Oweiis  (2  E.  &  E.  8b) ;  Beg  v.  WhUe  (L  Bep. 
2  Q.  B.  557) :  yet  his  return  may  be  questioned  on 
quo  warranto.     The    duties    of   the  mayor  sod 
assessors  revising  the  burgess  list  under  h  h^ 
Will.   c.   74,   8.   18,  are  beyond    doubt   jndiciaL 
There  have  hecMj  several  quo  warrantoM  at  Iflss* 
moved  for  to  try  the  right  to  be  on  the  bn^ 
gess  roll  (see  B.  v.  Anderson,  2   Q.  B.  740;  B» 
Milntr,    5    Q.   B.    589),    without   any   objecfciOB 
being  raised  on   the  ground  that  their  decasioa 
was  final.  I  do  not  find  any  reported  case  in  wfaioh 
the  burgess  was  actually  ousted,  bat  Uie  objeotioB 
lay  on  the  surface,  and,  if  it  had  been  toonght 
good,  would  surely  have  been  taken.    No  fkw 
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the  Legislatare  may  make  any  tribanal  tboy  please 
the  final  jadges  of  any  matter  they  please,  but  I  do 
not  think  they  sufficiently  express  an  intention  to 
make  the  decision  of  a   returning  officer   final 
merely  by  intrustins  him  with  some  powers  of  a 
judicial  or  quasi- judicial  nature.     It  is  a  question 
m  each  case,  on  the  construction  of  the  particular 
statute,  whether  they  have  done  so  or  not.  If  this 
be  correct,  the  question  for  our  decision  depends 
entirely  on  the  true  construction  of  sect.  27  of 
11  A  12  Yict.  o.  65,  and  does  not,  I  think,  admit  of 
much  elucidation  by  argument.     It  seems  to  me, 
primd  /octe,  unlikely  that  the  Legislature  should 
mtend  to  make  the  decision  of  the  chairman,  on  an 
inquiry  made  ex  parte  and  in  the  absence  of  the 
parties  interested^  final  and  conclusive  as  to  who 
was  elected ;  and  I  cannot  see  with  what  object  it 
should  have  been  provided  that  the  lists  should  be 
made  out  and  deposited  along  with  the  voting 
papers  for  public  inspection,  unless  it  was  to  give 
an  opportunity  to  the  public  to  challenge  his  deci- 
sion.    If  his  decision  can  be  reviewed  at  all,  it 
must  be  by  quo  warranto.    It  is  worth  noticing 
that  the  Act  now  in  force,  38  A  39  Vict.  c.  55  (by 
rnle  51  of  schedule  2),  provides  that  the  examina- 
tion shall  no  longer  be  conducted  in  the  absence 
of   the  candidates  or  their  agents,  but   as  the 
agents,  though  allowed  to  be  present,  are  for- 
bidden to  interfere,  it  remains  ex  parte,  and  it 
t»eem8  to  me  that  the  presence  of  the  agents  can 
only  be  useful  with  a  view  to  call  the  decision  of 
the  chairman  in  question.     If  the  local  board  of 
health  had  very  nnimportant  functions  to  perform, 
it  wonld  have  been  an  intelli|^ible  policy  to  prevent 
litigation  by  making  the  decision  of  the  chairman, 
eyen  though  likely  to  be  a  local  partisan,  final ; 
though  I  uiink  the  Legislature  would  have  used 
clearer  language  if  such  had  been  their  intention. 
Bnt  the  functions  of  the  local  board  are  by  no 
means  insignificant.     It  seems  to  me  that  the 
tme  construction  of  sect.  27  is,  that  powers  and 
duties  are  imposed  on  the  chairman,  so  as  to 
increase  the  probabilities  that  his  decision,  which 
pats  the  member  whom  he  declares  elected  into 
posaession,  shaU  be  right ;  but  that  there  is  an 
absence  of  language  to  express  that  his  decision 
shall  be  final ;  and  I  think  it  not  likely  to  have 
been  intended  that  it  should  be  so.   I  think,  there- 
fore, that  evidence  of  all  three  classes  of  mistake 
was  properly  receiyed,  and  that  the  rule  should  be 
discharged. 

Mbllob,  J.  delivered  the  judgment  of  himself 

ind  FnLD,  J. — This  case  was  tried  before  my 

brother  Blackburn  sitting  by  consent  without  a 

jarft  and  it  is  upon  the  facts  as  found  by  him  that 

the  judgment  depends.     The  case  was  argued 

before  him,  my  brother  Field  and  myself.    Tbe 

fiCtB  are  sufficiently  stated  in  the  judgment  of  my 

brother  Blackburn,  and  it  is  not   necessary   to 

repeat  them.    I  cannot  concur  with  him  in  the 

oonolaaion  at  which  he  has  arrived,  and  I  think 

that  all  the  authority  upon  the  subject  which  is  to 

be  found  is  adyerse  to  the  view  which  he  has 

expressed.     That  some  of  the  functions  of  the 

retaming  officer  are  judicial  must,  I  think,  be 

admitted;    and  certainly  the  expressions    attri- 

bated  to  iny  brother  BJackbum  m  Beg,  v.  Loft' 

JkoK«e  (L.  Sep.  1  Q.  B.  439),  and  more  especially 

to  myself  ({6.  441),  are  strong  to  that  effect ;  and 

again  in  Beg.  ▼.  Baekkou$e  (L.  Bep.  2  Q.  B.  16) ; 

and  the  same  yiew  was  expressed  by  me  not  only 

of  the  law»  hot  as  to  woat  had  been  actually 


decid<»(l  in  l^ptj.  v.  Jjo/tkowffi.     Again,  we  have  tbe 

authority  of  Lord  Campbell  in  Reg.  v.  Cross  {19  L. 
T.  Rep.  0.  S.  35),  as  to  tbe  effect  of  this  sec^t.  27, 
when  he  stated  that  its  operation  was  to  make 

tbe  certificate  of  the  returning  officer  conclusive. 

1 1  is  true  that  this  was  an  opinion  expressed  at 
Nisi  Prius,  and  not  so  deliberately  given  a^  it 
would  have  been  after  argument  in  banc  ;   but 
it    is    not    the    less    an   authority  in   favouj*  of 
the  view  which  1  entertain  of  the  efiect  oi  ilie 
27th  section.      It  is    to   be  observed    thai   the 
decision  was  given  after  much  discussioii,  and 
at  the  end  of  the  evidence ;  and  I  cannot  doubt 
that    it   was    a    deliberate    expression    of    Lord 
Campbeirs  opinion  as  to  the  true  construction  of 
the  section.     It  determined  the  case,  and  I  am 
not  aware  that  it  was  ever  questioned,  although 
leave  to  do  so  was  expressly  reserved.    It  is  true 
that  the  section  does  not  contain  such  complete 
machinery  as  might  have  been  provided.     Still  it 
may  be  asked,  if  the  functions  intended    to   be 
cast    upon   the    returning   officer    were    merely 
ministerial,  why  should  language  so  inappropriate 
be    used  ?     He    is    required    "  to   ascertain  the 
validity  of   the  votes  by  an  examination  of  the 
rate  books,  and  such  other  books  and  documents 
as  he  may  think  necessary,  and    by  examining 
such  persons  as  he  may  see   fit."    Again,  with 
regard  to  the  duties  to  be  performed  by  him,  he 
is  "  to  cast  up  such  of  the  votes  as  hn  shall  find 
to  be  valid,**  and  then  in  the  result  it  enacts  that 
the  candidates  to  the  number  to  be  electf^i,  who 
shall  have  obtained  the  greatest  number  of  votes, 
'*  shall  be  deemed  to  be  elected,  and  shall  bo  of'.i'ti- 
fied  as  such  by  the  chairman  under  his  hand." 
It  is  not  easy  to  discover  by  what  word.s  judicial 
duties  can  be  assigned   to  an  individual   if  the 
above  are  insufficient;    and  that  this  was  Lord 
Campbeirs  opinion  is  clear  from  the  words  attri- 
buted to  him  in  Beg.  v.  Gross  (19  L.  T.  Rep.  0.  S. 
36) :  "I  am  at  a  loss  to  see  what  words  could  have 
been  employed  better  calculated  to  convey  that 
intention.**     The    Legislature   appears    to   have 
assumed  that  all  the  machinery  necessary  for  the 
distributing,  collecting,  and  receiving  the  voting 
papers  had  oeen  provided  by  the  statute,  and  that 
the  performance  of  the  duties  imposed  upon  the 
various   persons  employed    in  carrying  out  the 
election    would   be    sufficiently   secturea   by  the 
penalty  imposed  by  sect.  28;   and  I  think  that 
there  is  nothing  inconsistent  with  the  view  I  take 
of  the  nature  of  the  functions  of  the  returning 
officer  in  the  fiEu;t  that  he  is  required  to  deliver  a 
certificate,  "  together  with    the  nomination   and 
voting  papers  which  he  shall  have  received  **  to 
the  local  board  of  health,  who  are  to  deposit  them 
in  their  office  for  six  months  for  public  inspection. 
I  think  that  the  Legislature  intended  to  circum- 
scribe the  litigation  likely  to  arise  in  the  election 
of  these  temporary  officers,  and    to  prevent  the 
title  of  votes  from  being    inquired  mto  by  the 
expensive  proceedings  in  quf  warranto,  leaving 
only  mistakes  and  errors  in  the  mechanical  acts 
required  to  be  done  by  the  chairman  to  be  recti- 
fied, but  not  permitting  inquiry  into  acts  done  by 
the  chairman  when  acting  judicially.    It  seems  to 
have  been  the  object  of  the  Legislature  to  limit 
litigation  as  far  as  possible  in  constituting  these 
very  numerous  bodies  called  local  boards  of  health. 
I  do  not  think  much  as  .istanoe  is  to  be  derived 
from  other  cases  in  which  different  words  are  used, 
bat  that  this  case  most  entirely  depend  upon  the 
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express  words  used  in  sect.  27.  I  am,  thoretore 
of  opinion  that  the  oontention  on  the  part  of 
the  relator  wsa  right,  and  that  oar  judgment 
should  be  that  the  rale  be  mode  absolute. 

RuU  abgoluU  to  enter  verdiel  for  relali>r. 

Solicitors  tor  relator,  Hareouri  and  Maearthur, 
for  Weaton,  Dorchester. 

Solicitors    for   defendant.    Combe    and    Wain 
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BaporUd  bf  T.  W.  SimiDIU,  Esq.,  Burktar.U-lAi*. 

Thitrtdag,  March  30,  1876, 
Beo  v.  Rosa  Rue. 
Confeegum — iTtdueemenl — Secotid  eonfetiion  tailh- 
9iU  indutement  lo  a  third  party — Comteelion  o; 
the  two  eonfeitiont. 
To  render  a  eonfeition  admiisible,  it  it  Twt  to 
much  material  to  prove  to  whom  or  token  It  it 
made,   at   it   it   lo   atcertain    ike   mind   of  the 
party  ■making  it,  and  see  whether  or  not  it  it 
protiahle  that  it  mat  made  voluntarily. 
The  pritoaer,  a  eemaat  girl,  wat  ^teelioned  by  the 
mother  nf  a  child  who  had  beenfonnd  dtad  t'ji  a 
itilch  i  and  the  wat  atked  whether  the  had  any- 
thing lu  do  with  He  ditapiiearaaee  ;  upim  which 
ehe  cried,  and  eaid,  "  I/i/ou  wott't  tend  for  the 
police    I  will    tell   the   irulh,"  whereupon    her 
mittrete   replied,  "  I  wtU  not   htirl   yoti  if  you 
tell  the  truth ;  you  will  be  'much  happier  if  you 
tell   the  truth ;      and  the  jiromiaed  not  to  tend 
/or  th«  police:  whereupon  the  prieoner  made  a 
confettian,  which  upon  the  (rtoi  was  rejected  at 
being  made  under  an   inducement.      It  further 
appeared  that  thortly  after  Ihie  confeiiion,  the 
mutrest  tent  for  a  neighboar  and  informed  him 
of  the  eonfettion,   whereupon   he  had  an  inter- 
view  alone   with    the   pritoner,  and    atlted  her 
ave»tioaa  upon  the  subject,  but  7ie  held  out  no 
inducement,  and  ike  then  made  a  similar  con- 
Held,  that  the  second  canfeteion  was  so  connected 
under  the    circumttancet  wUh    the  first,  that  it 
wat  inadmissible. 
The  prisoner  woe  indicted  for  the  wilfal  mnrder 
of  Jotin  Barnard,  a  child  a  veor  and  nine  months 
old. 
Hooper  and  NevitU  appeared  ftir  the  prosecn- 

St.  Aubyn  (at  the  request  of  the  judge)  iratched 
the  case  for  the  prisoner. 

It  appeared  that  the  nhild,  oD  the  daj  of  its 
death,  had  been  lost  seen  alive  in  the  arms  of  the 
prisoner,  who  was  a.  aerTant  in  the  family  of  its 
parents,  and  it  was  afterwards  discovered  dead  in 
a  ditoh  of  water,  where  it  had  died  from  suffoca- 
tion. No  charge  at  that  time  whs  mode  against 
the  prisooer,  hut,  about  two  months  after,  a  fire 
having  broken  out  in  the  farm^'ard  of  the  Bamards, 
■nspicion  rested  upon  the  pnsoner  with  reference 
to  it,  and  she  was  questioned  upon  the  subject  by 
Urs.  Barnard  (the  mother  of  the  child),  and 
after  some  oonrersation  as  to  the  fire,  she 
said  to  the  prisoner,  "  Had  you  anything 
to  do  with  my  child  disappearing  from  the 
doorstep  P"  Upon  this  the  prisoner  cried, 
and  aad,    "If  joa  won't    send    for  the   police 


I  will  tell  the  troth."  To  this  Mrs.  Banwrd  re- 
plied, "  I  will  not  hurt  jou  if  yon  tell  the  troth ; 
you  will  he  much  happier  if  yon  tell  the  truth," 
and  she  promised  not  to  send  for  the  police. 
UpoD  this,  it  was  proposed  to  give  evidence  of 
a  confession  then  made,  which,  however,  the 
learned  judge  refused  to  allow,  as  being  inod- 
miseable  on  the  gronnd  of  the  indacemeat. 
Evidence  was  then  given  that  a  neiehbonr  (a 
Mr.  Sweet)  hod  been  shortly  afterwarda  aent  for 
by  Urs.  Barnard,  to  whom  she  stated  the  het  of 
the  confession,  whereupon,  being  in  the  room  alone 
with  the  prisoner,  he  put  certain  questioni  to  ha- 
which  resulted  in  her  also  (as  it  was  alleged)  oon- 
fessing  to  him. 

Hooper  proposed  to  give  in  evidenoA  this  atlesc^ 
eonfcssion,  and  did  so  upon  the  gronnd  that  tiui 
was  a  voluntary  confession  made  to  aaotlier 
person  without  any  inducement. 

8t.  Aubyn  contended  that  this  second  alleged 
confession  was  the  offspring  of  the  indacenMot 
held  out  shortly  before  by  Uira.  Barnard,  and  that 
the  two  were  under  the  circumstonoes  so  oon- 
nected  as  to  be  each  inadmissible. 

Dbhmjlk,  J. — There  are  cases  which  hold  that 
a  confession  onoe  rejected  on  the  gronnd  that  it 
woa  made  under  an  inducement,  doee  not  become 
admissible  merely  from  the  fact  that  it  was  aosin 
(  made  to  some  other  person  who  has  not  belaoot 
'  on  inducement, theinducement being  deemedtobe 
{  a  continuing  one.  But  I  am  not  at  this  moment 
I  aware  of  any  case  in  which  it  has  been  held  thst 
where  the  person  who  held  out  the  indooeiMDt 
is  absent,  then  a    confession   made  to  a  third 

Earty  is  not  admissible,  no  fresh  indnoement 
aving  been  held  out.  The  general  pmnai(de  is 
clear,  that  if  it  is  made  out  to  the  «■*•-•—' —  •' 
the  judge  that  the  statement  wac 
volantarily,  it  is  not  admissible, 
merely  a  question  as  to  whom  the 
is  made  tc,  or  when  it  is  mode ;  but  it  is  a  matter 
in  which  yon  have  to  get  at  the  mind  of  the 
prisoner,  and  see  whether  or  not  it  ia  probable 
that  the  confession  was  mode  volimtarily  in  the 

E roper  sense  of  the  word.  The  objection  to  it 
ere  is,  that  it  would  not  have  been  made  bat  ftr 
the  previous  involuntary  statement,  and  it  ia  made 
in  answer  to  questions  put  by  the  person  to  whom 
it  was  made,  which  cjnestions  were  indooed  fay 
the  information  obtained  from  the  peraon  to 
whom  shortly  before  a  confession  hod  been  mads 
under  an  iodncement.  [His  Lordship  here  re- 
tired to  consult  with  the  Lord  Chief  Baron  v{OD 
the  subject.  Upon  his  return  he  said:]  Hanng 
considered  the  point  with  the  Lord  Chief  Baraw 
we  ore  both  agreed  in  thinking  that  the  oooEsasioo 
to  Sweet  must  be  rejected  upon  the  gronnd  that  i( 
was  so  connected  under  the  ciroumstonoes  with 
the  inducement  held  out  by  Mrs.  Barnard  as  to 
tte  inadmissible  in  law. 

The  pritoner  wat  convicted  of  manalmijUtr, 
and  ordered  to  be  kept  in  pmai  ttrnt^dtfor 
life. 
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(Before  Yice-Chancellor  Mauns.) 
Btforltd  by  F.  Gould  and  Jamxs  E.  Hours,  Bsqn., 


Feb.  10  and  March  28, 1876. 
BicHMONB  Watsbwo&kb   Compaky,  and    South- 

WAJLK    AND  YaXTXHALL    WATERWORKS     CoMPANT 
V.   YSSTRT  OF  BiCHMOND. 

WtUerworke   eomfany — Statutory  powers — Public 
HeaUh   Act  1848    and  IS7 5— Urban    sanitary 
authority — Monopoly  of  toaier  swpply — Transfer 
by  ineorporaied  company  of  aU  Us  shares  to  an- 
other company — Company  ahle   and  willing  to 
9umly  water  — Injunction, 
The  A,  Water  Company  was  incorporated  by  Act  of 
Parliament  in  1835  to  supply  the  parish  of  R. 
with  waier  drawn  from  the  ifkames.     Hie  Public 
HeaUh  Act  1848,  s.   75,  empowered  the  vestry  of 
R.,  acting  as  the  local  board,  to  construct  water- 
works  and  supply  waier  for  certain  purposes  to 
the  district,  but  not  without  giving  notice  to  any 
eariHing  company,  nor  so  long  as  any  such  com- 
pony   should  be  **ahle    and  willing  to  lay  on 
waiter  proper  and  sufficient  for    aU    reasonable 
tnurposes    required  by  the  local  board. 
The  U.  Waier  Company  supplied  the  parish  until 
1S&2,  when  the  source  of  their  water  supply  having 
become  polluted,  they  applied  to  PaAiamient  to 
authorise  them  to  amalgamnte  with  the  8,  Water 
Company f  who  were  a  neighbouring  company, 
a$id  who  were  able  to  procure  purer  water.     TJie 
BiU  was  not  pcused,  and  the  shareholders  in  the 
B.   Company  tranrferred  all  their    shares  and 
property  to   the    a.    Company,   and  practically 
eeated  to  essist,  the  8.   Company  supplying  the 
parishf  though  they  had  no    staiutory  powers 
enabling  them  to  do  so.    In  1873  the  vestry  gave 
the  R,  Company,  as  the  only  authftrised  company, 
notice  under  the  Act  o/1848,  of  their  intention  to 
eonetruet  *caterworks.     The  Public  Health  Act 
1875,  sects,  51,  52,  empowered  the  vestry  as  urban 
sanitary  authority,  to  supply  water  to  the  parish 
for  ofl  public  and  private  purposes,  but  subject 
to  conaUions    similar  to  those   in    the   Act  of 
1848. 
The  jB.  and  8>  Companies  brought  an  action  to  re- 
etrain    the  vestry  from   proceeding  vnth    their 
works,  on  the  around  thai  the  R,  Company  was 
"  able  and  willing  "  to  supply  the  parish  with 
waier: 
Held,  on  motion  for  injunction,   that  the  B.  Com- 
pany could  not   delegate  Us   powers   to   the  8. 
Company,  and  was  stiU  a  Ugally  existing  com- 
pany^ though  not   both  "  able  and  willing "  to 
supply  ;  that  the  8.  Company  was  not  authorised 
to  supplu,  and  that,  therefore,  there  was  no  com* 
pony  who  could  assert  a  monopoly  against  the 
vestry.     Injunction  refused. 
The  object  of  this  action  was  to  obtain  an  injanc- 
tion  restraining  the  defendants   (acting   as   the 
arban  sanitary  authority   for  the  parish  of  Rich- 
mond, and  ill  that  character  assuming  to  exeroiiM 
tb^  powers  vested  in  such  authorities  under  the 
PabUo  Health  Act  1875)  from  proceeding  to  oon- 
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struct  waterworks  for  the  supply  of  the  parish  of 
Richmond,  unless  and  until  they  should  have  com- 
plied with  and  performed  the  preliminary  require- 
ments or  conditions  in  that  benalf  imposed  by  the 
52nd  section  of  the  Act. 

The  Richmond  Waterworks  Company  was  in- 
corporated by  Act  of  Parliament,  passed  in  1835, 
for  the  purpose  of  supplying  water  to  the  parish 
of  Richmond,  taken  from  a  certain  point  in  the 
river  Thames,  and  in  pursuance  of  the  powers  of 
their  Act  the  Richmond  Company  continued 
until  the  year  1861,  to  supply  water  to  the  parish 
by  means  of  a  tunnel  or  aqueduct  made  from  the 
river  Thames  to  certain  premises  which  had  been 
purchased  for  the  purposes  of  the  company,  but  in 
course  of  time  the  water  in  that  district  having 
become  defiled  with  sewage  matter,  the  Richmond 
Company  determined  to  procare  water  of  a  supe- 
rior quality  from  another  source,  and  accordingly, 
in  the  month  of  Aug.  1860,  an  arrangement  was 
made  between  the  Richmond  Company,  and  the 
Souiihwark  and  Yauxhall  Water  Uompany,  by 
which  the  Southwark  Company  undertook  either 
themselves  to  supply  the  parish  of  Richmond 
with  water,  in  case  they  should  be  able  to  procure 
an  Act  of  Parliament  enabling  them  so  to  do,  or 
otherwise  to  do  bo  in  co-operation  with  the  Rich- 
mond Company  in  case  they  should  be  ab^  to 
effect  such  an  arrangement  with  them  in  that 
behalf. 

Accordingly  by  memorandum  of  agreement  be- 
tween the  Richmond  Company  and  the  Southwark 
Company  it  was  agreed  that  (subject  to  the  sanc- 
tion of  Parliament  being  obtained)  the  Southwark 
Company  should  purchase  the  undertakiDg  of  the 
Richmond  Company  for  the  sum  of  16,500L,  and 
in  the  ensuing  session  the  Southwark  Company 
applied  to  Parliament  to  confirm  the  agreement, 
and  to  vest  in  them  the  undertaking  of  the  Rich- 
mond Company.  The  Bill,  however,  was  opposed, 
and  in  consequence  of  some  requirement  bj  the 
Committee  oi  the  House  of  Lords,  to  which  the 
Southwark  Company  objected,  the  Bill  was  aban- 
doned. Eventually  it  was  arranged  between  the 
two  companies  that  certain  persons  who  were 
either  shareholders  or  directors  in  the  Southwark 
Company  should  purchase  on  behalf  of  their  Com- 
pany all  the  shares  of  the  Richmond  Company, 
which  at  that  time  consisted  of  only  about  eleven 

Eersons,  together  with  their  works,  buildiiifsrs, 
ind,  and  property,  and  this  was  carried  into 
effect  under  the  terms  of  a  deed  of  arrangement 
dated  the  20th  Feb.  1862,  the  transferees  becoming, 
as  the  plaintiffs  alleged,  the  sole  shareholders  in 
and  so  constituting  the  Richmond  Company,  such 
shares  having  ever  since  been  held  by  them  as 
trustees  on  behalf  of  the  Southwark  Company. 
From  that  time  the  Richmond  Company  ceased  to 
take  water  from  their  former  source  of  supply, 
but  having  connected  their  mains  with  those  of 
the  Southwark  Company,  they  were  supplied  with 
water  by  the  Southwark  Company,  and  from  that 
time  the  water  rates  payable  by  the  inhabitants 
of  Richmond  were  collected  by  the  officers  of  tho 
Southwark  Company,  though  they  were  demanded 
sometimes  in  the  name  of  the  Kichmond  Com- 
pany and  sometimes  in  the  name  of  the  South- 
wark Company.  In  consequence  of  this  arrange- 
ment the  Richmond  Company  had,  however, 
practically  ceased  to  exist. 

In  the  year  1873  the  defendants  resolved  to 
undertake  the  supply  of  water  to  the  parish  of 
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Biohmond,  and  accordingly,  in  the  month  of 
Aagast  1873,  in  order  to  bring  themselves  within 
the  provisions  of  the  Public  Health  Act  1848, 
sect.  75  (set  out  below),  th^  gave  notice  of  their 
intention  to  the  Richmond  Company,  having  been 
advised  that  if  the  Kiohmond  Company  and  the 
West  Middlesex  Water  Company,  who  were  also 
served,  were  not  "  able  and  willing  "  to  supply 
the  district  with  water,  the  defendants  might 
themselves  proceed  to  do  so  under  the  powers  of 
the  Act  of  1848. 

By  sect.  75  of  the  Public  Health  Act  1848,  it  is 
provided  as  follows  : 

That  the  Looal  Board  of  Health  may  provide  their 
dietriot  with  such  a  sapply  of  water  as  may  be  proper 
and  BafiBoieni  for  the  purposes  of  this  Aot,  and  for  pri- 
vate nse  to  the  extent  required  by  this  Aot. 

And  for  those  purposes,  or  any  of  them,  the  said  looal 
board  may  from  time  to  time,  with  the  approval  of  the 
General  Board  of  Health,  oontraot  with  any  person  whom- 
soever, or  purchase,  take  upon  lease,  hire,  construot,  lay 
down,  and  maintain  such  waterworks,  and  do  and  execute 
all  such  works,  matters,  and  things,  as  shidl  be  neces- 
sary and  proper. 

And  any  waterworks  company  may  contract  with  the 
local  board  of  health  to  supply  water  for  the  purposes 
of  this  Aot  in  any  manner  whatsoever,  or  may  sell  and 
dispose  of  or  lease  their  waterworks  to  any  local  board 
of  health  willing  to  take  the  same. 

And  the  said  local  board  may  provide  and  keep  in 
any  waterworks  couBtruoted  or  laid  down  by  them  under 
the  powers  of  this  Act,  a  supply  of  pure  and  wholesome 
water,  and  the  water  so  suppUed  mav  be  constantly  laid 
on  at  such  pressure  as  will  carry  the  same  to  the  top 
story  of  the  highest  dwellinghouse  within  the  district 
supplied  : 

Provided  always,  that  before  construotinff  or  laying 
down  any  waterworks  under  the  powers  of  this  Act, 
within  any  limits  within,  for,  or  in  respect  of  which  any 
waterworks  company  shall  have  been  established  for 
supplying  water,  the  said  local  board  shall  give  notice  in 
writing  to  every  waterworks  company  within  whose 
limits  the  said  local  board  may  be  desirous  of  laying  on 
or  supplying  water,  statinff  the  purpose  for  and  (as  far 
as  may  be  practicable)  the  extent  to  which  water  is 
required  by  the  said  local  board. 

And  it  shall  not  be  lawful  for  the  said  local  board  to 
construct  or  lay  down  any  waterworks  within  such  limits, 
if  and  »o  long  as  any  such  companv  shall  be  able  and 
willing  to  lay  on  water  proper  and  suflBoient  for  all 
reasonable  purposes  for  which  it  is  required  by  the  said 
looal  board,  and  upon  such  terms  as  shell  be  certified  to 
be  reasonable  by  the  general  board  of  health,  after 
inquiry  and  report  by  a  superintending  inspector  in  this 
behalf,  or  (in  case  such  company  shall  be  dissatisfied 
with  such  certificate)  upon  such  terms  as  shall  be  settled 
by  arbitration  in  the  manner  provided  by  this  Act. 

And  in  case  any  diffSerenoe  shall  arise  as  to  whether 
the  water  which  any  such  company  is  able  and  willing  to 
supply  or  lay  on  is  proper  and  sufficient  for  the  purposes 
for  which  it  is  required  b^  the  said  local  board,  or 
whether  the  purposes  for  which  it  is  required  are  reason, 
able,  the  same  shall  be  settled  by  arbitration  in  the 
manner  provided  by  this  Act. 

By  the  interpretation  clause  of  the  Act  the 
expression  **  waterworks  company  **  is  defined  to 
mean  *'any  corporation,  person,  or  company  of 
persons  supplying,  or  who  may  hereafter  supply, 
water  for  their  own  profit." 

In  or  about  the  month  of  Jan.  1874,  the  de- 
fendants made  application  to  the  Local  Govern- 
ment Board  under  the  Local  Government  Act  1858, 
to  sanction  the  borrowing  by  the  defendants  of 
28,000Z.  for  the  construction  of  waterworks  to 
supply  the  parish,  and  to  recommend  a  loan  to  be 
made  to  them  by  the  Public  Works  Loan  Com- 
missioners. The  Southwark  Company  thereupon 
represented  to  the  Local  Board  that  the  defendants 
by  their  resolution  and  proceedings  were  aoting  in 
excess  of  their  powers,  and  idso  that  proper  notioes 


had  not  been  given  to  the  plaintiffs  bj  tiie  de- 
fendants acoording  to  the  provisions  of  the  Polilic 
Health  Act  1848,  sect.  75.  Ultimately  the  bowd, 
without  assuming  to  decide  the  question  aa  to  the 
legal  position  or  powers  of  the  defbndants,  decided 
to  accede  to  their  application,  and  to  sanction  the 
borrowing  by  the  defendants  of  the  sum  of  28,0001, 
and  to  recommend  the  Public  Works  Loan  Ckm- 
missioners  to  make  the  advance. 

Before,  however,  this  decision  of  the  Board  was 
made,  the  Public  Health  Act  1875  had  been 
passed,  sect.  52  of  which  contained  provisioiu 
somewhat  similar  to  those  of  the  Act  of  1848, 
secc.  75. 

Under  the  provisions  of  the  Public  Health  Act 
1875,  sect.  51,  the  defendants,  as  urban  sanitary 
authority,  were  invested  with  effectual  powers  lo 
provide  their  district  with  a  supply  of  water  proper 
for  "  all  public  and  private  purposes,'*  and  fortooee 
purposes  to  construct  and  maintain  waterworia. 
Sect.  52  of  the  Act  is  as  follows : 

Before  commenoiiig  to  oonstmct  waterworks  witiiiB 
the  limits  of  supply  of  any  water  company  empowsred  hf 
Aot  of  Parliament,  or  any  order  confirmed  by  FurUaMSit 
to  snpply  water,  the  local  anthority  shall  give  wMm 
notice  to  every  water  company  within  whoae  limits  of 
snpply  the  local  anthority  are  dedrous  of  mipfijiag 
water,  stating  the  purposes  for  which,  and  (as  far  ae  maj 
be  practicable)  the  extent  to  which  water  is  reqaiisi  \a 
the  looal  anthority.  It  shall  not  be  lawful  for  tbe  loesi 
anthority  to  construct  any  waterworks  within  wuk 
limits  if  and  so  long  as  any  such  company  are  aUe  sad 
willing  to  snpply  water  pro^  and  iumoieot  for  tU 
reasonable  purposes  for  which  it  is  required  hj  the  kMd 
anthority ;  and  any  difference  as  to  whether  the  naler 
which  any  such  company  are  able  and  willing  to  htj  ca  k 
proper  and  sufficient  for  the  purposes  for  wniok  it  is  rs> 
quired,  or  whether  the  purposes  for  which  it  is  rsqslrsd 
are  reasonable,  or  (if  and  so  far  as  the  ohsfgss  of  the  eoas- 
pany  are  not  regulated  by  Parliament)  as  tothstsmsof 
snpply,  shall  be  settled  by  arbitration  in  *'^*^»^  pro- 
vided by  this  Act. 

On  receiving  the  decision  of  the  Looal  <jkifern« 
ment  Board,  the  defendants  proceeded  to  advertiie 
for  tenders  for  the  construction  of  their  works,  on 
which  the  plaintiffs  applied  to  them,  reqaesltig 
them  not  to  proceed  further  with  their  works  vow 
the  requirements  as  to  notice  and  arbitration  ooo- 
taincd  in  the  52nd  section  of  the  Act  of  1875  had 
been  complied  with.  On  the  defendants  reftiaing 
to  discontinue,  this  action  was  brought,  tin  plain- 
tiffs charging  that  they,  and  in  partiooliur  the 
Richmond  Company,  were  entitled  to  the  benefit 
and  protection  of  the  provisions  of  the  ^d>lio 
Health  Act  1875,  and  alleging  that  the  BiehmoDd 
Company  were  empowered  and  were  **  able  and 
willing  "  to  supply  water  throughout  the  parish  ftr 
all  reasonable  purposes  for  which  the  defendants,!! 
'the  local  authority,  were  entitled  to  reqaire  tiie 
supply  of  water;  they  charged  also  that  vnkn 
and  until  the  defendants  should  have  proceeded,  in 
compliance  with  the  requirements  of  the  mid 
Act,  to  give  to  the  Bichraond  Company  such  notice 
as  was  required  by  the  Act,  and  in  case  of  diSet' 
ence  to  proceed  to  arbitration,  they  were  not  en- 
titled to  construct  their  intended  waterworks,  sod 
prayed  an  injunction  against  the  defendsatB, 
restraining  them  from  commencing  or  proceed- 
ing with  their  waterworks,  or  at  all  events,  ootil 
they  should  have  given  the  plaintiffs  a  writtea 
otice  of  the  purposes  for  wnich,  and,  aofHrtf 
practicable,  the  extent  to  which,  under  the  profi* 
sions  of  the  Public  Health  Act  1875,  water  m 
required  by  them  as  the  urban  sanitaiy  i^ithori^ 
for  the  parish,  and  unless  and  nntil  in  ease  of  dii* 
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Iwenoe  as  to  whether  the  water  which  the  Rioh- 
moiid  Gompanr  was  able  and  willing  to  lay  on  was 
proper  and  snmoient  for  all  reasonable  purposes,  or 
iHiether  the  purposes  were  reasonable,  or  (so  far  as 
thedharges  of  tne  company  were  not  regulated  by 
Fttrliament)  as  to  the  terms  of  supply,  such  differ- 
enoe  thoold  have  been  settled  oy  arbitration  in 
manner  provided  by  the  said  Act. 

The  defendants^  hj  their  statement  of  defence, 
denied  that  the  plaintiffs  were  entitled  to  any 
benefit  nnder  the  Public  Health  Act  1875.  They 
contended  that  since  the  Richmond  Company  had 
oeaood  to  take  their  water  from  their  old  source,  in 
the  year  1862,  there  had  not  been  any  company  or 
person  acting,  or  capable  of  acting,  as  or  for  the 
Kichmond  Company;  that  the  Sonthwark  Com- 
pany never  had  any  legal  powers  of  water  supply 
in  the  district,  and  had  no  locus  standi  in  the 
action;  that  the  defendants  had  duly  complied 
with  the  Public  Health  Act  1848,  by  giving  notice 
to  tiie  Richmond  Company  and  the  West  Middle- 
sex Company. 

The  writ  was  issued  on  the  30th  Nov.  1875,  and 
a  motion  for  injunction  was  made  on  the  10th  Feb. 
1876,  and  it  then  appearing  that  the  Southwark 
Company  were  about  to  apply  to  Parliament  for  an 
Act  to  give  them  further  powers,  the  motion  stood 
over  until  the  result  of  that  application  should  be 
known.  That  application,  however,  having  been 
withdrawn  the  motion  now  came  on  again. 

/.  Pearson^  Q.C,,  Michael,  and  /.  Beaumont  for 
the  motion. — ^The  whole  question  is  whether  the 
defendants  have  complied  with  the  Act  of  1875. 
Under  the  Act  of  1848  they  had  very  limited 
powers  for  supplying  water,  and  the  Act  of  1875, 
which  enlarges  those  powers,  contains  careful 
provisions  in  favour  of  existing  companies.  Both 
the  Acts  render  it  necessary  tor  the  defendants, 
before  undertaking  the  supply  of  water  to  the 
parish,  to  apply  to  the  existing  company  to  ascer- 
tain whether  they  are  able  and  wilhng  to  supply. 
We  contend  that  the  Richmond  Company  is  the 
company  "  able  and  willing  "  to  supply  the  parish 
with  water,  and  to  whom  the  defendants  were 
bonnd,  therefore,  to  give  notice  under  the  Act  of 
1875b  The  defendants  recognised  the  right  of  the 
Richmond  Company  in  1873,  when  they  served 
them  with  notice.  We  contend  also  that  the  de- 
fendants have  not  power  under  either  Act  to  do 
what  they  propose.  It  will  be  said  that  the  Rich- 
mond Company  has  ceased  to  exist,  by  virtue  of 
the  transfer  of  the  shares  in  the  company  to  the 
Sonthwark  Company,  but  a  company  created  by 
an  Act  of  Parliament  cannot  cease  to  exist  by  any 
act  of  its  own.  We  submit,  therefore,  that  the 
Richmond  Companv  is  still  in  existence,  and  that 
it  is,  by  means  of  the  Southwark  Company,  as  its 
agent,  a  company  "  able  and  willing  "  to  supply 
the  parish  of  Richmond  with  water.    They  cited 

aeaddmg  v.  Lorant,  3  H.  of  L.  Cm.  418 ; 

Cownty  Life  Auurance  Company ,22  L.  T.  Bep.  N.  S. 
537  ;  L.  Bep.  5  Ch.  288  ; 

6iac4  and  Worth's  case,  L.  Bep.  4  Ch.  682 ; 

bhrewibury,  <fc.,  RailwoA^  Company  ▼.  8tour  Valley 
Railway  Compawy,  2  De  G.  M.  &  G.  866 ; 

Goods  V.  HoweUs,  4  M  &  W.  202. 
Glasse,  Q.C.,  Meadows  White,  and  G/et»,  for  the 
lefendants. — There  is  not  now  any  company  legallv 
joaiified  and  at  the  same  time  **  able  and  willing 
;o  supply  the  parish.  The  Richmond  Company 
lave  not  acted  as  a  water  comi>any  since  the 
Wi9  when  they  transferred  their  nhares  to  the 
Sonthwifrk  Company.    The  Richmond  Company 


is  practically  defunct,  and  the  Southwark  Com- 
pany, who  have  actually  supplied  the  water,  cannot 
nave  done  so  as  their  agents,  because  the  Rich- 
mond Company  could  not  delegate  their  powers.  As, 
therefore,  the  Richmond  Company  is  not  a  work- 
ing company,  and  the  Southwark  Company  have 
no  legal  powers  to  enable  them  to  act,  we  submit 
that  there  is  no  company  "  able  and  willing  "  to 
supply  the  parish  to  whom  we  are  bound  to  give 
notice  or  to  recognise.     They  cited 

Beman  v.  Rufford,  1  Sim.  N.  S.  550 ; 

Great  Northern  Railway  Company  v.  Eastern 
Counties  Railway  Company,  9  Ha.  306 ; 

Hare  v.  London  and  North  Western  Railway.  Com^ 
pany,  3  L.  T.  Bep.  N.  S.  289 ;  8.  o.  2  Joh.  &  Hem. 
80; 

Midland  Railway  Compa/ny  v.  Great  Western  Rail- 
way Company,  28  L.  T.  Bep.  N.  S.  718;  L.  Bep 
8  Ch.  841. 

J.  Pearson,  Q.C.,  in  reply,  submitted  that  after 
the  lapse  ot  time  during  which  the  arrangement 
between  the  plaintiff  companies  had  been  ac- 
Quiesced  in,  it  was  too  late  for  the  defendants  to 
dispute  their  position.    He  also  cited 

Shrewsbury  and  Birmingham  Railway  Company  v. 
London  and  North  Western  Railway  Company  and 
otiisrs,  29  L.  T.  Bep.  O.  S.  186  ;  7  Bailway  Casee, 
531. 

The  Vice-Chanckllor. — This  is  a  motion  by 
the  Richmond  Waterworks  Company  and  the 
Southwark  and  Vauxhall  Water  Company  against 
the  Vestry  of  the  Parish  of  Richmond,  in  Surrey, 
asking  for  an  injunction  to  restrain  the  vestry 
from  erecting  waterworks  in  opposition  to  those 
of  the  plaintiffs.  The  parish  of  Richmond  has  for 
many  years  been  supplied  with  water  by  virtue  of 
an  Act  passed  in  the  year  1835.  By  that  Act  the 
plaintiffs,  the  Richmond  Company,  were  incor- 
porated with  the  power  of  making,  completing, 
and  maintaining  the  works  thereby  authorised. 
[His  Lordship  then  referred  to  the  provisions  of 
the  Richmond  Company's  Act,  and  continued  :] 
Therefore  the  Richmond  Company  has  all  these 
privileges  conferred  upon  it  of  taking  water  at  a 
place  they  should  fix  upon  in  the  river  Thames, 
in  the  parish  of  Richmond,  and  constructing  the 
necessary  works,  and  the  inhabitants  have  the 
protection  that  they  shall  have  a  sufficient  supply 
of  water,  and  if  not  that  the  company  shall  be 
liable  to  the  p>enalties  I  have  mentioned.  In  pur- 
suance of  the  powers  of  that  Act  of  Parliaiiient 
the  works  were  constructed,  and  down  to  the  year 
1861,  that  is  a  period  of  twenty-six  years,  the 
parish  of  Richmond  uninterruptedly,  and,  as  far 
as  I  know,  satisfactorily  were  supplied  with  water 
drawn  from  the  river  Thames,  in  the  parish  ot 
Richmond.  In  the  year  1861  it  seems  to  have 
become  the  object  of  the  proprietors  of  the  Rich- 
mond Company  to  amalgamate  with  the  South- 
wark and  Vauxhall  Water  Company,  and,  accord- 
ingly, an  applioaiion  was  made  to  Parliament  for 
power  to  amalgamate  the  two  companies,  and  to 
transfer  to  the  Southwark  Company  all  the 
powers  of  the  Richmond  Company.  The  applica- 
tion to  Parliament  was  unsuccessful ;  they  did  not 
obtain  from  Parliament  the  powers  they  sought 
for,  and,  therefore,  the  Richmond  Company  was 
left  in  its  former  condition,  namely,  clothed  with 
the  obUgations  imposed  upon  it  by  the  Act  of 
1835,  and  the  inhabitants  had  the  protection  which 
that  Aot  also  afforded  them.  The  result  of  this 
being  unsatisfiMstory  to  the  proprietors  of  the 
Biohmond  Company,  they  proceeded  to  do  in- 
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directly  that  which  Parliament  had  refased  to 
authorize  them  to  do  directly.  Finding  that  Par- 
liament would  not  give  them  this  power,  all  the 
shareholders  in  the  Richmond  Company  (they 
were  only  eleven  in  number,  I  think,)  agreed  to 
sell  their  shares  to  the  Southwark  Company,  and 
accordingly,  by  a  deed  dated  in  1862,  stated  by 
the  plaintiffs  themselves  in  their  statement  of 
claim,  the  shares  were  transferred  to  the  South- 
wark Company,  and  powers  were  given  to  them 
of  a  very  extensive  nature.  I  am  far  from  think- 
ing it  in  itself  an  unreasonable  thing  or  disadvan- 
tageous to  the  inhabitants  of  Richmond  that  the 
Richmond  Company,  either  because  the  source  of 
the  supply  of  water  was  unsatisfactory,  or  because 
the  water  was  not  sufficiently  pure,  or  because  of 
some  incouvenience  arising  from  taking  it  at  that 
particular  place,  should  have  made  this  arrange- 
ment, with  the  Southwark  Company,  a  more 
powerful  company,  taking  its  water  much  higher 
up  in  the  river  Thames,  so  that  instead  of  taking 
the  impure  water  at  Richmond,  they  should  take 
the  comparatively  pure  water  at  Hampton.  I  say 
I  do  not  at  all  see  that  there  was  anything  un- 
reasonable or  to  blame  in  that,  but  I  still  adhere 
to  what  I  have  said,  that  a  company  constituted 
by  Act  of  Parliament  can  cease  only  by  virtue  of 
another  Act  of  Parliament,  and  that  until  that  has 
been  brought  about  it  is  still  legally  an  existing 
company.  Now  the  Richmond  Company  having 
agreed  to  transfer  all  their  powers  to  the  South- 
wark Company,  agreed  also  to  sell  the  property  in 
the  place  where  they  took  the  water  from  the 
river  Thames.  Then  having  handed  over  all 
their  power^j  and  all  their  property  as  far 
as  they  could,  although  leeally  continuing  to 
exist,  practically  I  take  it  they  ceased  to  exist 
from  that  time,  1862,  and  from  that  time  down 
to  Nov.  1875,  there  are  no  directors,  the  minute 
book  is  a  complete  blank.  It  has  been  proved 
distinctly  that  whereas  up  to  1862,  the  de- 
mands for  water  rates  were  made  in  the 
name  of  the  Richmond  Company,  from  that 
time  the  demands  were  made  in  the  name  of  the 
Southwark  Company,  and  the  Southwark  Com- 
pany, when  they  proceeded  to  exercise  the  power 
of  opening  streets  and  so  forth,  were  the  parties 
who  gave  the  notices.  No  doubt  they  professed 
on  some  occasions  to  give  the  notices  on  behalf  of 
the  Richmond  Company,  but  it  was  the  officers  of 
the  Southwark  Company  who  did  those  things, 
and  the  Richmond  Company  had,  in  point  of  fact, 
practically  ceased  to  have  any  existence.  I  say 
practically  as  distinguished  from  legally,  because 
as  I  have  already  said,  legally,  no  doubt  they  had 
and  still  have  an  existence.  From  this  time, 
1862,  down  towards  the  end  of  1873,  as  far  as  I 
know,  things  went  on  satisfactorily,  though  I 
have  been  told  great  complaints  were  made  on 
the  part  of  the  inhabitants  of  Richmond,  first  on 
account  of  the  great  increase  in  the  rates  charged 
for  the  water,  and  on  other  gprounds,  namely,  in- 
sufficient supply,  and  the  unsatisfactory  quality  of 
the  water.  The  result  of  the  evidence  given 
before  the  special  commissioner  appointed  by  the 
Government  was  a  report  against  the  Southwark 
Company,  and  in  favour  of  the  vestry's  right  to 
constmot  independent  works.  Apphcation  was 
made  to  the  Public  Loan  Commissioners,  when 
the  matter  was  amn  investii^ted.  and  they 
having  been  satisfied  that  the  oonstmction  of 
these  works  was  proper,  having  dne  regard  to  tho 


interests     of    the    inhabitants     of    Riohmond, 
authorised  a  loan  of  28»000Z.  for  the  odnstrocftkn 
of  these  new  works.     These  cironmstanoes  are 
very  strong  in  favour  of  the  right  of  ^e  vestary  to 
construct  their  own  water  works,  bat  this  is  a 
motion  for  an  injunction  to  prevent  their  doing 
so.     Apart  from  the  provisions  of  the  Act  a 
Parliament  to  which  I  am  abont  to  refer,  here  ia 
a  parish  which  is  already  supplied  with  waler, 
but  yet  there  is  nothing  in  the  original  Act  of 
Parliament  to  say  that  otner  waterworks  may  not 
be  established  by  another  Act,  or  in  anj  other 
way  whatever.     The  Riohmond  oompsay  hara 
certain  privileges,  but  nothing  more  than  a  rail- 
way company  running  over  a  certain  district  who 
cannot  claim  the  right  to  prevent  any  other  rsil- 
way  from  running  from  the  same  point.    Inde- 
pendently of  the  other  Acts  to  which  I  am  about 
to  refer,  there  is  no  monopoly,  but  the  Richmond 
Company  and  the  Southwark  Company  claim  fay 
virtue  of  those  Acts  of  Parliament  a  monopoly  in 
the  supply  of  water  for  Richmond.    The  right  to 
that    monopoly   first  of   all  depends    upon  the 
Act    which    was    in    force    at    the    time   whsn 
the    vestry   first  proceeded   to  give   the  neces- 
sary notices,   as   they  were   bound   to   do,  and 
which  they  did,   as  1   understand,  by  a  notioe 
dated    the    22nd,    and     served     on    the    23id 
Aug.  1873.    At  that  time  the  Act  which  was  then 
in  force  was  the  Public  Health  Act  1848.    [Hm 
Lordship  read  the  75th  section  of  the  Act.]    Mr. 
Pearson  referred  to  the  Act  of  last  year,  1875w  in 
which  I  do  not  find  any  very  material  difference. 
The  Act  of  1875  may  be  considered  as  laying 
down  the  law  to  the  same  effect,  that  any  nrban 
authority,  that  is,  such  as  the  vestry  of  Ridiimood, 
mav    provide  that  district  or  any  part  thefeof, 
and  any  rural  district  may  provide  tneir  district 
with  a  supply  of  water,  proper  and  sufficient  for 
public  and  private  purposes,  and  for  those  pur* 
purses  may  construct  and  maintain  waterworka, 
dig  wells,  and  so  on,  and  that  is  what  the  Rich* 
mond  vestry  propose  doing.    Then  they  may  take 
on  lease  or  hire  any  n^aterworks,  or  porofaase  any 
waterworks,  or  any  water,  or  right  to  take  or  con- 
vey water,  either  within  or  without  their  distriolk 
and  any  rights,  powers  and  privileges  of  any 
water  company.    [His  Lordskip  then  read  the 
52nd  section  of   the  Public  Health  Act  187&] 
Now,  on  the  10th  Feb.  last,  it  turned  out  that  the 
Richmond  and  Southwark  companies  were  at  that 
time  promoting  a  Bill  in  Parliament  which,  if 
passed  into  law,  would  remove  all  these  diffioultieSi 
and  would  transfer  to  the  Southwark  Oompsay 
all  the  powers  of  the  Richmond  Company.  Under 
those  circumstances  I  ordered  the  motion  to  stand 
over  until  the  result  of  the  application  to  Fsriii- 
ment  was  known,  because  if  it  had  been  sacoesiifil 
Parliament  would  have  defined  the  rights  ci  theie 
parties,  and  probably  it  would  have  been  onneoee- 
sary  to  renew  this  motion.     Since  that  the  BiD 
has  been  withdrawn,  and  I  am  now  in  the  same 
situation,  except  that  the  arguments  have  been 
completed,  as  1  was  upon  the  10th  Feb.  last  I 
have  already  said  two  things  most  concur  in  order 
to  secure  to  the  water  company  this  monopoly.  If 
there  is  an  existing  company,  as  there  is  hen,  sad 
that  company  is  able  and  willing  togiTeagood 
supply  of  water,  as  is  required  bj  the  Legislaian^ 
then  in  that  concurrence  of  mrcamBtanflSs  fkf 
company  is  entitled  to  the  manojpoly ;  but  if  ^ 
has  merely  a  legal  existence,  and  is  not  ifalssfld 
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to  give  that  sttpply,  then  the  two  condi- 
tions do  not  oonoar,  and  the  mere  legal  existence 
will  not  entitle  the  company  to  that  monopoly 
olAimed  by  the  Richmond  Company.     It  is  as 
plain  as  anything  can  be  that  the  Ilichmond  Com- 
pany, by  the  sale  of  their  pipes,  mains,  land,  and 
80  forth,  have  absolutely  disabled  themselves  from 
supplying  the   town  of    Richmond  with   water. 
They,  therefore,  qud  the  Richmond  Company,  are 
not  able,  they  may  be  willing,  but  they  are  not 
able,  and  they  must  be  "  able  and  willing."    But 
then  they  say  (intending,  I  suppose,  to  adopt  the 
legal  maxim,  "  Q^i  facit  per  cdium  facit  per  se*'), 
**  Although  we  do  not  do  it  we  haye  done  it  by 
oar  agents."  Their  agents  are  the  South wark  Com- 
pany.   The  answer  to  that  is,  the  South  wark  Com- 
pany is  a  distinct  company,  created  by  different 
^ct8  of  Parliament,  haying   limited  powers  un- 
iraeetionably,  and  no  powers  at  Richmond.    I  have 
already  intimated  my  opinion  that  there  was  nothing 
nnrea8onable,thoagh  it  might  not  be  legal,  when  the 
Richmond  Company  found  themselves  unable  to 
do  this,  in  their  applying  to  an  adjoining  com- 
pany whose  pipes   were    laid    through    or    near 
Ricnmond,  to  turn  the  pipes  into  Richmond  so  as 
to  give  a  better  supply  than  the  Richmond  Com- 
pany could.     Then  comes  this  question,  can  one 
oompany  delegate  to  another  its  powers,  and  can 
it  arm  that  company  with  the  powers  which  itself 
relinqoishesP     Upon  the  last   occasion  the  deci- 
sion  of    Sir.   Geo.  Turner,  V.C.,  in    The    Great 
Northern  Railway  Company  y.  The  Oreat  Eastern 
BaUway  Company  was  appealed  to,  and  Mr.  Pear- 
son tliis  mormng  referred  to  other  authorities,  for 
instance,  Shrewtihury  and   Birmingham  Railway 
Company  y.  London  and  North-  Western  Railway 
Company  and  others,  which  he   so  much   relied 
upon ;  but  it  appears  to  me  to  be  a  totally  distinct 
case.     That  was  a  case  in  which  certain  railway 
companies  had  the  power  of  running  over  amongst 
them  a  large  tract  of  country,  and  the  consequence 
of  their  running  in  opposition  to  each  other  was  to 
destroy  each  other ;    tnereupon  they  came  to  an 
arrangement  that  they  would  throw  the  common 
earnings  into  one  purse,  and  divide  them  in  cer- 
tain defined  proportions.     What  is  there  illegal  in 
that  P     Nothing  at  all,  and  it  was  decided  by  the 
Court  of  Queen's  Bench  not  to  be  an  illegal  con- 
tract.     But  where    one    company   attempts    to 
transfer  all  its  powers,  its  privileges,  and  authori- 
ties  to  another  company,  then  I  apprehend  it  does 
fall  within  the  rule  laid  down  by  Sir  Geo.  Turner, 
V.C.,  in  the  case  of  The  Great  Northern  Railway 
Companu  y.  The  Qreai  Eastern  Railway  Company, 
which  1  haye  heard  no  authority  dispute,  and  in 
which  I  entirely  ac;ree.    In  that  case  it  was  de« 
<»ded,  as  appears  by  the   marginal  note,    "An 
agreement  between  two  railway  companies,  made 
without  the  authority  ot  the  Legislature,  whereby 
one  oompany  delegates  to  another  all  the  powers 
which    haye   been  conferred  upon  it  by  Parlia- 
ment, it  an  unlawful  attempt  to  effect  that  which 
Parliament  alone  can  aiitnorise,  and  is  against 
public  policy ;   and  in  such  a  case  the  court  will 
not  interfere  to  assist  either  of  the  parties  in  ob- 
tuning  a  collateral  benefit,  which  tne  agreement 
would  give,  or  aid  them  in  any  manner  which 
would  promote  the  object  of    the   agreement.'* 
rbe     rale    is    laid    down    by   Sir  Geo.  Turner, 
V.G.,  (9   Hia.    310)   as  follows:    "If.  therefore. 
this    oase    had   rested   wholly   upou    the   oon- 
■tmctidn  of   the  agreement  between  the  plain- 


tiffs and  the  defendants,  I  should  haye  thought  it 
the  duty  of  this  court  to  interfere  to  some  extent 
by  in^'unction ;  but  I  think  there  lies  at  the  root 
of  this  case  a  question  of  public  policy,  which 
precludes    the  interference  of  the  court.     It    is 
impossible  to  read  the  agreement   between    the 
plaintiffs  and  the  East  Anglian  Railways  Company 
without   being  satisfied  that  it  amounts   to    an 
entire  delegation  to  the  plaintiffs  of  all  the  powers 
conferred  by  Parliament  upon  the  East  ^gliau 
Railway  Company.  All  the  stock  of  that  company  is 
to  be  taken  by  the  plaintifis  without  any  obligation 
to  restore  it.    The  plaintiffs  are  to  manage  and 
regulate  the  railway"  of  the  East  Anglian  Company 
for  the  purposes  of  the  agreement ;  and,  although 
in  form  it  is  declared  that  the  instrument  shall 
not  operate  as  a  lease  or  agreement  for  a  lease,  it 
amounts  in  substance  either  to  one  or  the  other. 
It  is  framed  in  total  disregard  of  the  obligations 
and  duties  which  attach  upon  these  companies ; 
and  is  an  attempt  to  carry  into  effect,  without  the 
intervention  of  Parliament,  what  cannot  lawfully 
be  done  except  by  Parliament  in  the  exercise  of 
its  discretion  witn  reference  to   the  intere8ts  of 
the  public."     In  the  present  case  the  Richmond 
Company  attempted  to  transfer  every  power  that 
they  had,  and,  as  I  have  already  said,  when  the 
streets  were  opened,  the  notices  were  served  by 
the  South  wark  Company,  and  when  the  rates  were 
levied  they  were  levied  by  the  South  wark  Com- 
pany, and  it  is    the    Southwark  Company    who 
demand  the  payment  of  the  rates  and  give  the 
receipts  for  them.   I  would  say  here  it  is  extremely 
remarkable  that  for  thirteen  years  this  state  of 
things  should  ha^e  gone  on  without  any  legal  pro- 
ceedings being  instituted,  because  it  does  seem 
to  me  perfectly  plain  that  the  Southwark  Com- 
pany, when  they  made  out  their  charges,  could 
not  have  enforced  them,  because   any  ratepayer 
might  have  said,  **  You   have  no  power  to  come 
against  me;  you  must  not  come  into  the  parish 
of  Richmond,  and  I  do  not  submit  to  your  juris- 
diction."    On  the  other  hand,  if  the  Southwark 
Company  do  not   supply   the   water,    there    are 
powers  which  enable  the  inhabitants  to  proceed 
against  the  Richmond  Company ;  therefore,  that 
these  defects  of  power  should  not  have  been  the 
subject  of  litigaiion  is  somewhat  remarkable.     I 
have  already  said  that  the   case  lies  in   a  very 
narrow  compass,  and  it  all  depends  upon  the  ques- 
tion whether,  there  being   admittedly  a  legally 
existing  company,    it    is    a   company   *'able  and 
willing"    to     supply    the    district.      How     can 
they    be    able    to     supply    the     district     when 
the   only  means    they  had   of    supplyingit  was 
from  the  River  Thames,    at  a  particular  place, 
and  that  is   now  closed  against  them  by  their 
own  act  ?    How  can  they  be  able  to  do  this  when 
they  have  no  power  whatever  of  getting  water 
anywhere  except  they  buy  it,  because  that  is  the 
effect  of  it,  from  the  Southwark  Company  P     The 
Legislature  having,   by  an   Act    of    Parliament, 
secured  to  an  existing  water  company  in  the  district 
in  which  the  proposed  works  had  to  be  erected, 
a  monopoly  on  certain  conditions,  1  think  upou 
general  principles  the  persons  who  are  claimiug 
that   monopoly  are   imperatively  bound  to  show 
that  they  have  performed  every  p^art  of  the  con- 
ditions in  such  a  manner  as  shall  leave  no  doubt 
in  the  mind  of  the  court,  and  it  seems  to  me,  on 
the  principle  laid  down  by  Sir  Geo.  Turner,  V.C, 
that  the  plaintiffs  have  deprived  ihemselves  of  the 
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right  to  this  monopoly  by  attempting  illegally, 
not  unreasonably  to  my  mind,  to  transfer  their 
powers  to  an  existing  company,  which  company 
cannot  exercise  the  powers  attempted  to  be  con- 
ferred opon  them  by  the  original  company,  and, 
in  my  opinion,  the  original  company,  for  the 
reasons  I  have  stated,  have  entirely  lost  the 
power  of  exercising  these  privileges  themselves. 
tFpon  these  grounds,  therefore,  I  come  to  the  con- 
clusion that  the  case  made  by  the  plaintiffs  to 
prevent  the  vestry  from  constructing  waterworks 
for  the  supply,  or  better  supply,  of  the  neighbour- 
hood has  failed.  Being  dissatisfied  with  the 
supply,  in  my  opinion,  the  vestry  have  the  right 
to  proceed  to  erect  new  works,  unless  the  Rich- 
mond company  can  distinctly  establish  a  state  of 
things  which  entitles  them  to  say,  "  We  have  the 
monopoly  and  no  man  shall  interfere  with  us,** 
but  that,  in  my  opinion,  they  have  failed  to  do, 
and,  consequently,  the  motion  must  be  dismissed 
with  costs. 

Solicitors :  Bircham  and  Co. ;  Montagu  Scott, 
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Friday,  Jan,  28, 1876. 
Jepson  v,  Gbibble. 

Inhabited  hotue  duty  —  Exevrvption  of  hospital^ 
charity  school,  or  hotise  provided  for  reception 
or  reUef  of  poor  persons — 14  Sr  16  Vict.  c.  36, 
sect.  2 — 48  Qeo.  3,  c.  65,  schedule  B,  case  4 — 
Lunatic  asylum — Residence  of  medical  superin- 
tendent, detached  from  but  within  boundary  of 
the  a^lum — Garden  communicating  with  asy- 
lum. 

The  committee  of  visitors  of  the  City  of  London 
Lu/natic  Asylum,  established  under  the  \Q  ^  \1 
Vict.  c.  97,  appointed  the  appellant  to  be  the 
medical  resident  superintendent  of  such  asylwn 
in  accordance  with  sect.  55  of  that  Act,  which 
contained  a  provisuni  that  he  should  be  resident 
in  such  asylum.  He  lived  in  a  separate  and 
detaclied  house,  built  upon  ground  within  the 
boundary  of  the  asylum  (as  the  servant  of  the 
committee),  and  which  was  allotted  to  him  as  his 
residence,  having  been  specially  built  for  and 
occupied  by  the  medical  resident  superirUendents 
of  the  cuylwm,  and  not  containing  more  accom- 
modation  than  is  reasonably  rbecessary  for  the 
appellant  and  his  family.  From  the  rear  of  the 
house  the  appellant  had  ready  and  convenient 
access  to  the  main  buildings  of  the  asylum 
by  passing  through  a  portion  of  the  grounds 
of  the  asylum  through  a  door  or  gale  in  the  wall, 
which  inclosed  his  garden  on  thai  side.  The 
front  part  of  the  appellant* s  house  abutted  imme- 
diately  upon  the  public  road,  thereby  afording 
direct  communication  with  the  lane  without 
passing  through  the  asylum.  On  the  right  and 
left  side  the  garden  was  inclosed  by  brick  walls, 
in  each  of  which  was  a  door  or  gate  leading  into 
tlie  asylum  grounds.  48  Qeo.  o,  c.  55,  schedule 
B,  case  4,  of  the  exemptions,  provides  for  the 
exemption  from  the  payment  of  inhabited  house 
duties  **  any*  hospital,  charity  svhool,  or  house 
provided    for  the  reception  or    relief   of  poor 

Jyersons."      The  appeUant  having  been  assessed 
ty  the  commissioners  to  the  inhabited  house  duty 


in  respect  of  such  housA  under  14  §r  1^ 

36, 
Held,  upon  appeal,  that  the  house  formed  pmrt  omK 

pa^c^  of  the  asylum,  and  was  therefore  wiAm 

the  exemption. 
This  was  a  case  stated  by  the  commissioBem  to 
executing  the  Acts  relating  to  the  inhabited  hoose 
duties  under  and  in  pursuance  of  the  GaBtomi 
and  Inland  Revenue  Acts  1874  (37  A  38  Yict 
c.  16),  s.  9. 

The  appellant  is  the  medical  resident  rapenn- 
tendent  of  the  City  of  London  Coonty  Luna- 
tic Asylum,  situated  at  Stone,  near  Dartfofd,  in 
the  coanty  of  Kent. 

The  respondent  is  the  surveyor  of  taxes  for  the 
district  in  which  the  said  asylum  is  situated. 

The  said  City  of  London  liunatic  Asylom  is  a 
lunatic  asylum  established  under  16  A  17  YkL 
c.  97,  and  is  a  hospital  and  house  provided  for  the 
reception  and  relief  of  poor  persona — ^that  is  to 
say,  "for  the  lodging,  maintenance,  medicine, 
clothing,  care,  and  treatment  of  pauper  Innatuss.** 

The  committee  of  visitors  of  the  asylum  duly 
appointed  the  appellant  to  be  the  medical  resident 
superintendent  of  such  asylum  under  seot.  55  of 
the  last- mentioned  Act,  by  which  he  is  oompdled 
to  reside  in  the  asylum.  His  duties  are  defined 
by  the  Act. 

The  appellant  lives  in  a  separate  and  detached 
house  built  upon  ground  within  the  boundary  of 
the  asylum,  as  the  servant  of  the  committee,  and 
which  house  is  suitable  and  convenient  f(v  the 
performance  of  his  duties,  and  is  allotted  to  him 
for  that  purpose. 

From  the  rear  of  the  house  the  appellant  has 
ready  and  convenient  access  to  the  main  build- 
ings of  the  asylum  by  passing  through  a  door  or 
gate  in  the  wall  which  incloses  the  garden  on 
that  side. 

The  front  part  of  the  garden  of  the  appeUant's 
house  abuts  immediately  upon  the  public  lane,  so 
that  he  has  direct  communication  with  sndi  lane 
without  passing  through  the  asylum.  The  garden 
is  inclosed  on  the  right  and  lefi  by  brick  walls, 
and  in  each  of  these  w^Is  is  a  door  or  gate  leading 
into  the  asylum  grounds. 

The  house  is  occupied  by  and  was  specially 
built  as  the  residence  of  the  medical  superin* 
tendent  of  the  asylum,  and  does  not  contain  more 
accommodation  than  is  reasonably  necessary  for 
himself  and  family. 

Xn  respect  of  this  house  the  appellant  wm 
assessed  for  the  year  1874  ending  the  5th  of  Aprfl 
1875  (under  14  &  15  Vict.  c.  36)  to  the  inhabited 
house  duty,  upon  502.  at  9d.  in  tiie  pound,  making 
li.  17«.  6d. 

The  appellant  contended  before  the  oommis' 
sioners  that  his  residence  formed  part  of  the 
asylum,  and  was  therefore  part  of  a  hospital  sad 
house  provided  for  the  reception  and  relief  of 
poor  persons,  and  was  exempt  from  the  payment 
of  house  duty  under  case  4  of  the  ezemptioBi 
contained  in  48  Geo.  3,  c.  55,  schedule  B»  whick 
exempts  '*  any  hospital,  charity  school,  or  home 
provided  for  the  reception  oi  relief  of  poorptf- 


sons. 


The  respondent  Gribble,  the  sorveyor  of 
for  that  district,  contended  that  the  rssidenot  of 
the  appellant  was  a  separate  and  distinct  botes 
from  the  asylum,  although  it  was  sitaate  sad 
built  upon  the  asylum  land,  and  theraforo  did  aol 
fall  within  the  exemption. 
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a  oommissioners  decided  that  the  appellant 
lot  entitled  to  the  exemption*  bat  was  liable 
f  the  12. 17«.  6(2.  aa  inhabited  house  duty. 

0  question  for  the  opinion  of  the  court  is 
her  the  appellant  is  liable,  with  respect  to 
lid  residence!  to  be  assessed  to  the  inhabited 
»  duty.     The  court   to  draw  inferences  of 

land,  for  the  appellant.  —  The  appellant's 
9  ftdls  within  the  exemptions  contained  in 
60.  8,  a  55,  and  is  therefore  exempt  from 
sment ;  it  is  as  much  within  the  exemption 
it  were  physically  a  part  of  the  main  build- 
of  the  asylum.     By  16  &  17   Vict.  c.  97, 

1  regulates  "  lunatic  asylums  for  the  main- 
loe  and  care  of  pauper  lunatics,"  it  is 
ed  by  sect.  55  that  the  committee  of  visitors 
ery  asylum  sliall  appoint  a  medicnl  officer, 

0  shall  be  resident  m  such  asylum ;"  and  by 
132    the   word    "asylum*'    is    defined    as 

ing  "  any  asylum,  house,  building,  or  place 
iv  erected  or  provided,  or  to  be  erected  or 
oed  uuder  the  provisions  of  this  Act." 
T  these  provisions  the  land  was  bought,  the 

settled,  and  this  house  built  upon  the 
id  and  within  the  walls  of  the  asylum,  and 
ppellant  occupies  the  house  not  as  tenant 
18  the  servant  of  the  committee,  merely 
g  the  permissive  use  of  the  premises,  and 

obligea  to  reside  within  the  asylum,  aud  is 
to  be  turned  out  of  his  residence  without 
3.  In  Congreve  v.  The  Overseers  of  Upton 
I.  T.  Rep.  684;  4  R  &  S.  857;  33  L.  J. 
.83,  M.  C),  it  was  held  that  a  medical 
intendent  whose  house  was  sitaated  with 
ince  to  the  asylum  very  much  as  is  the  case 
wtLB  not  liable  to  be  rated  to  the  poor  rate 
se  be  was  resident  in  such  asylum,  and 
same  within  the  exemptions  above  mentioned. 
i  Attorney- Oeneral  (Sir  John 'Holker,  Q.C.), 
Hnder^  for  the  respondent. — ^This  house  forms 
rt  of  the  asylum,  and  therefore  does  not  fall 

1  the  exemption.  The  main  buildings  of  the 
n  are  no  doubt  exempt,  but  the  appellant's 
ince  is  neither  in  letter  nor  spirit  "  a 
tal,  charity  school,  or  house  providod  for  the 
tion  or  relief  of  poor  persons.  The  effect  of 
ig  that  such  residence  is  within  the  exemp- 
rould  be  to  bold  that  one  entirely  detached 
leparate  house  oomplete  in  itself  is  part  of 
sr  building.  The  case  of  Congreve  v.  The 
ters  of  Upton,  cited  by  the  other  side,  is  not 
thority  on  the  present  point.  That  was  a 
on  nc^  of  hoose  duties  or  exemptions,  but 
Mibility  to  the  poor  under  a  special  clause,  the 
being  (]uite  different  to  the  present  case, 
ibservations  of  Blackburn,  J.,  as  to  the  resi- 

in  the  asylum  only  establish  that  the 
al  officer  complied  with  sect.  55  of  the  16  & 
St.  c.  97,  which  requires  him  to  be  resident 
)  asylum,  and  they  must  be  read  with  re- 
e  to  the  subject  matter  and  the  decision, 
hat   the   building   in    which    the   medical 

resided  was  acquired  for  the  "  purposes  of 
flum."    Formerly,  under  43  Qeo.  3,  c.  161, 

(since  repealed),  these  cases  were    heard 

the  judffes  sitting  in  Serjeants*  Inn,  the 
a  both  sides  having  been  impartially  stated 

Commissioners  of  the  Inland  Revenue ;  the 
i  point  has  been  decided  in  favour  of  the 
I  in  three  cases  thus  heard,  as  appears  from 
MX)rd8    of    those  cases  and  the   decisions 


which  are  kept  in  the  archives  of  the  Inland  Re« 
venue.     In  the  first  (McCvUoch'e  case)  the  medi- 
cal superintendent  was  held  not    to  be  within 
the  exemption;   the    house  was    in  the  asvlum 
grounds,  and  separated  from  the  asylum   By   a 
turnpike  road,  which  ran  through  the  grounds  of 
the  asylum;   the  only  distinction  between  that 
case  and  the  present  is,  there  the  house  was  built 
on  grounds  of  the  asylum,  but  upon  the  other 
side  of  a  turnpike  road,  here  the  appellant's  house 
is  separated  from  the  asylum  by  a  wall.    [Kelly, 
C.B. — That  is  the  distinction;   the  wall  is  the 
property  of  the  asylum.]     Yes,  but  so  was  the 
turnpike  road  the  property  of  the  asylum,  as  it 
owned  the  land  on  each  side,  the  public  havins 
only  an  easement  over  the  roNEMi.     in  the  second 
case,  the  judges  held  that  the  chaplain's  house, 
which,  as  in  the  present  case,  was  in  the  grounds 
of  the  asylum,  was  not  exempt.    [Amphlett,  B. — 
But  16  &  17  Vict.  c.  97,  s.  55,  does  not  require  the 
chaplain  to  be  resident  in  the  asylum.]    The  con- 
struction of  an  exemption  cannot  depend  upon 
whether  another  statute  requires  residence  witnin 
the  asylum,  nor  on  whether  that  requirement  is 
obeyecL    It  may  be  that  the  present  appellant 
has  disobeyed  the  provisions  of  sect.  55,  or  even 
that  his  appointment  is  not  valid  within  that 
section.      In  the    third    case  (Gibb*8    case)    the 
governor  and  the  chaplain  of  Kirkdale  Graol  each 
lesided  in  a  house  separated  from  the  gaol  itself, 
but  within  the  grounds  of  the  gaol,  the  governor's 
house  forming  part  of  the  boundary  of  the  gaol, 
with  two  fronts,  one  towards  a  puolic  road  and 
the  other  towards  the  gaol  yard ;  he  lived  in  the 
house  rent  free ;  there  was  a  door  leading  into  the 
street,  and  another  into  the  prison;  and  it  was 
held  that  the  governor's  and  chaplain's  houses 
were  not  exempt  from  the  payment  of  house  duty. 
That  case  certainly  was  not  a  decision  upon  the 
exemption  in  favour  of  "  a  house  for  the  reception 
or  relief  of  poor  persons,"  but  came  under  another 
Act  of  Parliament,  but  the  position  was  analogous. 

Poland  replied. 

Kellt.  C.B. — I  think  that  in  this  case  the  ap- 
pellant is  entitled  to  our  judgment.  It  is  perfectly 
clear  that  this  lunatic  asylum  is  within  the  words 
of  the  Act,  "  any  hospital  charity  school,  or  house 
provided  for  the  reception  or  relief  of  poor  per- 
sons;" and  the  only  question  is,  whether  the 
house  in  which  the  appellant,  the  medical  super- 
intendent, lives,  and  which  is  the  subject  of  this 
assessment,  is  part  and  parcel  of  the  asylum,  so 
as  to  come  within  the  exemption  contained  in 
case  4.  I  think  it  is.  It  is  within  the  curtilage, 
and  is  provided  for  the  residence  of  a  person 
whose  attendance  may  at  any  moment  be  re- 
quired for  the  inmates  of  the  asylum,  and  who 
ought,  therefore,  to  be  always  at  hand.  Under 
these  circumstances  I  hold,  without  any  doubt, 
that  the  Legislature  intended  that  what  is  sub- 
stantially part  and  parcel  of  the  asylum  shall  be 
exempt,  unless  there  bo  some  recognised  decision 
given  by  a  Superior  Court  to  the  contrary  effect. 
Of  the  cases  cited  by  the  Attorney-General  only 
one  resembles  the  present,  and  that  one  wa3  not 
decided  in  the  courts  of  law.  There  ib  this  broad 
distinction  between  it  and  the  present :  there  the 
medical  8u*^erintendent's  house  was  separated 
from  the  asylum,  and  was  on  the  other  side  of  a 
public  road,  and  it  is  therefore  clear  it  formed  no 
part  of  the  asylum.  Here  it  must  be  taken  actu- 
ally to  form  part  and  parcel  of  the  asylum,  so  as 
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to  exempt  it  from  assessment  within  the  meaning 
of  the  Legislature. 

Amphlett,  B. — I  am  of  the  same  opinion,  and 
for  the  same  reasons,  and  I  should  have  had  no 
doubt  even  were  there  no  authority  on  the 
question ;  but  the  case  of  Congreve  v.  The  Over' 
seers  of  Upton,  though  a  case  of  a  poor  rate,  has  a 
strong  beiskring  on  the  present  point,  because  the 
qnestion  there  was,  whether  the  medical  officer's 
residence  was  within  the  asylam,  and  was  there- 
fore very  much  the  same  as  in  the  present  case. 
I  observe  in  that  case  there  were  two  appeals,  one 
by  the  chaplain  and  one  by  the  medical  super- 
intendent, who  had  each  been  rated  for  their  re- 
spective houses.  With  regard  to  the  chaplain, 
the  court  held  that,  inasmuch  as  it  was  not  neces- 
sary that  he  should  always  be  present  or  resident, 
and  since  his  house  was  not  used  "  for  the  pur- 
poses of  the  asylum  "  within  the  meaning  of  the 
statute,  he  must  be  rated  for  his  house  at  the 
actual  value.  But  with  regard  to  the  medical 
superintendent,  Mr.  Justice  Blackburn  says, 
„This  statute  expressly  directs  bv  sect.  55  that 
he  shall  be  resident  in  the  asylum.  Mr.  Welsby 
argued  that  the  words  "  in  such  asylum"  must  be 
construed  to  mean  strictly  within  the  curtilage  of 
the  building  where  the  patients  sleep  at  night,  a 
place  which  might  be  so  laid  in  an  indictment  for 
Durglary.  But  that  is  not  a  reasonable  meaning 
of  those  words.  They  mean  that  his  residence 
must  be  in  grounds  appropriated  to  the  asylum, 
so  as  to  be  reasonablv  within  it.  Now,  looking  at 
the  position  of  the  building  as  described  in  this 
case,  we  cannot  say  that  it  was  not  in  the  asylum, 
if  we  once  assume  that  it  need  not  be  under  the 
actual  roof.  The  posiiipn  of  the  medical  super- 
intendent's house  was  much  the  same  as  in  the 
present  case ;  and  since  it  is  necessary  that  there 
should  be  a  resident  medical. officer,  and  that  he 
8huuld  be  accommodated  with  a  proper  house, 
whether  it  be  actually  part  of  the  main  building 
of  the  asylum  or  not,  it  is  a  necessary  adjunct, 
and  is  therefore  part  of  the  asylum.  As  to  the 
cases  cited  from  the  Bevenue  Office  books,  there 
are  none  of  them  which  exac'ly  agree  with  the 
present.  The  nearest,  perhaps,  is  that  of  the 
Grovemor  of  Kirkdale  Gaol ;  but  there  there  was 
no  such  exemption  as  in  the  present  case,  nor  any 
exemption  on  the  ground  that  the  house  was  in 
the  occupation  of  the  Crown,  and  the  judges 
thought  It  was  not.  It  has  therefore  no  direct 
bearing  on  the  present  case;  and  our  judgment 
therefore  be  for  the  appellant. 

Huddleston,  B. — 1  am  of  the  same  opinion. 
Even  without  any  interpretation  clause,  it  is  clear 
that  the  asylum  itself  would  be  within  the  ex- 
emption, because  it  is  expressly  found  in  the  case 
that  the  asylum  "is  a  hospital  and  house  pro- 
vided for  the  reception  and  relief  of  poor  persons." 
I  agree  with  my  Lord  and  my  brother  Amphlett, 
that  the  whole  of  the  grounds  form  part  of  the 
asylum,  and  it  is  found  in  the  case  that  the  medical 
superintendent's  house  is  built  on  part  of  the 
grounds  of  the  asylum.  According  to  the  modem 
method  of  treating  lunatics,  the  gardens  and 
grounds  are  almost  as  necessary  as  the  dormi- 
tories or  any  other  part  of  the  buildiug.  I  think, 
therefore,  that  the  medical  superintendent's  house 
is  part  of  the  asylum.  Now,  with  regard  to  the 
cases  that  were  quoted  by  the  Attorney-General 
ns  having  been  decided  by  the  judges  in  Serjeants' 
Inn,  I  have  do  doubt  that  the  records  existing  in 


the  Inland  Bevenue  Office  have  beea  oorreotlj 
drawn  up ;  but  I  must  enter  my  protest  againil 
these  being  cited  as  in  any  way  binding  apoD  na 
The  reasons  for  the  decisions  are  not  given,  the 
records  have  not  the  guarantee  of  a  reporter 
known  to  the  public,  and  they  have  never  been 
properly  laid  before  the  public  so  as  to  be  dis- 
cussed, and  to  enable  any  defects  which  there 
may  be  in  the  reports  to  be  detected.  I  do 
not  feel  inclined  to  look  at  them ;  moreover,  none 
of  the  cases  cited  are  conclusive  of  the  present 
point. 

Judgment  for  the  appeUaiU, 

Solicitor  for  the  appellant.  The  OUy  SoUeUor 
(T.  J.  Nelson). 

Solicitor  for  the  respondent,  The  SolicUar  to  ike 
Inland  Beventie, 


luo trial  Committee  of  tfie  ^ribsiSDouncil. 

Reported  by  C.  E.  Maldm,  Eeq.,  Butister'ai-Law. 


Tuesda/y,  March  14, 1876. 

(Present :  the  Bight  Hons.  the  Lobjo  r/HAHCiLLOX 
(Cairns),  Loi3  Hatheklet,  Sir  BonuT  J. 
Philumorb,  Sir  Ba&nes  JPeacock,  and  Sir 
Montague  Smith.) 

BiDSDALE  V.   ClIPTON   AND  0THSB8. 

MOTION    IN   AN   APPEAL  PROM  THE  AKCHBS    COURT  OF 

CANTERBURT. 

Ecclesiastical  law — PuhUc  Wprship  Begfdaiion  Ad 
1874  (37  ^  38  Vici.  c.  86,  s.  9)— Prociioe- 
Inhibition — Discretion, 

Th-e  issuing  of  an  inhibition  pending  an  appeal, 
though  almost  a  matter  of  course  before  ike 
passing  of  the  Public  Worship  Begulaium  Ad 
1874,  was  siiU  a  matter  for  the  discretion  of  tke 
court ;  and  the  power  given  to  the  judge  byike9tk 
section  of  thai  Ad  to  suspend  the  eoieeuHan  of  a 
monition  pending  an  appeal  must  he  taken  as  on 
indication  that,  looking  cU  the  balance  of  eon* 
venience  in  each  particular  casSf  it  ought  to  he  eoR* 
sidered  whether  the  decree  ehauld  be  eoBeouted  or 
stoAfed. 

It  win  not  be  stayed  with  regard  to  matters  osijf 
affecting  the  manner  of  performmg  the  senietj 
in  which  no  inconvenienee  or  irremedMitit 
injury  wiU  arise  from  its  being  obeyed  pendiai9 
an  appeal;  secus,  with  regard  to  matfen 
such  as  the  removed  of  a  figure,  whiek  migki 
involve  more  serious  eoneequeneee.  JudgnM^t 
of  the  court  below  affirmed  with  a  variation. 

The  appellant  in  this  case  was  the  inoambent  of 
St.  Peter's  Church,  Folkestone,  in  the  DiooeBe  of 
Canterbury. 

In  1875  the  respondents,  who  were  pariahiooefs 
of  the  parish,  commenced  prooeedinga  siffM 
him  nnder  **  The  Public  WoraMp  Beguation  Act 
1874  (37  &  38  Vict.  c.  85)."  The  representatioii 
contained  twelve  charges,  as  follows  :  (l)  the  me  of 
altar-lights;  (2)  wearing  unlawful  yeBtiDents;(3) 
using  wine  at  the  Communion  with  which  water  had 
been  mixed ;  (4)  using  wafer  bread  at  the  Coniini* 
nion  -,  (5.)  standing  on  the  west  side  of  tbeComom- 
nion  table  with  his  back  to  the  peofde  donog  ti» 
prayer  of  consecration ;  (tf )  kneeling  doling  thil 
prayer;  (7)  causing  a  hymn  called  thB  "^f"** 
to  be  sung  immediately  after  that  prayer ;  (Q  oek- 
brating  the  Oommunion  when  oiily  oae  perton 
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Aicated  with  him  ;  (9)  and  (10)  taking  part 
WMrions  round  the  interior  of  the  oharch 
oro88  and  banners  ;  (11)  the  erection  of  a 
I  screen  with  a  metal  cmcifix  and  candles 
;  (12)  the  erection  of  figures  in  relief  in  the 

*  of  the  chnrch  representing  scenes  called 
tations  of  the  Cross." 

1  this  last  point  there  had  been  previous 
on  in  the  year  1873.  (See  the  case  of  Lee 
7,  30  L.  T.  Rep.  N.  S.  801 ;  L.  Rep.  4  A.  A 
and  6  P.  C.  ^). 

defendant  (the  present  appellant),  by  his 
admitted  the  nnlawftilness  of  the  act  charp  ed 
sixth  head  of  the  representation,  and  dis- 
led  the  same.  The  case  was  heard  npon  the 
leads  before  the  Dean  of  Arches  (Lord  Pen- 
sitting  at  Lambeth  Palace,  on  Jan.  4th,  5th, 
1, 1876,  when  the  learned  judge  held  that  as 
1st,  2nd,  3rd,  4th,  5th,  7th,  9th,  and  10th 
s  he  was  bonnH  by  the  former  decisions  of 
(art  of  Arches  in  the  cases  of  Martin  v, 
lochie  (1)  (L.  Rep.  2  A.  &  E.  116 ;  18  L.  T. 
.  S.  245),  ElphinBione  v.  Purchas  (L.  Rep. 
c  E.  66;  23  L.  T.  Rep.  N.  S.  446),  and 
y.  Mackonochie  (2)  (L.   Rep.  4  A.  &  E. 

2  L.  T.  Rep.  N.  S.  568)  and  of  the  Privy 
1  in  the  cases  of  Martin  y.  Mackonochie  (1) 
K  2  P.  C.  365 ;  19  L.  T.  Rep.  N.  S.  603)  nnd 
t  y.  PurcluM  (L.  Rep.  3  P.  C.  605),  and  the 
mt  was  confined  to  the  8th,  11th,  and  12th 
R.  The  learned  judge  took  time  to  consider 
gment,  and  on  the  3rd  Feb.  decided  against 
endant  on  all  points. 

1  this  judgment  notice  of  an  appeal  to  the 
Council  on  the  2nd,  4th,  5th,  and  11th 
9,  was  given. 

be  order  of  the  court  below  the  appellant 
Imonished  to  abstain  from  the  practices, 
B,  acts,  and  things  therein  set  forth,  and 

26th  Feb.  he  moved  the  court  to  suspend 
>CQtion  of  the  motion  on  the  points  appealed 
b,  undc  the  power  conferred  by  sect.  9  of 
t,  pending  the  determination  of  the  appeal; 
le  motion  was  refused  with  costs.  The 
mt  of  the  court  (Lord  Penzance)  in  so 
g  the  motion  was  as  follows :  I  must  SRy 

it  would  be  a  gpreat  misfortune  if  I  were 
by  any  view  of  the  justice  of  this  case  to 
9  this  application.     One  of  the  evils  that 

before  the  late  Act  was  the  grievance  that, 
he  Court  of  Arches  had  decided  the  thing 
bwful  or  unlawful,  appeal  was  had  to  the 
in  Council ;  and  the  immediate  effect  of  that 
was  to  stay  the  hand  of  the  inferior  court, 

the  decisions  of  the  court  never  could  have 
ect  until  a  great  length  of  time  had  elapsed, 
til  very  ^eat  expense  had  beon  incurred, 
loe  has  been  had  to  what  happens  in  other 
It  is  now  under  the  Judicature  Act  the 
lal  practice  in  all  the  courts  that  the  court 
d  from  should  be  able  to  hold  its  hand  over 
iumsiances  under  which  the  appeal  should 
and  that  it  should  have  the  discretion  to 
1  the  operation  of  its  own  judgment  or 
in  proper  cases,  but  that  where  sach  cir- 
noes  do  not  exist  as  to  render  it  a  proper 

*  that  suspension,  the  rule  should  be  tnat 
ree  of  the  Inferior  Court  should  go  forward, 
as  the  practice  in  the  Probate  Court  under 
ibate  Act,  it  was  the  practice  of  the  Courts 
ty,  and  in  some  cases  it  whs  the  practice  of 
arts  of  Law,  but  now  by  the  Judicature  Acts 

o.  Gas. — Vol.  X. 


it  is  the  practice  of  all  the  courts  in  Westminster 
Hall.  To  that  extent  the  analogy  of  other  courts 
is  a  thing  to  look  to.  But  the  circumstances 
under  which  other  courts  think  it  right  to  stay  the 
execution  of  the  decree  of  the  inferior  court  will  be 
of  very  little  assistance  to  this  court,  owing  to  the 
very  different  nature  of  the  matters  involved. 
Therefore  I  do  not  hold  with  the  proposition  that 
because  courts  of  equity  lay  down  the  rule — if 
they  do  lav  it  down — that  irreparable  injury  must 
be  done  before  they  will  stay  the  decree,  this 
court  should  take  the  same  principle  as  its  guide. 
I  think  that  the  principle,  and  the  only  principle, 
if  it  can  be  called  a  principle,  which  is  to  be 
adopted  is  that  the  court  in  each  case  should  con- 
sider the  whole  of  the  circumstances,  the  amount 
of  actual  injury,  the  amount  of  grievance  to 
people's  feelings,  the  circumstances  under  which 
the  alleged  offence  has  been  committed,  the  state 
of  the  law  in  previous  cases,  and  a  variety  of  other 
circumstances,  in  fact  every  circumstance  that 
could  bear  upon  the  matter,  that  the  court  should 
take  all  that  into  its  consideration  and  then,  if 
special  grounds  are  shown  to  exist,  that  it  should 
hold  its  hand  until  the  Superior  Court  has  had 
cognizance  of  the  case.  That  I  believe  is  the  only 
principle  which  can  be  laid  down  for  the  exercise 
of  the  power  confided  to  this  court  by  the  late  Act 
of  Parliament.  Then  the  question  is  whether  in 
tkis  case  any  special  grounds  have  been  shown. 
The  respondent  in  the  present  case  has  been  in 
the  habit  of  conducting  the  services  of  his  church 
in  direct  contravention  of  the  law  as  settled  by 
the  Supreme  Tribunal  in  the  last  case  that  came 
before  it.  I  do  not  know  whether  I  may  assume, 
from  his  appealing  only  in  respect  to  certain 
points,  that  he  is  prepared  to  yield  obedience  to 
the  law  upon  those  points  as  to  which  be  has  not 
appealed.  I  hope.  I  may ;  but  in  the  cases  in  which 
he  has  appealed  he  now  asks  upon  no  special 
grounds, — except  that  he  still  maintains  that  these 
matters  are  not  ille^l,  which  is  a  proposition  that 
everybody  maintains  in  such  cases, — upon  no 
special  grounds  he  asks  that  he  should  be  allowed 
to  continue  the  services  in  a  way  which  the  Sup- 
reme ('Ourt  of  Appeal  has  declared  to  be  illegal, 
until  he  can  have  the  opportunity,  if  the  court 
permits  him  that  opportunity,  of  questioning  again 
m  that  court  its  own  decision,  and  inducing  it  to 
revoke  the  conclusion  at  which  it  previously 
arrived.  Now  that  seems  t>o  me  a  very  unreason- 
able thing  to  ask.  I  think  he  should  obey  the  law 
as  it  stands.  I  think  he  should  perform  his 
services  as  the  Supreme  Court  of  Appeal  has 
declared  they  ought  to  be  performed,  ami  then  he 
will  come  with  clean  hands  at  least  to  the  Superior 
Court,  saying,  I  have  been  obedient  to  the  law  up 
to  the  present  time  and  I  ask  you  to  allow  me  to 
open  the  question  again  which  you  have  previously 
decided,  and  to  endeavour  to  persuade  you  if  I  can 
that  yon  on  a  former  occasion  came  to  a  wrong 
decision.  That  applies  to  three  of  the  four  points 
upon  which  alone  an  appeal  is  ^rranted.  The  fourth 
point  is  as  to  a  decision  of  this  court  of  a  novel 
character — the  point  has  not  been  decided  before. 
Now  npon  that  matter  I  will  say  this,  that  I  think 
this  court,  like  all  inferior  courts,  ou^ht  not  by  anv 
means  to  assume  that  its-  own  judgment  will 
ultimately  be  affirmed,  and  therefore  if  any 
decision  y&  given  in  this  oouritopon  which  an  order 
issued  which  may  be  very  painful  to  the  con- 
sciences of  those  against  whom  it  is  directed,  I  can 
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conceive  cases  in  which  it  would  be  very  proper 
indeed  that  that  order  should  be  withheld,  or  its 
operation  sapended  until  the  Superior  Court  had 
had  an  opportunity  of  declaring  whether  it  was 
justified  or  not ;  but  in  this  case  I  can  conceive  no 
difficulty  of  that  kind,  because  the  order  here  is  to 
take  offfrom  the  crucifix  the  figure  which,  as  the 
learned  Counsel  has  very  properly  pointed  out, 
was  proved  in  the  case  not  to  be  a  part  of  the  same 
structure  as  the  cross,  but  to  have  been  distinct 
from  it,  and  screwed  upon  the  cross ;  it,  therefore, 
can  be  detached  without  the  slightest  difficulty,  it 
also  can  be  detached  and  removed  without  doing 
injury  to  the  religious  feelings,  scruples,  or  con- 
sciences of  anvbody;  because  we  must  alwajrs 
recollect  that  the  respondent  maintains  that  this 
figure  is  a  mere  architectural  decoration  ;  and  if  it 
is  only  a  decoration  of  the  church,  the  loss  rf 
that  decoration  for  the  period  during  which  this 
case  is  under  appeal  is  not  a  matter  that  really 
could  wound,  the  moet  sensitive  conscience. 
Viewing  this  figure,  therefore,  in  the  light  in 
which  the  respondent  views  it,  it  seems  to  me  that 
there  is  no  pretence  for  applying  to  the  court  on 
any  special  ground  aa  to  the  injury  that  would  be 
done  to  people's  feelings,  or  to  the  structure  of  the 
church,  bv  tne  removal  of  the  figure,  until  the  Court 
of  Appeal  shall  have  determined,  if  it  does  deter- 
mine, that  it  may  lawfully  be  put  up  again.  There- 
fore, going  through  the  items  of  the  respondent's 
appeal,  looking  at  the  circumstances  in  which  they 
stand,  looking  particularly  to  the  stateofthelawasit 
now  is  settled  by  the  supreme  tribunal  in  these 
matters,  and  not  throwing  aside  or  being  unaware 
of  the  strong  feeling  that  exists  upon  many  61 
these  subjects,  I  still  think  it  plain  that  the 
respondent  ought  to  obey  the  law  as  he  now  finds 
it,  and  that  until  he  can  succeed  in  reversing  it  he 
ought  to  be  content  to  conduct  the  service  of  the 
church  in  accordance  with  the  judgment  that  the 
Privy  Council  have  already  delivered.  The  power 
confided  to  this  court  under  the  section  of  the  Act  to 
which  allusion  has  been  made  is  one  that  ought  to 
be  sparingly  applied — it  is  one  that  ought  to  be 
applied  only  where  very  special  circumstances 
exist,  and  as  in  my  opinion  no  such  circumstances 
exist  in  this  case  I  must  reject  the  application, 
with  costs. 

From  this  judgment  the  present  appeal  was 
brought. 

W,  0,  F.  PhUUmore  appeared  for  the  appellant. 

B.  Shaw  for  the  responaents. 

Their  Lordships'  judgment  was  delivered  by 
the  Lord  Chancblloa  (Cairns). — In  the  case  in 
which  their  Lordships  have  now  to  express  their 
opinion  an  appeal  has  been  instituted  against  the 
decision  of  liord  Penzance,  as  Judge  of  the 
Arches  Court,  dated  3rd  Feb.  1876,  and  the 
matters  complained  of,  with  regiud  to  that 
decision,  are  these:  First,  that  it  pronounoes 
unlawful  the  wearing  of  certain  vestments; 
secondly,  that  it  pronounces  as  unlawful  the  use  in 
the  Holy  Communion  of  wafer  bread  or  wafers  ; 
thirdly,  that  it  pronounces  unlawful  the  standing 
by  the  minister  while  saying  the  Prayer  of  Con- 
secration in  the  Communion  Service  at  tiie  middle 
of  the  west  side  of  the  Communion  Table,  in  sudi 
wise  that  during  the  whole  time  of  the  saying  of 
the  Prayer  he  was  between  the  people  and  the 
Communion  Table,  with  his  back  to  the  people,  so 
that  people  could  not  see  him  break  the  bread  or 
take  the  cup  into  his  hand ;  and,  fourthly,  Uiat  it 


pronounces    as    unlawful   the    setting   up   and 
placing  on  the  top  of  the  screen  sepftrating  the 
chimed  of  the  cnurch  from  the    body  oT  the 
church,  and  still   retaining  thereon,  a  cradfiz. 
The  decree  which  is    thus  complained  of  and 
appealed  against   in  its   form   admoniBhea   the 
present  appellant,  the  Rev.  Charles  Joseph  Bids- 
dale,  to  abstain  for  the  future  from  the  praotioei 
and   acts    set   forth   in   the   decree,    and   froB 
sanctioning  and  permitting  the  same ;  and  it  alio 
further  goes  on  to  direct,  affirmatively,  the  Ber. 
Charles  Joseph  Bidsdale  to  remove  or  caQae  to  be 
removed  from  the  top  of  the  screen  the  figure  on 
the  cross  fixed  thereon.    Now  that  decree  baTing 
been   made,  and  notice  of  appeal  having  been 
given,  an  application  was  made,  as    is  usual  in 
such  cases,  lor  the  process  which  is  called  inhibi- 
tion, and  citation  and   monition   for   prooess— 
monition  for  doouments ;  and  against  the  issumff 
of  that  process  a  caveat  has  been  lodged,  wfaiin 
has  maae  it  necessary  for  the  Bev.  Mr.  Bidsdale, 
the  appellant,  to  come  before  their  Lordships,  and 
to  asK  that  the  process  which  he  seeks  should 
issue.    If  the  process  issues  in  the  triplicate  form 
to  which  I  have  referred,  of  inhibition,  oitatioo, 
and  monition,  the  inhibition  will    restrain  the 
execution  of  the  decree,  to  which  I  have  referred, 
pending  the  appeal ;  and  therefore,  in  sabstanoe^ 
the  motion  now  before  their  Lordships  raises  the 
ouestion  whether  proceedings  in  this  case  under 
tne  decree  should  or  should  not  be  stayed  pendiiur 
the  appeal.    Now  it  has  been  contended,  on  behaB 
of  Mr.  Bidsdale,  here,  in  the  very  able  argument 
which  we  have  heard,  that  the  issuing  of  an  inhi* 
bition,  in  cases  like  the  present,  has  always  been  a 
matter  of  course,  and  is  still  a  matter  of  coarse, 
notwithstanding  the   provisions  of   the    Public 
Worship  Regulation  Act  of  1874s  and  that  therefore 
the  caveat  against  the  issuing  of  the  inhibition  oagfal 
to  be  removed,  and  the  inhibition  ought  to  issue  ai 
a  matter  of  course,  as  part  of  the  process.    Thit 
makes  it  necessary  for  their  Lordships  to  consider 
what  the  nature  and  cliaracter  of  the  part  of  the 
process  termed  the  inhibition,  upon  the  ccoasioii 
of  an  appeal,  was  before  the  passins  of  the  Act  of 
Parliament  to  which  I  have  referred.    There  is  no 
doubt  that  in  every  appeal  in  ecclesiastical  oaiei 
it  was  very  much  a  matter  of  course  to  iasus  id 
inhibition.    It  was  in  fact  so  much  a  matter  of 
course  that  it  was  permitted  to  the  oflScer  cC  the 
court  to  issue  the  inhibition  as  part  of  the  proceHi 
whenever  it  was  applied  for.    But  their  Lorddupi 
cannot  arrive  at  the  conclusion  that  becaose  m 
every  case  where  there  was,  or  appeared  to  be^  a 
probable  cause  for  litigation,  evidenced  by  the 


appeal  being  brought,  the  issue  of  this  process 
so  common  as  to  m  left  as  a  ministerial  act  to  the 
officer  of  the  court ;  they  cannot  from  this  anife 
at  the  conclusion  that  the  discretion  of  the  ooai 
as  to  issuins  an  inhibition  was  taken  awaj,  or  that 
this  tribunal  or  the  supreme  tribunal  for  tbe  tune 
being  in  ecclesiastical  cases,  where  a  case  wit 
brought  pointedly  before  its  notice,  woold  not 
have  it  in  its  power  to  exercise  its  disoretioii  as  to 
whether  an  innibition  staying  proceedings  shooU 
or  should  not  issue.  If  their  Lordships  look  to 
authority  upon  the  sulnect  they  cannot  Imt  thisk 
that  the  expressions  of  Sir  John  Nichols*  in  the 
case  of  Herbert  v.  Herbert  (2  Phil  480),  show  v«7 
clearly  that  in  his  opinion  in  a  proj^  case  tM 
discretion  rested  with  the  tribunal  to  issas^  or  aol 
to  issue,  an  inhibition ;  and  the  anthoritisB  whieh 
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forred  to  in  the  argnment,  in  that  case,  go 
itrongly  to  the  same  point,  especially  the 
pe  dted  from  Ayliffe's  Parergon,  which  is 
d  at  length  in  a  note  to  the  case  at  p.  441. 
«Ter,  apon  the  reason  of  the  thing,  their 
hipe  also  are  of  opinion  that  a  oonrt  which 
^  right  to  entertain  an  appeal  mnst  of  nece:<- 
iTe  uiis  discretion  with  regard  to  the  issuing 
rooess,  sach  as  inhibition.  The  inhibition  is 
I  collateral  and  incidental  part  of  the  process, 
lain  process  is  that  of  citation,  calling  upon 
utT  in  possession  of  the  decree  to  appear 

this  tribonid,  and  to  defend  the  decree 

he  has  obtained.  It  would  be  a  strange 
indeed  if  that  which  is  ancillary  and  inci- 
.  to  the  main  jurisdiction  of  the  appellate 
lal  could  not  be  moulded,  issued,  or  refused 

issued,  as  the  tribunal  should  tbiiik  best 
the  circumstances  of  the  particular  case.  I 
mly  to  add  to  this,  with  regard  to  the  posi- 
i  matters  b^ore  the  passing  of  the  Public 
lip  B^^ulation  Act,  the  circumstance  that 
a  rules  were  issued  by  this  board  in  pur- 
9  of  the  Stat.  6  &  7  Vict.  c.  28,  and  that  it  is 
lai^r  to  refer  to  an  argument  which  has  been 

with  regard  to  these  rules,  that  ther7  in 
way  haye  made  the  issuing  of  an  inhibition 
8  case  absolutely  necessary.  Now  the  rules 
are  material  upon  this  point  are  the  fourth 
Ifth.  The  fourth  is  in  this  form :  "  When 
dgistrar  has  ascertained  that  the  petition 
peal  has  been  referred  to  the  Judicial 
uttee,  he  may,  on  the  application  of  the 
or,  issue  the  usual  infaioition  and  cita- 
EUid  monition  for  process."  He  ma^  do 
>n  the  application  of  the  solicitor — issue 
riplicate  form  of  process,  inhibition,  and 
>n,  and  monition  for  process;  but  if  their 
hips  are  ri^ht  in  considering,  as  they  do 
er,  that  the  issue  or  non-issue  of  the  inhibi- 
ras  a  matter  of  discretion,  of  course  this 
Doe  in  the  rules  to  the  usual  'inhibition, 
Uf  and  monition  for  process  must  mean 
ate  process  when  it  was  to  be  in  triplicate ; 
here,  if  oyer,  the  court  should  hold  tnat  the 
^on  should  not  issue,  then  the  process  is  con- 
md  limited  to  the  citation  and  monition  for 
m.  This  fifth  rule  is  to  this  effect:  "If 
I  one  month  from  the  date  of  the  petition  of 
.  being  referred  to  the  Judicial  Committee 
licitor  for  an  appellant  shall  not  taJce  out  the 
tkm  and  citation  and  monition  for  process, 
peal  shall  stand  dismissed."  Upon  that  it 
rgned,  that,  unless  the  threefold  process 
)o  issue,  Mr.  Bidsdale  would  be  depnyed  of 
peal,  and  it  would  be  absolutehr  dismissed  in 
juence  of  this  Order.  Their  Lordships  can- 
opt  that  construction  of  the  rule.  In  their 
n,  if  it  is  in  their  discretion,  as  they  think  it 
say,  on  a  proper  case  being  presented  to 
wnether  the  mhibition  shall  or  shall  not 
the  Order  that  it  shall  not  issue  will  render 
king  out  the  other  two  parts  of  the  process, 
ation  and  monition  fot  jprocess,  sufficient  to 
he  appeal  under  this  Order.  In  point  of 
ibe  description  of  the  triplicate  process  is 
ption  only,  and  does  not  raise  the  necessity, 
absolute  necessity,  that  the  process  should 
that  triplicate  form.  Now,  that  being  the 
f  the  law,  as  their  Lordships  understand  it, 
the  Act  for  the  Regulation  of  Public  Wor- 
lased,  their  Lordships  haye  to  consider  the 


effect  of  that  statute.    Their  Lordships  approach 
the  consideration  of  the  statute,  bearing  in  mind 
therefore  that   before  it  passed  the  issue  of  an 
inhibition,  although  so  common  as  to  be  almost 
matter  of  couree,  was  still  matter  of  discretion,  if 
the  discretion  of  this  board  were  called  upon  to  be 
exeroised  upon  it.    The  statute  of  1874  proyides, 
by  the  ninth  section,  what  shall  be  the  form  of 
proceedings  before  the  judge  under  the  Act,  or 
the  Jud^  of  the  Court  of  Arches,  as  the  case  may 
be,  and  it  provides  that  the  judge  shall  pronounce 
judgment  on  the  matter  of  the  representation, 
and  shall  deliyer  to  the  parties  on  application, 
and  to  the  bishop,  a  copy  of  the  special  case,  if 
any,  and  judgment.    It  proyides  further  that  the 
judge  shall  issue  such  monition,  if  any,  and  make 
such  order  as  to  costs  as  the  ju^ment  shall 
require.    It  proyides  then«  further,  that  upon  any 
juagment  of  the   judge,  or  monition  issued  in 
accordance  therewith,  an  appeal  shall  lie  in  the 
form  prescribed   by  rules  and    orders    to   Her 
Majesty  in  Council;   and  then  comes  this  final 
sentence  in  the  clause,  "  The  judge  may,  on  appli- 
cation, in  any  case  suspend  the  execution  of  such 
monition,  pending  an  appeal,  if  he  shall  think  fit." 
We  find,  therefore,  in  tnis  Act  of  Parliament,  that 
which  certainly  did  not  exist  as  a  power  in  the 
ecclesiastical  judge  before  the  Act  passed.    Before 
this  Act  passed  there  was  no  power  whatever  in 
the  ecclesiastical  jud^e  to  suspend  proceedings 
under  his  decree  pendmg  an  appeal.    There  was, 
as  has  been  pointed  out  at  the  bar,  a  power  some- 
what, perhaps,  arbitrary  in  the  judge  to  keep  pos- 
session of  his  decree  in  the  office  of  the  court  until 
an  opportunity  were  given  for   the  dissatisfied 
party  to   present   a  petition  of   appeal  to   Her 
Majesty  in  Council,  and  to  obtain  an  inhibition, 
which,  if  obtained,  would  prevent  the  execution  of 
the  decree.    But  power  in  the  judge  himself  to 
restrain   proceedings    under    the    aeoree  during 
the  whole  of  the   appeal   did   not   exist.    That 
was  siven  for  the  first   time    by  this   statute. 
Now  their  Lordships  cannot  look  at  this  pro- 
vision   in    the    statute    as    otherwise   than    an 
indication  that  in  the  opinion  of  the  Legislature 
it  onght  to  be  considered  in  each  particular  case 
whether  the  decree  made  in  that  case  should  be 
executed  pending  an  appeal,  or  should  be  stayed 
pending  an  appesL    The  intimation  of  the  Legis- 
lature 18  distinct,  that  that  is  a  matter  which 
ought  to  be  entertained  as  a  question  of  discre- 
tion, and  brought,  at  all  events  in  the  first  in- 
stance, for  the  decision  of  the  judge  himself  who 
has  made  the  decree.    That  has  been  done  in  the 
present  case,  and  the  decision  of  the  judge  in  the 
present  case  is,  for  reasons  which  he  has  stated, 
that  the  execution  of  no  part  of  his  decree  should 
be  suspended  pending  the  appeal.     Their  Lord- 
ships are  not  sitting  upon  appeal  Irom  that  order 
of  the  learned  judffe,  because  no  appeal  from  that 
order  appears  to  be  ^ven  by  the  Act  of  Parlia- 
ment; but  they  are  sitting  here  considering  the 
application  which  is  now  made  to  them,  that  in 
their  discretion  the  inhibition  in  the  present  case 
should  not  issue  restraining  the  execution  of  this 
decree,  either  in  whole  or  in  part,  and  they  are 
unable  to  treat  the  Act  of  Parliament  as  aoing 
otherwise  than  introducing  a  new  element  for  them 
to  consider  in  exeroising  their  discretion  as  to 
whether  the  inhibition  ought  to   issue.     Now, 
therefore,  applying  those  principles  to  the  case 
which  their  Lordshipe  have  to  decide,  in  the\t 
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opinion,  the  mode  in  which  they  have  to  look  at 
a  case  like  the  present  is  this:  to  consider  the 
balance  of  convenience  or  inconvenience  with 
regard  to  the  execution  of  the  decree ;  that  is  to 
say,  looking  at  the  facts  of  the  particular  case, 
looking  at  what  is  ordered  by  toe  court  to  be 
done,  whether  upon  the  whole  it  would  be  better 
that  the  decree  of  the  judge  should  be  allowed  to 
take  its  course,  or  whether  the  things  which  it 
orders  to  be  done  are  in  their  nature  such  as  that 
the  doing  of  them  would  produce  so  much  injury 
that  it  would  be  more  desirable  that  the  decree 
should  be  stayed  until  the  decision  of  the  finid 
tribunal  is  known.  That  is  a  practice  which  is 
well  known  in  other  courts.  It  is  well  known, 
for  example,  in  the  Court  of  Ohancery,  where, 
upon  an  appUcation  to  stay  the  execution  of  a 
decree,  it  has  always  been  considered  to  be  the 
question  for  the  court  whether  the  balance  of 
convenience  was  more  in  favour  of  restraining  the 
execution  of  the  decree  in  the  particular  case,  or 
more  in  favour  of  letting  the  decree  take  its 
course.  Now  in  the  present  case,  their  Lordships 
do  not  desire  to  express,  and  it  would  not  oe 
proper  for  them  to  express,  anv  opinion  whatever 
as  to  the  merits  of  the  appeal  wnich  ultimately 
will  have  to  be  heard  from  this  decree.  They 
give  credit  for  the  present  purpose  to  the  decree 
as  the  decree  of  the  learned  judge  by  whom  it 
has  been  made.  On  the  other  hand,  they  give 
credit  to  the  sincerity  of  those  who  have  con- 
sidered that  there  is  ground  for  impeaching  that 
decree,  and  who  wish  to  have  their  case  against 
the  decree  heard  at  the  proper  time.  But,  on  the 
other  hand,  treating  tne  decree  as  at  present, 
until  reversed,  the  order  of  the  court,  and  on  the 
other  hand  treating  the  appeal  as  evidence  that 
in  the  opinion,  at  all  events,  of  the  appellant  there 
is  prohabilis  causa  litiga/ndi,  they  have  to  look  at 
what  are  the  things  which  the  decree  orders  to 
be  done  or  to  be  left  undone.  Now  in  that  respect 
they  find  a  very  marked  difference  between  dif- 
ferent parts  of  the  decree.  With  regard  to  the 
vestments  pronounced  unlawful,  and  which  tiiere- 
fore  are  directed  not  to  be  worn ;  with  regard  to 
the  use  of  the  wafer  bread,  which  is  also  pronounced 
to  be  unlawful,  and  which  is  therefore  directed 
not  to  be  used;  with  regard  to  the  posture  of 
standing  during  the  Prayer  of  Oonsecration  at  the 
west  siofe  of  the  Ck)mmunion  Table,  which  is  idso 
pronounced  unlawful,  and  where  therefore  the 
minister  is  directed  not  to  stand  at  that  time ;  with 
regard  to  all  these  things,  their  Lordships  consider 
that  no  inconvenience  and  no  injury  wnich  would 
be  irremediable  will  arise  from  the  decree  being 
obeyed  in  those  matters  pending  the  appeal.  The 
other  point  is  different.  I  refer  to  the  part  of  the 
decree  which  pronounces  unlawful  the  setting  up 
and  placing  on  the  top  of  the  screen  separating 
the  chancel  of  the  church  and  retaining  there  a 
crucifix;  and  as  to  this  the  decree  directs  the 
Brov.  Charles  Joseph  Bidsdale  to  remove  or  cause 
to  be  removed  this  crucifix  from  the  screen. 
Their  Lordships  do  not  desire  to  make  any  differ- 
ence between  this  and  the  other  parts  of  the 
decree  as  to  what  may  be  termed  the  merits; 
that  is  to  say,  thev  do  not,  by  what  they  are 
going  to  order,  wish  to  place  that  part  ot  the 
decree  in  ^iny  different  position  from  the  other 
parts  of  the  decree  as  regards  the  correctness  of 
the  decree  itself.  They  give  credit  on  that  part 
of  tihe  decree  as  they  do  to  the  other  parts  of  the 


decree,  to  that  which  is  for  the  present  the 
decision  of  the  court  l)elow,  but  they  see  that 
different  consequences  m^y  arise,  as  to  this  part 
of  the  decree,  from  executing  it  pending  the 
decree.  It  is  unnecessary  to  go  into  what  those 
consequences  are,  beyond  saying  that  it  is, 
obviously  from  the  nature  of  the  case,  at  least 
possible  that  a  subject  which  ought  to  be  treated 
with  the  greatest  reverence  might    be   aooom- 

Sanied  with  feelings  of  a  differend  kind  if  the 
ecree  were  in  this  respect  in  the  first  instance  to 
be  executed,  and  afterwards  upon  a  reversal  of 
that  decree  the  process  had  to  be  repeated  of 
making  another  change.  For  those  reasons,  and 
for  those  only,  their  Lordships  desire  to  make  a 
difference  between  this  last  part  of  the  decree  tad 
the  parts  which  precede  it.  And  as  to  this  latter 
part  of  the  decree,  they  desire  that  by  the  inhibi- 
tion the  execution  of  that  part  of  the  decree 
should  be  suspended  pending  the  appeaL  The 
inhibition  therefore  will  go  limited  in  the  manner 
which  has  been  indicated  to  the  last  part  of  the 
decree,  but  not  so  as  to  restrain  the  exeoation  of 
any  of  the  other  parts  of  the  decree.  With  regard 
to  costs,  their  Lordships  do  not  think  it  fit  to  give 
any  costs  of  this  appeal  to  either  side. 
Proctor  for  the  appellant,  0.  H,  BrooTu. 
Proctors  for  the  respondents,  Moore  and 
Currey. 
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Attorney- Gbnerax  v.  St.  John's  Hospital,  Bath. 

Charity — Eleevnosynary  charity — ReligiouB 
opinions  of  trusteeB* 

8t.  John's  HospUaZ,  Bath,  voasfownded  m  (ks  jftor 
1174  by  the  then  Bishop  of  Bath  and  WeUs,  ami 
consisted  of  a  master  and  certain  aiempeople;  a 
chapel  was  annexed  to  the  hospital. 

In  1853  an  order  was  made,  under  the  provieions  cj 
the  Municipal  Corporations  Act  (5^6  WULi, 
c.  76),  appointing  the  then  trustees  of  the  wimid- 
pal  charities  of  the  City  of  Bath  to  he  the  tnutssi 
of  the  right  of  presentaiion  to  the  maeterskif  tf 
the  hospital. 

A  scliemen  recently  framed  by  the  Aliomey^QeMird 
for  the  management  of  the  charity  profMrto* 
provided  (1)  that  the  trustees  thereof  shtmd  n 
such  of  the  municipal  trustees  cl§  were  memhenrf 
the  Church  of  England;  (2)  ihat  ihe  munielfd 
trustees  should  appoint  the  master^  who  mmtt  h* 
a  clergyman  in  priests  orders:  (3)  that  the  tnttUts 
should  keep  the  chapel  in  repair  out  of  the  imemt 
of  the  charity;  arid  (4)  should  eleet  the  akmepseff^ 
[who  need  ^wt  be  members  of  the  Okmitk  9f 
England). 

Held  that,  as  the  principal  object  of  the  dbofv^  «•* 
eleemosynary,  the  trustees  of  the  ekariiff  mupsrt9 
need  not  be  exclusively  members  itfthe  Okmtk^ 
EiMfland. 
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MD  summons. 

Mpital  was  founded  in  the  year  1174  by 

bishop  of  Bath  and  Wells  (althoaffh  the 

r  foundation  did  not  appear),  and  con- 

riginaliy  of  a  master,  six  brethren    and 


a  ohapel,  called  St.  Michael's,  which 
BQced  to  the  mastership  of  the  hospital, 
a  Hying  presentable  with  cure  of  souls, 
e  21st  Nov.  1573,  Queen  Elizabeth,  by 
latent,  granted  "  the  advowson,  donation, 
CMution,  and  right  of  presentation  of  the 
of  St.  John  Baptist,  with  the  chapel  of 
ael,  to  the  same  annexed,"  to  the  mayor 
ant  of  Bath. 

haying  been  great  abuses  in  the  manage- 
the  charity,  in  1716  the  matter  came 
ir  John  Treyor,  the  then  Master  of  the 
d  on  the  Idth  Feb.  I7I6,  he,  acting  as 
r  for  settling  all  disputes  concerning  the 
lent  of  the  hospital  and  its  reyenues, 
the  better  and  more  orderly  goyemment 
id  hospital,  and  for  a  better  proyision  for 
thereof,  and  for  the  rebuilding  of  the 
lel,  and  for  the  more  due  and  decent  daily 
3  Almighty  Grod,  to  be  performed  daily 
ftpelof  the  said  hospital,  and  for  repairing 
hospital,  and  for  establishing  rules  and 
r  the  management  of  the  same,"  made  an 
hich  was  afterwards  confi**med  by  the 

ise  10  of  the  award  it  was  declared  that  the 
of  presentation  of  the  master  belonged 
>rporation  of  Bath  by  the  grant  of  the 
of  Elizabeth  .  .  .  and  that  the  goyern- 
he  hospital  should  be  in  the  master  for 

being,  according  to  such  rules  and 
B  were  thereunto  annexed,  and  that 
ren  and  sisters   should    be  obedient  to 

that  the  master  should  take  care  that 
rere  duly  read  in  the  chapel  morning 
ing  eyery  day,  as  well  on  Sundays  as 
I,  according  to  the  Liturgy  of  the  Cbarch 
id. 

ise  11  of  the  award  it  was  proyided  that 
and  sisters,  as  yacancies  should  happen, 

nominated  and  put  in  by  the  master  of 
;al,  but  such  brethren  and  sisters  were 
I  as  had  been  settled  inhabitants  of  the 
ath  for  at  least  ten  years  before  such 
I  into  the  hospital,  and  persons  really 
unmarried,  and  to  be  qualified  accordinff 
les  and  orders  annexed  to  the  award. 
)f  the  rules  and  orders  established  by 
d  proyided  that  eyery  person  to  be 
into  the  said  hospital  should  be  such  as 

known  to  be  of  a  sober  and  ciyil  con- 

and  conformable  to  the  established 
nt  in  church  and  state,  and  should  be 
ant  and  best  deserved ;  and  rule  3  pro- 
t  eyery  person  admitted  should  duly 
his  or  her  livery  gown,  to  morning  and 
>rayers  in  the  chapel  belonging  to  the 
tal,  unless  detained  by  sickness,  or  some 
3nt  occasion. 

he  date  of  the  award  the  master  of  the 
ad  been  nominated  by  the  Corporation 
ind  the  hospital  had  been  governed,  and 
*en  and  sisters  appointed,  in  the  manner 
y  the  award. 

nioipal  Corporations  Act  (5^6  Will.  4, 
.)  provides  that  where  bodies  corporate 


stand  seised  or  possessed  of  any  hereditaments  or 
personal  estate  in  trust  in  whole  or  in  part  for 
chari*^able  trusts,  all  the  estate  and  interest,  and 
all  the  powers  of  snch  body  corporate  in  respect 
of  the  said  trusts,  shall  as  from  the  1st  Aug. 
1836,  cease  and  determine;  and  the  Lord  Chan- 
cellor shall  make  such  order  as  he  shall  see  fit 
for  the  administration  of  such  trust  estates. 

By  an  order  dated  the  3rd  Nov.  1836,  the  Lord 
Chancellor  appointed  certain  persons  to  be  trustees 
of  the  municipal  charities  of  the  City  of  Bath. 
This  order,  however,  did  not  affect  the  property 
belonging  to  the  hospital. 

In  1851  a  petition  was  presented  to  determine 
the  rights  of  the  Corporation  of  Bath  in  the  pro- 
perty m  question ;  and  in  Feb.  1851  Lord  Chan- 
cellor Truro  decided  that  the  risht  of  presentation 
of  the  master  was  a  right  yested  in  the  corporation 
as  charitable  trustees  within  the  meaning  of 
6  &  7  Will.  4,  c.  76,  s.  71,  and  directed  a  refer- 
ence to  chambers  to  appoint  new  trustees  (Re  St. 
John's  Hospital,  3  M.  &  G.  235) ;  and  by  an  order 
dated  the  12th  Nov.  1853,  his  Lordship  appointed 
the  several  persons  then  being  trnstees  of  the 
municipal  charities  of  the  City  of  Bath  to  be 
trustees  of  the  right  of  presentation  to  the 
mastership  of  the  hospital. 

In  1864,  an  information  was  filed  by  the  Attorney- 
General  against  the  Master,  co-Brethren,  and  Sis- 
ters of  the  Hospital  of  St.  John  the  Baptist,  with 
tlie  Chapel  of  St.  Michael  annexed,  in  the  City  of 
Bath,  and  William  Thomas  Blair,  and  others  (the 
then  survivors  of  the  persons  appointed,  by  the 
Order  of  the  Court  of  the  12th  Nov.  1853,  w  be 
trustees  of  the  rijzht  of  presentation  to  the  mas- 
tership of  the  hospital),  praying  [inter  alia)  that  a 
scheme  might  be  settled  for  the  administration  of 
the  charity. 

By  the  decree  made  in  Deo.  1865,  the  court 
directed  a  scheme  to  be  settled.  The  scheme  of 
the  Attorney- General,  made  pursuant  to  the 
decree,  was  (so  far  as  material),  as  follows : 

Clause  1.  The  charity  and  the  property  thereof  shall 
be  under  the  manaffement  and  control  of  tnuteea.  The 
trnstees  of  the  <marity  shall  consist  of  such  of  the 
tnutees  for  the  time  being  appointed,  pursuant  to  the 
proviaionB  of  the  Act  of  Farliament  5  &  6  Will.  4,  c.  76, 
to  be  trustees  of  the  municipal  charities  formerW  vested 
in  the  Corporation  of  the  (3il7  of  Bath,  as  shall  be  mem- 
bers  of  the  Church  of  England,  who  shall  be  ex  ojffieio 
trustees  of  the  charily.  No  trastee  shall  act  in  the 
administration  of  the  charity  until  he  shall  have  signnd  a 
memorandum  to  the  effect  that  he  is  a  member  of  the 
Church  of  England,  and  is  willing  to  undertake  the 
trust  as  regulated  by  this  scheme. 

Clause  18.  The  master  of  the  hospital  shall  be  a  clergy, 
man  of  the  Church  of  England  in  priests'  orders.  The 
right  of  preeentation  of  the  master  is  vested  in  the 
trustees  for  tiie  time  being  appointed  in  pursuance  of 
the  Act  of  Parliament  5  &  6  Will.  4,  o.  76,  to  exercise 
the  power  in  that  behalf  formerly  vested  in  the  Corpora- 
tion of  ^e  Ci^  of  Balh. 

Clause  k2.  The  master  shall  read  prayers  every  morn- 
ing, and  perform  two  full  services  every  Sunday  in  the 
duipel  of  the  hospital,  according  to  the  ritual  of  the 
Chnrch  of  England. 

Clause  24.  The  number  of  almspeople  in  the  hospital 
shall  be  twelve,  subject  to  be  increased  as  hereinafter 
mentioned ;  and  any  vacancy  in  snch  number  shall  be 
filled  up  by  the  trustees  in  manner  hereinafter  men- 
tioned. 

Clause  25.  The  persons  elected  to  be  almspeople  in 
the  hospital  shall  be  i>oor  persona  of  either  sex,  who 
shall  have  been  resident  in  or  ratepayers  of  the  municipal 
borongh  of  Bath  for  at  least  three  years  preceding  the 
date  of  election,  and  who  shall  have  attained  the  age  of 
flftj-ftve  years  at  the  least :  Provided  always,  that  no 
person  shall  be  elected  who  shall   have  been  in  the 
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receipt  of  nuroohial  relief  within  twelye  montha  next 
preceding  the  time  of  election. 

Clause  26.  On  the  oooarion  of  anr  Taoanpy  among  the 
almspeople,  the  tmBtees  shall  elect  a  person  doly 
qualified  as  aforesaid. 

Clause  28.  Accommodation  for  all  the  almspeople 
shall  be  provided  in  the  chapel  of  the  hospital ;  out  it 
shall  not  oe  obligatory  on  the  almspeople  to  attend  the 
services  performed  therein. 

Clause  35.  The  trustees  shall  provide  and  expend  the 
moneys  required  for  the  necessary  expenses  connected 
with  the  chapel,  and  the  performance  of  divine  worship 
therein,  out  of  the  income  of  the  charily. 

Clause  37.  The  trustees  shall  keep  all  the  hospital 
buildings  and  premises,  including  the  chapel,  in  good 
and  sufficient  repair  ....  and  the  expenses  tnereof  shall 
be  paid  out  of  the  income  of  the  chanty. 

It  appeared  from  the  evidence  that  there  were 
thirteen  tnistees  of  the  municipal  ohaoities  of  the 
City  of  Bath,  of  whom  ten  were  members  of  the 
Church  of  England,  and  three  were  dissenters. 

The  main  question  in  argument  wiis,  whether 
the  trustees  oi  the  charity  property,  appointed  by 
the  scheme,  must  be  exclusively  members  of  the 
Church  of  England. 

Cotton,  Q.C.  and  Vaughan  HawkinB  for  the 
Attomey-Q«neral. — This  is  not  an  ordinary  lay 
hospital,  but  an  ecclesiastical  hospital,  with  a  cure 
of  souls  annexed : 

BoUe's  Abridgment,  p.  811 ; 
PhiUimore's  Eodesiattioal  Law,  p.  1962. 


It  was  founded  by  a  Bishop  of  Bath  and  Wells  in 
the  reign  of  Henry  II.  Clause  22  of  the  scheme 
provides  that  there  shall  be  daily  service  in  the 
chapel  according  to  the  ritual  of  the  Church  of 
England ;  and  clause  37  provides  that  the  trustees 
are  to  keep  the  chapel  in  repair  out  of  the  income 
of  the  chuity.  The  trustees  of  the  charity  ought, 
therefore,  to  be  exclusively  members  of  the 
Church  of  England,  as  provided  by  clause  1  of  the 
scheme : 

Share  ▼.  WiU(m  (Lady  Hewley's  case)  9  CI.  &  Fin. 

355; 
Scarborough  Cha/rity  Petitions,  1  Jur.  36. 

The  fact  that  this  charity  is  partly  eleemosynhry, 
does  not  make  it  the  less  an  ecclesiastical  charity. 
They  also  referred  to 

Attorney-Oeneral  v.  Peareon,  3  Mer.  853 ;  8.  o.  (at 

another  stage)  7  Sim.  290 ; 
Attorney 'General  v.  St,  John*  8  Ho9pitaL  Bedford, 

2D.  J.  &  8. 621;  -r       .       ^       i 

Valor  Eodeoasticus,  vol.  1,  p.  128. 

Davey,  Q.C.  for  certain  inhabitants  of  the  city  of 
Bath,  having  liberty  to  attend.-— With  the  excep- 
tion of  the  right  of  presenting  the  master  (which, 
hj  clause  18  of  the  SQheme,  is  vested  in  the  muni- 
cipal trustees  of  the  city  of  Bath,  some  of  whom  are 
Kouconformists),  and  the  duty  of  repairing  the 
chapel,  the  charity  is  purely  eleemosynary.  By 
clause  25  of  the  scheme,  the  objects  of  the  charity 
need  not  be  members  of  the  Church  of  England, 
and  they  need  not  attend  the  chapel  services 
(clause  28).  There  is,  therefore,  no  reason  why 
the  trustees  of  the  charity  property  should  be  ex- 
clusively members  of  the  Church  of  England: 
Attorney-General  y.  Calvert  (23  Beav.  248).  That 
case  shows  the  distinction  between  religious  and 
eleemosynary  charities.  The  cases  cited  on  the 
other  side,  of  Attorney 'General  y,  Pearson,  Shore 
V.  Wilson,  and  ScarboroiLgh  Charity  Petitions, 
have  no  application  to  the  present  case,  because 
they  were,  all  of  them,  cases  of  purely  religious 
charities.  A  charity  is  none  the  less  eleemosynary 
because  it  has  a  chapel  annexed  in  which  service 


is  to  be  performed  at  the  expense  ci  the  dhnity 
funds.    He  also  referred  to 

Attorney-General  v.  ClifUm,  38  Bear.  €00;  8  4  4 
Tiist.  c.  113, 8.  65. 

BriHowe,  Q.C.  and  JoU^e,  for  W.  T.  Blair  and 
others,  the  surviving  trustees  of  the  right^  of 
presentation  to  the  mastership  of  the  hospital 
under  the  order  of  12th  Not.  1853.— T1»  eri- 
denoe  shows  that  those  of  the  trostees  who  am 
members  of  the  Church  of  England  do  not  wiah 
to  exclude  their  Nonconformist  co-tmateeB  firom 
the  management  of  the  charity  property.  It  win 
be  very  inconvenient  to  have  two  sets  of  tmsteeti 
one  to  appoint  the  master,  and  the  other  to  ntaiu^ 
the  charity  property.  Where,  as  here»  the  ohan^ 
is  mainlj^  eleemosynary,  and  not  eocleeiftiitiiia],  >hii 
court  will  appoint  trustees  without  regard  to  tbair 
religious  opinions:  (Baker  y.  Lee^  8  H.  L.  4^ 
5130  The  almspeople,  the  ohieots  of  the  ohaii^, 
need  not  be  members  of  the  Uhorch  of  Bngkna; 
and,  therefore,  there  can  be  no  good  reason  why 
they  should  be  appointed  solely  by  memben  a 
the  Church  of  England.  They  also  referred  to 
32  &  33  Yiot  0. 56,  s.  17. 

Cotton,  <2.C.  in  reply. — Under  Sir  John  Treyor*s 
scheme  (clause  2)  the  master  of  the  hospital*  who 
must  be  a  clergyman  in  priest's  orders,  had  the 
power  of  nominating  the  almspeople;  and  the 
new  trustees  proposed  by  the  scheme  are  now  lo 
perform  that  duty.  The  case  of  Attorney-Qenertd 
v.  Calvert  merely  decides  that  the  objects  of  the 
charity  need  not  be  exclusively  members  of  the' 
Churcn  of  England ;  it  does  not  at  all  deal  with 
the  question  who  the  trustees  are  to  be.  This  ii 
an  ecclesiastical  trust,  with  certain  eleemosynary 
duties  annexed  to  it,  "  and  members  <ji  the  Chnroh 
of  England  are  the  best  trustees  for  one  tnut^ 
and  equally  good  for  both  "  (per  Lord  Wensley* 
dale,  Baker  v.  Lee,  8  H.  L.  519). 

The  yic£-CHAMCELLOB  [after  stating  the  origin 
of  the  charity,  and  the  award  of  Sir  John  Trevor, 
as  set  forth  above,  and  reading  olaases  25  and  28 
of  the  Attorney- General's  scheme,  oontinued :]  It 
is  plain,  therefore,  from  the  scheme  propoaea  by 
the  Attorney*  Greneral,  that  Protestant  dissenteFS, 
or  even  Boman  Catholics  (as  far  as  I  oan  see),  aie 
just  as  eligible  to  be  objects  of  this  charity  si 
members  of  the  Church  of  England.  The  ofcgeoti 
of  the  charity  need  not  attend  the  ohapei  in 
which  the  liturgy  of  the  Church  of  England  is  to 
be  read.  I  find  that,  according  to  the  aohems, 
they  may  totally  absent  themselves  from  ths 
services  performed  in  the  chapel,  yet  ths^  ironld 
remain  inmates  of  these  almshoases.  OuMiae  18 
of  the  scheme  is  as  follows :  "  The  master  of  the 
hospital  shall  be  a  clergyman  ol  the  Ghnroh  of 
England  in  priest's  orders.  The  right  of  presents* 
tion  of  the  master  is  vested  in  the  trustees  for  ths 
time  being  appointed  in  pursuance  of  the  Aot  oi 
Parliament  5  &  6  Will.  4,  o  76,  to  exeroise  ikfb 
power  in  that  behalf  formerly  yested  in  tiie  Oot* 
poration  of  the  city  of  Bath.'  The  proposal,  ss  I 
read  it,  is  that  the  right  of  presentation  is  to  be  is 
the  trustees  of  the  charity  property  of  the  ei^  oi 
Bath.  That  is  a  body  whioh,  as  the  erideiios 
shows,  at  present  consists  of  thirteen  persons,  tm 
of  whom  are  members  of  the  Chondi  ol  HrngW*^i 
and  three  are  Nonconformists  or  Protestant  dis- 
senters. Now  what  are  the  duties  that  Ihl 
trustees  have  to  perform  conneoted  with  say 
particular  religions  tenets?  First,  tiiey  ars  is 
select  a  master.    He  must  be  a  oleigyataii  ol  tfM 
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of  Bngland  in  priests'  orders.  He  has, 
V  received  the  necessary  qnalifioation. 
m  be  no  miscarriage  in  that  respect,  be- 
18  impossible  for  them  to  select  any  other 
than  a  person  who  has  the  necessary 
aon.  The  only  other  daty  they  have  to 
in  any  way  connected  with  any  particular 

tenets,  is  to  keep  the  chapel  m  repair, 
e  tiiey  have  one  duty  to  periorm,  in  wnioh 
ater  can  possibly  miscarry,  because  he 
eot  a  member  of  the  Church  of  England 
*B  orders ;  and  they  have  also  to  see  that 
dl  is  kept  in  repair.  Now,  it  appears  that 
OSes  have  been  practised  as  regards  the 
f  the  charity  property.  The  property  is 
tt  let  on  leases  for  lives,  producing  about 
ear.    Under  the  new  scheme  these  leases 

be  renewable,  as  they  have  been   (in 

for  the  last  century  or  two ;  and  I  am 
;,  when  these  leases  expire,  the  charity 

will  ultimately  produce  about  10,000l 

Therefore,  at  some  future  time,  it  will 
ry  rich  charity.  Now  the  master  is  to 
apend  of  1502.  a  year ;  and  the  chapel  is 
»t  in  repair.  What  are  the  objects  of  the 
)eyond  these  two  things?  Purely  elee- 
f .  Now  it  is  Agreed  on  all  hands  that 
)rty  is  to  bo  under  the  control  of  trustees. 
r  question  I  have  to  consider  is,  who  are 
istees  to  beP    Clause  1  of  the  scheme 

that,  "  the  truMtecs  of  the  charity  shall 
f  such  of  the  trustees  for  the  time  being 
1  pursuant  to  the  provisions  of  the  Act  of 
nt  (5^6  Will.  4  c.  76),  to  be  trustees  of 
icipal  charities  formerly  vested  in  the 
ion  of  the  city  of  Bath,  as  shall  be 
1  of  the  Church  of  England."  So  that 
le  thing  I  have  to  consider  is,  whether 
ords,  "as  shall  be  members  of  the 
»f  England,"  shall  be  retained.  Now  the 
ninciples  applicable  to  cases  of  this  kind 
in  dispute.  The  principle  established  by 
Ion  in  Attorney-ChnercU  v.  Pearson,  acted 
1  settled  in  Shore  v.  Wilson  (the  great 
i  regard  to  Lady  Hewley's  Charities)  is, 
re  there  is  a  cmuity  for  the  purposes  of 
1  in  particular  religious  tenets,  or  where 
a  charity  the  objects  whereof  must  be 

holding  particular  religious  tenets,  it 
governed  by  trustees  whose  opinions  are 
mity  with  those  objects.  If,  therefore,  a 
s  founded,  where  the  recipients  must  be 
I  of  the  Church  of  England,  or  where  no 
leto  than  thoee  of  the  Church  of  England 
b  inculcated,  none  but  members  of  the 
of  England  will  be  permitted  to  be 
of  such  a  charity.  In  L<idy  Hewley's  case 
oided  that  she  was  not  a  member  of  the 
if  England,  or  a  Unitarian.    That  at  onoe 

from  the  administration  of  the  ohari^ 
bers  of  the  Church  of  England,  and  all 
18.  That  case  decided  that,  as  the  charity 
ded  for  the  purpose  of  religious  education, 
objects  of  the  charity  were  to  be  persons 
rtained  the  same  opinions  as  the  founder 
I  to  say,  Protestant  Nonconformists — no 
raid  have  any  voice  in  the  government  of 
itj  who  was  not  a  Protestant  Noncon- 

The  real  difficulty  in  the  case  was  to 

what  religious  body  Lady  Hewlev  was  a 

If  the  Bishop  of  Bath  and  Wells,  who 

bnnded  this  cnarity,  had  founded  it  for 


Surely  religious  objects,  and  had  made  it  a  con-^ 
ition  that  none  but  those  who  entertained  the 
opinions    of  the    Established    Church — that    is, 
the  Established  Church  as  it  was  in  that  day, 
reformed  at  the  time  of  the  Beformation,  and 
now  called  the  Church  of  England— should  be 
recipients  of  the  charity,  it  would  have  followed, 
as  a  matter  of  course,  that  the  charity  could  only 
be  governed  by  members  of  the  Church  of  Eng- 
lanoL    But  he  has  not  laid  down  any  such  rule. 
Beyond   the   objects   to  which  I  have   already 
referred — namely,  the  appointment  of  the  master, 
and  the  keeping  the  cnapel  in  repair — this  is  a 
purely  eleemosynary  charity.    The  whole  of  the 
funds,  after  pa^g  the  master,  and  keeping  the 
chapel  in  repair,  are  devoted  to  purely  eleeniosy- 
nary  purposes,  namely,  to  maintain  poor  brethren 
and  sisters  of  the  hospital.    I  think,  therefore, 
that  the  cases,  to  which  I  have  already  adverted, 
of  Attomey-Oeneral  v.  Pearson,  and  Shore  v.  WUr 
son  (Lady  Hewley's  case),  and  also  the  case  of  the 
Scarborough  Ohariiy  Petitions,  are  to  be  excluded 
from  the  consideration  of  this  case,  because  this  is 
a  charity  of  a  totally  different  character  to  what 
those  were.    The  Scarborough  Ohariiy  Petitions 
was   a   case   in  which    the   sole  object  of    the 
trust  was  to  keep  the  parish  church  in  repair. 
That  being  the   sole  ooject,  it  appears  to  me 
to  be  perfectly  right  that  none  but  members  of 
the  Church  of  EngUmd  should  be  trustees.  Bole  1 
of  Sir  John  Trevor's  scheme  provides  that  the  ob- 
jects of  the  charity  must  be  "  conformable  to  the 
established  Gk>vemment  in  Church  and  State."  It 
might  have  been  contended,  on  that  rule  alone, 
that  none  but  members  of  the  Church  of  England 
could   be  objects  of  the  charity,  because  none 
others  woula  come  within  the  definition  there 
given.    But  in  this  scheme  it  is  deliberately  pro- 
posed by  the  Attorney-General  himself  that  the 
objects  of  the  charity  may  be  dissenters  of  any 
description  whatsoever,  provided  they  are  persons 
of  orderly  lives,  and  in  other  respects  qualified  ; 
and,  as  far  as  I  can  see,  Boman  Catholics  may  be 
objects  of  the  charity.    Baker  v.  Lee  (the  Ilminster 
School  case)  has  been  very  much  referred  to.  That 
was  a  charity  where  the  object  was  to  educate 
children  in  the  tenets  of  the  Church  of  England. 
Ultra  that,  there  was  a  trust  for  repairing  roads, 
so  that  it  was  a  mixed  object.    Lord  Bomilly,  the 
then  Master  of  the  Bolls,  had  decided  that,  as  ixt 
was  a  mixed  object,  there  was  no  necessity  for  the 
trustees  beingexdusively  members  of  the  Church 
of  England.    The  case  tnen  went  before  the  Lords 
Justices,  who  decided  that  as  religious  education 
in  the  school  was  the  primary  object  of  the  charity, 
and  the  repairing  oi  roads  was  entirely  a  sub* 
sidiary  object,  the  primary  object  ought  to  govern, 
and  therefore  the  trustees  must  be  exdusively 
members  of  the  Church  England.    The  case  then 
went  to  the  House  of  Lords ;  and,  the  four  learned 
Lords  beinp  equally  divided,  the  decision  of  the 
Lords  Justices  was  affirmed.    Lord  Cranworth,  in 
that  case,  la^s  down  rules  which,  I  think,  are 
entirely  apphcable  to  this  case.    He  there  says: 
"  Whenever  the  Court  of  Chancery  is  called  on  to 
appoint  trustees  of  a  charity,  its  duty  obTioasly 
is  to  select   those  who    are  likely  best   to  dis- 
charge the  duties  imposed  on  them  by  the  trust ; 
and  where  the  trust  is  confined  to  the  duty  of 
selecting  proper  persons  to  teach  or  expound  the 
doctrines  ot  the  Church  of  England,  or  to  instruct 
children  in  any  branches  of  learning  of  which  tbLA 
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tenets  and  doctrines  of  the  Church  of  England  are 
necessarily  to  form  part,  and  to  apply  tunds  for 
the  promotion  of  that  object,  it  can  hardly  be 
doubted  that,  in  the  exercise  of  a  sound  discretion, 
the  court  will  take  care  that  none  but  members  of 
the  Church  of  England  shall  be  appointed  trustees. 
They  will,  primd  facie,  be  the  persons  best  quali- 
fied to  judge  of  the  fitness  of  those  who  are  to  be 
called  on  to  give  the  neceRsary  instruction.  At 
the  same  time  I  know  of  no  law  making  such  a 
selection  imperative  on  the  court ;  and  I  desire  not 
to  be  taken  to  assent,  without  further  argument, 
to  the  proposition  stated  at  the  bar,  that  in  such 
a  trust  as  I  have  suggested,  where  there  has  been 
no  breach  of  trust,  a  trustee,  otherwise  unexoep- 
tionable,  can  be  removed  merely  because  he  has 
ceased  to  be,  or  was  not  at  the  time  of  his 
appointment,  a  member  of  the  (Jhurch  of  England. 
The  principle  which,  in  such  a  trust  as  I  have 
referred  to,  would  induce  the  court  to  appoint  as 
trustees  none  but  members  of  the  Church  of  Eng- 
land, would  in  like  manner  guide  it  in  the  appoint- 
ment of  corresponding  trusts,  established  tor  the 
benefit  of  any  religions  sect  or  denomination  of 
dissenters  from  the  Church  of  England.  But 
where  the  trust  embraces  other  objects  " — this  is 
the  rule  specially  applicable  to  the  present  case — 
"  besides  those  connected  in  the  manner  I  have 
mentioned  with  the  Church  of  England,  or  with 
any  religious  sect  or  class  dissenting  from  the 
Church  of  England,  then  the  principle  on  which 
the  court  proceeds  in  selecting  as  trustees  none 
but  members  of  the  Church  of  England,  or  of  the 
religions  sect  or  denomination  whose  principle  it  is 
the  object  of  the  trust  to  enforce,  is  no  longer 
applicable."  [His  Lordship  referred  to  the  case 
of  Be  8t.  John's  Hospital  (3  M.  &  G.  235),  and 
to  the  appointment  of  the  trustees  of  the  munici- 
pal charities  of  the  City  of  Bath  to  be  trustees  of 
the  right  of  presentation  to  the  mastership  of 
the  hospital,  and  continued]  :  I  am  bound  to  look  to  | 
the  objects  of  the  charity  to  see  how  it  is  likely  to 
he  administered  to  the  satisfaction  of  those  for 
whose  benefit  it  exists.  It  is  a  charity  founded 
for  the  benefit  of  the  inhabitants  of  the  City  of 
Bath,  and  its  neighbourhood.  The  Uminster 
Sclwol  case  must  be  taken  as  a  decision  that  the 
qualification  of  trustees  will  depend  upon  what 
are  the  main  objects  of  the  charity.  Here  the 
principal  and  paramount  object  of  the  charity 
is  merely  eleemosynary.  Bearing  in  mind  that 
the  principal  object  of  the  trust  is  to  r^^late 
who  are  to  be  the  managers  of  it,  I  entirely  agree 
with  the  decision  of  Lord  Bomilly  in  Attorney- 
General  v.  Calvert,  and  I  intend  to  follow  it.  In 
that  case  the  charity  was  altogether  eleemoftynary. 
There,  as  in  the  present  case,  the  persons  to  be 
selected  were  not  necessarily  to  be  of  any  parti- 
cular religious  class.  The  Master  of  the  Kolls 
t  bene  says:  ''In  eleemosynary  charities  the  reli- 
gious opinioub  and  tenets  of  the  founder  are 
wholly  to  be  disregarded,  and  are  to  be  treated  as 
forming  no  indication  of  his  intention  on  which 
this  court  can  act.  The  presumption  is  that  he 
included  all,  and  the  burden  of  proof  lies  on  those 
who  seek  to  exclude."  In  a  later  case  of  Attorney' 
General  v.  Clifton,  he  did  not  follow  that  decision, 
because  he  found  (adhering  to  the  genenil  prin- 
ciple he  there  laid  down),  ,that,  it  being  a  Church 
of  England  charity,  the  trustees  were  necesRarily 
persons  holding  particular  religions  tenets.  There- 
/'ore,  although  he  adhered  to  the  rale  which  he 


had  laid  down  in  Attomey'General  v.  OaUferi,  it 
was  inapplicable  to  the  later  case.  Then  wfaafe 
have  I  to  decide  P  There  are  only  two  ofajeolB  in 
this  charity  in  any  way  connected  with  re&fnoaM 
doctrines.  First,  the  selection  of  a  master,  whoaa 
qualification  is  so  defined  that  there  can  be  do 
miscarriage.  He  must  be  a  clergyman  of  the 
Church  of  England  in  priest's  orders.  That, 
therefore,  does  not,  in  my  opinion,  require  thit 
Protestant  dissenters  should  be  excluded  from  the 
governing  body.  The  only  other  object  is  keefring 
the  chapel  in  repair,  and  am  I  to  come  to  the  con- 
clusion that  a  body  of  twelve  or  fifteen  trosteei, 
of  whom  a  third  or  fourth  (probably)  are  Pf&- 
testant  dissenters,  will  so  disregard  their  daty  •§ 
to  allow  the  chapol  to  go  into  decay?  Bejmid 
these  two  obiects,  the  trustees  have  the  diilj  of 
distributing  this  charity,  and  beyond  that  thore  is 
no  duty  to  be  performed.  Therefore  the  primary 
and  paramount  object  of  this  ohari^  is  eleemosy- 
nary ;  and,  it  being  so,  I  can  see  no  reason 
whatever  why  Protestant  dissenters,  having  the 
qualification  which  these  trustees  most  nave, 
snould  be  excluded.  I  therefore  come  to  the  con- 
clusion that  there  is  no  occasion  whatever  for 
introducing  this  restriction,  which,  I  am  satisfied. 
would  be  most  unpalatable  to  the  inhabitants  of 
the  district  who  are  to  have  the  benefits  of  the 
charity.  I  shall  refer  the  scheme  back  to 
chambers,  with  the  declaration  that  the  trostees 
to  be  appointed  by  the  scheme  need  not  be 
exclusively  members  of  the  Church  of  England. 

Solicitors :  CUibon ;  G.  Fred,  Cooke, 


(Before  Vice-Chancellor  Bacon.) 

Reported  by  F.  Qovld  and  H.  L.  Fbasbb,  Maqm^ 
BuTi«ten^t>LAW. 

Feb.  26  and  March  30, 1876. 

Be  The  West  Hartlepool  I&on  Company  (Ldcrbd): 
Ex  parte  The  West  Habtlbpool  iMnoYEKsn 
Commissioners. 

Company  —  Winding-up  —  Bate  assessed  hefiurf 
unndingitp — Proof — The  Companies  Act  1868 
(m.  110, 144,  l^)—Thfi  West  HaHl^ool  Imnrm- 
ment  Act  (33  4-  34  Vict,  c.  113)  1870,  »#.  3«B,S77. 
380,  384.  386,  387. 

On  the  Ist  June  1875,  the  Improvement  Comwih 
sioners  for  H,  made  a  highway  and  improvement 
rate  for  their  district  for  the  six  manihs  ending 
the  ilst  Dec.  1875,  and  assessed  the  propertifin 
the  occupation  of  a  compamf  ai  875L  On  tik« 
8^^  July  1875,  the  company  went  inio  Uqwids- 
tion,  and  thereupon  ceased  to  carry  on  husinm^ 
and  th-e  liquidators  of  the  company  entered  M 
possession  of  the  property  solely  for  the  prnfoea 
of  the  winding-up  The  com/mvseiom^ers  heeisii 
claimed  payment  in  full  of  the  rale  from  tii 
liquidators,  as  the  persons  in  the  ooeupaliim  ^ 
the  property  for  the  time  being : 

Held,  that  the  liquidators  were  not  hownd  to  pen 
the  rate  in  full,  and  that  the  oommimonen 
must  prove  in  the  winding-up  for  euek  sum  si 
they  m,ight  be  entitled  to. 

Adjourned  summons. 

On  the  Ist  June  1875,  the  West  Hartlepool  In* 
provement  Commissioners,  pursuant  to  toe  Weil 
Hartlepool  Extension  and  Improrement  Ad  187IK 
Huly  made  an  improvement  and  a  highway  itl» 
for  the  period  of  the  six  mon^  ending  Ihe  Sltt 
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'6.  Under  snob  rate  the  prembea  in  the 
n  of  the  West  Hartlepool  Iron  Company 
BMed  at  the  sum  of  3751. 2i.  lid.,  and  anch 
mk  wea  daly  served  upon  the  oompanj. 
3  Bth  Jnlj  a  reaolation  waa  paased  for  the 
J  winding-up  of  the  company,  and  liqui- 
Bre  appointed ;  bnt,  inasmuch  as  an  order 
le  on  the  10th  Jaly  Tor  the  compulsory 
Dp  of  the  oompany,  which  waa  in  force 
SOth  JdIj,  when  an  order  naa  made  fur 
m  the  Tolnntary  winding-up  under  super- 
te  liqoidatora  did  not  in  auy  way  interfere 
inter  into  possession  of  the  worka  until 
SOth  Jnlv. 

irka  of  the  company  oonaiated  of  rolling 
1  blast  fnmacea.    At  the  rolling  mills  the 

employed  upwards  of  1500  men.  All 
n  were  paid  ofi  on  the  12th  Jane  187.). 
laal  furnaces  the  company  employed  about 

The  bnlk  of  these  men  were  paid  oS 
h  Jnne  1875,  on  which  date  the  furnaces 
oped  down.  After  that  time  a  au£Bcient 
of  men  were  kept  on  to  blow  out  the 

The  blowing  out  of  the  farnacea  com- 
Hi  the  7th  July  1875,  and  waa  completed 
tth  Jnly. 

the  1i()uidatorB  came  into  possession  the 
)re  completely  idle,  and  no  iron  had  been 
Cared  at  the  mills  or  produced  at  the 
rnaces  since  the  8tb  Jnly  1875.  The 
n  employed  two  watchmen  on  the  works, 
iBJonally  euoh  labourers  as  had  been  re- 
r  the  pnrpoae  of  loading  np  iron,  and  old 

ig  had  bren  done  by  the  liquidators  at 
ka  aince  they  entered  into  possession, 
a  realiae  and  despatch  the  iron  and  old 
;  and  the  maoliinery  had  been  greoaed 
ed  once  a  fortnight,  for  the  purpose  of 
it  in  order. 

le  parpose  of  poor-rates,  the  rating  had 
need  according  to  the  principle  adopted 
■e  of  works  lying  idk'.  The  liquidators 
o  pay  the  rate  in  full,  alleging  that  the 
ionara  ought  to  prove  for  the  amount 
le  winding-up.  On  the  other  hand,  the 
ionere  contended  that  the  rate  waa  a  con- 
iability,  and  that  the  liquidators,  as  the 
oconpiers  of  the  worka,  were  bound  to 
«te  in  full,  and  on  the  Srd  Dec.  tfaey  took 
nraon:'  to  enforce  their  claim.  The  eura- 
B  now  adionrned  into  oonrt. 
admitted  that  auch  part  of  the  rate  as 
Ue  for  the  period  from  the  Ist  to  the  8th 
anat  be  proved  for  in  the  ninding-np. 
in  support  of  the  summons. — This  rate 
ie  die  m  diem.  On  the  8th  of  July  a 
foocupation  occurred,  and  the  liquidators 
raons  m  occupation  ot  the  premises  from 
B  must,  from  the  time  of  their  taking 
in,  pay  the  rate  in  full.  He  referred  i-o 
bmpuiiei  Aot,  1803  u.  110.  lU; 
lUrtlepool  ImproTeoiBiit  Aot,  1870,  si.  368, 
387.381;  (a) 

ria  Htavan,  L.  Bep.  6  Ch.  App.  462. 
Hon  Buckley,  for  the  liqnidatora. — This  ia 
oint,  bnt  in  principle  is  covered  by  au- 
Althongh  a  wiiiding-u)i  order  has  been 
B  company  still  exists  for  all  pntcticsl 
notil  a  disHolntion  order  has  been  mad)*. 
Moy  ia  Htill  in  possession  fay  its  officers, 
lators,  but  simply  for  the  purposes  of  the 
.  Cab. — Vol.  X. 


I  winding-up.  There  has,  therefore,  been  no  change 
of  occupation,  aad  the  liquidators  cannot  be  made 
responsible  for'  a  debt  due  from  the  company. 

I  Further,  the  rate  is  a  debt  due  and  demandable 
I  at  the  time  it  was  mode,  and  might  have  been 
:  levied  hy  distress.    It  is,  therefore,  a  debt  provable 

in  tliB  winding-up.    He  referred  to 
(         The  Companiea  Aot,  1862,  ■.158; 

'   HkdJapool  ImproTament  Aot,  1870,  Bs.  371, 
"■   —.i[a) 


(a)  The  mftterikl  seotioiiB  at  the  West  Hartlepool  Im- 
pri'Tement  Aot  1870,  were  the  following: 

Soot.  368  emponered  the  eommiBiiiiiier*  to  aiaka, 
atseas,  and  lev;  an  improvement  rate,  inoh  rate  to  be 
■nnde,  aeMSud,  auj  levied  "  on  the  ooonpien  of  all 
(Qoh  kinds  of  property  as  by  tha  lavs  in  force  'or  the 
time  being  ar«  uMBBsbla  to  the  rate  for  the  ralief  of  tba 
poor,  aooording  to  the  r»leablB  valna  of  snob  property." 

Seot.  377,  If  Bt  thetimeottbernkkiDgof  BJi;  improve- 
ment  or  highway  rate,  &□;  premisea  in  reapeot  of  whioh 
tha  rkta  ia  made  are  ncoooapied,  anoh  prsmiea^  (hall  be 
inolarled  in  the  rate,  bat  tha  rate  ahaJl  not  be  oharged  on 
any  peraon  in'  reepeot  of  tha  aams  whilst  they  oontinaed 


3  be  a 


sooh  p 


e  after- 


,..Bd  daring  auy  part  of  tbe  period  for  wMoh 

the  rate  waa  made  and  before  the  same  haa  bean  fall; 
paid,  the  name  ot  the  tuooming  tenant  Bball  be  insertad 
m  the  rate,  and  thpreopon  m>  mnah  of  the  rate  aa  at  the 
oommenoement  ot  his  tenaney  is  in  proportion  to  thn 
remamdei  of  the  aaid  period,ahallbeaolleatad,i 
and  paid  in  the  aame  manner  in  all  reepeota 


if  tbs 

,. , ^ _.._  ..ma  when  the  tate 

waa  made ;  and  if  any  owner  or  ooonpiar  asseiBed  or 
liable  to  unj  »noh  rata,  oeaaaa  to  he  owner  or  oooupier  ot 
the  premiaaa  inr^Hpaot  whereof  which  he  ifl  ao  aaieaafHl 
or  liable  before  tbe  end  of  tbs  period  (or  which  the  rate 
WM  made,  and  before  thesame  iafallypaid,  he  shall  be 
liable  to  pay  only  snuh  part  of  tbe  rate  a«  in  proportion 
to  tha  time  during  whioh  he  oontinnea  to  be  saoh  owne 


ij  paraan  aftar- 
ef  the  I 


DOaaierof  the  premiiiHit  dnriog 

■hall  pay  snah  part  of  the  catr 

JQtmg  whioh  be  ooatiDQei 


pott  of  the  aaid  period,  be  ahall 
aa  ill  in  proportion  to  the  time  • 

to  be  SDoh  owner  or  o  ten  pier,  and   the  si  __    .   

reooveced  from  him  in  the  same  maDoec  •«  if  be  had  been 
originally  Kaaeaaed  or  liable. 

Seat.  380.  Eiery  improvement,  highway,  or  other  rate 
made  nnder  the  authority  of  this  Aot  shall  be  fairly 
tranacribed  in  a  book  and  shall  be  sealed  with  the  eem- 
mon  aeal  ot  the  oommisaianera  ;  and  no  allowanoe.  pnbli- 
oati'm.  or  other  lormality  whatever  other  than  aaob  M  is 
eiproSHly  preaoribed  by  this  Aot  sbaU  be  reqidiile  to  the 
vuldity  of  any  aaoh  rate. 

Soot.  384.  The  commiaaionfia  miy  from  time  to  time 
amecd  any  rate  by  inaerCing  tharein  the  name  of  any 
parson  who  onght  to  have  been  rated  or  who  ainca  the 
making  thereof  has  beoome  liable  to  be  ratsd,  or  by 
■trikii^  oat  tbe  name  of  any  pereoa  who  onsht  not  to 
have  been  rated,  or  hy  inoceaaiDg  or  redooing  tne  earn  at 
which  any  peraon  ia  rated,  or  by  making  each  other 
altarationa  therein  aa  will  make  snch  rate  oomformable 
to  this  Aot,  an-)  DQsanh  alteration  shall  beheld  to  vidate 
the  rate  or  render  it  lets  operatiTe  ;  but  any  person  shall 
have  the  same  right  to  apneal  from  any  saib  amend- 
ment aa  he  wooIJ  have  had  it  the  matter  of  ameudment 
bad  appeared  in  the  rate  originally  made,  and  with 
rrapeot  to  him  the  amended  rato  ahall  be  oaoaidered 
to  haie  been  made  at  thn  time  when  he  reosived 
uotioe  of  the  amendmeat ;  and  in  the  oaae  of  any  pereon, 
tbe  amoont  of  whose  rate  ia  inoreaaed  by  the  amendment 
or  whose  name  is  newly  inserted  aa  aforeiaid.  the  rate 
ahall  not  be  payable  by  him  imtil  seven  days  after  notice 
of  tlM  amendment  given  to  him. 

Beet.  386.  It  any  perion  tails  to  pay  the  amonnt  dne 
by  him  in  reapeot  of  any  rate,  tbe  oommisaionrra  nuy 
Teoorerthe  amount  with  the  ooata  by  pnraeediug  in  any 
oonrt  ot  competent  jmisdiotlon ;  or  any  jnetioe  may,  on 
the  applioBtion  of  the  eommissioneni,  rnmmon  e»oh 
person  to  appear  bafocs  him,  or  any  other  jastioe,  at  the 
tlTD*tobemsntioD«din  tbesnmiDona,  toahowoanae  why 
tbe  tate  dnefram  bfm  shonld  not  be  paid,  and  ia  ease 
snffieicnl  oaoae  for  the  non-paynient  ot  saah  rate  ia  not 
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The  VicE-OuASCELLOB. — Tou  say,  Mr.  Buckley, 
that  this  ia  a  case  of  first  impression.  Windiag- 
up  oases  have  been  very  namerouB,  and  claima  for 
rates  and  taiea  must  hare  frequently  occurred  in 
tfaem.  I  should  like  to  know  what  has  been  the 
practice.  I  am  a  little  struck  by  the  observation 
thai  the  liquidators  ahould  stay  in  the  occnpaiion 
of  rateable  property  without  pt^^ing  the  rates. 
There  is  a  clause  giTing  the  commissioners  a  right 
to  distrain  for  liheir  rates.  What  the  court  has 
done  with  reference  to  the  right  of  distress  has 
been  to  eiercise  a  sort  of  diBcretion  upon  it, 
always  preserving  the  lawful  right  of  a  landlord 
to  distrain.  One  cannot  find  it  in  the  Act,  or 
within  the  limits  of  common  sense,  that  becaase 
the  company  is  wound-op,  therefore  tbe  liqui- 
dators can  remain  in  occupation  without  payment 
of  rates,  perhaps  without  payment  of  rent.  Tbe 
qnestiun  oughtto  be  considered  and  settled.  I  wish 
that  on  both  sides  yon  would  inquire  a  little  about 
it,  and  let  me  know  the  result  of  yonr  inquiries 
some  other  day. 

March  SO.— Buckley  stated  that  they  had  been 
unable  to  find  any  authority  on  the  point.  He 
further  contended  that  as  tho  rate  was  a  debt  for 
which  the  commissioners  could  have  distrained  be- 
fore the  winding-up,  and  that  as  they  had  not  then 
exercised  that  right,  tbe  court  would  not  grant 
them  leave  to  distrain  after  the  winding-up  order 
had  been  made  :  (Be  Traderi  North  Staffurdnkire 
Oarrying  Company,  L.  Rep.  19  Eq.  60).  The  sum- 
mons  for  pavment  in  full  could  not  therefore  suo- 
oeod,  and  what  amount  the  commissi  oners  were 
entitled  to  would  be  decided  when  they  came  in  to 

Bighy,  contra. — Tbe  rate  is  not  only  made  a  debt 
recoverable  by  distress,  bnt  itisalsomadeacharge 
on  tbe  properly  in  the  pcsscssioa  of  the  occupier. 
It  is,  therefore,  a  charge  on  tbe  property  of  tbe 
company  in  the  possession  of  the  liquidators,  and 
tbo^,  as  the  persons  for  the  time  being  in  tbe  occu- 
pation of  the  property,  must  pay  it  in  full.  If  they 
are  relieved  an  additional  charge  will  have  to  be 
made  on  their  neighhoui's. 

The  Vice-Chascellor.  —  Common  sense  and 
common  honesty  ought  to  help  me  to  decide  this 
question.  I  hope  it  will  be  taken  elsewhere.  It 
aeema  that  the  possession  of  the  liquidators  is 
merely  possession  and  occapation,  but  not  enjoy> 
ment,  and  that,  I  think,  ia  not  the  occapation  in- 
tended by  the  Act.  All  I  cxa  do  is  to  dismiss  thia 
summons  without  costs,  leaving  it  to  the  couirois- 
sioners  to  carry  in  such  proof  in  the  winding-up 
as  they  may  be  entitled  to. 

Solicitors  for  the  commissionors,  J.  Crmody 
and  Son,  agents  for  W.  W.  and  P.  Brunlon,  West 
Hartlepool. 

Solicitor  for  liquidator,  R.  T.  Jarvit,  agent  for 
Bnlehinson  and  Lucas,  Darlington. 
sbown,  the  same,  with  snob  ooata  m  to  tha  jnstioii  seams 
MtMoaable,  mar  be  Isnad  bj  diatreaa,  and  anob  jutioa 
may  issue  his  indgmaat  aoooidinKly  : 

Saot.  387.  When  atij  lale  is  made  for  a  paitionlar 
pariod,  and  tha  owner  or  oooapiei  rated  onaaea  to  be 


and  if  anj  other  panon  beocines  tha 
of  tha  property  dDrioB  aaj  part  of  I 
parson  ahall  otUy  be  Uabla  to  p^  tha  propottian  tt  tha 


t  neh  paiiod,  awdi 


lata  for  Um  tliiM  dnring  whtoh  ba  h^ds  or  oooapiss  ihi 
pnxwrte,  and  tha  same  ntaj  ba  neomed  fron  Um  as  i 
at  bad  b««n  originallj  tatM. 


May  11  and  12, 1876. 
Febci  (app.)  V.  AsHFOKD  nmoM  (rosp.) 
Poor  rate—  Market  tolls — Oeeupalion  oftmL 
The  appellant  mo*  rated  at  the  oeevpUnr  of  toBt, 
lande,   and    buildings   lUuatsd   in  the  Ati^ori 
eaitle  market ;  and  among  the  groii  rteaifAa  apoa 
which  the  valtiation  was  ettimaied,  loera  itemufor 
thp  sheep,  cattle,  pigs,  and  horses  admiUed  Mt 
the  iiiarket  dttring  the  year  at  a  juted  tnm  par 

In  1671  Charlte  II.  granted  by  charier  to  Lori 
Straagford,  his  heirs  and  assigns,  a  tna*lcat  iitls 
holden  every  alternate  Tuesday  wilki*  or  mear 
to  the  foion  of  Aahfard,  together  aith  the  toQs  oai 
proJUs  thereof.  No  evidoics  is  to  be  found  (if  the 
aeluai  celallishmenl  of  a  market  tmder  Ous 
ehoHer;  hut  in  1784a  stock  market  vat  esbMithti, 
and  for  some  time  afierwardi  held  upon  eten 
fourth  Tuesday.  From  1793  to  18C6  a  sloii  lad 
cattle  nuirket  was  held  on  every  alternate  Turedof 
in  l}te  main  street  ofAahford,  the  lord  of  the  maaor 
and  the  inhabitants  reeeiving  certain  paymtnU 
for  the  %tte  of  such  pens  as  either  of  Omat 
siipjilied  respectively,  but  no  ioUe  appeared  is 
haos  been  levied  upon  animale  sold  at  thi 
market.  After  many  mesne  atrngnments,  ia 
1856  the  appeUanl'a  lessors,  ineorporab^  as  a 
limited  eompany,  obtained  a  conveyance  in  fee  <^ 
a  place  of  land  in  the  manor,  and  "  oO  tta  tails, 
staUagen,  dues,  profUs,  or  emolnmenU  vihatsotfir 
arising  from  all  markets  and  fairs  held  M  tt« 
said  town  of  Aahford,"  except  the  meai,  fish,  and 
vegetable  iiiarket  In  1874  the  appeOant  hirai 
from  the  company,  at  a  fijtcd  annitai  rtnl,  tartM» 
fixed  toUs  of  the  ealtU  markti,  the  lands  bA>ngitf 
thereto,  and  thsfairs  and  ofW  perquiiiles.  Tki 
land  oec^ipied  by  tite  market  is  fenced  in,  and 
kept  locked  tohen  not  nsed  for  market  or  olksr 
purposes.  Some  ptna  in  the  market  are  aippn- 
printed  In  parlicul'ir  owners  and  aaiesmen,  a»i 
others  are  free  for  any  animals 
All  nni'mals,  Iwuever,  pay  toll  fo> 
the  market. 

Held,  upon  a  ease  slated,  thuA  (ha  tolls  for  odw't- 

(ancs  to  the  jnarket  uyere  incident  to  ih»  toA  M  ■> 

to  he  taken  iiUo  consideration  as 

valv£  of  the  occupation,  and  were 

ket  toUa  which  could  not  be  rated. 

Tnis  was  a  case  stated  for  the  opinion  of  As 

High  Court  of  Justice  under  the  proviaioni  of  the 

statute  12  &  13  Vic  c.  45,  s.  11,  by  oonaaatof  tbi 

parties,  and  bv  order  of  Quain,  J.  aftar  notiec 

S'ven  of  appeal  to  the  court  of  quarter  aeanoofv 
e  Eastern  division  of  the  county  of  Kent  ■gsiut 
two  several  rates  for  the  relief  of  the  poor  of  A* 
said  parish,  dated  respectively  the  lOth  Matdb, 
and  the  24th  Aug.  1874,  which  were  aa  br  ai  ii 
neccaaary  for  thia  case,  as  follows : — 

OoDQpier,  JsmsB  Feroy  :   owner,  CatUe  Market  Ota- 
pauj  ;  deaotiption,  toll*,  land,  and  b 


Tbe  rate  of  24th  Ang.  1874  mm  vaeOf  lh» 
same  except  the  word  "  tolls  "  in  tha  dawx^tte 
which  was  left  out. 

1.  The  appellant  is  the  leaMa  of  tha  AiUM 
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:et,  and  the  respondents  are  the  church- 
id  overseers  of  the  parish  of  Ashford, 
lessmeDt  committee  of  the  West  Ash- 
in  the  county  of  Kent, 
edaation  list  on  which  the  above  rates 
d  contains  the  same  values  as  in  the 
}Le  question  which  arises  in  the  case  is 
e  respondents  have  adopted  the  correct 
I  calculating  these  values, 
ppellant  contends  that  the  correct  mode 
ning  the  values  in  the  valuation  list  is 
ning  the  rent  which  a  tenant  from  year 
l^ht  reasonably  be  expected  to  give  upon 
»ble  terms,  and  that  this  rent  in  every 
be  calculated  by  reference  to  the  last 
.atement  of  receipts  and  expenditure  in 
r  now  well  established  and  adopted  in 
>f  railway,  gas,  and  water  works,  and 
rtakings  of  a  similar  description, 
following  are  the  particulars  of  the 
id  expenditure  of  the  year  ending 
larch  1875,  which  are  sufficiently  ap- 
to  the  receipts  and  expenditure  of  the 
ear,  and  may  in  pomt  of  fact  be  used 
»tlement  of  the  list,  if  the  appellant  be 
s  contention  in  point  of  law. 

tiPTS  FOR  TsAB  BNDiNa  25th  Mabch  1875. 

£    8.    d. 
ftt  sheep,  at  Is.  6d.  per  soore  ...  225  14    0 

ttore  sheep,  at  Is.  per  score  129    8    3 

t  beasts,  at  3ci.  each    83  17    6 

>re  beasts  and  calves,  at  2d.  each    34    4    4 

Is,  Is.  each 6  15    0 

pens,  carts,  and  waggons 26    7    6 

,  asses,  and  mules   88    5    6 

7  auction  sales 41    3    9 

tables,  Ac 42    6    0 

vs,  keep,  lodging  cattle,  Ao 35  18  11 

s  and  other  exhibitions  25  10    6 

ery  and  oasnal  goods 40    2  10 

)   30    0    0 

M  14  15  11 

1  be  seen  that  the  first  seven  of  these 
unt  to  544L  12s.  Id.,  and  the  last  seven 
^«.  lid.;    making  together  a  total   of 

St  this  total  of  receipts  the  expendi- 
iges,  rates,  taxes,  water,  gas,  and  repairs 
2«.  4d,t  leaving  a  balance  of  5802.  l?^.  SoL 
led  between  landlord  and  tenant,  and 
snant's  capital  required  to  work  such  a 
rould  manifestly  pe  very  small,  this 
ifficient  in  fact  to  support  the  valuation 

•he  appellant  admitting  that  the  last 
18  would  be  correctly  brought  into  the 
,  contends  that,  under  the  circum- 
plained  in  the  subsequent  paragi-aphs 
le,  the  whole  of  the  first  seven  items 
tolls  in  gross  which  are  not  taken  by 
any  occupation  of  lands  or  buildings, 
erefore  they  ought  to  be  excluded  from 
te  of  rateable  value  upon  the  authority 

R^g.  y.  Caswell  (L.  Rep.  7  Q.  B.  328). 
oUowing  are  the  tacts  material  to  the 
ion  of  this  contention  : 
ided  to  this  c^se  was  a  copy  marked  A 
slation  of  an  inquisition  taken  on  the 
23  Car.  XL)  by  virtue  of  a  writ  of  od 
'iU7)i;    and  also  a    qopy  of  a   charter 

dated  23rd  Nov.  in  tlie  same  year,  by 
hrket  at  Ash  ford  was  granted  to  Philip 
i^trangford  as  by  the  said  iuquisitiou 
r  more  fully  appeared. 


I 


10.  In  the  year  1710,  by  indenture  of  lease  and 
release  bearing  date  the  28th  and  29th  July 
respectively,  the  manor  of  Ashford  was  conveyed 
to  George  Sayer  together  with  all  its  appur- 
tenances among  which  markets  and  fairs  (but  not 
tolls)  are  specially  mentioned ;  and  after  several 
mesne  assignments  the  manor  with  its  apnur- 
tenauces  was  on  the  21st  Feb.  1803  conveyea  to 
Thomas  Dawes  and  William  Whitfield  in  trust 
for  George  Elwick  Jemmett,  and  included  in  the 
conveyance  were  all  tolls  or  dues  arising  and  to 
be  coUected  at  the  market  and  fair  to  the  said 
manor  belonging  and  of  right  appendant. 

11.  George  Elwick  Jemmett  aied  in  1831,  and 
was  succeeded  in  his  estates  by  his  son  G^eorse 
Elwick  Jemmett,  jun*!  to  whom  in  1845  the 
representatives  of  Thomas  Dawes,  who  was  then 
dead,  conveyed  all  their  testator's  title  in  the 
manor. 

12.  It  is  impossible  in  the  present  day  to  say 
whether  any  market  was  actually  established  by 
Philip  Lord  Strangford  at  or  near  the  date  of  the 
original  charcer;  out  if  any  such  market  ever 
was  established,  it  is  clear  that  it  must  have 
fallen  into  disuse  some  years  before  the  year  1784; 
but  whether  because  the  charter  had  become 
forfeited  or  had  reverted  to  the  Crown,  or  whether 
simply  because  there  was  no  attendance  of 
dealers,  there  is  no  evidence  now  obtainable  to 
show. 

13.  On  the    7th  Jan.  1784  an   advertisement 

appeared  in  the  Kentish   Oazettef  a  local  paper 

having  very  considerable  circulation  in  that  pArt 

of  the  county  as  follows  : 

Ashford  Monthly  Stock  Market, 
The  4th  Tuesday  in  every  month. 
For  all  sortd  of  fat  and  lean  stock. 
It  having  been  for  manv  years  the  general  wish  of  the 
inhabitants  of  this  part  of  the  county  that  a  stock  market 
should  be  established  at  Ashford,  a  plan  is  now  on  foot 
for  that  parpose  to  commence  on  Tuesday  the  27th  Jan. 
next  1784,  and  to  be  continued  on  the  fourth  Tuesday  in 
every  month. 

It  in  requested  that  all  gentlemen,  graziers,  farmers, 
and  others  will  give  every  encouragement  to  the  under- 
taking by  sending  their  btock  to  this  market,  there  being 
proper  pens  pri)vide<l  at  6d.  each,  a*id  careful  drovers  to 
forward  aach  part  of  the  stock  as  shall  be  unsold  to 
Smitiifield  market  for  the  following  Monday.  The  market 
ends  at  half- past  12  o'clock. 

By  whose  authority  this  advertisement  was 
inserted,  and  whether  the  lord  of  the  manor  for 
the  time  being  was  a  party  to  it,  there  is  no  evi- 
dence to  show. 

14.  From  and  for  sometime  after  the  27th  Jan. 
1784,  a  stock  market  was  held  at  Ashford  on  the 
fourth  Tuesday  in  every  month.  This  day  was 
afterwards  altered  to  the  first  Tuesday  in  every 
month,  and  subsequently  in  June  17^3,  from  the 
first  Tuesday  only  to  the  first  and  third  Tuesdays 
in  every  month.  By  whose  authority  these 
alterations  were  made,  and  whether  the  lord  of 
the  manor  for  the  time  being  was  a  party  to  either 
of  them,  there  is  no  evidence  to  show. 

15.  In  modern  times,  as  far  back  as  living 
memory  can  go,  and  down  to  the  year  1656,  there 
has  unquestionably  been  a  stock  and  cattle  market 
held  on  every  alternate  Tuesday  throughout  the 
year  in  the  main  street  of  the  town  of  Ashford,  in 
which  pens  were  provided  for  sheep.  In  the  year 
1854  rails  were  put  up  on  moveable  posts  to 
which  beasts  could  be  tied  by  haltera.  These  pens 
and  rails  were  provided  by  the  lord  of  the  manor 
in  that  part  of  the  street  where  hit  own  baildingi^ 
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the  market  and  court  house  were  situate,  and  in 
other  parts  of  the  street  by  the  inhabitants  who 
used  to  place  such  pens  and  rails,  each  one  in 
front  of  nis  own  house,  and  a  toll  of  9d.  used  to 
be  paid  for  each  lot  of  sheep  penned,  and  2d.  for 
eacn  beast  tied  up.  These  tolls  were  paid  to  the 
lord,  if  the  pens  or  rails  used  were  provided  by 
him,  otherwise  to  the  particular  inhabitant  whose 
pens  or  rails  were  usea. 

16.  Sometime  before  his  death  in  1831,  but 
when  precisely  does  not  appear,  Greorge  Elwick 
Jemmett,  the  then  lord,  caused  to  bo  printed  and 
circulated  a  notice  of  certain  tolls  which  would 
for  the  future  be  charged  to  persons  frequenting 
the  market.  It  does  not,  however,  appear  affirma- 
tively that  the  tolls  therein  mentionea  were  actu- 
ally levied,  or  that  any  further  or  different 
payments  were  made  than  those  mentioned  in  the 
last  paragraph,  and  nothing  ever  was  paid  for 
either  horses  or  pigs. 

17.  In  the  vear  1856,  the  market  as  held  in  the 
main  street  nad  become  so  great  a  nuisance  that 
it  was  determined  to  remove  it,  and  accordingly  a 
company  was  incorporated  on  the  25th  Sept.  in  thnt 
year  under  the  provisions  of  the  statute  19  &  20 
Vict.  c.  47,  under  the  title  of  "  The  Ashford  Cattle 
Market  Company  Limited,^  to  whom  Greorge 
Elwick  Jemmett,  jun.,  the  then  lord  of  the  manor, 
granted  a  lease  of  a  piece  of  land  within  the  manor 
tor  a  term  of  ninety-nine  years,  together  with 
''all  the  tolls  and  stallages,  dues,  profits,  and 
emoluments  whatsoever  arising  from  all  markets 
and  fairs  held  in  the  said  town  of  Ashford,  now  or 
hereafter  payable  to  the  said  George  Elwick 
Jemmett,  his  heirs  and  assigns,  as  lord  or  lords  of 
the  manor  of  Ashford,  and  which  he  and  thev  can 
lawfully  claim  or  demand,  with  their  rights, 
members,  and  appurienances,  save  and  except  the 
tolls  which  may  arise  from  any  such  meat,  fish, 
vegetable,  or  fruit  market,  which  is  now  or  may 
hereafter  be  established  in  the  said  town  of  Ash- 
ford." 

18.  There  was  also  contained  in  this  lease  a 

Provision  for  the  subsequent  purchase  of  the  land 
y  the  said  company,  which  purchase  was  carried 
out,  and  the  land  m  fee,  together  with  the  tolls, 
&c.,  as  described  in  the  last  paragraph,  was  con- 
veyed to  the  company  on  the  13th  Oct.  1868. 

19.  By  an  agreement  dated  19th  March  1874, 
the  said  directors  agreed  to  let,  and  the  appellant 
agreed  to  hire,  for  a  term  of  three  years  from  the 
20th  March  1874,  at  a  rent  of  67H.  per  annum, 
"  All  those  the  tolls«  profits,  and  emoluments 
arising  and  to  be  received  in  and  by  reason  of  the 
cattle  market  established  within  the  said  town  of 
Ashford,  and  set  forth  in  the  schedule  at  the  foot 
of  these  presents,  together  with  all  the  buildings 
and  grazing  lands  belonging  thereto  and  now 
used  tnerewith.  .  .  .  And  also  the  right  of  holding 
the  fairs  and  other  exhibitions  heretofore  held  in 
such  market,  and  the  perquisites  arising  there- 
from." 

20.  The  land,  the  subject  of  the  lease  and  con- 
veyance mentioned  in  paragraphs  17  and  18,  and 
of  the  lease  mentioned  m  the  last  paragraph,  was 
and  is  the  land  mentioned  in  the  rate.  The  whole 
of  it  has  been  fenced  in  and  is  entered  by  one 
entrance  only,  which  the  company  or  their  lessee 
keep  looked  whenever  no  market,  or  fair,  or  other 
exhibition  is  being  held.  The  area  within  the 
fence  is  provided  with  pens  for  cattle  and  sheep, 
wanj  of  which  pens  are  marked  with  the  names 


of  particular  salesmen  who  attend  the  nutrket^ 
and  each  of  whom,  when  instructed  by  any  oinwr 
of  cattle  to  sell  for  them,  has  the  cattle  or  ibaep 
to  be  sold  driven  into  one  of  the  pens  so  marku 
with  his  own  name.  There  are  other  pens  and 
rails  marked  "private,"  and  these  are  reserfed 
for  owners  of  stock  who  manage  their  own  siJei 
without  the  intervention  of  palesmoi. 

21.  At  the  entrance  of  the  market^  tolls  sra 
taken  upon  all  stock  that  is  driven  inside  the 
gates,  wnether  penned  or  tied  up,  or  not»  and 
whether  sold  or  not ;  and  these  are  the  tolls  men- 
tioned above  in  paragraph  4,  as  included  in  the 
gross  receipts;  and  when  these  payments  are 
once  made,  the  animals  can  be  tied  up  or  penned, 
and  so  kept  during  market  hours  witnont  farther 
payment.  These  payments,  however,  only  entitle 
the  uwner  to  keep  the  stock  in  the  market  during 
the  market  hours.  If  the  owner  allows  the  stock  to 
remain  beyond  the  time  for  dosing  the  market, 
the  animals  are  then  put  into  lairs,  for  the  ose  of 
which  extra  charge  is  made.  Sometimes  animslt 
are  taken  into  a  portion  of  the  market  known  as 
the  new  buildings,  and  in  this  case  also  an  extrt 
charge  is  made.  The  items  Nos.  9  and  10  respeo> 
tively  of  the  gross  receipts  in  paragraph  4  are  the 
receipts  in  the  year  ending  20th  March  IBTS^ 
in  respect  of  such  extra  charges. 

22.  Upon  these  facts  the  appellant  oontends 
that  the  market  originally  granted  to  Philip,  Yis- 
count  Strangford,  continues  to  the  present  day, 
and  is  now  vested  in  the  Cattle  Market  Gompanj; 
and  that  all  such  tolls  as  are  paid  and  payable  m 
respect  of  animals  on  their  entrance  into  the 
market  are  levied  only  as  the  tolls  in  ffross  which 
the  original  grantee  might  ha?e  leviea  by  virtne 
of  the  charter  of  23  Charles  XL ;  and  that  it  makes 
no  difference  in  this  respect  that  the  owner  or 
salesman  is  afterwards  allowed  to  have  them 
penned  or  tied  up  without  further  payment. 

23.  The  respondents  contend — nrst,  that  the 
rent  reserved  of  £571  is  of  itself  sufficient  to  shov 
that  the  gross  estimated  rental  and  net  rateable 
values  are  not  over  estimated ;  secondly,  that  the 
charter  to  Lord  Strangford  was  a  grant  of  i 
market  to  him  personally  and  not  as  lord  of  the 
manor,  and  that  consequently  the  market  ne?er 
was  appurtenant  to  the  manor,  and  so  never 
passed  to  the  George  Elwick  Jemmett  estate; 
thirdly,  even  if  it  did,  they  contend  that  from  the 
long  period  during  which  the  market  fell  into 
disuse  prior  to  17^  (the  precise  length  of  whioh 
is,  however,  quite  unknown),  the  preenmptioB 
arises  that  the  charter  had  reverted  to  the  CroiwB 
by  forfeiture  or  otherwise ;  fourthly,  they  contend 
that  the  circumstances  under  which  the  market 
is  now  held  differ  so  widely  from  the  terms  of  tiw 
gmnt  in  the  particulars  hereinbefore  mentioBed, 
that  it  is  impossible  that  the  present  msifcet 
should  be  held  in  law  to  be  a  continna^on  of  the 
old  one ;  lastly,  they  contend  that  sinoe  the  toO 
now  paid  at  the  entrance  to  the  market  gifee  the 
payer  the  right  to  have  the  animals  tied  op  or 
penned  without  further  payment,  the  toHs  so  vtH 
cannot  be  said  to  be  mere  market  tolls  not  inoMsnt 
to  the  soil. 

24.  The  questions  for  the  opinion  of  the  oonit 
are- first,  is  the  reserved  rent  conoloaiTe  efidenee 
that  the  rateable  values  are  not  over  estimifeed; 
secondly,  whether  or  not  the  tolls  mentiOBsd  it 
the  first  seven  items  of  paragraph  4  are  or  arsaol 
incident  to  the  soil,  so  as  to  be  taken  iateeonsi^ 
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den^on  as  inoreasmg  the  yalae  of  the  occapation 
If  either  of  these  cjuestioDs  be  answered  in  the 
affirmatiTe,  the  rate  is  to  be  confirmed.  If  both  in 
the  negative,  the  rate  is  to  be  amended  by  insert- 
ing the  sam  of  1501.  as  the  gross  estimated  rental, 
and  115L  as  the  net  rateable  value.  The  court  is 
to  have  power  to  draw  inferences  of  fact,  and  to 
give  any  direction  as  to  the  costs  incident  to  pre- 
paring this  oase,  and  in  this  court,  as  the  court 
nu^  deem  proper. 

The  charter  marked  B.  in  the  appendix  to  the 
case,  and  referred  to  in  paragraph  9,  recited  the 
inqaioition  marked  A.  and  proceeded, "  Now  know 
ye  that  we  for  divers  good  causes  and  considera- 
tiona  as  thereonto  specially  moving  of  our  especial 
grace  and  of  our  certain  knowledge  and  mere 
motion  have  given  and  granted  and   by  these 
presents  for  as  our  heirs  and  successors  do  give 
and  grant  unto  the  said  Philip  Viscount  Strang- 
fordi  his  heirs  and  assigns,  that  the  same  Philip, 
hi«  heirs  and  assigns,  shall  have  and  hold  and  shall 
be  entitled  and  empowered  to  have  and  hold  a  market 
upon  every  second  Tuesday  in  the  year,  that  is  to 
say  upon  every  Tuesday  in  every  alternate  week 
within  or  near  to  the  town  of  Ashford,  in  our  said 
county  of  Kent,  for  ever  to  be  held  for  the  buying 
and  Belling  of  all  and  all  manner  of  cattle  and 
sheep,  goods  and  merchandises  whatsoever.    And 
farther  that  he,  the  said  Philip  Viscount  Strang- 
ford,  his  heirs  and  assigns,  shall  have  hold  and 
reoeive  and  to  his  own  proper  use  shall  be  entitled 
and  empowered  to  have   hold    and  receive  and 
enjoy  all  and  singular  the  tolls,  profits,  advantages, 
and  emoluments  whatsoever  to  the  same  market 
in  any  manner  belonging,  or  thereout  arising, 
ooming,  or  proceeding,  or  in  or  with  the  same 
oaually  held  or  enjoyed,  to  have  hold  and  enjoy 
the  said  market  tolls  and  profits  and  other  the 
nren^|iieB  to  the  said  Philip  Viscount  Strangford, 
bis  heirs  and  assigns,   to  the  only   proper   use 
and  behoof  of  the  same,    Philip,   his  heirs  and 
aasigos,  forever  without  any  account  or  any  other 
thing  therefrom  to  us  our  heirs  or  successors 
rendering,  paying,  or  making,  we,  willing  and  by 
theae  presents  for   us  our  heirs  and  successors 
firmly  enjoining  and  commanding  that  the  said 
Philip  YisGoant  Strangford,  his  heirs  and  assigns 
by  Tirtae  and  force  of  these  presents  well  freely, 
lawfully,  and  quietly  shall  have  hold  and  enjoy  and 
shall  be  entitled  and  empowered  to  have  hold  and 
enjoy  within  or  near  to  tne  town  of  Ashford  af ore- 
■aidt  twenty-six  markets  in  every  year  for  ever, 
tliat  IB  to  say  upon  every  Tuesday  in  every  alter- 
nate week  together  with  the  tolls  and  profits 
thereto  belong,  and  therefrom  from  time  to  time 
ariBing  or  prooeeding,  according  to  the  tenor  and 
true  intent  of  these  our  letters  patent  without  any 
moleaiation,  interraption,  disturbance,  or  contra- 
diction d  as  our  heirs  or  successors,  or  of  any  of  the 
tberilb,  eaoheators,  bailiffs,  officers,  or  mmisters 
d  na  oor  heirs  and  successors  or  any  other  persons 
whomaoever,  and  this  without  any  warrant,  writ, 
or  prooBBB  ft^om  us  our  heirs  and  successors  in  that 
braalf,  procuring  or  obtaining,  notwithstanding 
non  recital  or  bad  or  untrue  recital  of  the  said 
inqoiaition  or  of  any  writ  of  ad  quod  damnum  for 
or  ooooeming  the  premises  in  that  behalf,  issuing, 
ud  notwithstanding  any  other  default,  imperfec- 
tion.  or  inoonaiBtenoy  in  these  presents  contained, 
any  Law,  Statate,  Aut,  ordnance,  provision,  pro- 
or  reatriotion,  or  any  other  thing  cause, 
whataoerer  to  the  contranr  thereof  in 


any  manner  notwithstanding  so  far  as  express, 
mention,  &o"  This  inquisition  was  witnessed  in 
the  name  of  the  King  by  writ  of  Privy  Seal  on  the 
23rd  Nov.  1671. 

Manisiy,  Q.C.  (with  him  Biron)  argued  for  the 
appellant. — The  first  question  cannot  be  supported 
by  the  respondents.    IF,  M,   White,  for  respon- 
dents, admitted  this.]    The   second  question  is 
whether   these    seven    items    come    within    the 
application  of  Beg,  v.  Caeewell  (L.  Bep.  7  Q.   B. 
328)  which  decided  that  tolls  authorised  to   be 
taken  by  an  Act  of  Parliament  in  respect  of  cattle 
brought  into  a  market  for  sale,  which  become  due 
as  soon  as  the  cattle  are  brought  into  the  market 
place  and  before  the  cattle  are  put  into  a  pen  or 
tied  up,  are  mere  market  tolls,  and  not  in  the 
nature  of  stallage  or  tolls  taken  in  respect  of  the 
use  of  the  soil ;  and  in  assessing  the  lessee  of  the 
market  and  tolls  to  the  poor  rate  in  respect  of  his 
occupation  of  the  market  place,  such  tolls  cannot 
be  tak'en  into  account  as  enhancing  the  value  of 
the  occupation.    Cockbum,  O.J.  distinguished  in 
his  judgment  between  market  tolls  and  stallage, 
and  said  p.  331,  *'  But  we  must  abide  by  the  dis- 
tinction founded  on  this  principle  of  ancient  law, 
and  take  it  as  established  that  tolls  payable  merely 
as  market  tolls  for  the  use  of  the  market  are  nut 
rateable,  whereas  the  toll  paid  for  the  use  of  a 
stall  which  occupies  the  soil  is  rateable.     The 
present  toll  is  payable  not  for  the  use  of  any  shed 
or  other  thing  erected  or  maintained  upon  the 
soil,  but  independently  of  anything  in  the  shape  of 
stalls  or  sheds,  simply  for  admission  to  the  market 
place ;  and  it  is,  therefore  a  market  toll,  and  comes 
within  the  distinction,  and  is  not  rateable."    The 
validity  of  the  tolls  in  the  present  case  is  not 
questioned.    [Field,  J. — But  you  must  show  that 
a  franchise  exists.]    It  is  found  as  a  fact  that  a 
market  was  granted  by  Charles  II. ;  and  its  exist- 
ence is  proved  at   various    periods  since.     The 
market  could  not  have  existed  as  proved  without 
grant,  and  this  is  the  only  grant  to  be  found.    A 
charter  is  not  lost  by  disuse,  at  all  events  not  by 
precarious  user  for  an  uncertain  interval  of  time. 

F,  M,  White  (with  him  Kingsford)  for  the 
respondents. — These  are  not  tolls  in  the  sense  of 
the  Wolverhampton  Market  tolls,  authorised  by 
Act  of  Parliament,  as  treated  of  in  Beg.  v.  Gasstoeu, 
These  are  mere  payments  for  the  user  of  the  land 
occupied  by  the  appellant.  Thoy  are  not  traced  in 
any  way  to  the  charter  granted  by  Charles  II.,  and 
cannot  be  attributed  to  any  authorised  levy  ot 
market  tolls.  Where  no  tolls  are  fixed  by  the 
charter  under  which  a  market  is  held,  the  |(rantee 
can  only  recover  such  tolls  as  have  been  uniformly 
collected;  (see  Gunning  on  Tolls,  p.  57,  citing 
2  Inst.  222 ;  and  Duke  of  Bedford  v.  Emmett,  3  B. 
&  Aid.  36(5).  There  is  nothing  here  to  show  that 
these  tolls  have  been  uniform  since  the  charter ; 
on  the  contrary,  they  do  not  appear  to  have  been 
levied  at  all  for  a  long  period.  [Stopped  by  the 
court.] 

Maniety,  Q.C.  in  reply. 

Cleasby,  B. — We  tnink  that  the  rate  is  right. 
It  is  necessary  to  show  that  the  tolls  are  payable 
for  entering  the  market,  and  not  for  the  use  of  the 
soil  of  the  market.  It  is  contended  for  the  appel- 
lant that  all  such  tolls  as  are  paid  and  payable  in 
respect  of  animals  on  their  entrance  into  the 
market  are  levied  only  as  the  tolls  in  cross  which 
the  original  grantee  might  have  levied  bv  virtue 
of  the  diarter  of  the  23ra  Charles  II.  and  that  it 
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makes  uo  difference  in  this  respect  that  the  owner 
or  salesman  is  afterwards  allowed  to  have  them 
penned  or  tied    up  without  farther   payments. 
Now,  that  is  out  of  the  question,  because  there 
could  not  be,  by  virtue  of  the  charter  of  Charles  II., 
tolls  of  the  description  now  levied  in  this  market. 
Therefore  there  is  an  end  at  once  of  any  claim  to 
the  tolls  as  tolls  leviable  under  that  charter.    But 
it  appears  to  me  that  the  case  wholly  fails  to  show 
any  right  having  existed  by  virtue  of  this  fran- 
chise to  take  tolls  for  cattle  upon  their  entering 
the  market  (not  tolls  for  the  use  of  the  market, 
which  is  another  affair  altogether).    Now,  if  there 
had  been  anvthing  like  a  user  shown  after  the 
planting  of  this  charter,  we  might  have  assumed 
that  such  tolls  had  been  payable.    I  am  quite 
aware  of  the  difficulty  there  is  in  proving  what 
took  place  so  long  ago  as  the  reign  of  Chanes  II., 
but  here  is  a  total  failure  of  any  evidence  whatever 
to  show  that  within  a  hundred  years  of  the  grant- 
ing of  this  charter  tolls  of  this  description  were 
taken  under  it.  Now,  when  we  refer  to  tne  charter 
itself,  and  to  the  writ  which  preceded  it,  it  appears 
the  tolls  there  mentioned  have  reference  to  the 
tolls  usually  taken  in  the  like  market.    We  have 
no  evidence  whatever  as  to  what  these  tolls  were 
that  were  usually  taken  in  these  markets.    We 
have  no  evidence  whatever  as  to  whether  they 
were  payable  by  the  buyer  or  the  seller.    And 
when  you  find  that  the  market  is  to  be  not  only 
for  cattle  and  sheep,  but  for  goods  and  merchan- 
dise, you  would  think  it  more  probable  that  the 
toll  that  had  been  taken  was  taken  upon  the  sale 
of  things  of  this  description  than  upon  their  entry 
into  the  market.    This  is  not  a  charter  in  which 
the  nature  of  the  toll  is  specified,  and  which  may 
therefore  be  construed  as  a  charter  with  a  right  to 
take  reasonable  toll ;  the  tolls  are  limited  to  the 
tolls  in  or  with  the  same  market  usually  held  or 
enjoyed.    There  is  nothing  to  show,  iu  point  of 
fact,  that  tolls  ever  were  taken  by  the  lord  of  the 
manor  under  his  grant,  or  that  such  tolls  were 
ever  sought  to  be  taken  until  we  get  the  notice  of 
some  date  before  1831.    I'here  is  nothing,  there- 
fore, to  show  that  the  tolls  iu  question  are  not 
incident  to  the  soil,  and  ou^ht  not  to  be  taken 
into  consideration  as  increasing  the  value  of  the 
occupation. 

GaovE,  J. — I  am  of  the  same  opinion.  Upon 
looking  at  the  question  which  is  lefl  to  us  to 
decide,  it  appears  that  the  point  really  contended 
for  on  behalf  of  the  appellant  is  this :  that  there  is 
an  ancient  charter  granting  a  market  and  granting 
tolls,  and  that  the  tolls  now  sought  to  be  rated  are 
the  tolls  which  were  granted  to  the  lord  of  the 
manor  under  that  charter,  and  that,  although  that 
charter  has  not  been  regularly  acted  upon,  yet 
there  is  nothing  to  show  that  it  has  been  forfeited, 
and  that,  therefore,  these  tolls  are  franchises 
or  market  tolls,  and  that  they  are  incorporeal 
hereditaments,  and  cannot  be  rated.  And  so  far  I 
confess  I  was  rather  taken  by  the  argument  of 
Mr.  Manisty,  that  although  invariability  of  user 
may  be  necessary  in  prescription,  yet  where  there 
is  a  grant  a  certain  amount  of  variability  of  user 
may  be  taken  to  show  that  the  grant  has  been 
acted  upon.  But  then  Mr.  Manisty  did  not 
touch  upon  another  point  upon  which  Mr.  White 
has  founded  his  argument.  Mr.  White  takes  a 
point  which  seems  to  me  to  override  the  question 
of  ^rant.  He  says  that  the  ^rant  is  not  a  grant 
/^ivjDg  tolls  at  ail  but  only  giving  tolls  for  tying 


up  and  penning  the  beasts  and  sheep.  It  it»  he 
says,  a  grant  which  could  give  no  nofab  to  take 
tolls  beyond  such  tolls  as  were  xuxuSSy  held  and 
enjoyed  with  the  market,  whether  yoa  take 
the  words  of  the  charter  or  of  the  inqoisition 
which  preceded  it,  where  iMa  Tiew  w  Teiy 
strongly  put ;  "  the  tolls  and  profits  need  in  the 
like  market."  Therefore,  either  there  were  no 
tolls,  and  it  was  merely  a  ffrant  giving  leave 
to  take  reasonable  tolls,  or  if  there  were  any,  it 
was  ^nting  only  such  as  wero  used.  Now  there  is 
nothing  to  show  that  the  tolls  now  Bought  to  be 
rated  were  the  tolls  so  granted*  If  one  were  to 
draw  an  inference  one  would  rather  infer  tbej 
were  not.  I  think  there  is  very  strong  evideiioe 
on  the  face  of  the  case  that  if  ever  tolls  had  been 
paid  they  were  not  only  very  different  in  amoont 
bat  very  different  in  character.  Even  assomioff 
that  the  charter  is  existent,  and  that  it  would 
give  the  right  to  take  tolls,  I  think  Uiere  is  a  total 
want  of  proof  that  these  tolls  are  enoh  tolls  as 
were  granted  by  the  charter. 

Field,  J. — I  am  of  the  same  opinion.  I  think 
the  appellant  has  failed  to  show  that  the  tolls 
mentioned  in  the  first  seven  items  of  paragraph  4 
of  the  case  are  not  incidental  to  the  soil,  so  as  not 
to  be  taken  into  consideration  as  increasing  the 
value  of  the  occupation.  Now  the  fiEkota  are  that 
the  appellant  is  occupier  of  this  land,  and  that  the 
appellant  being  occupier  of  the  land  does  levy 
from  year  to  year  upon  an  average  a  certain  sum 
in  respect  of  what  are  called  tolla  for  the  use  of 
the  land  or  the  entry  of  the  stock  which  the 
farmers  are  anxious  to  brin^  there.  And  he 
makes  of  that  money  so  levied  an  aooonnt  of 
which  we  have  fourteen  various  items  respeo* 
tively  specifying  under  different  headings  in 
paragraph  4  the  way  in  which  that  sum  is  made 
up.  With  regard  to  the  last  seven  of  these  items, 
it  is  admitted  that  they  are  incidental  to  the 
occupation  of  the  soil  and  therefore  rateable. 
With  regard  to  the  first  seven  items  Mr.  ManiBtf 
asserts  that  they  are  due  to  a  franchise  or  inoor 
poreal  hereditament,  and  so  not  rateable.  Bal 
1  take  it  that  it  is  for  him  to  make  out  that  they 
are  due  to  a  franchise.  But  under  these  oircom* 
stances  is  it  established  that  they  are  an  inoor 
poreal  hereditament,  whichever  way  the  onns  may 
oe  P  First  of  all  what  is  there  to  show  that  these 
payments  are  to  be  referred  to  a  franchise  ?  Ai 
pointed  out  by  my  learned  brothers  the  sumi 
which  the  appellant  says  ought  to  be  so  regarded 
are  in  no  wise  shown  to  be  sums  leviable  under 
the  charter  of  Charles  IL  at  alL  There  is  no 
such  toll  as  that  now  claimed  that  oan  be  shows 
ever  to  have  been  received  under  the  oharler. 
And  I  go  further  than  that,  becanse  it  seems  to 
me  that  there  is  no  evidence  to  show  that  there  ii 
any  right  in  any  individual  body  or  oomnai^  to 
clskim  the  tolls  under  the  charter.  We  save 
nothing  produced  before  us  to  show  Budk  rigiit 
except  the  inquisition  and  the  charter.  ¥^m 
that  moment  the  case  is  a  dead  blank  until  we  get 
to  the  year  1784.  There  is  no  proof  that  uxj 
market  was  held  under  the  charter  or  that  say 
toils  were  received  under  it.  It  is  owtain  thsl 
for  some  period  before  1784  the  market^  if  iteter 
had  been  established,  had  become  entirely  disased; 
so  much  so  that  persons  living  in  Ashfiord  and  ilB 
neighbourhood  who  were  wanting  a  mariDSl  did 
take  steps  and  establish  a  market.  Now  ttam 
1784  down  to  1856  we  have  got  the  inoideafi  of 
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that  market  Tery  clearly  defined.  It  was  held  in 
the  streets  of  iLshford,  and  so  far  from  being  a 
market  vested  in  the  lord,  the  inhabitants  of  the 
streets  provided  rails  and  received  tolls  for  the 
beasts,  and  the  lord  onlyreoeived  toll  where  he 
hiraseU  foond  the  rails.  The  days  were  altogether 
different  from  those  specified  in  the  charter,  and 
it  is  not  shown  that  the  lord  had  any  part  in 
naming  the  days  or  in  altering  them,  in  1856  a 
oompanv  was  incorporated  and  the  market  was 
removed  to  another  and  more  convenient  spot. 
The  appellant  in  1874  became  the  lessee  of  this 
gronndt  Under  these  cironmstanoes  I  draw  the 
oonclnsion  that  these  present  tolls  as  now 
received,  or  what  are  called  tolls  by  the  charter, 
are  not  leviable  nnder  the  franchise,  and  there- 
fore I  take  it  they  mnst  be  incidental  to  the  soil. 

Judgment  for  the  reapondenta. 

Solicitors  for  appellant,  Duncarif  Murton,  War" 
ren,  and  Oa/rdner. 

Solicitor  for  respondents,  0,  Cheesman,  for 
Sdward  Norwood,  Charing,  and  /.  D.  Norwood, 
Ashford. 


CBOWV  CASB8  BE8EBVSD. 

Bcportad  bj  Jon  Txomaov,  Eaq.,  Birrist«r.«t-Law. 


Saturday,  May  20, 1876. 

(Before  Kelly,  C.B.,  Lush,  J.,  Pollock,  B., 
Field,  J.,  and  Lindlet,  J.) 

Beg.  v.  James  Berbt. 

Praeitee — Priioner  mute  hy  meitafion  of  Ood — 
Incapable  of  underetanding  the  proceedings — 
Dieenarge  of  jury — Detainer  of  prisoner  under 
39  ^  40  Geo.  3,  c.  94,  s,  2. 

After  a  prisoner  k<id  been  found  by  a  jury  "  mute 
by  the  visitaHon  of  Ood,**  a  plea  of  not  guiUy  was 
ordered  to  be  entered  for  hvm,  and  the  trialproceeded. 
A  relativeof  the  prisoner,  who  deposed  that  he  cotdd 
in  some  degree  communicaie  with  him  by  signs, 
wae  ewom  as  interpreter.  In  his  summing  up 
the  judge  left  it  to  the  jury  to  say  whether  the 
prisoner  vfcu  guilty  or  not  auiUy  on  the  indict' 
ment;  and,  secondly,  whether  the  prisoner  was 
capable  of  understanding,  and  had  understood 
the  ncUure  of  the  proceedings.  The  jury  found 
the  prisoner  gwUy  on  the  evidence,  but  that  he 
woe  not  eapahle  of  under sta/nding,  and  as  a 
faeit  had  not  understood  the  nature  of  the  pro* 
eeedmgs : 

HMf  that  the  conviction  could  not  be  sustained, 
and  this  court  ordered  the  prisoner  to  be  detained 
under  t^  39  ^  40  Geo.  3,  c.  94,  s.  2,  during  Her 
Majesty*  s  pteaswre. 

^  ai  amy  stage  of  the  trial  it  is  found  that  the 
primmer  has  not  sufficient  intellect  to  understand 
ike  nature  of  the  proceedings  the  jury  should  be 
disehargedf  and  ike  prisoner  detamed  under 
Z9  4r4iSGeo.  3,c94,  «.  2. 

Case  stated  by  the  Chairman  of  the  Worcester- 
shire Quarter  Sessions. 

At  the  Worcestershire  adjonmed  Quarter 
SeadoDSt  held  on  the  2drd  Feb.  1876,  the  above 
oamed  prisoner,  James  Berry,  was  arraigned 
before  me  for  stealinic  a  watch  and  certain  other 
artielea  horn  the  person  of  one  Benjamin  Smith. 

On  being  oalled  upon  to  plead  to  the  indictment 


in  the  usual  manner  the  prisoner  made  no  reply, 
and  gave  no  sign  of  consciousness  that  he  heard 
or  understood  the  question  put  to  him. 

The  counsel  for  the  prosocntion  asked  that  I 
should  order  a  plea  of  not  guilty  to  be  entered, 
and  should  proceed  to  try  the  prisoner.  I  did  not 
consider  that  I  had  any  power  to  adopt  this  course, 
and  I  ordered,  on  toe  authority  of  Bex  v. 
Thomas  Jones,  and  Bex  v.  Elizabeth  Steel,  both 
reported  in  the  first  volume  of  Leach's  Crown 
Law,  that  the  jury  who  had  been  impanelled  to 
try  the  case  should  be  sworn  to  try  whether  the 
prisoner  stood  mute  of  malice,  or  by  the  visitation 
of  Qod. 

After  hearing  the  evidence  of  one  Bobert 
Knight,  who  is  the  brother-in-law  of  the  prisoner, 
and  had  known  him  well  from  infancy,  and  who 
deposed  that  the  prisoner  had  been  demand  dumb 
since  the  age  of  four  years,  the  jury  returned  a 
verdict  "  mute  by  the  visitation  of  God  " 

I  then  ordered  that  the  plea  of  not  guilty  should 
be  entered,  and  that  the  trial  should  proceed. 

As  the  said  Bobert  Knight  had  deposed  that 
he  could  in  some  degree  communicate  with  the 
prisoner  by  means  of  signs,  I  ordered  that  Boberc 
knight  should  be  sworn  as  interpreter  in  order 
to  convey  to  the  prisoner  as  far  as  possible  the 
nature  of  the  proceedings  and  the  evidence  against 
him. 

Observing  the  opinion  expressed  by  Mr.  Justice 
Gould  in  Eex  v.  Elizaheth  Steel,  **  that  great  dili- 
gence and  circumspection  ought  to  be  exercised 
m  so  critical  a  case/'  and  that  "  it  becomes  the 
duty  of  the  court  to  inquire  touching  all  those 
points  of  which  the  prisoner  might  take  advantage 
nimself,  to  examine  all  the  proceedings  against  her 
with  a  critical  eye  and  to  render  her  every  possible 
service  consistent  with  the  rules  of  law,"  and  con- 
ceiving that  my  dut^  in  this  respect  would  be 
best  performed  by  giving  the  prisoner  the  assis- 
tance of  counsel,  I  accordingly  assigned  him  counsel 
at  the  expense  of  the  court. 

After  summing  up  the  evidence  for  the  prose- 
cution, which  was  very  clear,  I  put  two  questions 
to  the  jury. 

First,  whether  they  found  the  prisoner  guilty  or 
not  guiltv  on  the  inddctment. 

Secondly,  whether  in  their  opinion  the  prisoner 
was  capable  of  understanding,  and  had  understood, 
the  nature  of  the  proceedings. 

The  verdict  of  the  jury  was, 

"  We  find  the  prisoner  guilty  on  the  evidence ; 
and  we  also  find  that  he  is  not  capable  of  under- 
standing, and,  as  a  fact,  has  not  understood  the 
nature  of  the  proceedings." 

On  this  verdict,  looking  to  the  languasce  used  by 
the  judges  as  reported  in  SteeVs  case,  and  the 
doubt  expressed  by  Lord  Hale,  I  thought  it  right 
to  postpone  judflrment  till  a  case  had  been  sub- 
mitted to  this  court. 

I  offered  to  take  bail  for  the  appearance  of  the 
prisoner,  but  it  was  not  forthcoming  and  he  has 
been  since  the  trial,  and  is  now,  in  Worcester 
prison. 

I  respectfully  request  the  opinion  of  this  court 

First,  whether  under  the  circumstances  stated 
abovo  the  prisoner  was  properly  convicted  of 
felony. 

Secondly,  if  so,  whether  the  Court  of  Quartor 
Sessions  ought  to  have  passed  sentence  on  the 
prisoner,  or  whether  it  should  have  ordered  him 
to  be  detained  until  Her  Majesty's  pleaanro  Vsaj^ 
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been  knowo,  or  ntut  othsr,  if  waj,  oonrse  it  ought 
to  have  foltoiTcd. 

GeoKGS  WOODTITT  H&&TIN08, 

ChaiiniAii  oT  the  above  Conrt 
of  Quarter  SeHsions. 
Slreeien,  for  tie  prisoner,  waa  stopped  by  the 

/el/,  for  the  proaeontion.— The  conviction  wm 
right.  Tbecate  ofReg.  v.  Sleel  is  conoluHive.  In  that 
cSEe  the  focte  were  theee  :  the  prisoner  refused  to 
plead,  and  the  jury  were  sworn  to  inqnire  whether 
she  stood  mute  by  malice  or  bv  the  viaitation  of 
God.  The  jary  returned  a  veraict,  "  Hate  by  the 
rinitBtion  of  God ; "  and  it  was  referred  to  the  con* 
sidcration  of  the  judges  "  whether,  under  these 
circumstances,  she  could  be  tried  npou  the  indict- 
ment." The  judges  were  of  opinion  "  That  a 
verdict  finding  the  prisoner  to  ne  mate  by  the 
visitation  of  God  was  not  an  absolute  bar  to  her 
being  tried  npon  the  indictment;  for,  although  a 
person  turdui  et  mulu*  a  nativitaie  is  in  coutem- 
})lation  of  law  incapable  of  guilt,  upon  a  presump- 
tion of  idiotiam,  yet  that  presnmptian  may  he 
repelled  by  evidence  of  that  capacity  to  nuderstand 
by  signs  and  tokenn,  which  it  is  known  that 
persons  thus  afflicted  frequently  po8>>ess  to  a  very 
great  extent.  Great  dilit^nce  and  circumspection, 
however,  ought  to  bo  eiercised  in  so  critical  a 
case;  but  if  all  means  to  convey  intelligence  to 
the  mind  of  such  a  prisoner  respecting  the  natnre  of 
hie  arraignment  should  prove  iueficctnal,  the 
clerk  of  tho  arraigns  may  enter  the  plea  of  not 
guilty  ;  and  then  it  is  inccmhent  on  the  court  to 
inguirc  touching  all  those  points  of  which  the 
pnaoner  might  take  advant^e  himself  i  to  diamine 
all  the  proceedings  against  him  with  a  critical  eye, 
and  tn  render  him  every  possible  service  consistent 
with  the  rules  of  law,  [Lush,  3. — In  this  case 
the  jury  have  found  that  the  prisoner  was  in- 
rapablo  of  nnderstanding,  and  as  a  fact  had  not 
nniierstood  the  nal.ure  of  the  proceedings.  In 
1  Hale's  P.C.  cap.  4,  there  is  this  passage,  "  If  a 
mnii  in  hie  Bound  memory  commits  a  capital 
offencr,  and  before  his  arraignment  he  becomea 
ahsolutely  mad,  be  ouj^ht  not  by  law  to  bo  ar- 
raigned during  puch  his  phrenzy,  but  be  remitted 
to  pri>on  until  that  incapacity  bo  removed.  The 
rea.'ou  is  because  he  cannot  advisedly  plead  to  the 
indictment;  and  this  holds  as  well  in  cases  of 
treason  us  felony,  even  though  the  delinquent  in 
his  sound  mind  were  examined  and  confessed  to 
the  offence  before  his  arraignment.  ...  If  a 
peraon  of  non-aane  moroorf  commit  homicide 
daring  auoh  bis  insanity,  and  continue  so  till  the 
time  of  his  arraignment,  such  person  ahall  neither 
be  arraigned  nor  tried,  but  remitted  to  gaol,  there 
to  remain  in  expectation  of  the  king's  grace  to 
pardon  him."]  In  thia  case  the  prisoner  had 
counsel  assigned  to  birn,  and  there  was  no  ne- 
cessity to  interpret  the  proceedinga  to  him. 

Kelly,  C.U.— It  appears  to  mo,  both  upon 
authority  and  principle,  that  the  conviction  ovght 
to  1)0  quii«hed.  The  case  ot  Eex  v.  PrUekard  (7  Car. 
&  P.  %8)  is  an  authority  in  pioint,  and  has  never 
been  overruled.  There  a  peraon  deaf  and  dumb 
was  to  be  tried  for  a  capital  felony,  and  the  judge 
ordered  a  jury  to  be  impanelled  to  try  whether  he 
was  mute  by  the  visitation  of  God.  Th«  jury 
found  that  he  was  fo  ;  they  were  then  sworn  to 
try  whether  he  was  able  to  plead,  which  they 
found  in  the  affirmative,  and  the  prisoner  hy  a 


sign  pleiaded  "  Not  gnilty."  The  jury  w«a  than 
sworn  to  try  whether  the  prisoner  wm  then  aaoe 
ornot,andonthatqaeation  thejudge(Alderaoit,B.) 
directed  the  jury  to  consider  whether  the  prisoiur 
had  sufficient  intellect  to  comprehend  the  oonne 
of  the  proceedings  so  as  to  make  a  proper  defence, 
to  challenge  any  jurors  he  might  wish  to  objact 
to,  and  to  comprehend  the  evidenoe ;  and  if  tb^ 
thought  he  had  not  they  should  find  him  not  H 
aane  mind.  The  jury  foand  him  not  tjl  aa&a 
mind,  and  the  priaoner  waa  ordered  to  be  detained 
under  the  39  &  40  Geo.  3,  o.  94,  a.  2,  antdl  his 
Uajesty'a  pleasure  should  be  known.  There  it 
another  otse  of  Beg  v.  Dyion  (7  Car.  A  P.  305) 
where  Parke,  J.  cited  the  naasoge  fW>m  Hale,  P.O., 
Book  4,  and  told  the  jury  tnat  if  they  were  aa^Bed 
that  the  prisoner  htia  not  then  trtaa  the  defect  of 
her  faculties  intelligence  enough  to  nndesstand 
the  nature  of  the  proceedinga  against  her,  thoy 
onght  to  Snd  her  not  sane ;  and  the  jurr,  having 
fonnd  her  not  sane,  the  judge  ordered  ner  to  M 
detained  ander  the  39  &  40  G«o.  3.  o.  9^  a.  3, 
during  Her  Uajeaty's  pleaaare.  That  oooomd  ■ 
year  after,  and  affirmed  the  doctrine  laid  donni  in 
Bex  V.  Prilchard.  Here  the  jury  have  found  tliat 
the  prisoner  was  incapable  of  understanding  the 
proceedings,  and  as  a  fact  had  not  nnderatood 
them.  There  were  no  means  of  —■  ^"g  tbe 
prisoner  acquainted  with  a  aingle  word  that  had 
been  spoken  or  any  act  that  had  been  doB&  And 
where  that  clearly  appears  in  the  ooorae  of  die 
trial  it  is  the  daty  of  the  jndge  to  diaobarRe  thi 
jury  or  to  direct  an  acquittal.  I  am  therefore  of 
opinion  that  the  conviction  should  be  quashed, 
and  that  the  prisoner  shonld  be  detAiae£  under 
the  39  &  40  Geo.  3,  c.  94,  s.  2,  until  Her  Hkjeaty'i 
pleasure  is  known. 

Lush,  J. — I  also  think  that  the  conviction  ahaoU 
be  quashed.  If  at  any  time  daring  the  trial  it  i> 
found  that  the  prisoner  is  of  unsound  mind  and  io- 
capable  of  understanding  the  proceeding*,  tbetnsl 
ought  to  be  Btopped.  Underatanding  the  6Dd- 
ing  of  the  jury  in  that  sense  in  this  oase,  I  think 
the  conviction  cannot  be  sustained.  The  jadga 
who  tried  this  case  reports  that  he  left  the  qn»- 
tion  to  the  jury  whether  the  prisoner  stood  unit* 
by  the  viaitatton  of  God,  and  the  jury  fbond 
in  the  affirmative ;  and  he  then  direoted  a 
plea  of  not  guilty  to  be  entered  for  the  piisowr. 
and  directed  the  trial  to  proceed ;  aod  on  tlM 
intimation  of  the  prieoner'e  brother-in-law  that 
he  could  in  some  degree  oommanioMe  with 
the  prisoner  by  means  of  signs,  the  Inolha^ 
in-law  was  sworn  as  interpreter  and  the  trial  pn- 
oeeded.  The  judge  summed  up  the  CMewdwad 
the  jury  whether  they  fonnd  the  prisoner  gnil^  or 
not  g:ailtv  on  the  indictment,  and  whethn  inmit 
opinion  tno  prisoner  was  cepable  of  nsderstandiag 
and  had  understood  the  nature  of  the  praaeedingi- 
The  jury  found  the  priaoner  guilty  on  uie  evidBwa, 
but  they  also  fonnd  that  irbe  prisoner  was  not  capa- 
ble of  underitanding.  and  aa  afeot  had  not  mite* 
stood,  the  nature  of  the  proceedings.  On  the  find* 
ing  that  the  priaoner  bad  not  suffitnant  intelM 
to  understand  the  nature  of  the  prooeadinn  I  ■■ 
oF  opinion  that  it  waa  the  duty  of  thajn^W 
discharge  the  jury,  and  to  order  thepriMner  tetx 
detained,  under  the  ^9  ft  40  G«o.  8,  o.  M,  •.%  dnvg 
Her  Majesty's  pleasure. 

The  other  Judges  wereof  the  ■■ 

OomridTiM* 
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Saturday,  May  20,  1876. 

re  Eellt,  O.B.,  Lush,  J.,  Pollock,  B., 

Field,  J.,  and  Lindley,  J.). 

Beg.  V,  Beabdsall. 

s<  35  ^  36  Vict,  c,  33 — Prosecution  tmder 
—Opening  sealed  packets  of  haUot  papers 
nterfoHs,  8fc. 

\  of  a  municipal  election^  a  County  Court 
^jurisdiction  in  the  borough,  has  power  to 
m  order  direeiing  the  tovon  clerk  to  produce 
wo  for  inspection  the  rejected  baUot  papers, 
rhed  counterfoils  of  the  ballot  papers,  and 
\nted  ballot  papers  relating  to  the  election, 
required  under  summons  or  subpoena,  as 
36  in  proof  of  an  offence  created  by  the 
Act. 

lied  for  the  opinion  of  this  court  by 
m,  J.,  at  the  Manchester  Spring  Assizes 

risoner  was  tried  before  me  at  Manchester 
ndictment  charging  him  in  thirty-seven 
ith  having  at  a  municipal  election  frau- 
placed  seventeen  different  papers  par- 
to  be,  but  to  his  knowledge  not  being, 
pers  in  the  ballot  box. 
ice  was  given  that  on  the  1st  Nov.  1875, 
B  an  election  for  three  councillors  for  the 
Heaton  Norris,  in  the  borough  of  Stock- 
l  that  there  were  six  candidates  ;  three  of 
party,  and  three  of  the  red  party, 
nsonor  was  appointed  presiding  officer  at 
le  booths,  ana  acted  as  such,  and  had  the 
of  the  ballot  papers  and  box.  A  return 
n  showing  tnat  he  bad  used  402  ballot 
fas  proved.  At  the  close  of  the  day  he 
I  over  the  ballot  box  and  a  sealed  packet 
ig  the  marked  copy  of  the  register  of 
ad  the  counterfoils  of  the  ballot  papers, 
le  votes  were  counted,  the  ballot  papers 
.  in  a  packet  and  sealed, 
der  of  the  County  Court  of  Cheshire, 
b  Stockport  was  then  proved.  A  copy  of 
^mpanies  this  case  and  forms  part  of  it. 

Copy  Ordee. 

Fallot  Act  1872.  The  Corrupt  Practices 
»al  Elections)  Act  1872.  In  the  County 
f  Cheshire,  holden  at  Stockport  the 
K  1876. 

)  matter  of  prosecutions  against  Joseph 
1  for  personation  and  other  offences 
;he  Ballot  Act  alleged  to  have  been  com- 
y  him  as  presiding  officer  at  the  election 
councillors  for  Heaton  Norris  ward,  in  the 
of  Stockport  held  on  the  1st  Nov.  1875. 
hearing  Mr.  Francis  Newton,  solicitor,  on 

George  Massey,  the  prosecutor,  and  the 
iph  Beardsall,  and  being  satisfied  by  evi- 

oath  that  the  inspection  and  production 
indermentioned  election  documents  are 
for  the  purpose  of  instituting  or  main- 
a  prosecution  against  the  said  Joseph 
1  for  an  offence  or  offences  in  relation  to 
pers. 

rdered  that  Mr.  Walter  Hyde,  the  town 
the  said  borough  of  Stockport,  do  produce 
r  for  inspection  to  the  said  George  Massey 
solicitor  or  agent,  on  Thursday  the  2nd 
76,  at  such  hour  as  the  said  town  clerk  shall 
uid  such  other  days  and  hours  as  niay  be 
at  to  thesaidtown  clerk,  at  the  Court  Hjouso 

Cab.— Vol.  X. 


in  Yemon-street,  in  the  said  borough,  the  under- 
mentioned documents  and  papers,  and  also  after 
being  served  with  a  summons  or  subpoana  for  that 
purpose  to  produce  and  show  the  same  for  inspec- 
tion at  any  time  or  times  as  may  be  required  under 
summons  or  subpoena  in  any  court  as  evidence  for 
the  purpose  of  maintaining  the  said  prosecutions 
against  the  said  Joseph  Beardsall  for  the  offences 
aforesaid :  first,  the  rejected  ballot  papers  relating 
to  the  said  election  for  Heaton  Norris  ward; 
secondly,  the  counterfoils  of  the  ballot  papers 
marked  by  the  presiding  officer  in  Booth  A  to  B 
relating  to  the  said  election ;  thirdly,  the  counted 
ballot  papers  relating  to  the  said  election,  particu- 
larly the  ballot  papers  corresponding  to  the 
following  numbers  written  on  the  said  counterfoils : 
20,  70,  94, 102, 116,  218,  251,  255,  295,  298,  324, 
334,  369,  383,  385,  and  406 ;  fourthly,  the  spoilt 
ballot  papers  relating  to  the  same  polling  sta- 
tion. 

And  it  is  further  ordered  for  the  purposes  afore- 
said, that  the  said  town  clerk  do  cause  to  be 
opened  the  sealed  packets  containing  the  said 
rejected  bcJlot  papers,  the  counterfoils  of  the 
ballot  papers  used  at  polling  stations  A  to  B 
relating  to  the  said  election,  the  marked  copy  of 
the  register  used  in  the  same  polling  stations,  the 
countMl  ballot  papers,  the  spoilt  ballot  papers 
relating  to  the  same  polling  stations  at  the  said 
election,  and  to  break  any  other  seal  or  seals  which 
may  be  necessary  for  the  purposes  aforesaid,  and 
that  the  said  town  clerk  do  by  himself  or  by  somo 
person  or  persons  to  be  by  him  appointed  for  that 
purpose  attend  on  such  production  and  inspec- 
tion during  the  whole  time  thereof.  And  further, 
that  the  said  town  clerk  and  such  other  persons 
shall  take  and  use  all  such  proper  means  and  pre- 
cautions as  he  shall  deem  necessary  in  order  that 
the  mode  in  which  any  particular  elector  has 
voted  shall  not  be  discovered ;  and  in  order  that  no 
person  see  the  face  of  any  counted  ballot  paper, 
and  in  order  that  the  said  documents  and  papers 
so  to  be  produced  and  inspected  shall  be  safely 
kept  from  loss,  damage,  or  other  matter  or  thing, 
whereby  the  same  or  any  of  them  shall  be  injured, 
prejudiced,  or  altered  in  any  way. 

It  is  further  ordered  that  the  town  clerk  shall 
immediately,  after  each  such  production  and  in- 
spection, return  the  said  documents  to  their 
packets  and  reseal  the  same. 

It  is  further  ordered  that  the  persons  entitled 
to  be  present  at  the  said  inspection  are  the  town 
clerk  and  his  assistants,  the  said  George  Massev 
and  his  solicitor  or  agent,  the  said  J.  Beardsall 
and  his  solicitor  or  agent,  and  the  worshipful  the 
Mayor  of  Stockport,  or  in  his  absence  the  Deputy 
Mayor  of  Stockport. 

It  is  lastly  ordered  that  no  person  shall  be 
allowed  to  see  the  face  of  any  counted  ballot  paper. 

A  copy  of  this  order  shall  be  served  on  the  said 
J.  Beardsall  or  his  solicitor  and  on  the  town  clerk. 

(By  the  Court.) 
Walter  Hyde,  Registrar.  (l.s.) 

A  sealed  packet  was  produced  before  me,  and 
evidence  was  given  that  in  obedience  to  that 
order  the  original  seals  had  been  broken,  and  the 
counterfoils  and  marked  register,  and  the  back  of 
the  ballot  papers,  had  been  inspected,  and  had 
been  again  inspected  by  the  magistrates  before 
whom  the  charge  was  investigated,  and  before  the 
grand  jury.  On  each  occasion  the  packets  were 
sealed  up  again. 
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It  was  tbea  propoeed  lo  open  the  i^cket  for  the 
purpose  of  givmg  the  contents  in  evidence  before 

The  counsel  for  the  prisoner  objected  to  thia, 
reljiug  on  rules  40, 41,  and  64  in  the  first  schedule 
to  the  35  &  36  Vict.  c.  36.  as  enoctinj^  that  those 
documents  should  not  be  examined,  except  on  a 
contested  election,  and  by  order  uf  an  election 
tribunal  i  and  that  the  County  Court  was  not  acting 
as  an  election  tribunal  when  making  this  order. 

I  doubted  whether  this  objection  was  not  well 
fouuded ;  but  the  mischief,  if  any,  having  been 
already  done,  I  resolved  to  receive  the  evidence 
reserving  the  point.  I  requested  the  counsel  for 
the  prosecution  to  begin  with  any  one  case,  and 
the  counsel  for  the  defence  to  raise  their  ob- 
jections on  it,  after  which  the  other  cases  could  bo 
dealt  with  subject  to  the  rulings  on  the  first. 
This  was  acceded  to. 

The  counterfoil  numbered  105  was  then  ex- 
amined, and  appeared  on  it  to  have  in  pencil  the 
number  116.  On  reference  to  the  register,  116 
was  found  to  be  the  number  of  James  Bancroft, 
95,  Great!  Egerton-strcet,  Heaton  Norris. 

It  was  then  proved  that  James  Bancroft  died 
in  September  1875,  before  thia  election,  and  that 
the  deceased  was  the  person  on  the  register. 

The  voting  paper  bearing  the  number  lOS 
printed  on  it,  and  marked  with  the  official  mark 
on  each  side,  was  then  produced  out  of  the  heap. 
It  n'os  folded  np,  and  tno  counsel  for  the  prose- 
cution requested  that  it  might  be  opened  so  as  to 
ascertoiu  for  what  candidates  the  rotes  on  this 
paper  wore  given.  To  this  the  counsel  for  the 
prisoner  objected,  relying  on  the  latter  part  of 

I  thought  that  it  being  proved  to  my  satis- 
ftetion  that  the  voter  116  on  the  registry  did  not 
vote  at  all,  and  that  the  voting  paper  was  a  fabri- 
cation, the  paper  might  be  opened. 

It  was  so,  and  it  proved  that  the  three  votes 
were  given  for  the  three  blue  candidates.  The 
prosecution  then  in  similar  manner  proved  that 
fifteen  of  the  other  papers  were  in  respect  of 
counterfoils,  on  three  of  which  were  the  number 
in  the  registry  384,  on  two  the  number  102,  and 
on  ten  different  other  numbera. 

Ko  one  of  the  twelve  persons  registered  voted 
at  this  booth, and  the  votes  pnrporting  to  bo  given 
on.  these  papers  were  in  each  case  tor  the  three 
blue  candidates. 

The  marked  register  had  the  names  of  all  these 
persons  scored  through  as  if  eaqh  of  the  voters  (or 
some  one  believed  to  be  the  man),  had  applied  for 
and  obtained  the  paper,  , 

The  prosecution  were  unable  to  prove  that  the 
person  entitled  to  vote  by  the  17th  paper  in  tho 
indictment  did  not  vote,  so  dxleen  cases  only 
wore  proved. 

.  Kvideuco  was  then  given  by  tho  red  per^ 
aonating  agent  who  i)n>iiaced  his  copy  of  the 
register  on  which  he  had  marked  the  names  as 
thdy  were  called  over. 

He  had  marked  in  all  08-2.  in^tead.of,,  aa  the 
prisoner's  Totum  showed,  tOl],  nnd  do  one  of  tHo 
names  of  the  fonrteen  names  of  ihc  voter*  nhose 
pnmbera  were  oQ  the  seveotcen  coanterfoilS)  nw 
On  his  list  st^ck  through ;  and  no  one  had  in  Ijia 
pt«sencie  aaked  in  the  name  of  anyone  of  ihem  f cf; 
a  voting  ^per.  ,   ;. , 

He  was  absent  for  a  Few  miniites  cfono'  6^  tirtce^ 
«n<^,iJ,  ntu  admitted  that  the  three' p^Bon'sWIib, 


in  addition  to  the  seventeen,  made  the  twenty 
whoso  names  were  marked  on  the  defendant'i 
register,  and  not  on  bis,  had  in  fact  voted ;  but  it 
was  very  improbable  that  as  man;  as  sixteen  votei 
could  have  escaped  his  notice. 

The  blue  pcrsouating  agent  was  not  called  oa 
either  side. 

Some  evidence  was  given  that  the  prisoner  was 
a  bine. 

On  this  evidence  the  jnry  found  that  the 
prisoner  had  guilty  knowledge  that  the  p^>en 
were  not  asked  for  by  the  voters,  and  that  he 
fraudulently  issued  them  with  the  intent  that  th^ 
should  be  placed  in  the  ballot-box  as  they  were. 

On  this  I  entered  tho  verdict  of  guilty  on 
thirty-two  of  the  thirty-five  counts,  but  respited 
sentence  and  admitted  the  prisoner  to  biul. 

The  verdict  was  in  my  opinion  right  on  the 
evidence  admitted.  But  if  the  counterfoils  had 
not  been  inspected  there  would  not  have  been  »oy 
CTidenCB  against  the  prisoner.  And  if  the  ballot 
papers  had  not  been  opened  so  ns  to  show  that  all 
the  false  votes  were  on  one  side,  the  evidento 
would  not  have  been  so  strong  and  the , verdict 
miijht  have  been  difierent. 

The  questions  for  the  court  are :  First,  Was  it 
wrong,  under  the  circumstances,  to  allow  tiw 
counterfoils  and  marked  register  to  bu  given  in 
evidence  ?  Secondly,  Was  it  wrong,  under  the 
circumstances,  to  allow  the  face  of  the  voting 
papers  to  be  inspected,  so  as  to  show  how  tho 
votes  purported  to  be  given  P  Thirdly,  Ought 
tlie  conviction  to  be  qoasbed  on  both  or  a&a 
ground  F  Ooun  Blacebdhx. 

Amhroee,  Q.C.  for  tho  prisoner.— The  indict- 
ment was  framed  upon  sect.  3  of  the  Ballot  Act 
(35  ft  26  Vict.  c.  33),  which  makea  it  a  misde- 
meanor if  any  person  shall  (infer  alia)  fraudu- 
lently put  into  any  ballot  box  any  paper  otber 
than  the  ballot  paper  which  he  is  anthorised  bj 
law  to  put  in.  The  object  of  the  Ballot  Act  »« 
to  insure  secrecy,  and  by  rule  39,  in  tho  fint 
schedule  to  the  Dallot  Act,  the  returning  offioer 
is  required,  OS  soon  ns  practicable  after  the  ckee 
of  tho  poll,   among  other  things,  toseal  up  in  » 

eacket  the  counterfoils  of  the  oallot  papers,  ud 
Y  rule  37,  upon  the  completion  of  the  countiog 
of  the  votes,  to  seal  op  lu  separate  packets  the 
counlcd  and  rejected  ballot  pajiersi  andl^nle 
38  he  is  to  forward  the  sealed  packets,  in  the  cue 
of  a  municipal  election,  to  the  town  cterk  of  the 
borough.  Then  by  rnles  41  and  63  "  No  penoa 
shall,  except  by  order  of  tho  Honso  of  Commons 
or  any  tribunal  having  cognizance  of  petitiou 
complaining  of  undue  returns  or  undue  electioni, 
or  in  the  case  of  a  municipal  election  oE  an  order 
of  a  county  court,  open  the  sealed  packet  of 
counterfoils  after  tho  same  has  been  once  sealed 
up,  or  be  allowed  to  inspect  any  connter  htikH 
papers  in  the  custody  of  the  Clerk  of  the  Crown 
in  Chancery.''  Under  the  above  rules  the  sealed 
pockets  can  only  be  opened  and  inspected  in  the 
the  case  of  inquiries  respecting  undue  returns  or 
undnc  elections.  And  the  County  Conrf  Judge 
had  no  ^risdiotion  to .  make  t^a:0?4^  *  "''PI  '^ 
which  IS  set  out  in  thfl^^asa  i  aia..aTi.<'mt^nded 
prosecntioa  for  an  .  o&qpoa  pB4*f>!  l>Mt»  l'^ 
Hule  41  expressly  proVlatfl.  ti?  9flWm8  libP**- 
except  by  order  of  fi>#um'mfh^.'mPmm 
or  any  tribunal  batuig  ■■<i9gnjtijwrfliirf'i6a|wfr: 
aond  compiaiinng,«£^  Jn4M!;irtW»j»j^ff«ft 
elections,    [hvas.   J-" ^Onffgojgjt^j^^- 


MAGISTRATES'  CASES. 


203 


Div.  App.] 


BoBiNSON  (app.)  V.  Clip?  (reap.). 


[Div.  App. 


rect,  Parliament  has  created  an  offence,  and 
at  the  same  time  has  taken  care  to  prevent 
the  possibility  of  proving  it.  The  offence,  from 
its  very  natnre,  could  only  be  proved  by  an  exami- 
nation of  the  sealed  packets.  Kelly,  O.B.— Conld 
not  the  Hoose  of  Commons  in  the  case  of  a  Parlia- 
mentary election  order  the  sealed  packets  to  bo 
opened  for  the  purposes  of  a  prosecution  ?]  The 
Whole  object  of  the  Act  is  to  secure  secrecy,  and 
its  provisions  and  rules  have  only  been  framed  for 
the  purposes  of  election  petitions.  The  ballot 
papers  are  to  be  kept  sealed  and  secret.  [Lush, 
J. — These  are  not  "  ballot  papers,"  for  no  one  had 
voted  in  respect  of  them.] 

0.  Bu88eU,  Q.C.  (B,  8,  Wright  with  him)  for  the 
prosecution,  were  not  called  upon  to  argue. 

Kelly,  C.B. — I  am  clearly  of  opinion  that  the 
conviction  was  right.  There  is  no  doubt  that  the 
provisions  in  the  Ballot  Act  as  to  secrecy  were 
intended  to  secure  the  secrecy  of  votes  really 
given,  but  not  to  protect  fraud,  or  to  prevent  the 
proof  of  fictitious  votes  given  by  means  of  fraudu- 
lent ballot  papers.  Besides,  in  this  case  there  was 
an  order  of  the  County  Court  legally  made  for 
the  production  and  inspection  of  the  ballot  papers 
and  counterfoils  at  any  time  or  times,  and  in  any 
court,  as  evidence  for  the  purpose  of  a  prose- 
cution. 

Lush,  J. — I  am  of  the  same  opiniou.  I  do  not 
assent  to  the  argument  that  secrecy  was  the 
only  object  of  the  Ballot  Act.  Purity  of  election 
was  also  an  important  object  of  it,  and  various 
kinds  of  fraud  were  made  criminal  offences,  which 
offences  cannot  be  proved  without  the  production 
and  inspiection  of  the  sealed  packets.  There  is 
express  power  given  to  the  House  of  Commons 
or  any  tribunal  having  cognizance  of  election 
petitions,  by  rule  41,  to  order  the  opening  and 
inspection  of  the  sealed  packet  of  counterfoils 
and  counted  ballot  papers;  and  by  rule  64  an 
order  of  the  County  Court  is  substituted  in  the 
case  of  municipal  elections  for  an  order  of  the 
House  of  Commons,  or  of  one  of  Her  Majesty's 
Superior  Courts.  I  think  the  order  was  legally 
made. 

Pollock,  B.,  Field,  J.,  and  Ld^dley,  J.,  con- 
carred. 

Conviction  affirmed. 


^mmt  €mi  of  luMcatuTB. 


HIGH    COURT^OF   JUSTICE. 

DIVISIONAL    COUBT   FOR   APPEALS 
FBOM  INFERIOB  COUBTS. 

B«poirted  ^  M.  W.  McKsllab.  J.  M.  Lslt,  and  B.  H. 
▲MPXi.STr,  Eaqn.,  Barri«ter8-at-lAw. 


Thursday,  April  27,  1876. 
Robinson  (app.)  v.  Clipp  (rosp.) 

Bakers — Carrying  out  or  delivering  bread — Scales 
and  weights— 6  ^  7  WiU.  4,  c.  37,  s.  7. 

The  appeUcmt,  a  baker,  out  of  "the  London  district, 
drove  his  cart  to  a  customer's  door,  ashed  how 
much  bread  was  wanted,  and  delivered  the  quantity 
required  from  his  cart.  The  customer  had  given 
ihe  appeUant  a  general  order  to  supply  bread  in 
ike  usual  wwrse  of  trading,  but  the  daUy  quantity 
wag  determined  only  when  the  appeUant  caUed 


with  his  cart.    He  carried  in  his  cart  no  beam, 
scales,  nor  weights,  and  justices  convicted  him 
under  6^7  Will.  4,  c.  37,  s.  7. 
Heidi  tipon  a  case  stated,  that  tlie  appellant  was 
carrying  out  or  delivering  bread  within  the  terms 
of  the  section,  and  that  the  conviction  was  right. 
This  was  a  case  slated  by  two  justices  of  the  peace 
for  the  town  of  Nottingham,  under  the  statute  20 
&  21  Vict.  c.  43,  on  the  application  in  writing  of  the 
appellant,   who  was  dissatisfied  with    their    de- 
termination upon  the  question  of  law  which  arose 
before  them  as  hereinafter  stated,  on  the  20bh  Nov. 
1875,  at  Nottingham  ;  the  hearing  of   the  case 
having  been  adjourned  from  the  23rd  July  1875 
until  the  20th  Nov.  aforesaid,  and  the  appellant 
having  duly  entered  into  a  recognizance  to  pro- 
secute the  appeal. 

Upon  the  hearing  of  a  certain  information,  pre- 
ferred by  the  respondent  against  the  appel- 
lant under  6  <k  7  Will.  4,  c.  37,  s.  7,  of  which  the 
following  is  a  copy : — 

Town  of  Nottmghaai  and  county  of  the  same  town  to 
wit.  The  information  of  Wm.  Henry  Cliff,  ftsaistant  in- 
spector of  weights  and  measureB  for  the  said  town,  taken 
upon  his  oath  this  19th  Jnly  1875,  before  one  of  Her  Maj- 
esty's justices  of  the  peace  for  the  said  town  of  Notting- 
ham and  county  of  the  same  town,  at  the  Guildhall  in  the 
said  town  of  Nottingham,  who  saith  that  on  the  16th 
July  1875,  John  Bobinson,  16,  Pelican- street,  Badford, 
Notts,  in  the  said  town  of  Nottingham,  being  then  a 
baker,  and  then  and  there  conveying  and  carrying  out 
and  deliverinff  bread  for  sale  in  a  certain  cart  drawn  by 
one  horse,  unlawfully  did  not  carry  or  provide,  and  was 
not  then  provided,  in  such  cart,  with  a  beajn  and  scales 
with  proper  weights,  in  order  that  the  bread  sold  might 
be  weighed  by  the  purchaser  thereof. 

Sworn  before  me.  TSigned)    David  New. 

(Signed)    Hxnbt  Cliff. 

it  was  proved  that  the  appellant,  being  a  baker  and 
seller  of  bread  living  at  Pelican-street,  Badford, 
Notts,  did  on  the  loth  July  last  take  and  deliver 
bread  from  a  cart  (not  at  the  time  being  provided 
with  proper  weights  and  scales  required  by  the  6th 
section  of  the  said  Act),  outside  the  shop  of  a  cus- 
tomer of  appellant's  in  a  certain  street  called 
Bussell-street,  in  Nottingham.  When  appel- 
lant came  out  of  such  shop  after  delivering 
the  bread,  respondent  said  to  appellant,  "I 
shall  want  to  weigh  your  bread,  have  you  got 
your  scales  and  weights  with  youP  I  want 
to  weigh  the  bread."  Appellant  said,  "  I 
havn't  scales  to  weigh  it  with."  Respondent 
said,  ''  I  shall  weigh  it  in  my  own  scales,  and  I 
shall  want  you  to  see  it  weighed."  The  bread  in 
the  shop  was  weighed  in  the  presence  of  appellant. 
There  wei*e  eleven  loaves  deficient  in  weight. 
Respondent  told  appellant  he  should  lay  the  facts 
of  the  case  before  Mr.  Badford,  the  inspector  of 
weights  and  measures.  Respondent  applied  the 
following  (Saturday)  morning  for  a  summons.  On 
cross-examination  by  the  appellant's  solicitor,  it 
came  out  that  the  information  was  laid  on  the 
following  Monday  (the  19th  July).  Appellimt  is  a 
wholesale  baker,  selling  also  at  nis  shop  by  retail. 
The  appellant  c»alled  Mary  Morris,  the  wife  of 
Henry  Morris,  a  provision  dealer  and  bread  seller 
(the  customer  above  referred  to),  living  in  Bussell- 
street  aforesaid ;  and  she  stated  that  on  the  16th 
July  last  the  appellant  came  to  her  shop  and 
a«kod  her  "  How  much  bread  P"  She  said  **  Two 
stones."  Appellant  left  the  shop,  and  immediately 
after  returned,  bringing  the  bread  into  the  shop 
from  a  cart  standing  in  the  street.  Such  bread 
was   weighed   by  the   respondent^  and   it  was 
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deficient  in  weight.  She  also  stated  that  the 
appellant  allowed  her  half  a  quarter  to  every  ten 
stones  for  any  deficiency  in  weight.  She  further 
stated  that  she  took  about  ten  stones  of  bread 
weekly  from  appellant,  with  whom  she  had  dealt 
two  years.  Appellant  came  to  her  at  the  com- 
mencement of  her  trading  with  him,  and  asked 
for  her  orders,  and  if  he  conld  supply  her.  She 
had  a  pass  book.  Appellant  enterea  the  bread  in 
his  book.  When  appellant  came  to  the  shop  he 
said,  "  How  much  P  She  never  sent  to  appellant's 
shop  to  order  the  bread ;  he  always  came  to  her. 

On  th9  part  of  the  appellant  it  was  con- 
tended that  the  appellant  went  round  to  supply 
bread  to  her,  having  a  general  order  given  two 
years  ago ;  and  that  it  was  not  necessary  that  the 
appellant  should  be  provided  with  weights  and 
scales  when  he  went  to  deliver  the  bread  for 
which  he  had  a  general  order.  It  was  further 
contended  on  the  part  of  the  appellant  that  the 
information  ought  to  have  been  laid  within  forty- 
eight  hours  after  the  offence  in  pursuance  of  sect. 
31  of  the  said  Act. 

The  said  justices  held  that  the  information  was 
laid  within  a  reasonable  time  as  required  by  the 
Act,  Sunday  the  18th  July  last  having  intervened, 
and  convicted  the  appellant  in  the  mitigated 
penalty  of  1{.,  including  costs.  They  found  as  a 
fact  that  the  deliverjr  of  the  bread  by  the  appellant 
to  Mrs.  Morris  was  in  compliance  with  a  general 
order,  and  in  the  usual  course  of  trading ;  but  the 
quantity  of  bread  to  be  delivered  at  each  time  the 
appellant  called  was  ascertained  only  at  the  time 
ot  his  calling  between  the  parties,  believing  the 
statement  of  the  said  Mary  Morris. 

K  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  the 
said  conviction  to  stand ;  but  if  the  court  should 
think  otherwise  the  conviction  to  be  quashed. 

Horace  Smith  argued  for  the  appellant. — It  is 
enacted  by  6  «k  7  Will.  4,  o.  37,  s.  7,  "  That  every 
baker  or  seller  of  bread  beyond  the  limits  afore- 
said (i.e.,  the  metropolitan  district),  and  every 
journevman,  servant,  or  other  person  employed 
by  such  baker  or  seller  of  bread,  who  shall  convey 
or  carry  out  bread  for  sale  in  and  from  any  cart 
or  other  carriage,  shall  be  provided  with  and  shfdl 
constantly  carry  in  such  cart  or  other  carriage,  a 
correct  oeam  and  scales,  with  proper  weights,  or 
other  sufficient  balance,  in  order  that  ali  bread 
sold  by  every  such  baker  or  seller  of  bread,  or  by 
his  or  her  journeyman,  servant,  or  other  person, 
may  from  time  to  time  be  weighed  in  the  presence 
of  the  purchaser  or  purchasers  thereof,  exccept  as 
aforesaid  (i.e.,  French  or  fancy  bread  or  rolls,  as 
excepted  in  sect.  4) ;  and  in  case  any  such  baker 
or  seller  of  bread,  or  his  or  her  journeyman,  ser- 
vant, or  other  person,  shall  at  any  time  carry  out 
or  deliver  any  bread  without  being  provided  with 
such  beam  and  scales  with  proper  weights,  or 
other  sufficient  balance,  or  whose  weights  shall  be 
deficient  in  their  due  weight,  according  to  the 
standard  in  the  Exchequer,  or  shall  at  any  time 
refuse  to  weigh  any  bread  purchased  of  him,  her, 
or  them,  or  delivered  by  his,  her,  or  their  journey- 
man, servant,  or  other  person,  in  the  presence  of 
the  person  or  persons  purchasing  or  receiving  the 
same,  then  and  in  every  such  case  every  such 
baker  or  seller  of  bread  shall  for  every  such  offence 
forfeit  and  pay  any  sum,  not  exceeding  five  pounds, 
which  the  magistrate  or  mstfistrates,  justice  or 
jaetices,  before  whom  such  offender  or  offenders 


shall  be  convicted,  shall  order  and  dirept."  The 
efiect  of  this  section  is  only  in  respect  of  persGiu 
hawking  bread  in  carts  for  sale.   It  does  not  ap- 

Eear  that  the  question  raised  in  this  case  has  ever 
een  ju^cially  decided,  but  there  is  in  fiivoar  of 
the  appellant's  contention  a  note  to  Stone*8  Jus- 
tices' Manual  (14th  edit.,  p.  127,  note  e)  citing  the 
authority  of  Mr.  Justice  Field's  opinion.  The 
words  of  the  note  are :  "  The  first  part  of  this 
section  requires  every  baker,  &c.,  carrying  <mt 
bread '  for  sale '  to  have  proper  weights  cmd  scales 
in  his  cart  or  carriage ;  but  in  the  penal  part  the 
words  '  for  sale '  arc  omitted.  If  tho  bread  carried 
out  had  been  previously  purchased  or  ordered  at 
the  shop  of  the  baker,  will  an  offence  be  oom* 
mittedP  On  this  point  the  opinion  of  Mr.  W. 
Field,  Q.G.,  was  taken  in  Sept.  1867,  for  the 
guidance  of  the  Leicester  magistrates;  and  he 
advised  that  it  is  not  an  offence  to  carry  bread 
without  scales  when  such  bread  has  been  pre- 
viously purchased  at  the  shop,  or  is  deliverea  in 
pursuance  of  a  previous  order,  whether  general 
or  particular,  and  is  not  sent  out '  for  sale ; '  that 
the  6th  section  protects  all  bread  sold  at  the  sbop^ 
under  which  category  he  considered  that  the 
bread  in  question  ffOls,  the  7th  section  applying  to 
carts  which  hawk  bread  for  sale.  He  also  advised 
that  the  master,  and  not  the  servant,  is  the  penon 
liable  to  conviction  for  any  offence  under  tne  7th 
section.  It  may  also  be  observed  that  the  words 
'in  the  presence  of  the  person  pnrohaBJng  or 
receiving  the  same,'  at  the  latter  end  of  the  7th 
section,  appear  from  the  context  to  f^ply  only  to  a 
refusal  to  weigh." 

KiTtgaford  appeared  for  the  respondent,  bat  was 
not  heard. 

Bbamwell,  B. — We  need  not  trouble  the  counsel 
for  the  respondent.  I  think  this  conviction  most 
be  affirmed.  The  statute  is  peculiar,  and  it  pro- 
vides minute  regulation  on  points  oonoemiag 
which  I  think  persons  might  do  better  themselres 
for  their  own  protection  than  this  paternal  kind 
of  legislation  is  likely  to  do  for  them.  I  think 
Mr.  Smith  is  right  in  contending  that  the  earlier 
part  of  sect.  7  applies  only  to  the  hawkers  of 
bread  from  carts,  and  does  not  allude  to  the 
bakers'  boys  who  carry  out  to  the  customers  the 
bread  previously  sold  or  ordered.  Sect.  6  rega- 
lates  the  means  for  weighing  bread  in  the  shqw, 
and  protects  all  persons  who  there  make  tMir 
purchases ;  and  I  think  the  penal  provisions  at 
the  end  of  sect.  7  must  have  been  intended  to  apdiv 
equally  to  transgressions  of  the  6th  and  the  7th 
sections,  and  to  oakers  of  both  classes.  Sect  7 
begins  by  enacting  that  every  baker,  "  who  shall 
convey  or  carry  out  bread  for  sale  in  and  firom  any 
cart  or  other  carriage  shall  be  provided  with  and 
shall  constantly  carry  in  such  cart  or  car- 
riage" weighing  facilities,  in  order  that  all 
bread  sold  by  such  baker  may  be  weighed  in  the 
presence  of  the  purchaser.  Then  the  section 
proceeds  to  enact  that  in  case  any  such  baker  or 
his  servant,  meaning  I  think  to  include  both  shqH 
keeper  and  hawker,  "  shall  at  any  time  carry  oat  or 
deliver  any  bread  without  being  provided  with 
such  "  weighing  facilities,  he  shall  be  liable  to 
conviction.  The  contention  for  the  appellant 
is  that  the  customer  in  this  case  might  have 
weighed  her  bread  at  the  appellant's  shop,  where  it 
is  alleged  the  bread  was  sold.  But  even  asanining 
that  there  was  under  the  ciroaiiiatanioeB  a 
previous  sale  of  this  bread,  there  is  nottdng  in 
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the  Bect'ton  to  exempt  the  perBon  who  delivered 
the  bread  from  the  duty  to  have  r  weighme 
mftcbioe  with  him.  The  conacqaenoe  to  my  mind 
is  th&t  ander  this  Bection  no  bnker  can  safely 
deliver  an  iDdividnol  loaf,  oven  althoagh  that 
pfu^icolar  loaf  has  been  bought  and  weighed  in 
his  shop,  without  carrjinz  hia  Hcalea  to  the  bouse 
where  he  deliTore  it.  i'bo  appellant  here  baa 
carried  oat  and  delivered  broad  without  being 
prorided  with  beam  and  hcuIbe  and  proper  weightH, 
and,  therefore,  ia  liable  to  conviction  under  the 
words  of  the  statato,  and  I  also  think  in  accordance 
with  its  intention.  The  msgistroteB  were  right, 
and  the  conviction  moat  be  affirmed. 

Mbllob,  J.— I  SiIbo  think  this  conviction  was 
right.  It  appears  to  me  that  the  Aot  contem- 
plated three  kinds  of  opportunitv  by  which  a 
cnatomer  may  obtain  bread.  In  the  first  place, 
nnder  the  6th  section,  he  may  bay  bread  at  a  baker's 
shop  and  take  it  away  with  bim;  in  the  seoond, 
be  may  bay  it  from  a  baker  who  hawks  brrad  in  a 
cart ;  tbiB  is  dealt  with  by  the  early  part  of  the 
7th  section;  and  thirdly,  ho  may  obtain  bread  as 
the  customer  in  the  case  ia  etated  to  have  done,  by 
means  of  its  being  carried  out  and  debvcred  by  the 
baker  or  his  servant,  either  upon  a  general  order 
aa  this  was,  or  upon  a  purchase  at  the  shop.  The 
objeot  throughoat  ia  to  compel  baksra  to  afford 
their  cnatomers  facilities  for  seeing  that  their 
bread  is  of  proper  weight,  and  I  do  not  see  why 
they  sbonid  not  bo  equally  protected,  whatever 
mode  of  purchase  they  may  adopt.  The  rusnlt  in 
some  cases  apparently  may  be  ridionlons ;  but,  aa 
far  as  I  know,  it  may  be  necesaary,  and  at  all 
events  I  think  it  was  intended  to  be  the  law. 

DzNKAir,  J. — I  think  this  conviction  was  right, 
bat  the  ground  npon  which  I  base  my  conclusion 
differs  materially  from  that  of  the  other  membera 
of  the  conrt.  I  think  that  nnder  the  circnmatanoea 
this  course  of  bnaineaa  comes  within  the  firat  part 
of  sect.  7,  and  the  appellant  here  oonveyed  or 
carried  onl  bread  for  aale  in  and  from  a  cart  or 


breftd  upon  the  previoua  general  orders  of  cas- 
toniera.  The  application  of  the  penal  olanse  is  I 
apprehend  limited  to  the  two  casea  previoualy 
mentioned — the  shop-keeping  baker,  and  the  baker 
who  sells  from  a  cart  or  carriage.  This  inter- 
pretation does  not  necessarily  carry  the  incon- 
venient conatraotion  pat  upon  these  proviaiona  by 
mj  learned  brethren.  The  abject,  no  doubt,  was 
that  all  breads  should  be  sold  for  weight,  and  that 
all  caatomers  should  have  an  opportunity  of 
testing  it.  This,  in  my  opiniou,  was  broad  for  sale, 
and  it  waa  oonveyed  or  carried  out  in  a  cart.  If 
purehased  in  a  shop  and  afterwards  delivered  by 
the  baker  or  his  boy  from  a  basket,  I  think  no 
weights  or  Bcales  would  be  necessary.  But  aa 
this  was  bread  carried  ont  in  a  cart  for  aale,  the 
C3irt  ouffht  to  have  carried  the  beam  and  scales 

Jvdgmetiifor  respondent. 
Solicttors  for  appellant,  Bogerton  and  Ford. 
Solicitors    for    respondent,    Bughee,    Hooher, 
Sttttanthaw,  and  Jfwrfam. 


reqmre 


Friday.  May  19, 1876. 

(Before  Uleasby,  B.,  and  Grove,  J.) 

Laxokidgb  v.  I.tnch. 

Solicitor  atid  client — Fees  for  enleriug  appeal  at 

KBsiont — JjiahilUy  of  eolicUor. 
The  solicitor,  and  not   the  client,  ie  liabla  to  ilte 
clerk  of  the  peace  for  fees   connected  wUh  the 
entering,  ^c.  of  an  appeal  at  llie  segtioni. 
This  was  on  action  brought  by  the  Glerk  of  the 
Peace  for  Sussex  to  recover  the  sum  of  51.  19*.  ^., 
alleged  to  be  due  for  fees,  and  was  tried  before  the 
doputy  County  Court  jndge  without  a  jn^,  wbeu 
the  jndge  gave  a  verdict  for  the  amount  oMmod. 
The  following    is    a  copy  of    the    partioalars 
anneied  to  the  plaint  note : — 
Hanrj  Fonlkea  Ljiioh,  Esq. 

To  W.  B.  J.  laoKTidge, 

Cleik  of  the  Peaoe,  Lewsa. 
R»  ChantTili's  Appeal. 
Miohulnui  9B>aiin»  1874—  £.  a.  d. 

Entering  ■ppaal 0    3    0 

YU'mg  notioe,  &o 0    2    0 

TryiDft  appeal     0  13    4 

Baspiting      appellant' a      leoognla- 

anoe* 0    4    6 

Order  foi  epeoial  oaae       (I  10    6 

JB75. 
April  19.  Fee  On  ratun  to  certiorari,  attend- 

iagonjaatioa,  Aj] 2    5    0 

„    21.  Copj  oonviotion 0    2    6 

Tmumitting  aame  and  latter 0    3    7 

Beapiting   Taoo^iaanoea  for  three 

diffgient  aeaaioiia   17    0 

DiaahargioK  reoogniaanoea     0    9    0 


5  19    5 

The  Jteea  are  regulated  by  11  &  12  Viot.  o.  43, 
and,  it  was  admitted,  were  properly  payable  by 
somebody.  Evidence  of  a  custom  for  the  solicitor 
and  not  the  client  to  pay  was  given  at  the  trial. 
Three  letters,  also  written  bjr  the  defen- 
dant, were  tendered,  in  one  of  which  he  acknow- 
ledged the  receipt  of  the  above  memorandum  of 
ohsrges,  and  in  another  asked  for  the  copy  of  a 
oonviction,  adding,  "  I  shall  be  happy  to  pay  your 
charges." 

A  rule  nisi  was  afterwards  granted,  on  the 
gonnd  that  there  was  no  evidence  of  liability  on  the 
part  of  the  defendant  to  pay  these  charges. 

A.  L.  Smith  showed  caaae. — The  solicitor  b  the 
person  who  is  liable  to  pay  these  fees.  In  Newton 
V.  Chambers  (1  Dowl.  &  L.  Rep.  869 ;  13  L.  J. 
141,  Q.B.)  it  was  held  that  a  sheriff's  officer  might 
mainttun  an  action  against  the  attorney  of  the 
plaintiff  in  the  original  suit  for  caption  fees  and 
conduct  money.  Ro,  too,  an  attorney  and  not  his 
client  is  liable  to  a  bailifi  for  hia  fees  in  iasning 
execution  agunst  a  defendant :  (Maita  v.  Mann 
2  Ki.  608  i  6  D.  4  L.  42 ;  17  L.  J.  336,  Ei. ;  Brewer 
V.  Jones,  10  Ex.  655 ;  and  WaUbank  v.  Quarter- 
man,  3  0.  B.  94.)  In  the  latter  case  Uaole,  J. 
observed  that  "  the  inconvenience  would  be  pro- 
digious if  it  were  held  that  the  officer  must  look 
to  the  client  for  his  fees."  He  also  referred  to 
Batt  T.  Price  (33  L.  T.  Bep.  N.S.  808 ;  L.  Rep. 
1  Q.  B.  264). 

Sarmsworth  in  support  of  the  rule. — Frimd 
facie  the  solicitor  ia  not  the  party  liable :  [Hart  v. 
Whiie,  Holt  N.  P.  0.  376.)  'the  solicitor  ia  known 
to  bo  an  agent  only,  and  to  act  for  others,  and  by 
a  personal  nnderiaking  be  makes  himself  liable  or 
derives  some  benefit,  he  cannot  be  sued.  There 
is  here  neither  a  personal  nadQiteJu&%,  ^£>t  %.<»& 
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the  solicitor  derive  any  benefit.  Brewer  v.  Jonei 
{ubi  tup.),  and  the  otherB  cited  by  the  other  side, 
(ire  distinguishable,  iDadmiich  aa  there  irna  Ei  eer- 
viceto  the  attorney  iasninft  tho  writ.  In  JfeiTi- 
titan  v.  Neteman  (20  W.  B.  369)  it  was  held  tbat 
nn  attorney  who  isauee  a  writ  offi./a.  is  not  bound 
to  pay  the  coata  incorred  by  a  aheriff's  officer 
who  makes  an  ansuccesEfnl  levy  ander  tbe  writ, 
on  tbe  ground  tbot  the  latter  bod  not  done  any- 
thing whicb  proved  beneficial  to  the  attorney. 
He  also  cited ; 

Maybiry  v.  Manifitld,  9  Q.  B.  754. 
Cleasby,  B. — It  appears  to  me  that  tho  decision 
arrived  at  by  the  County  Court  judge  in  this  case 
is  correct ;  and,  therefore,  thia  rulo  must  be  dia- 
charged.  This  is  a  caae  of  feea  payable  to  a  par- 
ticular ofiicer,  and  which  he  is  entitled  to  exact  at 
the  time  they  become  due.  Tborc  is  both  reason 
and  aathority  for  holding  here  that  the  plaintiff 
may  recover  these  fees  from  the  defendant,  for  bo 
could  not  bind  tbe  client.  In  the  case  of  Maile 
V.  Mann  (ubi  eup.),  which  has  been  referred  to, 
Alderson,  B.,  distinctly  stated  during  the  argu- 
ment tbat  the  queation  waa, "  whether  the  attorney 
badany  authority  to  pledge  his  clients  credit  in  a 
matter  where  it  is  the  custom  for  the  attorney  Co 
pay  the  fees  out  of  bia  pocket,  when,  in  fact,  it  is 
a  ready  money  tranaaction."  In  Robins  v.  Bridge 
(3  M.  &  W.  114;  6  Dowl.  140;  M.  &  H.  367),  the 
question  arose  as  to  the  liability  of  an  attorney  to 

By  the  expenses  of  attendance  of  a  witness  whom 
bad  subpcnnaed  on  behalf  of  bis  client  to  give 
evidence  at  a  trial;  and  Lord  Abinger.in  the  ctiurae 
of  a  considered  jadgmeut,  says,  "If,  therefore,  an 
attorney  employs  a  stationer  to  do  anything  for 
which  be  raaxes  a  charge,  be  is  liable,  as  he  la  for 
tha  fees  of  the  officers  of  the  court ;  for  iheae  are 
ready  money  transactions,  for  which  the  person 
engt^^  in  the  business  of  tbe  court  is  liable ;  for 
it  cannot  be  presumed  that  the  client  would  autho- 
rise him  to  pledge  bis  credit  when  no  credit  ia 
given."  ThatiBtbeTerYCBEehere,and  this  being  a 
transaction  in  which  the  respondent  bad  a  right 
to  be  paid  at  the  time,  it  is  clear  the  solicitor  is 
responsible.  We  have  here  evidence  aa  to  tbe 
usage,  and  admission  of  facta  in  the  correspon- 
dence in  which  the  debt  is  recognised  by  tbe 
defendant.  In  Batt  y.  Price  (ubi  mp.),  it  was 
recently  decided  bj  tbe  Court  of  Quoea'a  Bench 
that  the  solicitor  is  tbe  party  liable.  This  mle 
mnst,  therefore,  be  discharged. 

Gbovb,  J.— I  agree  with  what  has  fallen  from 
my  brother  Cleasby.  There  is  ample  evidence 
to  fix  tbe  solicitor  here  independently  of  there 
being  a  prima  fade  liability.  There  is  distinct 
evidence  of  tbe  custom  of  the  office,and  knowledge 
of  such  cnstom  by  the  defendant.  Tho  decis  ion  cj 
the  Connty  Court  judge  waa  qaite  correct. 

Rule  dieeharged. 

Solicitor  for  plaintifis,  Langridge. 

Solicitor  for  defendant,  Foulke»  Lyndi. 


Thwnday,  June  1,  1876. 
(Before  Bbahwell,  B.and  Gbove,  J.) 

Webn  (app.)ii.  PococK  (resp). 
Dogg  Act  1871  (34  ^  35  Vicl.  c.  56),  b.  3— D05  "  un- 
der control" — Evidence  0/ otnitership. 
An  order  was  made  in  pursuance  0/  34  ^  35  Vid. 
c.  56,  8.  3,  on  owners  to  keep  their  dogs  under  tho 
control  o/«omei>crmm  for  a  fytedperiod.    A  dorj 


was  seen  in  the  road  wilh  the  appellant't  goner' 
nees  and  children,  rushing  backward*  and  for- 
tcords  to  them,  sometimes  being  as  much  aa  iwettfjr 
yards  away.  A  constable  swore  Hie  dog  belong^ 
to  the  appellant,  and  that  he  had  teen  it  in  the 
<M(peUiin('B  yard  within  the  preoiaue  fortnight 
The  appellant,  however,  called  evidenea  to  eon- 
tradiet  this.  The  justices  convicted,  but  stated  a 
case  for  (lie  opinion  of  the  court  as  to  wheOur 
there  waa  supcicnt  evidence  of  ownership,  and 
whether  the  dog  woe  under  control. 

Held,  that  there  uns  rcasonahle  euidenee  Aai  the 
dog  bdonged  to  the  appellant,  and  wot  not  under 
control,  to  support  the  condusion  arrived  at  by 

■  the  justices. 

Per  BramweU,  B.—  The  question  whether  or  not  a 
dog  is  under  control  wtthin  sed.  3  t»  one  of  fad 
and  not  of  law. 

Case  stated  under  20  A  21  Yict.  c.  43. 
The  following  is  a  copy  of  an  order  made  by  tbe 

justices  under  34  &  35  Viot.  c.  56,  a.  3  t 


ehid  ooiiHtAble  aa  afoiciaid,  hmva  iBiiinilsiiwI 
10  D8,  the  QudetBigned.  two  of  hsi  Maiei^'a  jnmMi  of 
the  peaoe  of  tbe  laid  oonnty,  aoCing  for  the  pettj  lea- 
■ioDal  diviaion  of  Beading,  in  petty  MMlona  tbia  iaj 
aasembled,  that  ■  mad  dog  hu  been  fontid  wjthiii  obc 
jorudiation. 

We  da  therefore  in  puTioanoe  of  aeot.  3  of  34  A  85  TiaL 
o.  5G,  order  that  all  dogi  throDghont  tiui  wbols  of  lla 
jnnadiation  be  aotifiiied  and  kept  ander  tha  ouutcol  at 
■nah  penoD  or  persona  for  tbe  spaoe  of  three  oalaadar 
months  cow  next  enaoing. 

Given  nndet  our  haode  and  Mala  thia  15th  day  of 
April,  1876.  J.  B.  KOMOK. 

A.  W.  CoaKAM. 

The  foUowingis  a  copy  of  a  notice  pabhahed  bjr 
tbe  said  Adam  Blandy,  in  pursuance  of  the  same 


Act: 


Mad  Doffa.— Notioe. 


aioaal  di 

I  bareb;  giva  notioe  that,  by,Tictae  of  aDCVdar  matuaoii 
eigned  this  ISth  d&y  ot  ApiU,  1879,  b;  two  of  W 
B&JBBty'B  jnatiaea  of  the  peaoe  of  the  aaid  aoan^,  aotiaf 
for  the  petty  eoseional  diviaion  of  Beading,  all  iao 
within  their  inriadiotion  are  to  b«  oonfined  aad  kvl 
onder  the  control  of  Home  peraon  01  pcsHma,  and  doI  W 
be  allowed  to  be  at  Urge  for  tbe  apaoa  of  thiM  aalndit 
months  from  tbii  date. 

Anybody  who  disobeys  the  abova  oi 
liable  to  a  fine  ot  20a. 

Dated  this  15th  day  of  April,  1876. 

A.  Bi^HsT,  CJhiaf  0 

Polioe  oonetablea  have  power,  by  virtoe  of  tU*  <ate 
to  take  and  detain  any  dog  not  onder  tha  eonkal 
of  Bome  person,  and  after  five  day*,  if  not  pnviiMlj 
olaimad,  the  ohief  ot  tho  polio«  mv  otdar  atudi  dog  to 
be  destroyed. 

Tbe  information  was  preferred  onder  34  A  35 
Vict.  c.  56,  B.  3  (a),  charging  tho  appellant  with 
unlawfully  suffering  a  dog  to  be  at  luffe. 

It  was  proved  at  tbe  bearing,  by  Heages,  police- 
ooDstablc,  that  at  about  one  in  the  aftenMODof 
Monday,  lat   May   1876,   be   saw  the  ^pelbuit'i 

(a)  By  the  Doge  Aet  1871 ,  a.  3, "  the  kioal  anthniity  Bar. 
if  a  mad  dog^  or  a  dog  aaspeotad  to  ba  mad,  ia  faaH 
within  their  lorisdiotioa,  make,  and  whan  Badavaqv 
revoke,  an  order  placing  snab  reatriationa  aa  tb«r  wat 
eipodient  on  all  dogs  not  being  tmdei  tbe  ooBtKacf  av 
peraon,  dnring  eaoh  period  aa  nay  ba  pieaaribad  ia  aaek 
order,  thtoDghoat  the  whole  of  then  jiii  laillntiw.  « 
anflb  part  thereof  aa  may  bo  printed  in  tMli  site.  IV 
peraon  who  aota  in  oontiavantlon  id  anj  oriac  Midaii 
pnraaanoeot  thia  section  shall  be Uabla  toft pwdtr*** 
•xoeedingSOt. 
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9  and  children  in  the  road,  and  a  dog 
0.  The  dog  was  running  Imck wards  ana 
to  them,  and  was  at  times  20yds.  away 
m.  The  constable  knew  the  dog  to  be 
llant*s,  and  ho  had  seen  the  same  dog  in 
Iant*8  yard  within  the  previous  fourteen 

ipellant  called  his  servant  to  prove  that 
not  seen  the  dog  about  the  place 
3  15th  April  last  to  the  Ist  May 
nd  that  he  Knew  the  dog  had  gone  away, 
the  appellant  bad  not  taken  any  trouble 
und  that  the  appellant  had  exercised  no 
ownership  over  the  dog  since  the  1st 
).  It  was  stated  by  the  appellant 
ras  paralytic  and  unable  to  walk  about, 
not  seen  a  copy  of  the  above  notice,  and 
►nly  occasions  on  which  he  went  out  were 
lirect  from  his  house  to  the  railway,  and 
ded— 
Eit  the  dog  was  not  his  dog,  but  a  stray 

That  due  notice  had  not  been  given  of 
t  (3.)  That  if  the  magistrates  were 
he  appellant  on  the  tirst  two  points, 
the  dog  was  under  control, 
igistrates,  however,  thought  the  case 
id  convicted  the  appellant. 
3stions  for  the  opinion  of  the  court  are — 
ether  on  the  above  evidence  the  dog 
to  the  appellant ;  secondly,  whether  due 
3  given  of  the  order;  thirdly,  whether 
as  under  control. 

court  should  be  of  opinion  that  the  «;aid 
I  was  legally  and  properly  made,  and  the 
is  liable  as  aforesaid,  then  the  said  con- 
to  stand,  otherwise  the  said  information 
smissed. 

for  the  appellant. — There  was  here  no 
evidence  of  ownership.  At  all  events 
as  under  control,  within  the  meaning  of 
Q.  When  a  dog  is  out  with  a  person  it 
he  control  of  that  person.  Ho  cited  Ex 
kham  (21  L.  T.  Rep.  N.  S.  748). 
reene,  for  the  respondents,  was  not  called 
•gue. 

5LL,  B. — This  conviction  must  bo  af- 
.lie  order  of  the  magistrates  is*  good,  and 
B  Act.  I  doubt  whether  the  notice  is 
e  notice  diflfers  from  the  order.  The 
s  that  "  all  dogs  are  to  be  confined  and 
r  the  control  of  some  person."  However, 
was  not  taken  before  the  magistrates, 
led  also  to  think  that  there  was  a  defect 
formation,  which  was  for  "  unlawfully 

a  dog  to  bo  at  large,  which  was  not 
accordance  with  the  terms  of  the  notice; 
hat  we  cannot  deal  now.  The  question 
3  dog  belong  to  the  appellant  ?  I  think 
some  evidetice  of  it,  and  that  the  finding 
tices  was  reasonable.  Lastly,  was  the 
control  P  I  rather  doubt  whether  the 
)s  have  not  been  labouring  under  a 
1  thinking  that  the  sole  question  was 
le  dog  was  at  large,  and  if  I  was  certain 
was  so,  the  conviction  would  not  be 
[owever,  they  have  put  the  right  ques- 
,  namely,  whether  the  dog  was  under 
!^ow  it  may  or  may  not  have  been; 
V  is  consistent  with  the  evidence ;  and 
Btion  is,  in  my  judgment,  one  of  fact 

law,  and  has  ficen  decided  against  the 
we  shall  not  interfere. 


Grove,  J. — The  only  part  I  feel  doubt  about  is: 
as  to  the  meaning  of  the  words  "  under  control.*** 
However,  I  think  there  was  evidence  here  to  show 
that  this  dog  was  not  under  control. 

Judgment  for  respondent  with  costs. 

Solicitor  for  the  appellant,  Ralph  Thomas. 
Solicitor  for  the  respondent,  Slocombe,  Reading. 


(Before  Bramwell,  B.  and  Grove,  J.) 

OvENDEN  (app.)  v.  Raymond  (resp.). 

Gaming — Public  billiard  room  belonging  to  Ucensedl 
victualler — Lodgers  playing  after  closing  hours — 
Statutes  8  cj-  9  Vict.  c.  109,  and  37  JJ'  38  Vict,  c. 
49,  «.  10 
By  8  tj*  9  Vict,  c,  109,  s.  13,  the  holder  of  a  victual" 
ler's  licence  who  keeps  a  public    billiard  table,, 
and  allows  pei'sons  to    play   theieon  when  the 
premises  are  not  allowed  to  be  open  for  the  sale 
of  wine,  Sfc,  is  liable  to  a  certain  penalty.    By  37' 
<J*  38  Vict.  c.  49,  s.  10,  a  pei'son  licensed  to  sell 
any  intoxicating  liquor,  to   be  co7isumed  on  the 
premises,  m^y  sell  such  liquor  at  any  time  to  per- 
sons lodging  in  his  house.     The  appellant  held  a 
victualler's  licence  for  a  certain  house  at  H.     The 
closing  hour  at  H.  on  week  days  is  11  p.m.,  and 
after  that  time  two  gentlemen,  lodgers  in   the 
liouse,  were  found  playing  billiards.     The  justices 
thought  that  S  ^9  Vict,  c.  109,  s.  13  absolutely 
prohibited  all  persons  wWiout  exception  from 
playing  at  a  ptwllc  billiard  table  during  closing 
hours,  and  tliat  such  prohibition  was  not  affeded 
by  37  ^  38  Vict,  c,  49,  s.  10.  Accordingly  the  apfelr- 
layit  was  convicted,  but  tlie  Justices  stated  a  case^ 
Meld,  that  tha  conviction  toas  right. 
Case  stated  by  justices  under  20  &  &  21  Yict.  c.  43. 
At  a  petty  sessions  holden  at  the  Town  HalU 
Hythe,  on  the  23rd  March  last,  an  informatioui 
was    preferred    by    George   Raymond,    superin- 
tendent of  police  for  the  said  borough  (herein- 
after called  tne  respondent),  against  George  Henry 
Ovenden,  licensee!   victualler  (hereinafter  called, 
the  appellant),  under  sect.  13  of  the  Act  8&  9  Yict.. 
c.   109,  charging  him  for  "that  he  on  the  Ist. 
March  last,  at  the  parish  of  St.  Leonard,  Hythe,. 
then  holding  a  victualler's  licence  for  a  certain 
house    and  premises   there    situate,  called  The- 
Swan,  in  wnich  he  then  kept  a  public  billiard, 
table,  unlawfully  did   allow   certain    persons  to> 
play  at  the  said  table  on  the  said  premises  at  a 
certain  time  when  the  said  premises  were  not  by 
law  allowed  to  be  open  for  the  sale  of  wine,  spirits, 
or  beer,  or  other  fermented  or  distilled  liquor,  to 
wit,  at  ten  minutes  past  12  a.m.,*'  was  heard  and 
determined  by  us,  the  said  parties  respectively 
being  then  present,  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of  the  said 
offence,  and  we  adjudged  him  to  pay  the  sum  of 
Is.,  and  also  to  pay  to  the  responaent  the  sum  of 
9s.  for  his  costs  in  that  behalf.    Upon  the  hear- 
ing of  the  information  it  was  proved  on  the  part  of 
the  respondent,  and  found  as  a  fact,  that  the  hour 
of  closing  victualling  houses  in  the  borough  of 
H^he  was  eleven  o'clock  on  week  days.    At  ten 
mmutes  past  12  a.m.  on  the  Ist  March  last  respon- 
dent went  to  the  appellant's  house,  the  Swan 
Hotel,  which  was  closed.    Respondent  knocked, 
and  appellant  opened  the  door,  and  on  respondent 
going  mto  the  house  he  said  to  the  appellant, 
•*You  have  billiard  playing.**    He  said,  "Yes; 
they  have  not  finished  their  game."    E^^^^tA^t^ 
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then  went  into  the  billiard  room  and  there  found 
two  Rentlemen,  who  were  lodging  in  the  honse, 
placing  billiards.  It  was  contended  on  the  part  of 
the  appellant  that  the  geDtlemen  referred  to  were 
lodgers  within  the  meanine  of  sect  10  of  the 
Licensing  Act  1874,  and  as  that  Act  permitted  a 
licensed  perBon  to  sell  intoxicating  li(]aor  to 
lodgers  ^ter  the  prohibited  hours  of  closing,  the 
appellant  was  instified  in  allowing  them  to  plu^  at 
billiards  after  such  bonrs.  Wo,  the  said  justices, 
were  of  opinion  that  sect  13  of  the  8  A  9  Vicit.  c. 
109,  absolutely  prohibited  all  persons  without 
exemption  from  playing  at  a  public  billiard 
table  in  a  house  of  a  person  holding  a  Tictual- 
ler's  licence,  when  the  orcmises  are  not  allowed 
to  be  open  for  the  sale  of  intoxicaling  liquors  ; 
and  that  the  exception  in  sect.  10  of  the  Licensing 
Act  1874,  allowing  liqnors  to  be  supplied  to  bond 
fide  lodgers,  does  not  affect  such  prohibition.  We, 
therefore,  convicted  tbe  appellant,  as  above  stated, 
nnd  granted  a  case  for  Iho  opinion  of  this  court. 
The  question  for  the  opinion  of  this  court  is 
whether  the  nppellant,  under  the  above  circnm- 
Btances,  was  ngfatly  convicted.  If  the  court 
should  be  of  opinion  that  the  appellant  was 
rightly  convicted,  and  tho  appellant  is  liable  as 
aforesaid,  then  tbe  conviction  is  to  stand;  but  if 
tbe  court  should  bo  of  opinion  otherwise,  then  the 
said  intonnation  is  to  be  dismissed,  or  such  order 
to  be  made  as  the  court  shall  think  fit. 

ThsSA  8  Viut  0. 109,  ■.  13,  unMtBM  follows  :  "  Every 
peraon  ksepinir  ■>'?  pnbl'a  biUiard  tkble,  or  b»g«t«l]e 
board,  or  initniment  nsed  in  anj  g;am«  of  the  like  kind, 
wbather  he  be  the  holder  of  a  viotoBUer'i  lioenoe,  or 
Uoenied  under  this  Aot,  who  ehall  allow  any  persan  to 
pIm  at  saeh  table,  board  or  instrnmant,  after  one  and 
bafore  eight  o'clock  of  the  morDiDg  in  anj  day,  or  at 
any  time  on  Sooday,  Chriaitua  Day,  or  OoM  Fnday, 


that  they  i 
game  of  bill 

however,  too  plain  to  admit  of  any  other  interpre- 
tation. This  was  evidently  a  eaius  omiMiu  on 
the  part  of  the  Legislature, 

Conviction  afflrmtd. 
Solicitor    for  the  appellant,    Steele,  agent  tor 
Mintei;  Folkstone. 


any  day  appointed  to  be  kept  aa  a  pnbllo  fast  or  thanka- 
givinc,  and  every  person  noldins  a  vlatnallef'a  lieenoe, 
who  uall  allow  an;  person  to  pl^  at  mob  table,  boaid, 
or  instmmmt,  kept  on  the  prenucea  specified  in  snob 
viotoaller'a  lioenoe,  at  anv  time  when  inch  premises  are 
not  bj  law  allowed  to  he  open  tor  the  ui»  of  wioe, 
apirita,  or  beet,  or  other  fsruented  ot  diaHlled  Uqaor, 
aball  he  liable  to  tha  penalliaB  herein  provided  in  the 
oaee  of  peraona  keepiof;  anch  pnblio  billiard  table,  baga- 
telle board,  or  initiament  aa  aforesaid,  for  pnbfic  nae 
withont  lioenoe ;  and  dnring  those  timea  when  play  at 
anoh  table,  boaid,  or  instrument  is  not  allowed  by  thia 
Aot,  any  honaa  lloensed  nnder  this  Aot,  and  any  billiard 
room  in  any  hoaae  apaoifled  In  any  viotnaller'a  lioenoe, 
shall  be  oloaed,  and  the  keeping  of  the  aamo  open,  or 
allowing  any  peraon  to  play  therein  or  thereat,  at  any  of 
the  times,  or  on  any  of  the  days  during  which  noh  play 
ia  not  allowed  by  this  Act,  shall  be  deemed  in  each  case 
an  offence  againat  the  tenor  oF  the  lioecee  of  tha  peraon 
BO  offending." 

By  tbe  iJeonaing  Act  1874  (37  1  38  YJot.  a.  49),  s.  10 : 
"  Nothing  in  thia  Aet,  or  in  the  prinoipal  Aot  oontsJned 
shall  preolade  a  person  licenaed  to  soli  any  iotoiicatins 
liqnor  to  ba  oonsnmed  on  the  pcemisea,  from  selling  snoh 
Honor  at  any  time  to  bon&  fidt  traTellen,  and  to  peraons 
lodging  la  hia  home,  provided  that  no  peraon  holding  a 
six  day  lioenoe  eh^  aell  any  intoxicating  liqaot  or  Snn- 
day  to  any  penon  whatever  not  lodging  in  Ms  honae." 

Bering,  tor  the  appellant. — This  conviction  is 
wrong.  The  prohibition  contained  in  8  &  9  VicL 
c.  109.  s.  13,  only  applies  when  the  premises  are 
not  allowed  to  be  open  for  the  sale  of  wine,  &c. 
Butby  the  Licensing  Act  1874,  intoxicating  liquors 
may  be  sold  at  any  time  to  lodgers,  so  that  the 
prohibition  docs  not  attach  at  all. 

The  respondent  did  not  appear. 

Per  CcHiix.— The  appellant  is  clearly  wrong.  It 
is  manifestly  absurd  that  lodeers  in  the  house  may 
hp  sppplied  with  drink  after  doBing  hours,  and  yet 
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Wednesday,  Feb.  9,  1876. 

Dover  v.  Ceild. 

I   Res  judicata — Trover  of  gooda — Freviou*   nfiual 

of   magistrate    to    order   delivery   of  the   goodi 

«nder  2^3   Vict.  c.  71,  s.  40— Estoppel— TOb 

lo  the  goode. 

To  a  declaration  in  trover  for  the  recovery  of  insis 

harneii,  the  defetidant  pleaded  that  the  plotnlif 

had  preoiouehj  applied  to    a  jioliee    magittrale 

within  the  metropolitan  diitrict  under  2^3  Viet 

I       c.  71,  s,  40,  to  order  Ike   delivery  up  lo  him  by 

\       the  defendant  of  the  Aarnesa  aUeged  to   be  unliw 

/iitfv  detained.     Thai   the  magistrate,  after  da* 

inquiry  made  into   the   title  lo  such  harae**,  n- 

fused  lo  make  luch  order,  and  that  Ihereimon  fit 

plaintiff  brought   this   action  to  recover  tha  hu- 

Held,  upon  demurrer,  thai  the  jiroeeedlnge  Man 

the  magistrate   did  nol  etfop   the  plaintiff  fro* 

bringing  the  present  action  and  that  Ue  plea  «imu 

bad. 

The  declamtion  was  in  trover  for  that  (iie  defendul 

converted  to   his  own  use,  and  'wrongfully  de- 

S rived  the  plaintiff  of  the  use  and  puaaeasKHi  of 
is  goods,  to  wit,  a  set  of  patent  joiner's  cnunpe,  s 
set  of  harness,  and  a  goat. 

To  this  the  defendant  pleaded,  amongst  olhen, 
the  following  plea  ; 

As  to  so  mnch  of  the  declaration  as  relitei 
to  the  set  of  harness  therein  mentioned,  that  tbe 
plaintiff  ought  not  to  be  permitted  to  say  thai 
the  defendant  converted  the  same  to  his  ownnse, 
or  that  the  same  was  the  plaintiff's, 
defendant  says  that  the  aUeged  coe 
place  after  the  25th  Aug.  1^9  {the  date  of  tlie 
commencement  of  the  2  &3  Vict.  o.  71,  s.  40),  and 
consisted  of  the  detention  by  the  defendant  within 
the  limits  ot  tho  metropolitan  police  distriol  of 
the  said  goods,  the  value  of  which  was  not  titai 
greater  than  151.,  whcronpon,  afterwards,  and  be- 
fore this  suit,  the  plaintiff  duly  made  his  oompUnt 
before  George  Chance,  Esq.,  one  i^  the  magistrates 
of  the  police  courts  of  the  metropolis,  aittingat 
tho  Lambeth  police  court,  in  the  county  ot  SuTTef, 
for  that  tbe  defendant  unlawfuUy  and  wiUioot  jut 
cause  detained  within  the  said  district  the  said 
goods  which  the  plaintiff  then  alleged  to  be  bit 
property,  and  to  the  property  and  poasessiiM  of 
which  goods  the  plaintiff  then  claimed  to  be  en- 
titled, whereupon  tbe  said  Qeorge  Chaiioe  dalf 
summoned  the  defendant  to  appear  at  a  oettMB 
day  and  hour  at  the  polioe  oonrt  bofors  him,  or 
such  other  magistrate  of  the  said  polioe  conrt  as 
might  then  be  there,  tb  answerthe  said  oompbinW 
and  to  show  cause  why  an  order  ahonld  not  tb* 
and  thero  be  made  ufon  him  to  delivar  tbe  aid 
goods  to  the  plaintiff.     And  the  o' 
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obedience  to  the  said  sammons,  duly  appeared  at 
the  time  and  place  therein  mentioned,  before  the 
Baid  George  Chance,  and  the  said  Georee  Chance 
thon  and  there  heard  the  said  case  and  the  subject 
matter  of  the  said  complaint,  and  then  and  there 
inquired  into  the  title  to  the  said  goods  and  the 
defendant's  possession  thereof.  And  it  then  ap- 
peared to  the  said  George  Chance,  and  he  then  de- 
cided and  adjudged  that  the  defendant  then  had 
title  to  the  said  ^oods,  and  to  the  possession 
thereof,  and  the  plaintiff  had  then  no  title  thereto, 
or  to  the  possession  thereof,  and  ho  then  dismissed 
the  said  summons,  and  thereby  adjudicated  the 
subject  matter  of  the  said  complaint  in  favour  of 
the  defendant,  and  the  defendant  has  ever  since 
held  possession  of  the  said  goods  on  the  said  title, 
and  the  plaintiff  has  never  since  acquired  any  title 
or  right  to  the  possession  of  the  said  goods  other 
than  ho  had  at  the  time  of  the  said  decision,  and 
this  the  defendant  is  ready  to  verify,  whereupon 
he  prays  judgment  if  the  plaintiff  ought  to  be  per- 
mitted a^inst  the  decision  of  the  said  magistrate 
to  say  that  the  said  goods  at  the  time  of  the 
Hlleged  oonversion  were  his  goods. 

To  this  the  plaintiff  demurred. 

Prentice,  Q-C.,  for  the  plaintiff,  in  support  of  the 
demurrer. — ^The  dismissal  of  a  summons  is  no  bar 
loan  action;  it  may  be  looked  on  in  the  nature  of  a 
nonsuit.  These  proceedings  before  the  magistrate 
were  taken  under  2  &  3  Vict.  c.  71,  s.  40,  which 
says :  "  Upon  complaint  made  to  any  of  the  said 
magistrateiB  by  any  person  claiming  to  be  entitled 
to  the  property  or  possession  of  any  soods  which 
are  detained  by  any  person  within  the  limits  of 
the  metropolitan  police  districts,  the  value  of 
which  shall  not  be  greater  than  151.,  and  not  being 
deeds,  muniments,  or  papers  relating  to  any  pro- 
perty of  greater  value  tnan  151.,  it  shall  be  lawful 
ibr  snoh  magistrate  to  summon  the  person  com- 
plained of,  and  to  inquire  into  the  title  thereto  or  to 
the  possession  thereof,  and  if  it  shall  appear  to  the 
mBffistrate  that  such  goods  have  been  detained 
without  just  cause  after  due  notice  of  the  claim 
made  by  the  person  complaining,  or  that  the 
person  detaining  such  goods  has  a  lien  or  right  to 
detain  the  same  by  way  of  security  for  the  pay- 
ment of  money,  or  the  performance  of  any  act 
by  the  owner  thereof,  it  shall  be  lawful  for  such 
magistrate  to  order  the  goods  to  be  delivered  to 
the  owner  thereof,  either  absolutely  or  upon  tender 
of  the  amoont  appearing  to  be  due  by  such  owner 
(which  amount  the  magistrate  is  hereby  authorised 
to  determine),  or  upon  performance,  or  upon  tender 
and  refusal  of  the  performance  of  the  act  for  the 
performance  whereof  such  goods  are  detained  as 
security ;  or  if  such  act  cani^ot  be  performed, 
then  upon  tender  of  amends  for  non-performance 
thereof  (the  nature  and  amount  of  which  amends 
the  magistrate  is  hereby  authorised  to  determine); 
and  any  person  who  shall  neglect  or  refuse  to 
deliver  up  the  goods  according  to  such  order,  shall 
forfeit  to  the  party  aggrieved  the  full  value 
of  such  goods  not  greater  than  the  sum  of 
152.,  such  value  to  be  determined  by  the  magis- 
trate. Provided  always,  that  no  such  order  shall 
bar  any  person  from  recovering  possession  of  the 
goods  or  money  so  delivered  or  forfeited  by 
suit  or  action  at  law  from  the  person  to 
whose  possession  such  goods  or  money  shall 
oome  ij  virtue  of  such  order,  so  that  such 
aetUm  shall  be  commenced  within  six  calendar 
months    alter    such     order    shall    be    made." 
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[Cleasby,  B. — ^The  proceedings  before  the  magis- 
trate were  merely  auxiliary,  and  not  in  substitu- 
tion of  any  proceedings  the  plaintiff  might  take  in 
a  Superior  Court  to  recover  his  property;  it  is 
like  the  common  case  of  a  person  going  before  a 
magistrate  to  get  possession  of  tenements, 
and  whether  the  magistrate  does  or  does  not  order 
it  to  be  given  up,  he  may  still  bring  an  action  of 
trespass.]  The  proviso  of  sect.  40  expressly 
declares  that  no  order  such  as  may  be  made  under 
the  section  shall  bar  any  person  from  recovering 
possession  of  the  goods,  and  here  the  magistrate 
made  no  order.  The  decision  of  the  magistrate 
refusing  the  order  no  more  bars  the  plaintiff  than 
a  refusal  by  justices  to  grant  an  order  in  bastardy 
proceedings  bars  the  mother  from  taking  subse- 
quent proceedings ;  it  is  not  a  final  order  o£  dis- 
charge: 

Rea>  V.  Jenkin,  Ca.  Temp.  Hard  301 ; 

Reg.  V.  Machen,  14  Q.  B.  74 ;  18  L.  J.  213,  M.  C. 

[He  was  then  stopped.] 

A.  B.  Kempe,  for  the  defendant,  in  support  of 
the  plea. — ^The  question  in  this  action  is  res 
judicata,  for  it  is  the  same  as  that  which  was 
entertained  and  decided  by  the  magistrate,  though 
the  form  of  proceeding  is  different,  and  the  defen- 
dant ought  not  to  be  put  to  defend  his  title  twice. 
There  is  nothing  to  take  the  case  out  of  the  general 
rule  laid  down  in  the  Ihichess  of  Kingston  s  Case 
(2  Smith's  Lead.  Cas.  7th  edit.  761),  **that  the 
judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as 
evidence  conclusive  between  the  same  parties  upon 
the  same  matter  directly  in  question  in  another 
court.*'  Here  the  magistrate,  by  the  Act,  has 
express  jurisdiction  to  inquire  into  the  question  of 
title,  and  the  plea  states  that  he  did  so  inquire. 
His  decision  that  he  would  make  no  order  is  in 
effect  an  adjudication  that  the  plaintiff  had,  as 
against  the  defendant,  no  title  to  the  goods, 
and  that  point  was  the  point  directly  in  issue 
between  the  parties  there,  and  is  so  now.  That 
the  form  of  proceeding  is  not  the  same  in  both 
cases  is  quite  immaterial.  In  Iloutledge  v.  Hi  slop 
(2  E.  &  S.  549 ;  2  L.  T.  Rep.  53 ;  29  L.  J.  90,  M.  C.) 
a  servant  sued  her  master  in  the  County  Court 
for  discharging  her,  and  the  verdict  was  in  favour 
of  the  defendant.  She  afterwards  took  out  a 
summons  before  the  magistrates  against  the 
defendant  to  recover  her  wages,  and  the  Court  of 
Queen's  Bench  held  that  the  question  to  be  decided 
was  essentially  the  same,  viz.,  whether  the  dis- 
charge was  wrongful,  and  that  the  decision  in  the 
County  Court  was  conclusive  as  between  the 
parties.  No  distinction  can  be  drawn  between  tho 
case  where  the  magistrate  refuses  to  make  an 
order  and  where  he  makes  one.  The  plaintiff  has 
no  right  to  try  an  experiment  in  one  court  and 
when  he  has  failed  to  repeat  it  in  another.  He 
has  chosen  his  tribunal,  and  must  abide  by  its 
decision.  In  Flitters  v.  AUfrey  (31  L.  T.  Rep.  878 ; 
L.  Rep.  10  C.  P.  29),  Grove,  J.  said,  "  It  would  be 
against  principle  and  authority  if  a  party,  having 
tried  an  experiment  in  one  tribunal,  could,  if  judg- 
ment was  against  him,  proceed  again  in  another 
court,  not  by  way  of  appeal,  but  by  merely  varying 
the  form  of  procedure,  or  by  forcing  the  opposite 
party  to  proceed  for  redress  in  respect  of  the  same 
question  as  had  been  previously  litigated,  again 
harass  his  antagonist  for  the  same  cause  and  take 
his  chance  of  success  in  another  court,  where  he 
has  previously  failed  in  a  court  of  competent  juria- 
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diction."  The  proviso  at  the  end  of  sect.  40  shows 
that  the  plaintiff  is  bound  by  the  decision  of  the 
magistrate,  while  the  defendant  has  six  months 
in  which  to  question  such  decision,  and  there  is  no 
inequality  in  this,  as  the  former  can  if  he  chooses 
commence  with  an  action,  while  the  latter,  if  it 
were  not  for  the  proviso,  would  have  no  oppor- 
tunity of  having  the  question  tried  in  a  superior 
court,  and  even  by  the  proviso  he  must  take  pro- 
ceedings within  six  months : 

C^tmmings  v.  Heard,  20  L.  T.  Bep.  975  ;  L.  Bep. 

4  Q.  B.  609  • 
Qibha  Y.  Cruikslianks,  28  L.  T.  Bep.  740  ;  L.  Bep.  8 

C.  P.  454. 

Kelly,  C.B. — The  object  of  this  Act  (2&  3  Vict. 
c.  71)  was  to  give  to  a  magistrate  power  to  order 
the  delivery  up  of  goods  of  small  value,  but  I 
do  not  think  that  sect.  40  gives  him  power  to  de- 
termine the  title  to  the  goods.  If  we  look  at  the 
section  vro  see  that  it  gives  power  to  the  magis- 
trate, upon  complaint  made  of  the  detention  of 
goods,  to  summon  the  person  complained  of,  and 
inquire  into  the  title  to  the  goods  or  to  the  posses- 
sion thereof.  He  has  power  to  inquire  into  the 
title  undoubtedly;  but  there  his  power  ceases. 
Ho  may  order  the  goods  to  be  delivered  up  to  the 
owner  thereof,  either  absolutely  or  upon  certain 
terms  ;  but  here  no  one  of  these  orders  has  been 
made  by  him ;  he  has  not  exercised  the  powers  he 
possessed  of  making  those  orders,  but  has  simply 
dismissed  the  summons.  If  he  had  made  any  of 
those  orders  wrongfully,  the  defendant,  or  anyone 
claiming  under  him,  would  not  be  without  remedy, 
if  he  could  prove  that  he  was  lawfully  entitled  to 
the  goods ;  for  the  proviso  gives  him  six  months 
in  which  to  question  the  magistrate's  decision,  by 
bringing  an  action  in  a  superior  court  for  the 
recovery  of    the   goods.     With    regard    to    the 

f)laintiti',  there  is  no  limitation  of  any  common 
aw  or  statutory  right  which  he  might  be  pos- 
sessed of  to  try  and  recover  his  goods  by  other 
proceedings.  Supposing  the  goods  to  be  the 
|)]aintiff*s,  and  the  magistrate's  decision  erroneous, 
the  plaintiff  would,  if  the  contention  on  behalf  of 
the  defendant  were  right,  be  deprived  of  his  goods 
without  any  power  whatever  of  appealing.  I 
therefore  think  that  the  magistrate  has  power  to 
inquire  into  the  title  to  the  goods  to  such  an  ox- 
tent  as  may  enable  him  to  make  any  of  the  orders 
under  sect.  40  of  the  Act,  but  that  where  he  does 
not  make  any  order  the  plaintiff  is  not  precluded 
from  seeking  his  remedy  elsewhere. 

Clbasby,  fi. — There  is  no  doubt  that  the  autho- 
rities that  have  been  cited  on  the  part  of  the 
defendant  were  properly  decided,  but  I  do  not  see 
that  they  have  any  bearing  on  the  case  now  before 
us.  If  the  jurisdiction  of  the  magistrate  were  to 
give  judgment  upon  the  question  of  title,  that 
judgment  could  afterwards  be  questioned,  but  in 
this  case  the  power  given  is  to  make  orders  on  the 
conclusion  he  may  form  as  to  the  title  to  the  goods. 
He  must  therefore  inquire  into  the  title,  but  his 
decision  is  not  like  a  judgment,  which  can  only 
be  questioned  in  a  court  of  appeal,  because  it 
appears  from  the  proviso  to  sect.  40  that  although 
the  magistrate  may  have  inquired  and  made  an 
order  with  regard  to  the  goods,  yet  the  defendant 
may  afterwards  bring  an  action.  That  seems  to 
show  conclusively  that  the  magistrate  has  no 
power  to  determine  absolutely  the  title  to  the  pro- 
perty, and  it  would  be  monstrous  that  if  he  were  to 
form  bis  conclasion  one  way,  the  one  party  might 


bring  his  action,  and  yet  that  the  plaintiff*,  merely 
because  ho  has  taken  advantage  of  a  convenient 
mode  of  proceeding  should  be  precluded  from 
appealing.  It  has  been  said  that  by  the  proviso 
there  is  the  limitation  of  six  months  within  which 
the  defendant  must  proceed,  and  yet  the  plaintiff 
would  be  at  liberty  to  sue  in  any  case,  out  the 
reason  for  the  limitation  in  the  case  of  the  defen- 
dant is  that  it  would  be  most  undesirable,  after 
the  goods  have  been  handed  over  by  the  command 
of  a  magistrate,  and  that  state  of  things  had  con- 
tinued for  six  months,  that  it  should  be  altered; 
the  bix  mouths  is  a  reasonable  time  within 
which  the  defendant  may  test  the  correctness  of 
the  order.  This  is  not  altogether  an  anomalous 
proceeding,  for  it  is  very  like  the  process  before 
justices  to  obtain  possession  of  small  tenements. 
An  order  is  made,  but  the  person  against  whom 
the  order  is  made  is  not  conclusively  bound  by  it, 
but  may  bring  his  action  of  tresspass  at  once.  I 
do  not  think  the  Act  of  Parliament  gives  the 
magistrate  power  to  determine  the  title ;  I  think 
he  has  only  to  form  a  conclusion  so  as  to  fonnd  an 
order,  which  is  a  convenient  made  of  putting  an 
end  to  disputes,  and  therefore  the  plaintiff  is  not 

Erccluded    by    the    magistrate's    decision    from 
ringing  this  action. 

HuDDLESTON,  B. — I  am  of    the  same  opinion. 
Looking  at  the  words  of  the  statute,  we  see  thst 
they  are  limited  both  as  to  the  area  of  jurisdic- 
tion, namely,  the  metropolitan  district,  and  as  to 
the  value  of  the  goods,  namely,  I5L    No  doubt 
the  magistrate  has  power  to  inquire  into  the  ti^e 
thereto,  but  such  inquiry  is  only  for  the  nltimate 
purpose  of  making  an  order  either  absolute  or  con- 
ditional. This,  however,  is  not  a  final  order,  for,  bj 
the  proviso,  the  person  against  whom  the  order 
is  made  may  within  six  months  bring  an  action. 
If  he  can  do  this,  surely  the  order  is  not  finaL    In 
Flitters  v.  Allfrey  (sup,)  the  court  did  not  decide 
the  question  of  estoppel,  but  said  that  the  parties 
having   chosen  a  tribunal  in  which   the  matter 
could  have  been  finally  decided,  and  having  gone 
before  such  tribunal,  and  its  decision  having  been 
criven,  wo  will  not  allow  the  narties  to  disDUte  it 
again.    I  think  the  plea  is  bad,  and  that  our  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  ihe  plaintif. 

Solicitors  for  plaintiff,  Evans  and  Eaglet. 
Solicitor  for  defendant,  0.  H,  Finch, 


CHANCERY  DIVISION. 
(Before  Vice- Chancellor  Bacon.) 

Keported  by  F.  Gould  and  H.  L. 
Borristen-at-Law. 


May  26,  27,  30,  and  31, 1876. 
Shaw  v.  Thompson. 

Advowson — Bight  of  election  vested  in  parishionen 
and  ratepayers  —  Mode  of  election — Votim^ 
Bight  of  parishioners  to  vary  Tnethod  of—Batki 
— IlUgal  election  not  set  aside — Ooste. 

The  advowson  of  a  living  was  vested  in  irtuiee8f9r 
the  ratepayers  and  parishioners  of  the  p<aii^ 
who  had  the  right  of  electing  to  a  WMcaneif  c»d 
of  determining  the  mode  in  which  the  eleeitoii 
should  he  conducted.  For  nearly  200  yeort  tt< 
mode  of  election  had  been  by  a  ihree  orfimrdBa^' 
poll   and   open   voting.     In  1875   a  voMm^ 
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occurred,  and  thereupon  the  churchwardens  con- 
vened  a  meeting  of  the  inhabitants  to  consider 
the  necessary  steps  to  he  taken  in  the  election, 
and  to  adopt  such  course  as   might  he  deemed 
most  desirame.     One  of  the  churchwardens  took 
tlie  chair  at  this  meeting,  and  resolutions  were 
ptzssed  that  the    dOth  Aug.  foUounng  should  he 
fixed    for    the    nomination  meeting,  that   there 
should  he  a  three  days*  poll,  ayid  that  all  neces' 
sary  arra/ngements  for  carrying  out  the  election 
shotUd  he    left    to    the  churchwardens,     Subse- 
quentUf  the  churchwardens,  purstuint  to  a  numeV' 
otuly  signed  requisition,  convened  a  meeting  of 
the  inhabitants  for  the  25th  Aug,     Neither  of 
the  churchwardens  took  part  in  this  meeting,  hut 
resolutions  were  duly  passed  thai  in  tJie  event  of 
a  poll  being  demanded  it  should  he  taken  hy 
hdilot,  thai  the  hours  of  polling  should  he  from 
9  a.m,  to  9  p.m.,  and  thai  the  poll  should  take 
place  on  one  day  only,    A  copy  of  these  resolu- 
tions  wcu  immediately  forwarded  to  the  church' 
wardens:    At  the  nomination  meeting  of  the  ^Oth 
Aug,  both  churchwardens  were  present,  one  of 
them  being  in  the  chair,  and  a  poll  was  demanded 
on  behalf  of  one  of  the  candidates.    The  chnir^ 
man  then  announced  thai  there  would  he  a  three 
days'  poll,  and  that  the  poll  would  he  open  from 
8  CLjm,  to  8  p,m„    A  ratepayer  tlien  came  forward 
to  move  an  amendment  in  accordance  with  the 
resolutions  of  ihe  2bth  Aug,,  whereupon  the  chair* 
man  immediately  left  the   chair   declaring  the 
meeting  at  an  end,     Auother  person  was  then 
voted  into  the   chair,  and  the  amendment  was 
carried  by  a  large  majority.     The  chu/rchwardens 
disregarded  tlie  resohUions  of  the  2bth  Aug.,  and 
carried  out  the  election  in  accordance  with  the 
former  custom.    An  cLction  having  been  brought 
to  get  aside  the  election 
Held,  that  the  conduct  of  the  churchwardens  in  dis' 
regarding  the  wishes    of  the    inhabitants    was 
uhoUy  illegal   and   irregular;   hut  that,  inas^ 
much  as  the  evidence  Jailed  to  show  that  any 
one  person  was  prevented  from  voting,  or  thai,  if 
the  eleetion  had  been  in   accordance   with    the 
vfishes  of  ihe  parishioners,  the  result  would  have 
been  different,  the  plaintiffs  were  not  entitled  to 
the  relief  they  sought. 
Held,  also,  that  as  the  right  of  determining  the 
method  in  which  the  election  should  be  carried 
out  was   vested  in   the   inhabitants   they  were 
entitled,  if  they  thought  fit,  to  adopt  the  ballot. 
Bt  a  deed  dated  the  2nd  June  1656,  and  made 
between  Edward  Drake  of   the  one  part,    and 
Josiah  Bemers,  James  Bemers,  Richard  Powell, 
Bichard    Powell    the    younger,  and    Benjamin 
Powell,  of  the  other  part,  it  was  witnessed  that 
for  the  pecaniary  considerations    therein    men- 
tioned the  said   Edward  Drake  ^^ranted  to  the 
parties  of  the  other  part  and  theu*  heirs  all  the 
church  of  Glerkenwell,  rectory,  and   parsonage, 
churchyard  soil  and  buildings,  and  the  advowson, 
donation,  free  disposition,  right  of  patronage,  and 
Ticarace,  to  hold  unto  and  to  the  use  of  them  and 
their  heirs  upon  trust  for  the  onl^  use,  benefit, 
and  behoof  of  the  parishioners  and  inhabitants  of 
the  parish  of  St.  James,  Glerkenwell,  and  their 
suooessors  for  ever. 

From  the  date  of  the  said  deed  the  church  and 
rectory  of  Glerkenwell  have  been  vested  in  trustees 
upon  the  trusts  declared  by  the  de€4>  and  the 


time  to  time  chosen  an  incumbent  of  the  said 
living. 

In  the  month  of  July  1681,  differences  arose  fis 
to  the  light  to  elect  the  incumbent,  and  the  vestry 
professed  to  make  rules  as  to  voting  in  such 
election. 

In  1768  a  suit  of  Tlie  Attoinieih General  v.  li utter 
(2  Buss.  101  [n])  was  institutea  to  determine  the 
right  of  election,  and  a  decree  was  made  in 
February  1769,  which  declared  that  the  right  of 
election  was  only  in  the  parishioners  and  inhabi- 
tants paying  tithes,  rates,  and  assessments  to  the 
church  and  poor. 

In  June  1875  the  benefice  became  vacant,  and 
thereupon  posters  signed  by  the  churchwardens 
were  issued  headed  "Election  of  Vicar  for 
Glerkenwell,"  and  giving  notice  that  a  public 
meeting  of  the  parishioners  and  inhabitants 
assessed  to  the  poor  rate  would  be  hold  in  the 
vestry  room  of  the  parish  church  on  July  28th, 
1875,  at  7  o'clock  in  the  evening  to  take  into  con- 
sideration the  necessary  steps  to  be  taken  in  the 
election  of  a  vicar  to  the  living  then  vacant,  and 
to  adopt  such  course  as  might  be  deemed  most 
desirable. 

A  meeting  was  accordingly  held  on  the  28th 
July,  Edward  Culver,  one  of  the  churchwardens, 
acting  as  chairman.  At  this  meeting  the  chair- 
man stated  that  there  were  twenty-one  candidates 
for  the  living  (including  the  Rev.  J.  H.  Rose  and 
the  Rev.  W.  Holderness),  and  suggested  that 
Monday  the  30th  Aug.  should  be  fixed  for  the 
election  at  the  vestry  hall  with  a  preliminary 
meeting  for  the  purposes  of  nomination.  In 
answer  to  a  question  as  to  the  system  of  voting  to 
be  adopted  the  chairman  stated  that  the  election 
would  be  conducted  by  open  voting ;  that  he  did 
not  consider  it  necessary  to  have  a  polling  place 
in  each  ward  of  the  parish,  inasmuch  as  that  was 
not  the  case  on  the  occasion  of  the  last  election. 
One  of  the  parishioners  then  moved  that  in  the 
opinion  of  the  meeting  it  was  desirable  that  the 
churchwardens  should  convene  a  meeting  or  the 
inhabitants  for  Monday  the  30th  Aug.  at  6  o'clock 
in  the  evening  to  proceed  to  the  election  of  a 
vicar.  This  motion  was  seconded  by  Alfred 
Ctooid,  the  other  churchwarden,  but  after  some 
discussion  it  was  determined  that  the  meeting 
should  take  place  at  7  o'clock  instead  of  6  o'clock 
in  the  evening  to  give  a  better  chance  to  the 
working  men  of  the  parish  to  attend.  Mr.  Samuel 
Brighty,  one  of  the  parishioners,  then  moved  that 
in  the  event  of  a  poll  being  required  there  should 
be  only  one  day's  poll,  which  should  be  kept  open 
from  8  a.m.  to  8  p.m.  The  chairman  promised  to 
be  guided  by  precedent,  and  to  take  a  legal 
opinion  on  the  subject,  whereupon  the  motion  was 
negatived. 

Subsequently  a  requisition  signed  by  thirty-four 
parishioners  and  ratepayers  was  prepared  and  for- 
warded to  the  churchwardens,  stating  that  it  had 
been  resolved  at  a  meeting  held  on  the  17th  Aug. 
that "  havingregard  to  the  organic  changes  made  in 
electoral  law  since  the  election  of  the  late  vicar  in 
1857,"  they  desured  a  meeting  "  to  decide  as  to 
the  mode  in  which  the  votes  should  be  taken  at 
the  ensuing  election,  and  abo  as  to  the  duration 
and  hours  of  polling."  Pursuant  to  this  requi- 
sition the  churchwardens  duly  convened  a  meeting 
pariahionerd  and  inhabitants  in  vestry  assembled  i  of  parishioners  and  ratepayers  for  Wednesday, 
or  the  oliiiiohwardenB  and  inhabitants  have  from  I  the  25th  Aug.,  at  7  o'clook  in  the  evening  **  to 
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conBider  the  qaestions  referred  to  in  the  said 
resolution  and  requisition." 

A  meeting  was  accordingly  held  on  the  25th 
Aug.  Edward  Culver  did  not  attend  this  meeting, 
but  Alfred  Goad  was  present,  but  refused  to  take 
the  chair.  Thereupon  William  Osborne,  a  rate- 
payer and  parishioner,  was  voted  into  the  chair, 
and  acted  as  chairman  throughout  the  meeting. 
At  this  meeting  the  six  following  resolutions 
were  duly  moved,  discussed,  and  carried — the  first 
ibur  unanimously,  and  the  remaining  two  by  large 
majorities.  (1.)  That  the  churchwardens  should 
be  appointed  returning  officers.  (2.)  That  in  the 
event  of  a  poll  being  demanded  for  the  election 
of  the  vicar,  it  should  be  taken  by  ballot.  (3.) 
An  amendment  (on  a  motion  that  the  hours  of 
polling  should  be  from  8  a.m.  to  8  p.m.)  that  as 
many  of  the  working  hands  of  the  parish  only 
left  off  work  at  8  p.m.,  the  hours  of  polling  should 
be  from  9  a.m.  to  9  p.m.  (4.)  That  there  should 
be  a  polling  place  in  each  ward  of  the  parish  to 
make  it  as  easy  as  possible  for  every  parishioner 
and  ratepayer  to  record  his  vote.  (5.)  That  the 
poll  should  take  place  on  one  day  only,  and  that 
the  following  Monday,  the  SQth  Aug.,  should  be 
the  day  of  nomination.  (6.)  That  the  resolutions 
as  passed  should  be  forwarded  to  the  church- 
wartlens,  and  that  they  be  reauested  to  carry  them 
out.  On  the  following  day  tnese  resolutions  were 
duly  forwarded  to  the  churchwardens. 

On  the  30th  Aug.,  but  prior  to  the  nomination 
meeting,  two  of  the  parishioners  and  ratepayers, 
in  anticipation  of  some  such  announcement  as  was 
later  in  the  day  made  by  Edward  Culver,  as  chair- 
man of  the  nomination  meeting,  duly  served  a 
formal  protest  in  writing  upon  the  churchwardens 
protesting  against  any  infraction  by  them  of  the 
isaid  resolutions  of  tbe  25th  Aug.,  and  stating 
their  intention  of  contesting  the  validity  of  a  poU 
taken  in  any  other  way  than  in  accordance  with 
the  terms  of  such  resolutions. 

The  nomination  meeting  was  held  at  7  p.m. 
the  same  evening,  Edward  Culver  presiding.  The 
Rev.  J.  H.  Bose  and  the  Rev.  W.  Uolderness  were 
respectively  duly  nominated,  and  the  show  of 
hands  was  in  favour  of  the  Rev.  W.  Holdemess. 
On  a  poll  being  demanded  on  behalf  of  the  Rev. 
J.  H.  Rose,  Edward  Cnlver,  as  chairman,  an- 
nounced that  such  poll  would  be  opened  on  the 
following  day,  3l8t  Aug.,  at  8  a.m.  and  closed 
at  8  p.m.,  that  such  poll  would  continue  for  three 
consecutive  days,  and  that  the  mode  of  voting 
would  be  open  and  oral.  Great  dissatisfaction  at 
this  announcement  was  expressed  by  the  meeting, 
and  the  said  Samuel  Brighty  then  came  forward 
to  move  an  amendment  in  accordance  with  the 
resolutions  passed  on  the  25th  Aug.,  but  Edward 
Culver,  the  chairman,  declined  to  put  it  to  the 
meeting,  and  left  the  chair,  declaring  the  meeting 
at  an  end.  The  said  William  Osborne  was  then 
voted  into  the  chair,  and  the  meeting  continued, 
and  then  a  resolution  was  carried  by  a  large  ma- 
jority endorsing  the  resolutions  passed  at  the 
meeting  of  the  25th  Aug.,  and  protesting  against 
the  arrangements  announced  by  the  recent  chair- 
man, Edward  Culver. 

The  same  day  the  churchwardens  advertised 
that  the  announcement  which  had  been  made  at 
the  nomination  meeting  by  Edward  Culver  as  to 
the  time  and  manner  of  the  poll,  had  been  made 
under  the  advice  of  oounsel.  The  same  day 
Samuel  Brigbty  delivered  to  the  churohwardens  a 


formal  protest  in  writing  against  their  decision  as 
to  the  mode  of  voting,  and  stating  that  he  (al- 
though the  friends  of  the  Rev.  W.  Holderness 
would  go  to  the  poll)  thereby  held  himself  free  to 
take  any  course  that  he  might  be  advised  to 
render  the  election  nugatory,  and  that,  therefore, 
he  would  hold  the  churchwardens  responsible  for 
its  irregularity  and  illegality. 

The  next  day,  3l8t  Aug.,  the  voting  commenced, 
and  the  poll  was  kept  open  also  on  the  Ist  and 
2nd  Sept.  The  mode  of  voting  was  open  and  ond, 
and  on^  one  polling  place  (the  vestry  hall)  was 
appointed,  and  the  polling  was  closed  each  day  at 
8  p.m. 

At  such  poll,  the  Rev.  J.  H.  Rose  was  elected 
by  a  large  majority,  and  thereupon  a  protest  was 
immediately  served  upon  the  churchwardens  by 
certain  parishioners  and  ratepayers,  and  subse- 
quently a  caveat  was  enterea  against  the  pre- 
sentation and  induction  of  the  Rev.  J.  H.  Rose. 

On  the  29th  Nov.  George  Shaw  (on  behalf  of 
himself  and  all  other  the  parishioners  and  rate- 
payers of  St.  James,  Clerkenwell)  commenced  an 
action  against  the  churchwardens,  the  trustees  of 
the  deed,  the  Bishop  of  London,  and  the  Rer. 
J.  H.  Rose.    By  his  statement  of  claim,  the  plain- 
tiff charged  that  the  meeting  of  the  25th  Aug. 
was  a  duly  and  properly  convened  meeting  of  m 
parishioners  ana  ratepayers ;  that  the  sense  of  the 
said  meeting  was  duly  and  properly  expressed  in 
the  resolutions  passed  thereat;  that  snoh  reso- 
lutions were  accordingly  valid  and  binding  on  the 
churchwfu^lens  and  the  parishioners  and  ratepayers 
of  the  parish  generally ;  and  that,  in  consequenoe 
of  such  resolutions  having  been  disregarded  at  the 
election,  such  election  was  null  and  void.    And 
the  plaintiff  asked  for  a  declaration  that  the  elec- 
tion was  null  and  void,  and  for  an  injonotion  to 
restrain  the   churchwardens  and  trustees   from 
presenting,  and  the  Bishop  of  London  from  in- 
ducting, the  Rev.  J.  H.  Rose  to  the  living  or 
benefice  of  St.  James,  Clerkenwell. 

The  churchwardens,  the  trustee,  and  the  Ber. 
J.  H.  Rose  in  their  staocments  of  defence  contended 
that  the  meeting  of  the  28th  July  distinctly  under 
stood  and  assented  to  the  election  being  conducted 
in  accordance  with  the  ancient  usage  and  custom, 
and  that  the  mode  in  which  the  election  was  to  be 
conducted  was  then  finally  and  duly  settled ;  that 
the  parishioners  and  inhabitants  were  bound  bj 
such  ancient  usage  and  custom,  and  that  the 
same  could  not  property  or  legally  be  departed 
from  without  the  unanimous  consent  of  all  the 
parishioners  and  inhabitants  entitled  to  vote  at 
the  election ;  that  the  meeting  of  the  25th  Ang^ 
and  the  resolutions  passed  thereat  were  ill^al  and 
irregular ;  that  the  election  had  been  oondaoted  in 
strict  accordance  with  the  ancient  oastom  and 
usage,  and  that  uhe  Rev.  J.  H.  Rose  had,  in  hot, 
been  duly  elected ;  and  they  submitted  that  in  the 
absence  of  any  special  usage,  custom,  or  Act  of 
Parliament  authorising  or  requiring  the  voting  at 
an  election  of  any  kind  to  be  taken  by  ballot  the 
only  legal  and  valid  mode  of  voting  was  open  and 
oral  voting. 

The  Bishop  of  London  did  not  appear.  The 
other  material  facts  and  the  arguments  are  soffi- 
ciently  noticed  in  the  judgment. 

Kay,  Q.C.  and  /.  H.  Idle,  for  the  plaintiib. 

Sir  Henry  Jaekeon,  Q.C.  and  D*  L.  Almami0t 
for  the  Bey.  J.  Bose. 
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Everitt  and  Ford,  for  the  trustees  and  church- 
wardens. 

The  following  authorities  were   referred  to  in 
the  course  of  the  ar£[nments  : 

Carter  v.  Cropley,  8  De  G.  M.  &  G.  680,  690 ;  26  L.  J. 

N.  S.  248,  Ch. ; 
Attorney-General  ▼.  Rutter^  2  Bnsp.  101  (n) ; 
Edenborough  v.  Archbishop  of  Canterbury,  2  Bobs. 

93,99; 
Attomey-Oeneral  v.  Parker ,  3  Atk.  576 ; 
Attomey-Oenerai  t.  Foster,  10  Ves.  335,  846 ;  onapp. 

sab-nom.  Attorney -.General  y.  Newcombe,  14  Yes. 
^1,8; 

Favlkener  t.  Elger,  4  B.  &  C.  449,  465  ; 
Ex  parte  Mawby,  3  Ell.  &  Bl.  718 ; 
Beg,  T.  Rector  of  8t,  Mary,  Lambeth, 3  Nev.  A  P.  416. 

The  Vicb-Ohancellor.—  Having  for  several  days 
listened  to  the  evidence  aud  the  arguments  I  have 
had  sufficient  time  to  deliberate  upon  the  case  and 
to  form  the  judgment  which  I  now  pronounce. 
The  rights  of  the  parishioners  have  been  esta- 
blished   long   ago    Dy    judicial     decision.      The 
jud^pieut  of  Lord  Hardwicko  pronounced  in  1776 
has  in  my  opinion  exhausted  the  subject ;  and  a 
more  clear,  and  I  need  not  say  impartial,  judg- 
ment it  is  impossible  to  conceive.    The  rights  of 
the  parishioners  are  there  established,  to  use  Lord 
Hardwicke's  words,  "  upon  the  foot  of  the  deed." 
The  deed  creates  them  the  owners  of  the  advowson. 
The    trustees    are    appointed    only    by    way  of 
machinery  with  no  interest,  beneficial  or  otherwise, 
but  with  the  duty  only  of  carrying  into  effect 
the  resolutions  founded  upon  the  wishes  of  the 
inhabitants  and  parishioners.    Before  Lord  Hard- 
wicke  there  were  several  questions  raised,  bat  the 
material  questions  which  he  did  consider  were 
"  in  whom  the  right  of  election  is,  and  what  are 
the  qualifications  of  the  electors ;  and  this  tends  to 
the  general  point  of  establishing  the  right  by  a 
decree  of  this  court  and  also  to  the  question  in 
regard  to  Mr.  Doughty."    Then  he  proceeds  with 
a  definition  and   description    of   the  two  words 
"parishioner"    and    "inhabitant,"    upon    which 
1  need  not  now  dwell,  and  concludes  that  the  right 
is  universal  in  the  parishioners  and  inhabitants. 
As  to  the  election  of  Mr.  Doughty  he  says  "If 
according  to  the  right,  there  is  no  doubt  of  it ;  but 
suppose  it  was  not  according  to  the   right  of 
election,  Mr.  Doughty  on  the  poll  had  a  majority 
of  286,  and  on  the  scrutiny  they  have  gone  into  no 
proof  as  to  the  merits  of  the  election  or  how  the 
majority  stood  upon  the  righc  of  the  election  ;  and 
therefore,  if  it  had  been  in  the  housekeepers  paying 
church  and  poor,  I  could  not  set  aside  the  election 
as  they  have  not  gone  into  the  proof  upon  the 
merits,  nor  turn  Mr.  Doughty  out  as  he  is  in 
possession."    Then  he  declines  to  direct  an  issue 
for  the  reasons  which  he  gives.  What  I  have  to  con- 
sider in  this  case  in  the  first  instance  is  whether  the 
proceedings  at  the  last  election  are  such  as  the  law 
requires,  and  I  do  not  hesitate  to  say  that  the  con- 
duct of  the  churchwardens,  however  well  intended, 
or  however  impartial  it  may  have  been  according 
to  their  notions  of  impartiidity,  has  been  at  least 
erroneous.    The  right  of  the  parishioners  after  the 
judgment  I  have  referred  to  is  not  to  be  Questioned, 
and  the  only  way  in  which  that  ris^nt  can  be 
asserted,  and  the  only  way  in  which  those  wishes 
can  be  expressed,  is  by  calling  public  meetings. 
The  churcnwardens  are  the  officers  upon  whom  the 
dn^  of  calling  those  public  meetings  rests.    They 
hare  endeayoored  to  discharge  that  duty,  they 
haye  ezerdsed  that  authority  which  l^e  law  vests 


in  them,  and  they  have  called  the  several  meetings 
which    have    been    mentioned.    Now    the    first 
meeting  is    stated    in  the  statement    of  claim, 
admitted  by    the    statement    of    defence,    and 
proved    by    the    evidence,  for,    although    great 
difference  of  opinion    prevails  among  the   wit- 
nesses who  have  been  called,  there  is   no  sub- 
stantial question   of   fact  at    issue.    The    ques- 
tion is  one  of  law  onlv.    A  meeting  took  place 
on    the   28th    July,  when  one    of    the    church- 
wardens, as  was    right,  was  in    the  chair,  and 
it  was  attended  bv  a  very  considerable  number  of 
the  ratepayers  of  the  parish.    Then,  the  church- 
wardens baving  called  that  meeting,  the  minute 
book  containing  the  proceedings  at  that  meeting 
is  put  in  evidence,  and  it  certainly  presents  to  mo 
a  somewhat  strange  appearance.     The  notice  con- 
vening the  meeting  is  read,  and  then  is  entered  a 
letter  and  opiuion  which  had  been  laid  before  the 
churchwardens,   but  which    it    is  admitted  and 
proved  was  not  communicated  to  the  meeting. 
To  what  end  that  should  be  entered  upon  tho 
minutes,  unless  for  tho  purpose  of  communication 
to  the  persons  assembled  at  the  meeting,  I  have 
not  heard  a  suggestion.    These  documents  being 
entered  upon  the  minutes  of  the  meeting,  any 
body,  without  explanation,  would  conclude  that 
they  were  read  to  the  meeting,  or  that  the  meet- 
ing was  apprised  of  the  effect  and  tenor  of  them, 
and  it  would  be  the  churchwarden's  reason,  if  not 
his  justification,  for  expressing  any  opinion  that 
he  did  express.    But  it  is  admitted  that  they  were 
not  communicated.  It  is  then  moved  and  seconded 
that  Monday,  the  30th  Aug.,  be   fixed  for  tho 
nomination  of  the  candidates,  and  it  was  then 
moved  as  an  amendment,  that  Monday,  the  30th 
Aug.  at  7  o'clock,  should  be  fixed  (the  difference 
being  between  the  hours  of  six  and  seven  o'clock) 
for  the  nomination  of  candidates,  which  amend- 
ment was  put  and  carried.    It  is  next  moved  by 
Mr.  Brighty  that  there  should  be  a  one  day's  poll 
only  from  8  a.m  to  8  p.m.,  which  motion  was  put 
and  lost.   The  chairman  then  intimated  that  there 
would  be  three  days'  poll,  as  usual,  which  was 
unanimously  agreed  to.    It  was  next  moved  by 
Mr.  Thomnson  that  it  be  left*  to  the  churchwardens 
to  make  all  necessary  arrangements  for  carrying 
out  tho  election,  and  then  there  was  a  vote  of 
thanks  and  the  meeting  adjourned.    Now,  I  say 
again,  I  can  conceive  no  reason,  and  certainly 
none  has  been  suggested  to  me  either  in  tho 
evidence  or  during  the  course  of  the  argument, 
why  that  advice  which  the  churchwardens  had 
very  properly  taken  from  their  legal  assistant, 
Mr.  Boulton,  was  not  communicated  to  the  meet- 
ing.   Possibly  if  it  had  been  communicated  to  the 
meeting,  some  of  the  other  proceedings  would  not 
have  been  taken.   Persons  would  have  been  either 
satisfied  or  dissatisfied  with  the  suggestions  con- 
tained in  Mr.  Boulton's  letters.     They  had  no 
opportunity  given  to  them  by  the  churchwardens— 
who  claim  for  themselves,  and  who  to  a  certain 
extent  are  justified  in  claiming,  the  exercise  of 
perfect  impartiality,  and  a  sincere  desire  to  meet 
the  wishes  of  the  parishioners — of  dissenting  from 
it.    No  mention  whatever  is  made  of  it,  but,  it 
being  resolved  that  it  should  be  left  to  the  church- 
wardens to  make  all  necessary  arrangements  for 
carrjring  out  the  election,  by  the  course  of  the 
argument,  and  still  more  by  what  is  said  by  the 
churchwardens  themselves  in  their  examination 
and  by  some  of  their  witnesses,  it  seems  tuxK  tA 
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have  been  concluded  that  when  the  meeting  once 
resolved  that  all  the  necessary  arrangenoents  for 
cairying  out  the  election  should  be  left  to  the 
churchwardens,  it  was  intended  they  should  have 
supreme  authority  to  do  whatever  they  thought 
fit  in  the  matter ;  but  that  is  not  the  construction 
I  should  put  upon  it.    Even  if  the  letters  of  Mr. 
Boulton  bad  been  communicated,  that  is  not  the 
construction  I  should  have  put  upon  it.  The  words 
do  not  mean  that.      They  mean  that  the  church- 
wardens are  to  regulate  the  manner  of  carrying 
out  the  election.    That  is  all  that  they  have  to 
do — they  are  to  carry  it  out  still  at  the  wish  and 
will  of  the  parishioners  and  inhabitants.    That  is 
put  beyond  all  doubt  and  question,  and  it  is  not 
m  the  power  of  the  churchwardens  now  to  say 
that  inasmuch  as  that  resolution  which  I  have  last 
read  may  have  been  come  to,  the  power  of  the 
parishioners  and  inhabitants  to  control  and  regu- 
late the  election  was  exhausted  and  gone,  and  tnat 
they  could  not,  to  use  a  phrase  which  some  of  the 
gentlemen  used,  upset  that  resolution.    That,  as 
1  have  said,  was  an  afterthought,  because  the 
churchwardens  did  not  then  take  that  view  of  the 
subject.     I  pass  over  the  meeting  of  the  11th 
Aug.    On  the  25th  Au^.  a  meeting  was  held  of 
which  there  is  no  entry  m  this  book.    Ihe  meet- 
ing of  the  28th  July  was  the  first  meeting,  and 
then  the  meeting  of  the  30th  Aug.  was  fixed  by 
the  minute  whicn  I  just,  now  read.    Upon  that 
occasion  Mr.  Brighty  moved  that  motion,  and  it 
was  lost  upon  a  division.    The  statement  in  the 
claim  is,  *'  that  the  chairman  promised  to  be  guided 
by  precedent  and  to  take  a  le^l  opinion  upon  the 
subject,  whereupon  the  motion  was  negatived," 
and  the  evidence  establishes  that  fact.     In  con- 
sidering the  impartiality  of  the  churchwardens,  I 
ask  what  was  tne  meaning  of  that  ?    The  chair- 
man knew  of  the  nature  of  Mr:  Brighty's  propo- 
sition that  there  should  be  only  one  day's  polling 
from  8  to  8.  and  he  declined  to  adopt  it,  but 
promised  to  be  guided  by  precedent  and  to  take  a 
legal  opinion  upon  the  subject,  and  thereupon  the 
motion  was  negatived,  and  it  was  negatived  for 
that  reason.  That  is  the  meeting  of  the  28th  July. 
Then  the  parishioners,  not  satisfied  with  what  had 
taken  place,  and  not  thinking  that  they  had  ex- 
hausted their  powers,  presented  a  requisition  to  the 
churchwardens,  uiging  them  to  call  a  meeting  of 
the  11th  Aug.,  which  was  accordingly  done.  Tnen 
a  second  requisition  is  signed  and  is  addressed  to 
the  churchwardens,  ana  is  accepted  and  acted 
upon  by  them,  and  they  in  pursuance  of  that  re- 
quisition, and  in  discharge  of  their  duty,  call  a 
meeting  for  the  25th  Aug.     The  requisition  is 
this :  —  "  The    ratepayers    request    the    church- 
wardens to  call  a  public  meeting  to  consider  in 
the  interests  of  the  public,  the  best  mode  of  con- 
ducting the  forthcoming  election  for  the  vicar." 
It  then  states  certain  private  resolutions  which 
had  been  carried  at  the  house  of  a  Mr.  Yon  Joel. 
Then  the  churchwardens,  in  the  exercise  of  their 
functions,  do  this:    They  publish  an  advertise- 
ment in  these  terms — "  Pursuant  to  the  above  re- 
quisition we  hereby  convene  a  public  meeting  of 
the  parishioners  and  inhabitants  to  be  held  in  the 
Parochial  School  Rooms  on  Wednesday,  the  25th 
Aug.    at    7    o'clock   precisely,   to   consider   the 
questions  referred  to  in  such  requisition."    Can 
the  churchwardens  who  have  so  acted  be  heard 
now  to  say  that,  the  resolution  of  the  28th  July 
having  reposed  in  them  the  authority  or  power  to 


regulate  the  forthcoming  election,  there  was  an 
end  of  the  matter,  and  that  that  resolution  could 
never  be  altered,  when  they  themselves  call  a 
public  meeting  to  consider  the  questions  referred 
to  in  such  requisition  ?    The  meeting  takes  place 
on  the  25th  Aug.    Mr.  Goad  was  present,  but  Mr. 
Culver  was  absent.    Mr.  Goad,  however,  declined 
to  take  the  chair,  and  another  person  was  ap- 
pointed to  the  chair  by  a  perfectly  regular  and 
proper  proceeding,  and  then  resolutions  are  passed. 
Now  those  resolutions  are  of  the  utmost  import- 
ance to  the  case  as  stated  by  the  plaintiffs.    The 
original  meeting  stood  fixed  under  the  resolution 
of  the  25th  July,  for  the  30th  Aug.,  and  in  the 
meantime  this  meeting  takes  place,  at  which  these 
resolutions  are  moved  and  carried.  [His  Lordship 
read  the  resolutions.]     Now  this  was  a  meeting 
convened  by  the  churchwardens  themselves.  Their 
non-attendance  at  that  meeting  did  not  destroy  the 
validity  of  the  meeting.  There  was  no  appearance 
by  them  to  protest  against  the  resolutions  which 
should  then  be  carried,  and  no  intimation  to  the 
parishioners   that  they  did  not  feel  themselves 
bound,  as  by  issuing  that  placard  they  had  con- 
fessed they  were  bound,  to  consider  the  wishes  of 
the  parishioners  expressed  at  that  meeting  with 
respect  to  the  election.     The   resolutions  were 
immediately  afterwards  transmitted  to  the  church- 
wardens.   Then  comes  the  30th  Aug.,  the  dajr  to 
which  by  the  vote  of  the  28th  July  the  meeting 
had  been  adjourned,  but  in  the  meantime  this 
duly  convened  meeting  had  been  called,  and  reso- 
lutions as  to  the  legality  or  propriety  of  which  I 
I  have  heard  no  suggestion,  excepting  the  one 
urged  by  Sir  H.  Jackson  respecting  the  ballot,  as 
to  which  I  will  say  a  word  by-and-by,  had  been 
passed.    [His  Lordship  then  considered  the  reso- 
lution as  to  the  hours  of  polling,  and  held  that  it 
was  consistent  with  the  evidence  and  reasonable 
in  itself,  that  9  o'clock  was  a  convenient  hour  up 
to  which  the  voting  places  should  be  kept  open; 
and  continued.]    With  these  resolutions  in  their 
hands  the  churchwardens  take  the  opinion  of  a 
learned    counsel.      Upon    what    statement   that 
opinion  was  procured  I  have  no  sort  of  evidence. 
The  case  has  been  called  for  and  has  not  been  pro- 
duced, but  the  opinion  has  been  produced  and  it 
recommends  the  churchwardens  to  ignore  the  re- 
solutions of  the  25th  Aug.     It  is  no  part  of  my 
business  or  intention  to  throw  any  doubt  upon 
the  value  of  that  opinion,  but  I  can  conceive  no 
reason  drawn  from  the  facts  as  they  are  in  evi- 
dence why  the  churchwardens  who  had  convened 
that  meeting  should  ignore  what  was  done  at  that 
meeting,  which  was  of  their  own  creation.  Never- 
theless they  did,  and  having  on  the  27th  Ang. 
procured  the  opinion  upon  which  they  say  they 
acted,  then  comes  the  30th  Aug.,  to  which  day 
the  meeting  of  the  28th  July  had  been  adjourned, 
and  then  this  takes  place  :  The  candidates  having 
been  heard  and  a  show  of  hands  beins  taken,  a 
poll  was  demanded  by  the  friends  of  Mr.  Boee, 
and  then  it  was  resolved  that  the  poll  should  be 
open  until  8  o'clock  at  the  vestry  nail,  and  that 
such  poll  should  continue  for  three  days  as  pre- 
viously arranged.    The  churchwardens  who  had 
promised  to  take  a  legal  opinion,  and  who  had 
prevented  the  meeting  on  the  28th  July  noing 
further   than   it   had   gone   in   conseqoenoe  ot 
that  promise  made  by  them,  having  taken  that 
opinion,  do  not   upon   this   occasion  oommnni* 
cate  that  opinion  to  the  meeting,  do  not  give  aiiy 
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information  whatever  to  the  meeting,  but  simply 
come  to  the  resolution  that  the  poll  shall  be  for 
three  days  as  previously  arranged,  and  that  is  all 
that  takes  place  at  that  meeting  except  only  this 
that    the    persons    whom    the    present  plaintiff 
represents  were  very  desirous  of  having  the  sub- 
ject in^which  they  were  interested  brought  before 
that  meeting,  and  Mr.  Culver  himself  in  his  evi- 
dence savs  that  he  prevented  that.    He  did  it 
because,  naving  been  furnished  with  a  copy  of  the 
intended  resolutions,  he  said  he  knew  its  object 
was  to  upset  what  had  been  done  on  the  28th  July. 
He  says  "  I  rose  from  the  chair  when  Mr.  Brighty 
was  moving  the  resolutions  because  I  thought  he 
was  out  of  order."    Why  was  he  out  of  order  ?    It 
was  a  meeting  of  the  parishioners  and  inhabitants, 
nnd  every  parishioner  and  inhabitant  had  a  right 
to  move  for  anything  he  liked  and  if  it  was  seconded 
it  ought  to  have  been  put  to  the  vote.    But  the 
churchwarden's  words  are  these  "  I  rose  from  the 
chair  when  Mr.  Blighty  was  moving,  because  I 
thought  he  was  out  of  order.    The  meeting  being 
for   nomination  I  left  the  chair  when  that  was 
done."    But  the  churchwarden  made  a  mistake  if 
he  thought  it  was  not  his  duty  while  he  was  in  the 
chair  to  listen  to  any  motion  that  was  made  and 
put  it  when  it  was  seconded.    What  right  had  the 
chairman  by  leaving  the  chair  to  put  an  end  to  a 
meeting  duly  convened  P    Leaving  the  chair  did 
not  put  an  end  to  the  meeting.    It  is  said  that 
there  was  a  vote  of  thanks   then   moved   and 
seconded,  but  whether  anybody  in  the  uproar  that 
took  place  heard  the  gentlemen  who  moved  and 
seconded  it  is  a  matter  which  is  left  in  consider- 
able doubt.    That  nothing^  else  was  done  by  the 
chairman  is  quite  clear.    The  minute  in  the  vestry 
book  announces  that  "a  vote  of  thanks  having 
been  passed  to  Mr.  Culver  for  his  services  in  the 
chair,  the  meeting  adjourned."    How  could  the 
meeting    adjourn    except    upon    a    resolution  p 
Whoever  moved    that   the    meeting    should  be 
adjourned,  the  meeting  did  not  adjourn,  and  the 
entry  in  the  minute  book  is  wholly  erroneous.    It 
is  not  the  fact  that  there  was  any  resolution  to 
adjourn  the  meeting.    On  the  contrary  the  facts 
proved  are  that  Mr.  Culver  having  left  the  chair 
when  Mr.  Brighty  was  moving,  thought  he  had 
put  an  end  to  the  meeting,  and  therefore  the 
vestry  clerk  (Mr.  Paget)  takes  down  not  a  word  of 
what  takes  place  after  that.    Although  he  knew 
that  other  resolutions  were  being  put  and  tl^at 
other  proceedings  were  being  carried  on,  he  thinks 
that  it  was  not  his  duty  to  pay  any  attention  to 
them  because  he  was  not  authorised  or  required 
by  the  chairman  to  do  so.     But  he  had  been 
authorised   by    the    chairman   to    convene  that 
meeting  and  he  did  it,  and  to  attend  and  he  did 
attend,  and  to  record  the  proceedings  and  he  did, 
until,  either  of  his  own  will  or  by  the  direction  of 
Mr.  Culver,  he  concluded  that  the  meeting  was  at 
an  end,  which  he  did  as  soon  as  the  nomination 
was  effected.     Anything  more  utterly  irregular 
than  that  cannot  be  conceived.    Can  anybody  say 
that  the  parishioners  and  inhabitants  who  haa 
come  there  for  the  purpose  of  having  discussed, 
at  least,  the  subject  of  the  resolutions  which  they 
had  transmitted  to  the  churchwardens,  avowing 
and  announcing  their  intention,  had  a  fair  mode  of 
expressing    their    wishes,   they  being  the  only 
persons    whose   wishes   are  to  be  attended  to, 
because  the  chairman  of  that  meeting  being  a 
churchwarden  chooseB  to  get  up  from  his  chair,  as 


he  says,  because  he  saw  that  Mr.   Brighty  was 
moving  and  because  he  thought  he  was  out  of  order^ 
and  so  put  an  end  to  the  meeting?    Is  that  a 
regular  proceeding  P    If  the  court  were  to  say  that 
what  was  done  was  justifiable  the  court  would  con- 
stitute the  churchwardens  owners  of  the  advowson 
which  is  in  the  hands  of  the  parishioners  and 
inhabitants.    I  will  not  go  into  the  question  with 
regard  to  what  extent  the  churchwardens  were 
partisans  or  friends  of  Mr.  Hose,  but  they  cannot 
aeny  and  nobody    has  denied  that  the  conduct 
they  pursued  at  that  meeting  did  prevent  the 
parishioners  and  inhabitants,  from  whom  alone 
they  lawfully  could  take  their  directions,  from 
expressing  their  wishes  ;  and  that  in  my  opinion 
is  clear  beyond  all  possibility  of  doubt.     So  that 
as  far  as  the  regularity  or  legality  of  the  pro- 
ceedings go,  I  am  convinced  that  they  were  wholly 
illeeal  and  irregular.     But  that  by  no  means  dis- 
poses of  the  question.    There  remains  the  election 
itself  to  be  considered.    Apprised  of  this  illegality 
and  irregularity  as  these  persons  who  are  interested 
in  this  present  suit  were,  what  course  did  they 
pursue  P    It  was  open  to  them  to  attend  at  the 
election  to  vote  and  to  see  that  nobody  voted  who 
was  not  entitled  to  vote — in  short  to  exercise  every 
right  which  the  parishioners  and  inhabitants  have 
in  an  election.    The  election  goes  on,  it  is  proved, 
in  a  peaceable,  orderly,  and  quiet  manner  and 
the  poll  is  open  for  three  days  without  objec- 
tion," without  check,  and  without  any  proceedings 
being     taken,     which     might    well     have    been 
taken  then  just  as  readily  as  at  a  later  period, 
and  terminates  in  the  election  of  Mr.  Rose  by  a 
very  considerable  majority.      Well,  what  is  the 
law  that  I  have  to  apply  to  that  state  of  circum- 
stances P    Having  discharged  what  I  conceive  to 
be  my  duty  by  saying  that  the  conduct  of  the 
churchwardens  on  the  30th  Aug.  was   entirely 
erroneous,  and  therefore  illegal,  is   it  for  that 
reason  that  I  am  to  set  aside  the  election  which 
has  been  come  to  by  a  very  considerable  number 
of  the  inhabitants,  and  in  which  it  has  not  been 
shown  or  pretended  that  any  man  was  prevented 
from  voting,  or  that  any  obstacle  or  difficultv  was 
presented  to  his  voting !     In  my  opinion  tnat  is 
not  the  law  as  Lord  Hardwicko  laid  it  down  in 
Attorney-General  v.  Butter,    That  is  not  the  law 
as  has  been  most  distinctlv  decided  in  the  two 
cases  which  were  mentioned  by  Mr.  Everitt  in  the 
course  of  his  argument.    Tho  first  of  those  two 
cases  was  the  case  of  Beg.  v.  The  Parishioners 
of  St.   Mary,    Lambeth    (sup.)    where  the  right 
of  the  electors  was  establisned  that  every  rated 
inhabitant  whether  present  at  the  vestry  or  not 
'*  has    a  right  to  come  in   and   vote,  and   the 
closine^  of  the  vestry  doors  during  the  poll  so  as 
to  exclude  voters  is  illegal."    I  have  already  said 
that  in  my  opinion  the  conduct  of  the  church- 
wardens is  illegal.    Tho  facts  of  that  case  were 
[His  Lordship  read  them],  and  the  judgment  of 
the  court  was  this :  **  Although  there  is  no  doubt 
whatever  as  to  the  law  of  the  case,  it  does  not 
appear  on  the  affidavit  that  any  single  elector  was 
prevented  from  voting.    If  the  efiect  of  closing 
the  doors  had  been  to  exclude  any  one  who  had 
a  right  to  vote,  and  an  intention  of  exercising  that 
right,  the  case  would  have  assumed  a  different 
aspect,  but  it  does  not  at  all  appear  that  if  the 
whole    parish   had  been   present,  tho  result   of 
the  election  would  have  oeen  different."    And 
the  judgment  of  Littledale,  J.,  ia  to  th<&  %as&!^ 
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effect.  The  other  case  was  Ex  parte  Mawhy 
(sup.)  "  where,  upon  the  election  of  a  church- 
"warden,  the  chairman  of  the  vestry  meeting 
had  rejected  votes  which  were  alleged  to 
be  admissible,  but  it  did  not  api)ear  that  the  re- 
jection had  c&used  any  difference  in  the  result, 
the  court  refused  to  grant  a  mandamus  ordering 
a  fresh  election,  though  the  persons  whose  votes 
had  been  rejected  were  parties  to  the  application.*' 
The  judgment  there  is  in  very  short  and  explicit 
terms.  Lord  Campbell  says,  "  I  do  not  under- 
take to  say  what  can  be  done  in  this  case,  but 
clearly  we  cannot  issue  a  mandamus"  Then  it 
speaks  as  to  this  case  having  gone  on  a  technical 
ground;  bat  Coleridge,  J.,  says,  "I  agree  that 
this  is  a  safe  ground  of  decision  in  this  case. 
The  election  is  not  shown  to  be  void,  and  it  does 
not  appear  that  the  result  would  have  been 
altered  by  the  admission  of  the  votes."  And 
Crompton,  J.,  says  (Erie,  J.,  concurring),  "  It  is 
clear  that  the  mere  rejection  of  votes  furnishes  no 
ground  for  interfering  by  mandamus  when  it  does 
not  appear  that  the  election  has  not  been  vitiated." 
That  is  a  case  upon  mandamus,  but  the  principle 
of  law  is  exactly  the  same  in  that  case  as  in  this. 
If  upon  the  evidence  there  had  been  any  such 
proof  as  seems  to  have  been  required  in  the  two 
cases  at  common  Jaw,  and  which  would  be  reauirea 
in  any  case  to  establish  a  grievance  in  oraer  to 
justify  the  complaint,  and  more  than  that  to  jastify 
the  administering  of  the  relief  which  this  state- 
ment of  claim  calls  for,  it  must  be  shown  that 
there  has  been  some  wrong  done  to  the  persons 
in  whose  behalf  the  present  plaintiff  moves,  and 
there  has  not  been  a  particle  of  evidence  upon  that 
subject.  On  the  authority  of  those  two  cases  to 
which  I  have  referred,  and  still  more  on  the 
authority  of  Attorney  (General  v.  Parker,  before 
Lord  Hardwicke,  I  am  of  opinion  that  I  can  grant 
no  relief  upon  this  action.  If  the  ratepayers 
and  parishioners  have  been  prevented  from  exer- 
cising what  was  their  right,  and  which  they  might 
have  exercised  I  do  not  doubt,  but  they  were  pre- 
vented by  their  own  conduct,  because,  although 
they  were  prevented  by  the  churchwardens  from 
holding  a  meeting  by  ballot,  and  from  polling  at 
various  places,  that  is  all  they  were  prevented 
from  doing,  and  the  right  of  voting  at  the  election 
of  the  clergyman  they  were  not  prevented  from 
exercising  at  all.  But  some  of  them  have  de- 
clined to  vote.  I  do  not  know  what  motives  may 
have  induced  them  not  to  vote,  or  what  pro- 
ceedings they  may  have  contemplated  at  that 
time,  but  still  there  is  certainly  no  particle  of 
evidence  that  would  justify  mo  in  coming  to  the 
conclusion  that  if  every  man  who  is  interested 
with  the  plaintiff  in  this  suit  had  declined  to  vote, 
and  was  not  prevented  by  what  was  done,  that, 
therefore,  he  would  be  entitled  to  the  relief  he 
asks  by  this  action ;  because,  although  he  could 
not  have  it  7iiodo  et  forma,  according  to  his  own 
wishes,  he  had  it  abundantly,  plentifully,  and 
might  have  exercised  it  peaceably  without  any 
kind  of  interruption.  Well  now  I  have  a  few 
words  to  sav  upon  what  formed  the  subject  of  Sir 
H.  Jackson  s  argument  in  this  case,  when  he  said 
that  if  the  plaintiff  and  the  persons  who  concur 
in  his  views  had  had  their  own  way  and  had  esta- 
blished an  election  by  ballot,  that  would  have 
been  wholly  illegal.  1  cannot  follow  that  at  all, 
and  having  attended  to  the  authorities  which 
were  referred  to  I  cannot  conceive  anything  to 


jastify  that  assertion.    The  case  of  FauJJmer  v. 
Elger  only  decides  that  an  election  by  ballot  is 
not  legal   because    it   does    not   afford   the  q)- 
portunity  of  a  scrutiny,  and  Lord  Eldon  eohoes 
the   same    opinion,  though  he    seems    to    hare 
hesitated  very  much    about   it.    Bat    he  refers 
to  the  fact  that  there  are  societies  and  insti- 
tutions in  this  country  in  which   for  dbntnries 
past  the  mode  of   election   by  ballot   had  been 
practised,  so  that  it  was  common  enough.    Acta 
of  Parliament  regulating  Municipal  and  Parlia- 
mentary election  which  have  introduced  voting 
by   ballot    have    at    the   same   time    introduced 
regulations  which   have  freed  voting  by  ballot 
from  the  objections  which  were  taken  in  FauVcener 
V.    Elger.     Now    you    can    trace    with    perfect 
accuracy    by  the    machinery  which    is   adopted 
the  persons   who   vote    and    everything  that  u 
necessary  to  insure  the  validity  of  the  vote.    Is 
there    anything    by    which    the   parishioners  of 
Clerkenwell,  not  intending  to  adopt  those  statutes 
as  statutes,  not  requiring  or  insisting  that  the 
statutes    gave    them    this  right — but  being  the 
persons  in  whom  the  right  and  duty  of  electing  is 
vested  by  law — are  prevented  from  adopting  these 
improvements   which  have  taken  place    in  our 
generation  ?    They  find  a  more  useful  and  effica- 
cious mode  of  voting  than  that  which  their  fore- 
fathers practised,  and  therefore  they  say,  "We 
choose  to  adopt  the  ballot."     In  my  opinion  there 
is  nothing  invalid  in  the  resolution  that  this  elec- 
tion should  be  carried  out  by  ballot.    When  it  is 
said  that  the  ancient  custom  and  usage  of  this 

garish  has  been  to  have  open  polling,  I  do  not 
nd  any  foundation  for  that  argument.  There  is 
no  ancient  custom  which  imposes,  or  which 
amounts  to  a  binding  authority,  upon  the  parish- 
ioners at  this  day.  They  are  as  free  as  tbdr 
ancestors  to  prescribe  the  regulations,  provided 
they  are  lawful.  They  are  free  to  say  tlmt  one  or 
two  hundred  years  ago  a  certain  custom  or  habit 
prevailed  of  electing  in  a  particular  way,  but  they 
are  satisfied  that  that  is  not  now  a  iudicious  mode 
of  exercising  their  unquestionable  rights,  and 
therefore  they  will  resolve  to  exercise  it  in  a 
different  way.  That,  in  my  opinion,  they  are  per- 
fectly entitled  to  do.  Being  therefore  of  opinion 
that  the  resolutions  which  had  been  proposed  on 
30th  Aug.,  and  which  were  interceptea  by  the 
mere  wrongful  act  of  the  churchwardfen,  who  ran 
from  his  chair  when  the  motion  was  being  put, 
were  perfectly  valid,  and  being  of  opinion  that 
the  conduct  of  the  churchwarden  was  whoDy 
erroneous,  I  think  that  the  election  which  afte^ 
wards  took  place  was  open  to  objection  on  tbat 
score.  But  the  election  having  taken  plaoG^  and 
there  being  no  evidence  whatever  that  it  was  im- 
properly conducted,  or  that  any  voter  was  pre- 
vented from  recording  his  vote  in  hia  own  way,  I 
think  it  right  that  this  action  should  be  dismissed. 
I  cannot  however  dismiss  it  with  oDsta.  I  oanDOt 
give  the  churchwardens  costs  becaaae  in  my 
opinion  they  have  not  discharged  their  plain  do^ 
properly.  I  cannot  give  the  trustees  costs  becaose 
they  have  taken  part  with  the  chorohwardeiiif 
and  have  thrown  in  their  lot  with  thmn,  and  as 
far  as  I  can  judge  and  see  do  not  add  one  shiOing 
to  the  costs  of  the  action.  Nor  can  I  give  ooiti 
to  Mr.  Rose.  If  he  had  relied  on  the  validi^  of 
his  election  well  and  good.  He  might  bate  ra0 
so,  but  he  has  made  himself  a  parttsan  in  llis  ^ 
cussion  of  this  matter,  the  l^^tj  of  "^l^ndk  I 
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h»Te  been  oonsiderinff,  And  against  the  legality  of 
which  I  have  deoided.  Therefore,  I  can  make  no 
order  as  to  costs.  The  decree,  therefore,  will  be, 
And  the  judgment  is,  to  dismiss  this  action 
without  costs. 

Solicitors  for  the  plaintiffs.  Books,  K^nrieh,  and 
Co. 

Solicitors  for  Mr.  Bose,  Lewis  and  Son. 

Solicitors  for  the  churchwardens  and  trustees, 
/.  BouUon  and  Son, 
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PROM  INFERIOR  COURTS. 

by  M.  W.  McKbllar,  J.  M.  Lblt,  and  S.  H. 
▲MrsLSTT,  E*qn.,  Barriaten-At-Law. 


Thursday,  April  27. 1876. 

Van  Mihino  Company  Limitbd  (apps.)  v.  Chubch- 
WARDENs  OP  Llanidloes  (resps.). 

RaHng  of  lead  mine — Different  leanes — Reservation 
in  JWfid~37  ^  38  Vict,  c,  64,  ».  13. 

The  appellants  occupied  and  worked  a  lead  mine 
under  three  leases :  by  one  a  royalty  of  onefour^ 
ieenth  of  the  mintrcus  obtained  under  it,  when 
ready  for  smelting  and  merchantable  on  the 
b<Mnks  of  the  works,  was  reserved  to  the  lessor,  or 
ai  his  option  in  lieu  thereof  the  fuU  value  in 


money ;  by  the  second  and  third  the  lessor,  who 
was  a  different  person  from  the  lessor  of  the  first 
lease,  had  a  reservation  for  the  time  being  only  in 
mmey.  The  appellants  were  rated  for  the  mO' 
chinery  and  buudings  occupied  for  the  purposes  of 
the  mine,  and  the  lessor  of  the  first  lease  for  the 
mine  and  the  royalty  or  dues  wholdy  reserved  in 
kind. 

Held,  upon  appeal,  thai  this  was  a  case  within  the 
exemption  of  the  Bating  Act  1874  (37  ^  38  Vict, 
e.  54),  8.  13 ;  that  the  previous  rating  clauses  as 
to  mines  did  not  apply  to  it ;  and  thai  the  raJte 
was  properly  made. 

This  was  a  special  case  stated  for  the  opinion  of 
this  court  unaer  12  k,  13  Yict.  c.  45.  s.  11. 

The  appellants  are  the  Yan  Mining  Company 
(Limited),  and  the  Most  Honourable  the  Marquis 
of  Londonderry. 

The  respondents  are  the  churchwardens  and 
overseers  of  the  poor  of  the  pariph  of  Llanidloes 
and  their  assistant  overseer,  and  the  assessment 
committee  of  the  Newtown  and  Llanidloes  Union, 
in  the  county  of  Montgomery. 

The  assessment  committee  of  the  Newtown  and 
Llanidloes  Union  in  June  1875  made  an  assess- 
ment, upon  which  the  overseers  of  the  poor  of  the 
parish  of  Llanidloes  on  the  3rd  July  1875  made 
the  following  poor  rate : — 


Mo. 


Pakish  of  Llahidlobs  -Batb  madb  in  thb  Month  op  July,  1875. 


Mama  of 
Ooeaplair. 


Marquia  of 
Londoadairy. 

Tan  MiniDC 
Coaii>a&j 
(linitad). 


Kama  of 
Ownar. 


Marqnifl  of 
Londondarry. 

YanMioiiif 
Company 
(Limuad). 


Daacrlptinn  of  Froyarty 
Batad. 


Laad  mfna  and  tha  royal^ 
or  dnaa  wholly 
in  kind. 

Tha  anginaa.  naehlnary, 
workahopa,  tramwava, 
and  other  plant,  boUd- 
inga,  and  worka,  and  a«  r- 
faoa  or  land  oomiplad  in 
oonnaotion  with  and  for 
the  porpoaea  of  tha  mine. 


Kama  or 

Sitnatioiiof 

Property 

Batad. 


raaerrad    S-YaaMlnM. 


Ditto. 


Estimated 
Sztant. 


Oroaa 

Eatimated 

BentaL 


a   f.  d. 

5810  la   8 


8548  10    0 


Bate«Me 
Yalna. 


B     9^    A. 
5810  18    8 


0    0 


Bate  at  U 
in  tha 
Poond. 


M    0.   a. 

0    7) 


140  13   0 


The  present  appeal  is  from  the  said  assessment 
and  rate. 

The  Van  Mining  Company  (Limited)  are  the 
leeaeea  of  certain  lead  mines  known  as  the  Van 
Mines,  situate  in  the  parish  of  Llanidloes,  and  in 
(be  above  mentioned  union  and  county. 

These  mines  are  oocnpied  and  worked  by  the 
Van  Mining  Company  (Limited),  under  the  three 
following  leases,  copies  of  which  were  in  the 
appendix  marked  respectively  A,  B,  and  C. 

The  first  lease  dated  11th  April  1864  is  from  Earl 
and  Countess  Vane  to  Messrs.  Edward  Morris 
and  Joseph  Howell,  which  by  subsequent  assign- 
ments has  become  and  is  now  the  property  of  the 
appellants,  the  Van  Mining  Company  (Limited), 
and  ia  the  one  marked  A  in  the  appendix. 

The  reddendum  in  this  lease  is  the  royalty  of 
one  foil  fourteenth  part  or  share  of  the  minerals 
had  or  obtained  under  the  said  lease  when  ready 
for  smelting  and  merchantable  on  the  banks  of 
the  said  works,  or  at  the  option  of  the  lessors  in 
lien  thereof  the  full  value  thereof  in  money. 

The  second   lease,  dated  25th   March  1870,  is 
from  Sir  Watkin  Williams  Wynn,  Bart,  to  the 
Yaa  Mining  Company  (Limited),  and  is  the  one 
marked  B  in  the  appendix. 
M4Ii.Caii.-Voi    X 


The  reddendum  in  this  lease  is  wholly  in 
money. 

The  third  lease,  dated  29th  Sept.  1871,  is  from 
Sir  Watkins  Williams  Wynn,  Bart.,  to  the  Van 
Mining  Company  (Limited),  and  is  the  one  marked 
C  in  the  appendix. 

The  reddendum  in  this  lease  is  a  minimum 
dead  rent  of  lOOL  in  money,  and  also  one-tenth  of 
the  ores  and  minerals  which  should  be  got  and 
raised  out  of  the  premises~K)r,  at  the  option  of  the 
lessor,  the  value  thereof  in  money — after  the  same 
should  have  been  washed,  dressed,  and  made 
merchantable. 

The  appellants  have  not  raised  any  ores  or 
minerals  out  of  the  premises  contained  in  this 
lease,  but  have  and  are  working  under  the  same. 
They  also  work  a  quarry,  and  have  erected  a 
magazine  for  dynamite  thereon,  and  the  same 
intersects  and  forms  the  only  means  of  passage 
from  one  part  to  another  of  the  premises  held 
under  lease  A. 

The  above-mentioned  leases,  and  the  facta 
mentioned  in  the  recitals,  form  part  of  this  case. 

The  watercourse  and  reservoir  mentioned  in  the 
lease  marked  B  are  occupied  with  and  in  con- 
nection with  and  for  the   purposes  of  the  Van 
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Mine  only,  bat  are  not  comprised  within  the 
bonndaries  of  lease  A. 

The  rents  reserved  by  these  leases  have  always 
been  paid  in  money. 

The  mines  are  and  always  have  been  worked  by 
means  of  a  shaft  or  shafts,  and  the  ore  is  obtained 
wholly  from  underground  workinsrs.  The  shafts 
are  sunk  on  part  of  the  land  comprised  within  the 
boundaries  of  lease  A,  and  on  the  said  lands  the 
engine  houses  and  other  buildings  and  works  con- 
nected with  the  Van  Mines  are  constructed. 

On  the  land  comprised  within  the  boundaries 
of  lease  B  some  buildings  have  been  erected,  and 
a  reservoir  constructed,  from  which  reservoir  the 
water  is  conveyed  by  watercourses  to  the  mine. 

The  appellants  have  never  before  been  assessed 
or  rated  in  respect  of  this  mine,  nor  the  royalty 
or  dues  thereof,  nor  for  the  machinery  or  workis 
in  connection  with  it. 

The  respondents  contend  that  the  appellant,  the 
Marquis  of  Londonderrv,  is  liable  to  be  assessed 
and  rated  under  43  Eliz.  c.  2,  as  for  royalty  or 
dues  wholly  reserved  in  kind,  and  not  under  the 
rating  Act  of  1674  (37  &  38  Vict.  c.  54) ;  and  they 
fbrther  contend  that  the  appellants,  the  Van 
Mining  Company,  are  liable  to  be  assessed  under 
the  statute  43  Elis.  c  2  f or  the  surface  lands  com- 
prised in  the  lease  B,  and  for  the  shafte,  buildings, 
machinery,  reservoir,  and  watercourses  connected 
with  the  Van  Mine;  and  they  have  so  assessed 
and  rated  them  accordingly. 

The  appellants  contend  that  the  Van  Mine 
should  be  assessed  and  rated  under  the  ^estinRKte 
of  value,  and  in  the  manner  prescribed  by  the 
Bating  Act  of  1874  (37  &  38  Vict  c.  54),  and  not 
under  43  Eliz.  c.  2 ;  and  the  Marquis  of  London- 
derry, one  of  the  appellants,  contends  that  he  is 
not  liable  to  be  assessed  or  rated  as  occupier  of 
the  Van  Mine  or  the  royalty  or  dues  thereof. 

The  question  tor  the  opinion  of  the  court  is : 
Whether  under  the  facts  and  documents  above  set 
forth  the  premises  mentioned  in  the  said  leases 
or  any  and  which  of  them  respectively  should  be 
assessed  and  rated  under  43  Eliz.  c.  2,  or  the 
Bttting  Act  of  1874  (37  &  38  Vict  o.  54),  or  on 
what  principle  the  same  should  be  assessed  and 
rated. 

If  the  court  should  be  of  opinion  that  the  above 
assessment  and  rate  are  wrong  in  law,  the  deci- 
sion of  this  court  is  to  be  in  favour  of  the  appel- 
lants, and  judgment  of  allowance  of  the  said 
appeal  and  for  such  costs  as  the  court  shall 
adjudge,  and  for  the  amendment  of  the  said 
assessment  and  rate,  and  that  the  said  amendment 
shall  be  entered  at  the  sessions  accordinp^lj  ;  but 
if  the  court  should  be  of  the  contrary  opmion,  its 
decision  is  to  be  in  favour  of  the  respondents,  and 
judgment  for  dismissing  the  app^l  and  for  such 
costs  as  the  court  shall  adjudge  is  to  be  entered 
at  the  sessions  accordingly. 

The  materia]  part  of  lease  A  was  that  by  which 
the  lessors  demised  to  the  lessees  the  premises  as 
follows : 

To  have  and  to  bold,  use,  ezaroise,  work,  and  eojoy 
the  said  minM  and  minerals,  and  all  and  un^alar  the 
liberties,  powers,  privilegea,  anthoritiet,  and  premiMs, 
hereinbefore  expreeaed  to  be  hereby  demised  and  granted 
nnto  the  eaid  leeteee,  their  ezeontors,  adminiitratora, 
and  avtignt  from  the  29th  Sept.  1863  for  the  foil  end  and 
term  of  twenty-one  years  from  thenoe  next  ensmnff  and 
folly  to  be  complete  and  ended,  yielding  and  renoering 
therefore  yearly  and  every  year  at  the  times  and  in  the 
JbeMJaafter  mentioBed  dnrinf  the  oontinoance  ol 


this  demise  onto  the  said  leaeori  and  te  the 
persons  for  the  time  being  entitled  to  the  r^^ 
remainder  of  the  promisee  hereby  demised  immedialilf 
expectant  on  the  determination  (^  the  said  term  hanby 
grafted  the  royalty  of  one  full  f onrteenth  part  or  t!km^ 
the  whole  into  fourteen  eonal  parte  or  abaiea  te  In 
divided  or  ooneidered  as  divided,  of  all  and  aingnlar  thi 
ores,  mines,  and  minerala  whioSi  ahall  be  had  or  ohtalasi 
oot  of  or  from  the  said  premises  hereby  demised  or  mn 
part  thereof,  the  same  to  be  rendered  on  the  bsaks  el 
the  said  works  when  ready  for  smelting  and  msiehsst 
able  at  snch  time  or  times  as  hereinafter  ooveoaatsd  fa 
that  behalf,  or  otherwiae  at  the  option  of  the  eaid  iMSosi 
and  the  person  or  persons  entitled  as  aforesaid,  yiddiag 
and  i>aying  at  the  times  and  in  the  manner  hereinafter 
mentioned  in  lien  of  the  said  last  BMotaoned  rsnl  or 
royalty  nnto  the  said  lessors  and  to  the  person  or  persoas 
entitled  to  the  immediate  reversions  or  remainder  ss 
aforesaid,  the  foil  valne  in  money  of  sadh  one  foorteeslh 
part  or  share  on  the  bank  of  the  said  works  of  all  saoh 
ores,  mines,  and  minerals,  and  other  matters  as  shall  hi 
raised  and  gotten  oot  of  the  said  premises,  and  readaed 
ready  for  smelting  and  merchantable  as  afovjnaid  at 
snch  time  or  times  as  hereinafter  eoveaanted  in  that 
behalf,  snch  rendering  and  delivering  and  payments  ts 
be  respectively  clear  of  all  costs,  and  expenses,  or  lossm 
of  and  attendmg  'he  raising,  gvtting,  making  ready  for 
smelting,  rendering,  selling,  uid  disposing  «f  the  sstf 


ores,  mines,  and  minerals,  and  other  matters  and  ntO' 
dnce,  and  of  all  taxes,  charges,  and  asseeameuta  wsst- 
soever,  save  and  except  the  lanalord's  tax. 

Manisty^  Q.C.  (with  him  CrampUm)  aigaed  fbr 
the  appellantB. — By  sect  3  of  the  Kating  Act  1874 
(37  &  38  Yict.  c.  54),  the  Poor  Bate  Acts  are  a- 
tended  to  certain  **  hereditaments  in  like  manner 
as  if  they  were  mentioned  in  the  recited  Act*"  vil, 
43  Eliz.  c.  2.  Amongst  other  hereditaments,  ^(S) 
To  mines  of  every  kind  not  mentioned  in  the 
recited  Act."  And  by  eection  7,  "  Wbere  a  tin, 
lead,  or  copper  mine  is  occupied  under  a  lease  or 
leases  granted  without  fine,  on  a  reservation  whotty 
or  partly  of  dues  or  rent^  the  gross  valaa  of  m 
mine  shall  be  taken  to  be  the  annual  amount  of 
the  whole  of  the  dues  payable  in  respect  ihend 
durine  the  year  ending  on  the  31st  Dneember 
preceding  the  date  at  which  the  valuation  list  ii 
made,  in  addition  to  the  annual  amount  of  soy 
fixed  rent  reserved  for  the  same  which  may  not  K 
paid  or  satisfied  by  such  dues.  The  ratsible 
annual  value  of  such  mine  shall  be  the  same  si 
the  gross  value  thereof,  except  that  where  the 
person  receiving  the  dues  or  rent  is  liable  lor  re- 
pairs, insurance,  or  other  expenses  neoeesarj  to 
maintain  the  mine  in  a  state  to  oomma&a  the 
annual  amount  of  dues  or  rent,  the  average  annosl 
cost  of  the  repairs,  insurance,  and  other  exponsei 
for  which  he  is  so  liable  shall  be  dedacted  froo 
the  gross  value  for  the  purpose  of  calcalsiing  the 
rateable  value.  In  the  following  cases,  namoly. 
First,  where  any  such  mine  is  occupied  onder  a 
lease  granted  wholly  or  partly  on  a  fine ;  eeocHidly, 
where  any  such  mine  is  occupied  and  worked  ij 
the  owner ;  and  thirdly,  in  the  case  of  any  olber 
such  mine  which  is  not  excepted  from  the  pro- 
visions of  this  Act,  and  to  which  the  forsgOMf 
provisions  of  this  section  do  not  apply,  the  gnm 
and  rateable  annual  value  of  the  mine  ahall  be  taksa 
to  be  the  annual  amount  of  the  dues,  or  daei  and 
rent,  at  which  the  mine  might  be  reasonably  ex- 
pected to  let  without  fine  on  a  lease  of  the  ordbniiy 
dnratiou,  according  to  the  usage  of  the  oonntiyi 
if  the  tenant  undertook  to  pay  all  tenaati^  nlai 
and  taxes  and  tithe  rentcharge,  and  also  tlis 
repairs,  insurance,  and  other  ezpenaea  neoeHHT 
to  maintain  the  mine  in  a  state  to  oommaod  wtm 
annual  amount  of  dues,  or  dnea  and  vsok  As 
i  purser,  secretaiy,  and  ohief  "*^»*«gS"y 
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the  time  being  of  any  ftin,  lead,  or  copper  miner 
or  any  of  them,  may,  if  the  oyerseers  or  other 
rating  authority  thinlc  fit»  be  rated  as  the  occupier 
thereof.  In  this  section,  the  term  '  mine  *  when 
a  Biine  ia  occopied  nnder  a  lease,  ioclades  the 
midergroond  workings,  and  the  engines,  ma- 
chinery, workshops^  tramways,  and  other  plant, 
buildings  (not  being  dwelling  hoases),  and  works 
end  snrfaoe  of  lam  occupied  in  connexion  with 
and  for  the  purposes  of  the  mine,  and  situate 
within  the  boundaries  of  the  land  comprised  in 
the  lease  or  feases  nnder  which  the  dues  or  dues 
and  rent  are  payable  or  reserved:  the  term 
'dues*  means  dnes,  royalty,  or  toll,  either  in 
moner  or  partly  in  money  and  partly  in  kind; 
and  tne  amount  of  dues  which  are  reserved  in  kind 
means  tbe  value  of  such  dues  :  the  term  '^ lease' 
means  tease  or  sett,  or  licence  to  work,  or  agree- 
ment ior  a  Tease  or  sett,  or  licence  to  work  : 
tlie  term  '  fine '  means  fine»  premium,  or  foregift, 
or  other  payment  or  consideration  in  the  nature 
thereof."*  By  sect.  8,  '*  Where  any  poor  or  other 
locnl  imto  which  at  the  commencement  of  this  Act 
Miy  leasee,  lioensee,  or  grantee  of  a  mine  is  exempt 
from  being  rated  to  in  respect  of  such  mine  be- 
OOKMS  payable  by  him  in  respect  of  such  mine 
during  the  oontmuance  of  his  lease,  grant,  or 
licence,  or  before  the  arrival  of  the  period  at  which 
the  amount  of  tbe  rent,  rojalty,  or  dues  is  liable 
to  revision  or  readjustment,  he  may  (unless  he  has 
apecifleally  contracted  to  pay  such  rate  in  the  event 
01  the  abolition  of  the  said  exemption)  deduct  from 
any  rent,  royalty,  or  dues  payable  bv  him,  one  half  of 
any  sach  rate  paid  by  him :  provided  that  he  shall 
not  deduct  any  sum  exceeding  what  one  half  of 
the  rate  in  the  pound  of  such  poor  or  other  local 
rate  would  amount  to,  if  calculii^»d  upon  the  rent^ 
royalty,  or  dues  so  payable  by  him."  By  seet. 
19^  **  Nothing  in  this  Act  shall  apply  to  a  mane  of 
which  the  royalty  or  dnes  are  for  the  time  being 
wholly  reserved  in  kind,  or  to  the  owner  or  occur 
pier  thereof."  The  sole  question  in  this  case  is 
whether  sect.  13  applies  to  it  or  not.  [Bkam- 
wxLL,  B. — If  it  were  not  for  leases  B  and  C, 
sect.  13  would,  I  presume,  admittedly  apply.] 
Snhjeet  to  a  further  question  whether  the  reserva- 
tion in  lease  A  is  in  kind.  But  this  is  a  mine 
held  nnder  leases,  and  sect.  13  does  not  apply 
to  it  for  that  reason ;  there  are  express  provisions 
in  the  Bating  Act  applicable  to  mines  held  under 
several  leases,  e.Q.,  sect.  7.  As  to  the  reser- 
vation, it  is  either  in  kiad  or  money,  at  the  option 
of  the  landlord.  [Bbamwbll,  B.  — Could  they 
before  this  Act  have  caught  the  landlord  /upon 
thia  reservation P  MeUor,  Q.C. — Yes;  upon  the 
aathonty  of  Bex  v.  8t.  Austell  (5  B.  &  Aid  693).] 
The  old  law  has  been  much  questioned  recently : 
(see  Quest  v.  East  Deem,  L.  Bep.  7  (j.  B.  331 ; 
KUtcwv.  Lisksard  Union,  31  L.  T.  Bep.  N.  S.  601.) 
By  affirming  this  rate  the  court  would  be  carrying 
the  old  principle  further  than  it  has  been  carried 
hitherto^  although  there  is  now  a  new  system  for 
rating  mines. 

Mellar,  Q.G.  (with  him  OhanneU)  appeared  for 
the  respondents. 

Bbamwbll,  B. — We  need  not  trouble  yon,  Mr. 
Mellor.  It  seems  ^o  me  that  sect.  13  of  the  Bating 
Act  1874 18  applicable  to  this  ca^,  and  exclodes 
these  premises  from  being  rated  under  the  new 
syateaei  ^itabMshed  by  that  Ac^.  I  think,  t€x>,  it  is 
lahto  that  the  old  system  sbenld  here  apply.  ■ 


It  was  a  curious  device  by  which  the  rating  autho- 
rities got  over  the  exemption  of  mines,  which  was 
maintained  on  the  ground  of  their  not  bein^  men- 
tioned in  the  Act  of  Elizabeth;  but  it  was 
established  law,  and  Lord  Londonderry  was  liable 
to  be  rated  before  this  recent  statute.  Although 
he  might  to  some  extent  be  reached  by  sect.  8, 
yet  I  think  he  clearly  comes  within  sect.  13^  which 
18  a  reasonable  provision  to  prevent  the  existing 
obligations  of  parties  from  being  altered.  The 
first  question  which  arises  under  that  section  is 
whether  this  is  **  a  mine  "  to  which  the  reservation 
applies.  I  think  it  is,  for  of  all  the  premises  rated 
the  only  taking  of  ore  is  from  that  part  which  is 
leased  from  Lord  Londonderry  and  liable  to  the 
reservation.  Further,  I  think,  if  this  be  not.  so, 
the  part  held  under  lease  A  must  be  taken  as  a 
separate  holding,  which  would  come  to  the  same 
thmff.  But  another  objection  has  been  taken  by 
Mr.  Manisty,  that  this  case  does  not  come  within 
the  other  words  of  the  section ;  it  is  necessary  that 
**  the  rovaltv  or  dues  are  for  the  time  beinp^  wholly 
reserved  in  kind."  Now,  in  the  first  placjo,  it  is  said 
that  the  royalty  cannot  be  in  kind  when  the 
material  has  first  to  be  made  ready  for  smelting  and 
merchantable;  and  in  the  next,  that  the  alternative 
option  of  the  lessor  to  take  the  value  in  money  is 
enough  to  put  the  appellants  out  of  the  reach  of  the 
13th  section.  That  section,  however,  was  clearly 
intended  to  cover  all  cases  in  which  rateability 
previously  existed ;  and  the  device  by  which  such 
rateability  was  established,  althouffh  it  was  so 
stretched  as  to  become  occasionally  difficult  to 
comprehend,  applied  to  such  a  case  as  this.  The 
case  of  EesB,  v.  Bt,  AusteU  (5  B.  &  Aid.  693)  was 
open  to  both  these  objections  ;  and,  although  they 
are  not  specifically  alluded  to  in  the  judgments, 
they  must  have  been  considered.  That  judgment, 
therefore,  shows  that  under  such  circumstances 
the  landlord  could  be  got  at  for  rating  purposes, 
and  it  must  govern  our  conclusion  in  this  case. 
I  think  Lord  Londonderry  comes  properly  within 
the  application  of  sect.  13,  and  the  appellants  were 
rightly  rated.  Our  judgment  will  be  for  tbe 
respondents 

Mellob,  J. — I  am  entirely  of  the  same  opinion. 
As  to  sect.  13,  whether  Rex.  v.  St.  AusteU  was  right 
or  not,  that  principle  of  rating  has  been  established 
a  long  time,  and  ii  was  the  intention  of  the  new 
Act  to  reserve  all  previously  rated  mines  from  its 
application.    Tbe  rate  must  be  affirmed. 

Denman,  J. — I  am'  of  the  same  opinion. 

Judgment  for  respondents. 

Solicitor  for  appellants,  T.  H.  Rarrison, 

Solicitors  for  respondents,  Milne,  Biddle,  and 
Mellor,  for  Williams,  OUtins,  and  Taylor,  Newtown, 
Montgomeryshire. 


Feb,  4  wnd  May  11, 1876. 

(Before  Clbasbt,  B.,  Grove  and  Field,  JJ.). 

Blake  v.  Beech. 

Gamivg  house — Statutes  8  ij*  9  Vict.  c.  109,  s.  3  and 
16  4*  17  Vict.  c.  119,  s.  3 — Conviction  of  justices 
without  infitrmaiion  or  summons. 

By  8^9  Vict.  c.  109,  s.  d,ajutftice  ofth^  'pp.ojce,  on  com- 
plaint made  before  him  on  oath  that  th^e  is  reason 
to  suspect  any  house,  room,  or  plane  of  being  kept 
or  used  as  a  gamma  house,  may  give  authority  hy 
ipscialfDasrrantunderhis  hand^  to  anij  </srM\M^.% 
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to  enter  such  h<yuse^  room,  or  pUice,  and,  if  neceS' 
acury,  to  use  force  for  making  stuck  entry,  and  to 
arrest  all  persons  found  therein.  By  16  ^  17 
Vict.  c.  1 19, 6.  3,  any  owner,  or  occupier,  or  persor^s 
having  the  management  of  any  house,  Jjfc.,  and 
who  use  ii  for  the  purpose  of  betting,  are  liable 
on  summary  conviction  before  two  justices  to  a 
penalty  not  exceeding  one  hundred  pounds,  and 
on  the  non-payment  thereof,  or  in  the  first  instance 
may  he  committed  to  prison  with  or  without  hard 
labour  for  any  period  not  exceeding  six  m>onths. 
And  by  sect.  1 1  power  is  conferred  upon  justices  to 
issue  a  warrant  authorising  constabUs  to  enter  any 
house,  office,  room,  or  place  kept  and  used  as  a 
betting  house  or  office,  and  to  arrest  persons  found 
therein. 
The  respondent,  who  was  the  chief  constable  for  the 
borough  of  Bolton,  laid  a  complaint  upon  oath 
before  a  justice  of  the  peace  acting  for  the  borough 
that  a  house  was  kepi  or  used  as  a  common  gaming 
house  within  the  meaning  of  S  Sr  9  Vict.  c.  110. 
The  justice  thereupon  issued  his  warrant,  and 
authorised  the  constables  to  enter  into  the  house 
and  to  arrest  aU  persons  found  therein.  By 
virtue  of  this  warrant  the  appellant,  who  was 
fowndin  the  house,  was  arrested.  Drought  before  two 
justices,  and  charged  under  16  ^  17  Vict.  c.  119, 
as  a  person  who  had  the  management  of  a  room 
used  for  the  purpose  of  betting  with  persons 
resorting  thereto.  No  information  was  laid,  nor 
was  any  summons  issued  to  the  appellant 
embodyina  the  substance  of  such  information. 
The  appellants  solicitors  objected  to  tne  hearing 
and  at:termination  of  the  charge  by  the  justices  on 
the  ground  that  in  the  absence  of  such  information 
a/nd  summons  the  proceedings  were  void.  The 
justices,  however,  overruled  the  objection,  and 
after  hearing  the  evidence  convicted  the  appellant. 

Held  by  Cleasby,  B.  and  (hove,  J.  (Field,  J.  die- 
sentiente),  that  the  information  and  summons  were 
necessary,  and  that  the  conviction  was  therefore 
bad. 

This  was  a  case  stated  under  the  statute  20  &  21 

Vict.  c.  43. 

1 .  At  a  petty  Fessions  holden  at  the  borough  of 
Bolton,  on  the  23rd  Oct.  1875,  Bobert  Blake,  the 
aboTe-named  appellant  was  brought  before  us  with 
other  persons  by  virtue  of  a  warrant  granted  by 
William  Henry  Wright,  Esq.,  one  of  Hejr  Migesty's 
justices  of  the  peace  acting  in  and  for  the  said 
borough  under  the  authority  of  16  &  17  Vict, 
c.  119,  an  Act  for  the  suppression  of  betting 
houses,  the  appellant  and  the  other  persons  being 
found  in  a  certain  house  within  the  said  borough, 
alleged  to  be  used  for  the  purpose  of  bettiufl;  noon 
horse  races  which  warrant  was  in  the  words 
following; : 

BoroQgh  of  Bolton,  in  the  ooao^  of  Laooashire  to  wit. 
— To  the  oonstablet  of  the  boroag b  of  Bolton,  in  th«  said 
ooonty  and  to  other  peaoe  offioen  in  the  ooan^  aforesaid. 
Whereas  it  appears  to  me,  William  Henry  Wriyht,  E^q., 
one  of  the  JQiitioee  of  oar  Lady  the  Qneen,  assigned  to  keep 
the  peace  in  the  said  boronsh,  by  the  information  on  oath  of 
Thomas  Beeoh,  of  the  said  boroogh,  ohief  eonstable,  that 
the  honse  koown  as  the  *' Angel'*  sitoate  in  Chnrch- 
gate,  in  Great  Bolton,  in  the  said  borough,  is  kept  or 
used  atf  a  oommon  gaming  honse  within  the  meaning  of 
an  Act  pansed  in  the  8th  A  9th  years  or  the  reign  df  the 
Her  preeent  Msjesty,  intitnJed  '*  An  Act  to  amend  the 
law  oonoerning  games  and  wagers,"  this  is,  t  erefore,  in 
the  name  of  onr  Lady  the  Queen  to  reqnire  yon,  with  snoh 
assistants  yon  may  ttnd  nfH)essary ,  to  enter  into  the  said 
honse,  and  if  neoessary  to  use  f<woe  for  making  snoh 
«otrr  whether  by  breakinff  doors  or  otherwise   and  to 


arrest,  search,  and  bring  before  me  or  other  of  thajastisss 
of  onr  Lady  the  Queen  assigned  to  keep  the  peace  wiASm 
the  borough,  all  snoh  persons  foond  thenin  and  to 
seise  all  lists,  cards,  or  other  doonments  ralatiaf  to 
raoiug  or  betting  foond  in  snoh  honse  or  premises,  to  bs 
dealt  with  aooording  to  law,  and  for  ao  doing  this  shall  bs 
your  warrant.  Given  under  mr  hand  and  aeal  at  Onsl 
Bolton,  in  the  said  borough  this  15th  Oct.  1875. 

W.  H.  Wkiobt,  J.P. 

2.  The  appellant  was  charffed  under  the  M 
section  of  the  Act  16  &  17  Vict,  a  119,  '^'Fot 
that  he,  the  said  appellant,  on  the  17th  Oct.  1875^ 
at  the  borough  aforesaid,  being  the  persoa  httfing 
the  management  of  a  room  in  a  certain  boose  oallea 
the  'Angel'  situate  at  Church-gate,  Greit 
Bolton,  in  the  said  borough,  did  use  such  room  for 
the  purpose  of^  betting  with  peraoDS  resortiiig 
thereto  upon  certain  events  ana  oontingenciea,  to 
wit  certain  horseraces,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.**  ^ 

3.  The  evidence  given  before  us  was  as  follow^ 
in  regsrd  to  the  appellant :  On  Sunday  the  17tli 
Oct.  1875,  at  about  7  o'clock  in  the  evening,  s 
number  of  police  officers  of  the  said  borou^ 
under  the  guidance  of  Thomas  Beech,  chief  oob- 
stable  of  the  said  borough,  in  pursuance  of  the 
warrant  before  mentioned,  went  to  the  poblio- 
house  called  the  A.ngel,  in  Churohgate  aforesaid, 
kept  by  James  Putney  Weston.  In  a  rooB 
behind  the  vaults,  which  is  not  open  to  the  afereet) 
they  found  the  appellant  and  sixteen  othff 
persons.  There  are  cushioned  seate  all  round  the 
room.  At  the  time  the  police  entered  the  appel- 
lant was  on  his  feet  at  one  end  of  the  room.  At 
the  point  where  the  appellant  stood  there  is  s 
seat  with  arms  to  it.  Upon  the  officers  entering 
the  appellant  put  his  hands  behind  him.  Hu 
hands  were  seized,  and  he  then  dropped  on  the 
floor  a  book  and  a  piece  of  paper.  The  book  wsi 
picked  up  and  was  found  to  contain  memorandani 
relating  to  betting.  The  house  was  searched,  end 
the  following  were  found  therein :  Three  tele- 
grams relating  to  horseraces,  which  were  dureded 
to  the  appellant,  Weekly  Turf  Record,  ao  ivory 
tablet,  upon  which  the  appellant  stated  would  be 
found  a  few  bets.  In  the  pocket  of  a  coat  bekMig- 
ing  to  the  appellant  were  found  a  betting  list  sad 
four  telegrams  addressed  to  the  appellant.  Upon 
the  appellant  was  found  171.  17«.  lOd.  in  monej 
and  a  cheoue  for  51.  2s, 

4.  The  licensee  of  the  bouse  or  usual  landlord. 
Mr.  J.  P.  Weston,  was  away  from  home  at  the 
time,  but  the  appellant  stated  that  he  was  the 
manager  of  ihe  place. 

5.  Two  of  the  persons,  who  were  respectively 
named  Simpson  and  Cullen,  found  in  the  room, 
also  ^ave  evidence.  Thev  had  been  arrested 
along  with  appelhint,  but,  upon  the  application  of 
the  police,  were  discharged  to  enable  them  tu 
become  competent  wituesse:*  for  the  prooeciition. 
One  of  them,  Cullen,  stated  that  on  Sunday,  the 
17th  Oct.  1875,  he  paid  the  appellant  31.  for  money 
that  he  owed  him  in  respect  of  a  bet  made  oo  the 
CflBsarewLtch  race,  which  bad  then  taken  ptooe 
some  weeks  previously ;  but  there  waa  noevideoee 
that  such  bet  had  been  msde  at  the  AngeL  The 
other  of  them,  Simpson,  stated  that  on  tha  saiae 
niffht  he  wss  in  tne  said  house  and  rooma  md 
asked  the  appellant  what  he  would  Lay  agaUul  s 
horse  called  Sutton,  and  the  appellaot  Mid  he 
would  hiy  8  to  1.  Witness  said  be  would  tdci  16 
to  2,  and  the  appellant  said,  **  AU  rights  TU  kgrifc 
YOQ.**     The  horse  Sotton   wae   to  ran  in  the 
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dgeshire  race,  ^hich  was  to  oome  off  thafc 
r  next. 

m  appellant's  attorney  contended  that 
lect.  17  of  the  before-mentioned  Act  (16  & 
>.  c.  1 19)  one  calendar  month's  notice  of 
should  have  been  given  before  taking  the 
lings.  That  after  the  issuing  of  the  afore- 
irrant  an  information  ought  to  have  been 
i  that  a  summons  embodying  the  substance 

information  ought  to  have  been  delivered 
ippellant 

e,  however,  considered  that  the  notice 
d  by  Lhe  17th  section  bad  no  application  to 
sent  proceedings.     We  also  thought  it  was 

the  defendants  to  have  the  information, 
did  not  think  it  was  sufficient  groundwork 
barge. 

e  found  the  charge  proved  against  the 
at,  and  convicied  him  in   the  penalty  of 

le  attorney  for  the  appellant  expressed 
dissatisfied  with  our  determination,  as 
rroneous  in  point  ot  law,  and  pursuant  to 
section  of  the  statute  20  &  21  Vict.  c.  43, 
plied  to  us  in  writing  to  state  and  sign  a 
tting  forth  the  faces,  and  the  ground  of 
«rmination  as  aforesaid  for  the  opinion  of 
art,  and  the  appellant  duly  entered  into  a 
Banco  as  requued  by  the  said  statute  in 
half. 

mestions  for  the  opinion  of  the  court  are : 
vbether  under  the  said  17th  section  of  the 
7  Yict.  c.  119,  one  calendar  month's  notice 
ing  of  the  proceedings  should  have  been 

0  the  appellant    before    prosecuting   the 
Secondly,  Whether  after  the  issuing  of 

rant  as  aforesaid,  and  apprehension  of  the 
it  was  necessary  to  lay  an  information, 
le  a  summons  to  the  appellant  embodying 
bstanoe  of  such  information?  Thirdly, 
sr  the  fact  of  the  bet  made  by  the  appel- 
ith  Simpson  upon  the  horse  Sutton,  as 
in  the  case,  and  the  payment  of  32.  by 
upon  a  past  event  was  evidence  sufficient 
iify  such  conviction  under  the  statute  P 
y,  Whether  upon  the  facts  stated  we  were 

1  in  law  in  convicting  the  appellant  P 

is  the  opinion  of  the  court  that  we  were 
n  our  decision  then  judgment  to  be  given 
ir  of  the  appellant. 

s,  Q.C.  and  Wheeler,  for  the  appellant. 
'hnot  for  the  respondents. 

iTguments  will  be  found  fully  discussed  m 
gments.  The  following  authorities  were 
id  referred  to : 

»yiot.  0.109,1.  3; 
17  Viot.  0. 119,  88.  3, 11,  and  17  ; 
V.  8haw,  12  L.  T.  Bep.  N.  8.  47  ;  34  L.  J.  169, 
.C; 

V.  Berry,  28  L.  J.86,  M.  C. ;  82  L.  T.  Bep.  323; 
%er  Y.  Potttmuter-Oeneral,  11  L.  T.  Bep.  N.  8. 
»;  5  B.  A  8.  758;  34  L.  J.  10,  M.  C; 
1*8  Jostioe  of  th%  Peaoe,  title  **  Conviotion,"  vol. 
p.  1104  (13th  edit.) ; 

Mm  V.  iComtden,  32  L.  T.  Bep.  N.  8.  825;  44 
J.  3C9,  C.  P. ; 

Hm  V.  rridgton,  I  Ell.  A  Bl.  778 ; 
▼.  BrickhtUl,  33  L.  J.  156,  M.  C. ;  10  L.  T.  Bep. 
8.884; 
T.  flttnett,  8  F.  A  F.  271. 

Cur,  adv.  vuU. 

11. — ^The  judgment   of    Oleasby  B.  and 
deliverea  by 


Cleasbt,  B. — ^We  are  not  considering  the  lia- 
bility of  persons  found  in  a  gaming-house  to  ffive 
sureties  under  the  statute  33  Hen.  8,  but  their 
liability  to  a  penalty  under  the  statute  16  &  17 
Vict.  The  (question  which  has  been  argued  before 
us  is  that  raised  by  the  second  question  put  to  the 
court.  It  was  admitted  before  us  that  the  ob- 
jection of  the  want  of  a  proper  information  was 
taken  before  the  case  was  proceeded  with,  and 
that  there  was  nothing  in  tne  nature  of  waiver. 
The  charge  made  against  the  appellant  was  an 
offence  under  the  16th  and  17th  Yict.  for  using  a 
room  of  which  he  had  the  management  for  the 
purpose  of  betting  with  persons  resorting  thereto. 
By  the  3rd  section,  owners  or  occupiers  or  persons 
having  the  management  of  a  house  or  room  who 
use  it  for  the  purpose  of  betting  are  liable  to  a 
penalty  not  exceeding  lOOL,  and  to  be  sent  to 
prison  for  six  calendar  months  in  case  of  non- 
payment. And  by  the  4th  section  persons  being 
owners  or  occupiers,  or  having  the  management 
of  any  house,  rooms,  &c.,  who  reoeive  money  or 
other  property  as  a  deposit  to  be  returned  on  the 
happening  of  a  certain  event,  are  liable  to  a 
penalty  not  exceeding  501.,  and  to  three  months 
imprisonment  on  nonpayment.  It  is  quite  clear 
that  the  regular  way  of  recovering  those  penalties 
would  be  by  information  and  summons  in  the 
ordinary  way,  with  a  warrant  if  summons  should  be 
ineffect  ual,  and  this  appears  from  other  parts  of 
the  Act.  Now  it  is  a  rule  that  an  information  is 
essential  as  the  foundation  of  such  proceedings 
(Paley  on  Convictions,  p.  34).  And  it  is  w^ 
settled  by  decided  cases  that  where  the  informa- 
tion is  for  one  offence,  and,  where  the  defendant 
appears,  the  charge  against  him  is  for  another 
offence,  the  proceedings  are  irregular  and  a  oon- 
viction  cannot  be  upheld:  (Marten  "9.  Pridgeon, 
ubi  sup. ;  Bey  v.  BrickhuU,  uhi  sup.).  Such  an 
irregularity  may  be  waived  as  appears  by  sevenftl 
cases,  particularly  Turner  v.  Poetnuuter'OenercU 
{ubi  sup.),  but  in  that  uase  the  Lord  Chief  Justice 
Kays,  *'  In  strictness  the  appellant  was  entitled  to 
insist  that  there  should  be  an  information  and 
complaint  in  pursuance  of  sect.  62,  bat  they  waived 
that,"  &c.  And  in  Beg.  v.  8kant  {tU>i  sup.)  which 
was  an  indictment  for  perjury,  it  appeared  that  in 
the  proceedings  in  which  the  perjury  was  said  to 
have  been  committed  there  was  no  proper  in- 
formation, but  a  regular  summons  issued  pur- 
porting to  be  founded  on  a  proper  information, 
and  the  defendants  appeared  and  the  case  was 
tried  without  any  objection;  the  court  thought 
the  irregularity,  if  any,  was  waived,  and  the  juris- 
diction sufficiently  appeared  by  the  summons. 
The  irregularity  in  the  present  case  was  not 
waived,  but  on  the  contrary,  the  objection  taken, 
and  the  question  is,  whether  there  was  a  proper 
information.  The  only  information  was  that  on 
which  the  warrant  wan  issued  under  the  8th  & 
9th  Yict.  c.  109,  s.  4,  viz.,  for  keeping  a  common 
gaming-house.  But  the  charge  made  when  the 
defendant  was  brought  up,  was  a  charge  which 
could  not  be  made  under  the  8^9  Yict.,  and  it 
was  made  under  the  16  &  17  Yict.  c  11h.  It 
appears  to  us  that  this  made  the  proceeding  irre- 
gular. It  would  be  extremely  inconvenient  to 
enter  in  each  case  into  the  consideration  of  the 
similarity  or  dissimilarity  of  different  charges.  It 
is  better,  especially  in  cases  involving  an  im- 
prisonment for  six  months,  to  abide  by  the  rule 
eetablished  by  the  authoritiee  that  the  ahaE^<^ 
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most  be  ooinpriBed  within  the  information  and 
not  different  from  it.    I  not  only  acoede  to  those 
anthorities,  as  I  feel  bonnd  to  do,  bat  I  think 
they  rest  npon  a  foundation  which  cannot  be 
qmestioned.    If  this  court  has  any  control  over 
summary  jurisdictions,  it  cannot  be  better  exer- 
cised than  by  insisting  that  there  shall   not  be 
such  a  departure  from  the   first    principles    of 
criminal  justice,  as  that  a  man  shall  be  heard  in 
his  defenco  before  he  is  conyioted,  as  would  be  the 
result  of  allowing  a  man  who  happened  to  be  in 
custody  to  be  at  once  put  upon  his  trial  for  any 
offence  of  which  he  could  have  had  no  notice  ' 
before.    If  there  is  a  regular  information  and 
summons,  and  the  man  is  ait<)rwards  brought 
up  on  a  warrant,  the  argument  would  not  applyt 
because  it  was  his  own  fault  that  he  had  not  notice 
of  the  charge.    And  I  do  not  think  it  any  answer 
to  this  objection  that  the  accused  might,  if  he 
required  it,  apply  for  delay  in  order  to  obtain 
advice  and  prepare  his  defence.     If  he  waives 
the  want  of  information  and  sammons,  it  would 
be  the  proper  course  to  apply  for  delay,  and  it 
would  be  m  the  discretion  of  the   justices   to 
grant  it  or  not,  or  to  say  to  what  extent  they  would 
grant  it.     And  this  court  would  not  interfere 
with  the  exercipe  of  that  discretion  in  a  proceeding 
which,  by  the  assent  of  the  man  charged,  was  pro> 
perly  before  the  magistrates.     But  it  is   not  a 
matter  within  the  discretion  of  the  magistrates 
whether  a  man  shall  be  put  on  his  trial  without 
any  proper  preliminary   proceedings,  and  when 
such  a  question  is  brought  before  this  court  I  con- 
ceive one  answer  only  can  be  given.    A  proper 
exercise  of  the  magistrate's  discretion  in  granting 
delay  if  applied  for,  would  no  doubt  correct  the 
erroneous  conclusion  of  the  magistrates  in  enter- 
taining the  case ;  but  no  one  would  contend  that 
a  man  should  be  at  the  mercy  of  the  magistrates 
in  granting  delay  where  he  has  a  right  not  to  be 
put  upon  his  trial  or  that  this  court  woald  not 
allow  it.     In  the  present  case  the  question  is  very 
properly  put  to  the  court  by  the  magistrates  them- 
selves.   These  observations  apply  with  equal  force 
to  the  other  ground  principally  argued  before  us, 
viz.,  whether  the  warrant  and  arrest  under  the 
11th  section  dispensed  altogether  with  the  neces- 
sity of  a  regular  information  and  summons  giving 
the  defendant  notice  of  the  charge  made  against 
him ;  in  other  words,  whether  the  11th  section  is 
auxiliary  to  the  regular  proceedings  by  informa- 
tion and  summons  or  a  substitution  for  them.     It 
is  plain  from  several  sections  that  the  proceedings 
by  information  and  sumraons^are  contemplated ;  for 
example,  sect.  8  begins,  "  If  any  person  convicted 
under  this  Acton  information  before  justices,  &c." 
But  sect.  10  is  more  express  on  the  subject ;  it 
provides    that  "If  any  person  who   has  laid  an 
information  does  not  appear  at  the  time  when  the 
defendant  has  been  summoned  to  appear  he  shall 
be  liable  to  pay  costs,"  &c.    This  and  other  parts 
of  the  Act  and  general  considerations  of  impor- 
tance such  as  have  been  already  referred  to,  seem 
to  show  that  sect.  11  was  not  intended  to  introduce 
an  exceptional  proctdui*e  of  having  a  roan  put  on 
his  trial  without  any  previous  notice.     It  is  an 
important  section,    because,  as   the   purpose  for 
which  the  house,  &c.  was  used  would  be  difficult 
of  proof,  and  the  person  managing  the  house  not 
known,  it  enables  the  magistrates  to  have  the 
person  found  on  them  brought  up,  so  as  to  know 
irho  ought  to  he  charged.    The  view  above  taken 


is  of  a  strict  and  somewhat  technical  oatnre^  bul 
the  question  which  we  have  considered  haa  nhth 
en6e  not  to  the  proper  oonclusion  of  law  upoa  a 
case  properly  tried,  but  to  the  mode  of  adtninw- 
tering  justice,  and  in  administeriBg  juatioe 
summarily  strict  regularity  must  be  obeerved.  Am 
regards  the  first  question  pot  to  the  ooorl  it  ii 
clear  that  no  notice  was  necessary  and  the  qoflt- 
tion  was  founded  upon  an  obrioas  mistake^  and  it 
is  sufficient  answer  to  the  other  questkMi  to  Mf" 
we  think,  for  the  above  reasons,  thai  appdJanl 
ought  not  to  have  been  convicted. 

Field,  J.-— This  is  a  case  stated  bv  tswo  jiudieet 
of  the  peace  for  the  borough  of  Bolton  for  the 
opinion  of  this  court  upon  certain  question  of  Imt. 
The  facts  are  that  on  the  15ibh  Oct.   1879»  the 
respondent,  who  is  the  chief  constable   for  the 
borough,  intending  to  act,  and  aeting  under  the 
11th  section  of  the  16  &  17  Ykfi.  a  119  laid  a  com- 
plaint upon  oath  before  a  justice  of  the  peace 
acting  for  the  borough,  that  a  house  kaown  aa  tlie 
Angel  was  "kept  or  used  as  a  commoa  nmaig 
house  within  the  meaning  of  the  8  A  9    Viol,  a 
109,"  and  thereupon  the  magistrate,  intendiag  to 
exercise  the  power  conferred  upon  him  by  the  flUM 
section,  issued  his  warrant  to  the  constables  of  ^ 
borough  by  which  after  hearing  the  oomplaint  h 
the  terms  above  stated  he  required  the  oonstablsiB 
the  terms  of  the  11th  section :  "  to  ent<«r  iolo  ^ 
house,  &c.,  and  to  arrest,  search,  and  bring  before 
him  or  some  other  of  the  jnsttces  having  jnrie- 
diction,  all  such  persons  found  therein  and  to  seitt 
all  lists,  cards,  or  other  documents  relating  to  laoag 
or  betting  found  in  such  house  or  premisea  to  be 
dealt  with  according  to  law."    On  the  ezeoutjoaof 
and  by  virtue  of  this  warrant  the  appellant  who 
wai  one  of  the  persons  found  in  the  house  me 
brought  before  the  two  justices  who  have  stiAed 
the  present  case.     When  so  brought  the  appelliafc 
was  charged  under  the  3rd  section  of  the  fint 
mentioned  Act  (16  &  17  Vict.  o.  119)  as  *'tbe 
person  who  "  having  the  management  of  a  rooa 
"  in  the  Angel  u.««ed  it  for  the  purpose  of  bettisg 
with  persons  resortiAg  thereto."  Upon  this  obarge 
being  so  made,  the  appellant's  Folioitors  objcded 
to  the  hearing  and  determination   of  it  on  the 
ground  (amongst  others)  that  after  the  issaiiwcf 
the  warrant  an  information  ou^ht  to  have  beenttidi 
and  that  a  summons  embodying  the  substanos  cf 
such  information  oughtto  have  been  delivered  to  the 
appellant,  but  the  justices  considering  that  tlie 
appellant  was  sufficiently  informed  of  the  ohaif{e 
intended  to  be  made  against  him,  declined  to  &^ 
charge   him;   and,  no  application  bavkig  been 
made  lor  any  adjournment,  they  proceeded  with 
the    hearing   and    determination  of  the  ehw|e. 
Witnesses  were    thereupon  called  and  eamiiied 
and  cross-examined,  and  at  the  close  of  the  wr 
deuce  the  appellant's  solicitors  contended  that  he 
should  be  discharged  upon  the  groundabovaiUtod; 
but  the  justices  upon  the  evidence  (band  thaehsqi^ 
proved,  convicted  the  appellant  in  the  peaalty  of 
lOOL,  and  upon  the  appellant's  application  stated 
the  present  case  for  the  opinion  ofthisooort  upOD 
(amongst  other  questions)  the  question  wheihar 
such  information  and  summons  were  uacaseeiy. 
1  answer   that  qu edition   in   the  iiegatiTib    The 
answer  to  it  must  depend  upon  the  eoasCmationof 
the  statute  which  createtf  the  oflenee^  and  giw 
the  juKrices  authority  to  convict,  controlled  h  MJ 
be  by  the  provisions  of  the  general  law^  aad'  tM 
statute  regulating  the  procedure  in  aoflli  daMblfco 
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12  Yict.  o.  48.  Now  in  order  to  onderstand 
rorisions  of  the  16  &  17  Yict.  c.  119.  it  is 
mrj  first  to  observe  that  by  the  8^9  Yiot. 
^  8.  8,  a  power  was  given  to  a  justice  of  the 

upon  complaint  npon  oath,  that  a  hoase 
nspeoted  of  being  used  as  a  common  gaming 
I  to  issoe  a  warrant  (in  the  form  given  by  that 
impowering  a  constable  to  enter  the  hoase 
ring  before  a  jastioe  or  jastioes  the  persons 
therein,  to  be  dealt  with  according  to  law. 
>j  the  2nd  section  of  the  16  &  17  Yiot.  c.  119 
Be  osed  for  the  purposes  mentioned  in  that 
"as  declared  to  be  a  "common  gaming  house  '* 
1  the  meaning  of  the  8^9  Yict.  c.  109.    Ftir- 
tj  sect.  11  the  justices  were  empowered  upon 
oomplaint  on  oath  as  was  made  in  this  case 
oe  a  warrant  (which  by  the  express  terms  of 
lotion  TDhj  be  in  the  Form  A.  in  the  schedule 
1 8  &  9  Yict.)  to  bring  before  the  justices,  not 
he  persons  to  be  found  therein  to  be  dealt 
according  to  law,  but  also  in  the  terms  of 
urrant  in  this  case  all  "  lists,  cards,  or  other 
lents  relating  to  racing  or  betting  found  in 
lonse  or  premises.*'    The  next  thmg  to  con- 
is  what  is  the  offence  and  what  are  the 
«    of  the    justices    to  deal  with  it.    The 
«  in  the  present  case  is  created  by  the  8rd 
Q  of  the  Act,  and  thejurisdiction  of  the  jus- 
k>  convict  summarily  is  g^ven  by  the  same 
n.    Now,  no  doubt  in  all  cases  of  summary 
)tion  by  justices,  an  information  or  com- 
.  is  necessary  as  well  as  to  the  jurisdiction 
)  jnslices  as  also  in  order  that  the  person 
Bd  may  be  informed  of  the  cl^arge  intended 
made  against  him.    But  it  is  equally  clear 
Qch  information  or  conoplaint  may  be  instan- 
pcintof  time  (Beg,  v.  FuUer,  1  Ld.  Bay.  509) 
)ed  not  be  in  writing  or  upon  oath  unless  the 
e  requires  it  (Beg,  y.  Millard,  1  Dearsley  166), 
^atute  in  question  in  this  case  does,  in  fact, 
« that  the  warrant  to  search  the  premises 
pprehend  the  persons  found  therein  which 
)e  granted  upon  an  ex  pa/rte  application,  shall 
Kieded  by  a  complaint  upon  oath  as  is  almost 
Quite  inyariabty  the  case  where  a  magistrate 
Hired  upon  au  ex  parte  application  to  issue  a 
Qt  of  apprehension.     But  in  the  present 
ce,  inasmuch  as  the  offence  to  be  dealt  with 
like  gaming  usually  couimitted  in  secret,  and 
circumstances  rendering  it  ordinarily  difficult 
beforehand  what  the  precise  offence  is  and 
re  the  persons  who  may  be  found  committing 
I  statute  seems  to  me  to  substitute  for  the 
urily  requisite  statement  in  an  information 
npiaint  of  the  specific  person  and  offence, 
sneral  allegation  of  a  suspicion  that  par- 
r  premises  are  used  for  the  purpose  of  com- 
ig  the  offence  in  order  that  by  means  of  the 
and  seizure  of  cards  and  lists  it  may  be  dis- 
n1  whether  any  and  what  offence  has  been 
itted,  and  who  are  the  persons,  if  any,  com- 
ig  it.    It  must  be  observed  that  by  the  very 

of  the  warrant  the  person  found  in  the 
ited  house  (as  the  appellant  was)  is,  upon 
brought  before  the  j  ustices,  to  be  dealt  with 
ling  to  law — Le,,  as  I  read  it,  a  complaint  or 
)  is  then  to  be  made  against  him  of  some 
c  offence  in  order  that  he  may  know  what 
B  to  answer,  and  in  order  that  the  magis- 
*  jnrisfliction  to  hear  and  determine  it  maj 
3e  founded.  Now  in  the  present  case  it 
m  that  the  charge  against  the  appellant  wae 


fully  stated  in  his  presence,  and  I  have  no  doubt  but 
that  a  minute  of  it  was  made  in  writing,  although 
the  statute  does  not  require  any  writing  at  alL 
The  appellant  therefore  might,  if  not  prepared  to 
answer  the  charge,  have  applied  for  an  a4Jo«uii- 
ment,  and  if  he  had  done  so,  and  the  justices  had 
refused  it  when  it  ought  to  have  been  granted, 
they  would  have  done  wrong.   But  I  cannot  think 
that  any  further  information  or  complaint  was 
required  to  give  the  justices  jurisdiction  to  hear 
and  power  summarily  to  convict  under  the  8rd 
section.    Then  if  such  an  information  as  is  sup- 
posed was  not  required  by   the   statute  of  we 
16  &  17  Yict.  c.  1 19,  was  it  rendered  necessary  by 
the  provisions  of  the  11  A  12  Yict.  c.  43r     I 
think  not.    No  doubt  under  that  statute  where  a 
summons  is  applied  for,  or  a  warrant  is  required 
to  be  issued  either  without  or  after  a  summons  an 
information  or  complaint    is    necessary,  but   it 
seems  to  me  that  the  special  information  provided 
for  by  the  17  &  18  Yict.  fulfils  the  offices  which 
such  an  information  would  fill  and  supersedes  its 
necessity.    The  absence  of  a  summons  seems  to 
me  in  like  manner  to  form  no  valid  objection  to 
the  conviction.     The  office  of  a  summons  is  to 
inform  the  party  to  be  charged  of  the  offenoe 
which  he  has  to  meet,  and  when  he  is  to  meet  it, 
and  CO  require  his  attendance,  and  the  current  of 
modem  authority  is  to  show  that  if  parties  are 
before  a  magistrate,  who  has  jurisdiction  as  to 
time  and  plaoe,  no  summons  or  information  is 
necessary :  Beg.  v.  Millard  (uhi  sup,).  Turner  v. 
Postmcuter-  Oeneral  (ubi  »up,),  Beg.  v.  8haw  (Leigh 
&  Cave  579).    In  the  present  case  the  appellant 
was  rightfully   brought  before  the  masistiutes 
under  the  warrant  of  search  and  appr^ension, 
and  might,  I  think,  be  dealt  with  according  to 
the  char^  preferred  at  that  time,  and  of  which 
the  magistrates  have   found  that  he  was  suffi- 
ciently   informed.      We    were  pressed    by    the 
counsel  for  the  appellant  with  the  argument  that 
the  effect  of  supporting   the  present  conviction 
would  be  that  the  appellant   would   have    been 
brought  before  a  magistrate  upon  one  charge  and 
convicted  of  another,  and  in  support  of  this  ob- 
jection the  case  of  Ma/rten  v.  Pridgeon  (ubi  eun.) 
was  quoted,  and  this  argument  has  great  weight 
with  one  of  my  learned  brethren.     But  I  cannot 
yield  to  it.    The  present  conviction  does  not  pro- 
ceed upon  any  charge  in  the  information ;  it  pro- 
ceeds upon  the  charge  made  at  the  hearing.    It  is 
to  be  observed  that  by  express  provision  of  the 

11  &,  12  Yict.  c.  43,  ss.  1  and  9,  no  objection  can 
now  be  made  to  any  variance  between  an  informa- 
tion and  the  evidence,  it  being  left  to  the  justice 
to  adjourn  the  hearing  of  the  case  to  a  future 
day,  if  he  is  of  opinion  that  by  such  variance  the 
party  charged  has  been  deceived  or  misled  (11  & 

12  Vict.  c.  43,  ss.  1  and  9).  It  is  also  to  be  ob- 
served that  the  particular  statute  of  the  16  &  17 
Yict.  c.  119,  which  gives  an  appeal  by  sect.  10, 
also  proviacs  that  upon  such  appeal  no  objection 
shall  be  taken  to  the  information  or  (amongst 
other  things)  any  insufficiency  of  statement  it  it 
shall  appear  to  the  justices  in  quarter  sessions 
that  the  defendant  was  sufficiently  informed  d 
the  charge  intended  to  be  made  against  him.  It 
appears  to  me,  therefore^  that  as  the  charge  Mpom 
which  he  has  been  convicted  was  actually  made, 
and  he  was  sufficiently  informed  of  it,  it  was 
unnecessary  as  it  oertaimy  would  have  been  useless 
to  have   gone  throogh   the   process   of   laying 
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another  formal  infonnation  or  iBsniof^  a  sam- 
mons.  I  think  that  the  ohjection  to  the  convic- 
tion onght  not  to  prevail,  hut  as  my  two  learned 
brethren  have  come  to  a  different  conclosion  the 
result  is  that  the  conviction  must  be  quashed. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Chester,  Urquhart, 
and  Co. 

Solicitors  for  the  roRpondent,  Gregory,  Roto- 
diffe,  and  Co.,  for  Hall,  Bolton. 


Saturday,  May  20, 1876. 

(Before  Clsasbt,  B.,  and  Grove,  J.) 

Mayor,  Ac,  of  Scarborough  (apps.)  v.  The  Kural 
Sakftary  Authority  of  the  Scarborough 
Poor  Law  Union  (rcsps.). 

Pti&Ite  Health — Sale  and  deposit  of  manure  in  a 
field — Nuisance — Order  of  abatement  and  prohi- 
hiHon— Statute  38  ^  39  Viei,  e.  55,  s.  91. 
The  appellants  controAAed  to  sell  their  ashes  and 
manure  to  some  farmers,  and  to  deliver  the  same 
aJt  a  certain  field  in  the  occupation  of  W.     The 
manure  was  taken  in  carts  and  deposited  in  the 
field,  and  ii  was  proved  by  the  medical  officer  of 
health  appointed    by  the  respondents  that   tJie 
deposit  became  a    nuisance,   and  injurious   to 
health,  from  the  time  it  was  tipped  from  the  carts 
of  the  appellants.     The  deposit  was  near  to  a 
fince  adjoining  the  road,  along  which  there  was  a 
large  daily  traffic ;  and  complaints  had  been  made 
to  the  inspector  by  travellers  u»ing  the  road.     The 
nearest  house  was  some  4^yds.  from  the  field,  and 
the  occupants  were  not  affected  in  any  way  by  the 
deposit.     The  appellants  were  indicted  under  the 
9lst  section  of  the  Public  Health  Act  1875,  for  a 
nuisance.     The  justices  convicted,  and  under  the 
provisions  of  the  96ih  section,  made  an  order  re- 
quiring  ahatement,  and    also  prohibiting    the 
recurrence  of  the  nuisance. 
Held,  thai  the  justices  were  wrong  in  ordering  the 
abaiement  of  the  nuisance  by  the   corporation, 
inasmuch  as  they  had  no  power  to  remove  it  from 
the  field,  but  thai  the  order  of  prohibition  was 
rightly  made. 
Oabb  stated  by  justices  under  20  &  21  Vict.  c.  43. 
At  a  petty  sessions  held  at  Scarborough  in  and 
for  the  division  of  Pickering-by-the-East,  in  the 
north  riding  of  the  county  of  York,  on  the  23rd 
March  187o,  a  complaint,  preferred  by  G.  W.  0. 
Wood  all,  clerk  to  the  rural  sanitary  authority  of 
the  Scarborough  Poor  Law  Union  (which  said 
union  extends  into  the  said  division  and  ridincr) 
hereinafter  called  the  resnondents.  against  the 
mayor,  aldermen,  and  burgesses  acting  by  the 
Oonncil  of  the  borough  of  Scarborough,  being  the 
urban  sanitary  authority  of  the  said  borough  (here- 
inafter called  the  appellants)  under  sect.  91  of  the 
Public  Health  Act  1875,  charging  that  on  the 
I9th  Feb.  last  there  existed  on  or  upon  premises 
fiituate   at    Stone  Haggs,    in    the    township    of 
Seamer,  in  the  said  division  and  ridinsr,  the  fol- 
lowing nuisance,  to  wit,  a  deposit  of  foul  manure, 
whioh    deposit,   on   the   date  aforesaid,  and   on 
several  other  days  in  the  month  of  February  afore- 
said, before  ana  after  the  said  19th  Feb.,  wus  a 
nuisance  and  that  the  said  nuisance  was  caused 
by  the  act  of  the  apnellants,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided, 
was  heard  and  determined,  the  said  parties  respec- 
I'lvel^  being  then  present,  and  upon  such  hearing 


we  adj  udged  the  charge  to  be  proved,  and  we  ordefvd 
the  appellant,  within  one  calendar  month  from  the 
date  of  an  order,  or  a  true  copy  thereof  acoording 
to  the  said  Act,  to  abate  the  said  naisanoe  by 
covering  over,  or  otherwise  disinfecting,  the  aiid 
deposit,  or  so  much  thereof  as  then  remained  ia 
the  said  field,  so  that  the  same  should  no  onger 
remain  a  nuisance,  or  injurious  to  health  an  afore- 
said. And  we,  being  satisfied  toat,  notwithatanding 
the  said  nuisance  might  be  abated,  the  same  wai 
likely  to  remain  on  t^ne  same  premises,  did  therefon 
by  the  same  order  prohibit  the  appellants  fram 
causing  or  permitting  any  foul  manure  or  other 
matter  to  be  deposited  upon  the  said  premiaee  ia 
sui  h  manner  as  to  cause  the  recurrence  of  the  said 
nuisance ;  and  also  to  pay  to  the  respondenta  on 
demand  their  costs,  charges,  and  expenaea  atten- 
dant on  the  prosecution  oi  the  said  complaint,  and 
the  costs  of  the  court  in  respect  thereof ;  and  if  the 
said  order  should  not  be  oom plied  with,  we  autho- 
rised aud  required  the  respondenta  from  Ume  to 
time  to  enter  upon  the  said  premises,  and  to  do  all 
such  works,  matters,  and  things  as  might  be  neoea- 
sarv  for  carrying  the  said  order  into  effect. 

The  appellants  were  dissatisfied  with  oar  determi- 
nation as  being  erroneous  in  point  of  law.acddalf 
applied  to  us  in  writing  to  state  a  case  aettog 
forth  the  facts  and  the  grounds  of  our  determinik* 
tion;  and  in  compliance  with  such  application,  we 
state  the  following  case. 

Upon  the  hearing  of  the  complaint,  it  wai 
proved,  on  the  part  of  the  respondents,  and  not 
disputed  by  the  appellants,  that  a  deposit  of  fool 
manure,  to  wit  Scarborough  ashes,  was  made  and 
existed  in  a  field  situate  at  Stone  ELaggs,  in  the 
township  of  Seamer,  between  the  27th  Dea  1875, 
and  the  i9th  Feb.  1876 ;  that  the  said  field  is  in  the 
occnnation  uf  Mrs.  Ann  Woodall,  of  Seamer,  and 
adjoms  the  high  road ;  that  the  heap  of  depoeit 
was  near  to  the  fence  adjoining  the  said  road,  and 
about  150yd8.  from  the  line  of  railway  from  Soar- 
borough  to  York;  that  the  appellants  oy  their 
servants,  carts,  and  horses,  led  the  manure^  and 
deposited  it  in  the  field  in  question ;  that  botke 
of  the  abuve-mentioned  deposit  was  given  by  the 
respondents  to  the  appellants  some  time  prior  to 
the  commencement  of  these  proceedings;  and 
that  the  nuisance  complained  of  was  not  abated 
within  the  time  specified  for  that  purpose  in  the 
notice.    . 

There  is  a  large  daily  traflSc  on  the  road  ad- 
joining the  field  containing  the  depoeiti  and 
complaints  had  been  made  to  the  inspector  of 
nuisances  by  persons  using  the  road  in  qnestioB. 
It  was  also  proved  by  the  medical  officer  of  health 
appointed  by  the  respondents,  that  the  depoeit 
was,  and  is,  a  nuisance,  and  injarioua  to  healfehi 
and  was  so  from  the  time  it  was  tipped  from  tiw 
carts  of  the  appellants  into  the  fiela,  and  that  it 
would  be  injurious  to  parties  pasairg  along  the 
road,  but  not  to  the  occupiers  of  the  neareet 
dv^elling  house,  which  is  situate  about  400yd8. 
from  the  .field  referred  to.  It  was  also  profed 
that  the  occupants  of  the  said  dwelling-hooee 
might,  in  some  winds,  experience  a  noisuioe  frov 
the  foul  smell,  but  that  they  had  made  no  ooai- 
plain  t ;  and  that  no  injurious  effects  coald  be  expe- 
rienced at  the  village  uf  Seamer,  which  is  abosti 
mile  and  a  half  from  the  field  in  question. 

On  the  part  of  the  appellants,  it  WM  ptOftd 
and  not  denied  by  the  respondentB»  thafc  bj  ikt 
authority  of  the  appellants,  their  fmrnnjjp  «fj|  ^ 
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acftTenging  department  had  contracted  for  the  sale 
of  Scarborough  ashes,  manure,  and  refuse,  to  six 
fiurmers  in  Seamer  and  the  neighboorhood,  and 
for  deliyery  thereof  to  them  in  the  field  in  question ; 
tb«t  the  appellants  have  no  interest  either  as 
owners  or  tenants  of  such  field,  but  that  the  pur- 
chasers of  such  ashes  pay  the  tenant  for  the  use 
of  the  field  for  the  purpose,  and  that  the  pur- 
chasers agreed  to  take  the  ashes  away  to  their  re- 
spectiye  farms  as  soon  as  possible  after  delivery 
tnereof  by  the  appellants  as  aforesaid,  or  other- 
wise cover  up  such  ashes  so  as  to  prevent  a 
nuisance ;  that  such  purchasers  contracted  to  pay 
the  appellants  an  agreed  sum  for  every  load  of 
ashes  deliveied  in  the  said  field,  and  that  after 
delivery  thereof  the  said  ashes  remained  subject  to 
the  exclusive  order  of  the  respective  purchasers. 

The  deposit  referred  to  in  the  baid  comnlaint 
was  made  by  authority  of  the  appellants  unaer  or 
by  virtue  of  the  contract  above  referred  to,  and 
by  order  of  the  purchasers. 

On  the  pan  of  the  respondents  it  was  urged, 
that  the  appellants  having  themselves  by  their 
servants  and  vehicles  led  and  deposited  the 
manure  in  the  field  in  question  are  liable,  and 
that  under  sect.  255  of  the  Public  Health  Act 
1876,  which  provides  that  where  any  nuisance 
appears  to  be  wholly  or  partially  caused  by  the 
acts  or  defaults  of  two  or  more  persons,  pro- 
eeedings  may  be  taken  against  any  OT^e  of  such 
persons,  they  (the  appellants),  notwithstanding 
any  default  or  negligence  on  the  part  of  the 
farmers  sending  to  contribute  towards,  or  to  in- 
creaee,  the  said  nuisance,  may  be  called  on  to 
abate  the  same,  and  to  prohibit  the  recurrence 
thereof,  and  to  pay  the  costs  of  the  proceedings. 

On  the  part  of  the  appellants  it  was  contended 
that  they  deposited  such  ashes  in  the  field  in 
question  under  the  contract  referred  to  and  by 
order  of  the  purchasers,  and  that  the  appellants 
were  lawfully  authorised  so  to  do ;  that  on  such 
deposit  the  delivery  was  complete  to  such  pur- 
chasers, and  that  after  such  delivery  the  appel- 
lants ceased  to  have  any  control  or  responsibility 
in  respect  of  such  deposit  *  that  the  appellants 
were  neither  owners  nor  occupiers  of  tne  said 
field;  and  that  under  these  circumstances  the 
appellants  had  themselves  no  power  to  remove 
the  said  deposit  or  to  comply  with  any  order 
which  might  be  made  for  the  abatement  of  the 
nuisance  complained  of. 

We,  however,  oemg  of  opinion  that  the  deposit 
in  question  is,  nnd  was  a  nuisance,  and  injurious 
to  health  at  and  from  the  time  of  the  deposit,  and 
that  the  evidence  given  before  us  brought  the 
case  within  sects.  91  and  255  respectively  of  the 
Public  Health  Act  of  1875,  gave  our  determi- 
nation against  the  appellants  in  the  manner  before 
stated. 

The  question  submitted  for  lihiR  honourable 
conrt  18 : — Whether  on  the  facts  above  stated  the 
appellants  are  liable  to  be  called  upon  to  abate 
the  nuisance  complained  of,  in  manner  and  form 
as  directed  in  the  said  order,  and  hereinafter  to 
dtsoontinue  the  delivery  of  such  ashes  on  the 
field  in  question,  and  to  pay  the  costs  of  the 
pfooeedings. 

K  the  court  should  be  of  opinion  that  the  said 
Order  was  legally  and  properly  made,  nfid  the 
appellants  are  liable  as  aforesaid,  then  the  said 
mmoK  w  to  stand,  bat  if  it  shooid  be*  of  opinion 
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otherwise,  then  the  said  complaint  is  to  be  dis- 
missed. 

The  following  are  the  material  seciions  of  the 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55),  re- 
lating to  the  case : 

Sect.  91.  For  the  pnrposee  of  this  Aot  any  premises  in 
each  a  state  as  to  be  a  naiaanoe  or  injarioiiB  to  health.  .  . 
Auy  aooamalation  or  deposit  which  is  a  Daisanoe  or  in- 
ibrioas  to  health  *  •  •  -  shall  be  deemed  to  be  nuieanoeB 
liable  to  be  dealt  with  eammarily  in  manner  provided  bv 
this  Aot :  provided  that  a  penalty  shall  not  oe  impoBsa 
on  any  person  in  respect  of  any  aooamalation  or  deposit 
necessary  for  the  effectaal  carrying  on  any  basinesa  or 
mannfaotare,  if  it  be  proved  to  the  satisfaction  of  the 
conrt  that  the  aooamalation  or  deposit  has  not  been 
kept  longer  than  is  necessary  for^  the  pnrposes  of  the 
basiness  or  manafactore,  and  that  the  best  available 
means  have  been  taken  for  preventing  injury  thereby  to 
the  pnblic  health. 

Sect.  94.  On  the  receipt  of  any  information  respecting 
the  existence  of  a  naisanoe,  the  local  anthority  shall,  u 
satisfied  of  the  existence  of  a  naisance,  serve  a  notice  on 
the  person  by  whose  act,  default,  or  saff  erance,  the  naisance 
arises  or  oontinaes,  or,  if  such  person  cannot  be  found, 
on  the  owner  or  occupier  of  the  premises  on  which  the 
naisance  arises,  reqairing  him  to  abate  the  same  within 
a  time  to  be  specified  in  the  notioe,  and  to  execote  such 
works,  and  do  each  things  as  may  be  necessary  for  that 
pnrpose. 

95.  If  the  person  on  whom  a  notice  to  abate  a  naisance 
has  been  served  makes  default  in  complying  with  any  of 
the  requisitions  thereof  with  the  time  specified,  or  if  the 
naisance,  althongh  abated  since  the  service  of  the  notioe 
is,  in  the  opinion  of  the  local  authority,  likely  to  rooar 
on  the  same  premises,  the  local  authority  shall  cause  a 
complaint  relating  to  aauh  nuisance  to  be  made  before  a 
jastice,  and  such  justice  shall  thereupon  issae  a  summons 
requiring  the  person  on  whom  notioe  was  nerved  to  appear 
before  a  coorc  of  summary  jurisdiction. 

96.  If  the  court  is  satit-fied  that  the  alleged  nuisance 
exists,  or  that  although  abated  it  is  likely  t'*  recur 
on  the  same  premises,  the  court  eball  make  order  on 
such  person  reqoiring  him  to  comply  with  all  or  any  of 
the  requisitiona  of  the  notice,  or  otherwise  to  abate  the 
naisanoe  within  a  time  specified  in  the  order,  and  to  do 
any  works  necessary  for  that  purpose ;  or  an  t/rder  pro- 
hibiting the  recurrence  of  the  naisance,  and  directing, 
the  execution  of  any  works  necessary  to  prevent  the 
reoorrence,  or  an  order  reqairing  abatement  and  prohi- 
biting the  reourrence  of  the  nuisance. 

Simpson  for  the  appellants  contetided  that  the 

corporation  had  neither  created  nor  contributed 

towards  this  nuisance  in  such  a  way  as  to  bring 

them  within  the  provisions  of  the  Public  Health 

Act,  and  cited 

OtoinneU  v.  Eamor,  L.   Bep.  10  C.  P.  658 ;  32  L.  T. 

Bep.  N.  8.  755 ; 
Mayor  of  Beigate  v.  Hart,  18  L.  T.  Bep.  N.  8.  287  ; 

L.  Bep.  3  Q.  B.  244  ; 
Broum  v.  Mallett,  5  C.  B.  599  ; 

Murphy  ▼.  CoraUi,  3  H.  L.  Cas.  462 ;  34  L.  J.  14,  £x. 
Pafferson  for  the  respondents  cited 
Broum  ▼.  Russell,  18  L.  T.  Bep.  K.  S.  19 ;  L.  Bep.  3 

Q.  B.  251 ;  37  L.  J.  119,  Q.  B. 

Cleasbt,  B. — It  seems  to  me  pretty  clear  what 
our  decision  in  this  case  should  be.  The  order 
made  by  the  justices  consists  of  two  parts ;  the 
appellants  were  first  of  all  ordered  to  abate  the  nni- 
sauce  complained  of  within  one  calendar  month ; 
and,  secondly,  are  prohibited  from  permitting  the 
recurrence  of  the  nuisance.  As  regards  the  abate- 
ment of  this  nuisance,  it  appears  to  me  that  from 
the  time  this  manure  got  on  the  land  of  the  teuant 
it  became  a  nuisance,  which  he  (the  tenai.t)  had  $ti 
the  first  instance  caused ;  the  manure  was  there  ftn' 
his  purpose,  and  he  is  responsible.  The  appellants 
are,  therefore,  not  the  proper  parties  to  call  upon  to 
abate  this  continuing  nuisance.  The  second  part 
of  the  order  relates  to  the  discontinuance  of  the 
nuisanoe  for  the  future.    It  has  been  argued-  that 
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the  act  of  the  corporation  doee  not  create  a  nai- 
Banoe  aach  as  they  can  be  called  npon  to  disoon- 
tinne.  I  do  not,  however,  agree  to  this ;  what  is 
done  by  the  corporation  might  be  a  nuisance  to 
all  passing  along  the  highway,  thoogh  it  is  nov 
necessary  to  decide  that  now.  It  seem«  to  me  that 
the  jnstices  had  power  to  issue  this  prohibitory 
order.  The  case  stated  that  the  field  where  this 
manure  is  deposited  adjoins  the  land  along  which 
there  is  a  large  daily  traffic,  and  that  complaints 
had  been  made  by  travellers  to  the  inspector  o 
naisances.  By  tliat  act  in  stopping  this  nuisance 
where  they  do,  they  do  that  wnich  in  itself  is  a 
nuisance,  and  which  necessarily  involves  a  nui* 
sance.  So  far,  therefore,  as  regards  that  part  of 
the  order  which  relates  to  the  discontinuance  of 
this  nuisaDce,  I  think  the  jastices  rightly  exercised 
their  power ;  but  for  the  reasons  I  liave  given,  I 
think  the  order  for  the  abatement  of  it  is  bad. 

GsovB,  J. — I  am  of  the  same  opinion.  As  regards 
part  of  this  order,  there  was  only  one  gpround  on 
which  the  case  was  arguable  for  the  appellants, 
vis.,  that  this  was  a  necessary  act ;  for  that  the 
manure  must  be  taken  somewhere  and  deposited 
in  some  place.  But  then  the  Question  is,  were  the 
beet  available  means  taken  for  preventing  injury 
to  the  public  health,  fbr  in  that  case  tne  Qlst 
section  of  the  Public  Health  Act  1875  specially 
provides  that  no  penalty  shall  be  imposed.  It 
18  not  proved  here  that  the  corporation  did 
take  the  best  available  means  to  prevent  the 
public  health  from  being  injured;  mdeed  it  is 
not  disputed  that  this  manure  might  have  been 
taken  to  some  other  place  where  no  nnisance 
could  have  been  created  by  its  deposit.  The  corpo- 
ration  have  by  their  own  act  created  this  nuisance, 
and  if  they  choose  to  contract  to  sell  Uieir  ashes, 
manure,  and  ref  ase,  they  must  take  care  not  to 
infringe  the  provisions  of  the  law.  As  regards 
the  other  point,  vis.,  that  which  relates  to  the 
abatement  of  the  nuisance,  I  think  the  justices 
acted  wrongly,  because  when  the  manure  was 
once  there  uie  corporation  had  no  power  to  re- 
move it. 

Order  of  abatement  to  he  quashed;  order  of 
prohihition  to  he  affirmed.    No  co»f». 

Solicitor  for  appellants,  W.  H.  Lammin,  for 
Moody,  Scarborough. 

Solicitors  for  respondents,  WoodaUtaid  WoodaUt 
Scarborough. 


Thureday,  June  1, 1876. 

(Before  Bbaicwbll,  B.  and  Grovb,  J.). 

Smith  (app.)  v,  Ba&nham  (resp.). 

Navigation  Acie  —  Eioer — Waiercoursee  thereto 
belonging— WHfuUy  throwing  in  ruhhieh— Claim 
qf  right. 

The  appellant  vfas  charged  and  eanvieted  upon  an 
mformati^yn  laid  under  the  etatute  14  Oeo,  3, 
c.  96,  which  was  one  ofeeveral  Acts  passed  to  im- 
prove the  navigation  of  the  rivers  Aire  and  Colder, 
By  the  97th  section  of  that  Act  any  person  who 
wUfuUy  throws  any  haUast,  ^c  vnU)  any  part 
of  these  rivers,  or  of  any  watercourses  therewnto 
belonging,  is  liable  to  a  penalty.  The  appeUant 
carried  on  the  business  of  a  tanner,  and  it  vhu 
proved  that  on  a  certain  day  aquanUty  of  rubbish 
was  discharged  by  him  into  a  Seek,  adjoining  the 
premises,  ^  a  point  about  four  mUesfirom  ihe 


river  Aire,  into  which  it  flows  at  a  place  wksrs 
th€U  river  is  navigable. 
Held,  that  the  conviction  was  wrong,  inasmMck  at 
the  words  *'  wcUercourses  ihereurUo  belonging  did 
not  include  tributctry  streams,'*  unless  they  funned 
part  of  the  navigation, 
Sfmble  (per  BramweU,  B.)  the  section  points  to  a 
kriowingU/  wHful  act  on   the  part  of  the  doer, 
and,  as  tne  appeUant  merely  exercised  a  swppoesd 
right  there  was  no  wHful  throwing  in  of  nubiA 
at  all  within  the  meaning  of  the  section. 
Casb  stated  ander  20  and  21  Yict.  o.  43,  a.  2. 

At  a  petty  sessions  holden  at  Leeds,  in  and  for 
the  borotign  of  Leeds,  in  the  county  of  York,  oa 
the  3rd  Suurch  1876,  before  me,  the  nnderaigned 
William  Bruce,  Esq.,  one  of  Her  Majesty's  justioss 
of  the  peace  of  and  for  the  said  borough,  being  tiie 
stipenaiary  police  magistrate,  an  informatton  pre- 
ferred by  Kichard  Bamham  (hereinafter  called  die 
respondent)  against  Samuel  Smith  (herebiafter 
called  the  appellant)  under  14  G^.  3,  o.  96.  s.  97, 
charging  for  that  '*  he,  the  said  appellant  on  the  BA 
day  of  Jan.  in  the  year  aforesaid,  in  the  boroiigfa 
aforesaid,  wilfully  and  unlawfully  did  throw  a  cum- 
tity  of  soil,  earth,  and  rubbish  into  a  Imm^  men 
situate  called  Sheepscar  Beck,  the  said  bec^  being 
a  watercourse  belonging  to  the  river  Aire  in  m 
borough*'  was  heard  and  determined  by  me, 
and  upon  such  hearing  the  appellant  was  dalf 
convicted. 

At  the  hearing  of  the  information  it  was  proved 
that  the  real  complainants  were  undertaken  of  the 
Aire  and  Galder  navigation  upon  whom  atatutorf 
powers  are  conferred  by  10  &  11  WilL  3,  o.  19;. 
14  Qgo  3,  c.  96, 1  Geo.  4^  c.  39,  and  9  Qea  4,  o.9a 
The  information  was  laid  under  14  Geo.  3,  o.  96,  i. 
97,  which  enacts  "  that  if  any  person  or  persooi 
shall  wilfully  throw  any  soil,  earth,  ballast,  gravel, 
stones,  roots,  bushes,  or  other  rubbish  into  anj 
part  of  the  said  rivers,  cuts,  or  canal,  or  any  druM, 
trenches,  or  watercounBes  thereunto  bdonging, 
every  such  person  shall,  for  every  offence  forfeit  any 
sum  not  exceeding  five  pounds  nor  less  than  forty 
shillings,  at  the  discretion  of  the  justiee  or  jasticeB 
of  the  peace  before  whom  the  offender  shiUi  beeoB- 
victed." 

The  appellant,  is  a  farmer  having  prBmiseB  oa 
the  Sheepscar  Beck  (a  beck  averging  in  ita  course 
about  5fb.  in  width  and  18in.  in  depth  at  the  middle 
of  the  stream)  at  a  point  about  four  miles  from 
the  river  Aire,  into  which  it  flows  at  a  place  where 
that  river  is  navigable,  and  forms  part  of  tibe 
navigation  first  referred  ta  The  becAc  is  wnr 
and  nas  for  many  years  been  used  by  the  oe- 
cupiers  of  several  tanneries  and  mannfaetories  os 
its  banks.  The  appellant  carries  on  the  bosineit 
of  a  tanner.  The  beck  was  under  the  appeOaiil*! 
premisen  in  a  large  culvert,  through  the  wall  of 
which  thirty- three  pipes  of  about  5iu.  diamffitfir 
prop'ect  over  the  stream,  and  there  are  also  twe 
drains  about  two  feet  square  from  the  appd- 
lant's  premises  into  the  beds.  On  the  digr 
in  question  the  business  was  being  canned  ODf 
and  it  was  proved  that  out  of  a  5m.  pipe  watar 
charged  with  lime  and  earthy  matter  was  dif 
charged  into  the  beck,  that  a  sieve  was  pot 
the  mouth  of  the  said  pipe,  and  allowed  to  t 
for  about  three-quarters  of  an  hour,  during 
time  it  received  and  retained  aboat  ^Ux  of  ttflw 
and  earthy  matter  which  would  otherwise  hate 
been  passed  into  the  beck ;  and  that  col  of  a  dnsB 
2ft  square,  water  was  diaohaiged  withevtfaif  Mi 
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flasby  nwtter,  which  dorine  the  same  time  left  a 
recimie  in  a  basket  of  abont  half  a  peek  in 
measare  of  saoh  earthy  and  fleshy  matter  which 
would  otherwise  have  passed  into  the  beck. 

The  appellant  had  carried  on  the  same  business 
of  a  tanner  in  the  same  manner  on  the  same 
premises  for  less  than  twenty  years.  On  the  part 
of  the  appellant  it  was  contenaed  that  the  statute 
did  not  apply  to  the  case  of  a  manufacturer  who, 
in  the  course  of  his  business,  turned  mere  refuse 
matter  fW)m  his  works  held  in  suspension  in  water 
into  the  beck.  It  was  also  contended  that  the 
beck  was  not  such  a  watercourse  as  is  mentioned 
in  sect.  97,  and  further  that  the  lime  and  earthy 
and  fleshy  matter  discharged  into  the  beck  were 
neither  soiH  earth,  or  rubbish  within  the  meaning 
of  that  section ;  and  lastly,  that  they  were  not 
wilfully  thrown  in  within  the  meaning  of  that 
section.  It  appeared  to  me  that  the  object  of 
sect.  97  was  to  keep  the  rivers  mentioned  in  the 
Act,  and  their  tributaries  free  iirom  olratruction 
which  might  be  caused  by  the  throwing  of  soil, 
earth,  or  rubbish  into  them,  and  that  it  could 
make  no  difference  whether  such  soil,  &o.,  was 
thrown  into  them  by  using  the  hand  or  machinery 
or  water  as  the  motive  power,  or  whether  it  was 
flo  thrown  out  of  mere  wantonness  or  for  the 
porpose  of  getting  rid  of  soil,  Ac.,  which  having 
served  the  purpose  of  a  manufacturer  was  no 
longer  useful  to  hiuL  It  further  appeared  to  me 
that  the  lime  and  earthy  and  fleshy  matter  dis- 
charged into  the  beck  by  the  appellant  were  soil, 
earth,  or  rubbish.  Whether  Sheepscar  Beck  was 
a  watercourse  belonging  to  the  Aire  within  the 
meaning  of  sect.  97  was  a  question  upon  which  I 
entertained  some  doubt,  but  I  was  of  opinion  that 
it  was  such  a  watercourse.  I  therefore  convicted 
the  appellant,  and  ordered  him  to  pay  a  penalty 
of  60«.  and  the  costs. 

The  questions  of  law  arising  on  the  above 
statement,  therefore,  are  whether  I  was  right  in 
convicting  the  appellant  on  the  aforesaid  grounds. 

Manisiy,  Q.C.  and  Forbes,  for  the  appellants. — 
First,  this  is  a  navigation  Act,  and  is  entitled 
**  An  Act  for  the  Making  and  Keeping  Kaviflfable 
the  Bivers  of  Aire  and  Galder  in  the  County  of 
Tork,"  and  is  not  an  Act  to  prevent  the  pollution 
of  streams.  Secondly,  there  has  been  no  wilful 
throwing  in  of  rubbish  within  the  meaning  of  the 
97th  section. 

Hugh  Shield  (A.  WiUe,  Q.C.  with  him),  for  the 
respondents. — This  case  comes  within  the  97th 
section.  The  Legislature  intended  to  extend  the 
powers  of  the  courts  both  of  law  and  equity,  and 
have  enacted  that  for  the  purpose  of  summarv 
jariadiction  actual  damage  is  not  necessary,  tf 
this  is  not  a  watercourse  thereunto  belonging 
these  words  have  no  meaning  at  all.  [Bbaitwsll, 
B. — Do  the  words  "  thereunto  belonging  "  refer 
to  the  rivers,  or  the  cuts,  or  the  canals  P]  To  the 
rivers.  [Bramwbll,  B. — Do  all  tributaries  belong 
to  a  river  P  Supposing  that  is  so  then  if  A  belongs 
to  B,  and  B  to  0,  then  A  belongs  to  C.  Grove, 
J. — At  what  point  does  it  ceaae  to  belong  P]  No 
doubt  the  question  is  a  difiBcult  one,  and  depends 
in  some  deeree  on  how  &r  matter  can  float. 
[Gbovb,  J.-^hat  depends  on  the  matter  and  its 
spedflb  ffnYitj.']  It  is  contended  that  a  water- 
eoorse  distant  only  four  miles  from  a  navigable 
river  is  within  the  section. 

BsAicwBLLv  B.  —  I  am   of  opinion  that  this 
infbrmsftion  shsold  have  been  dismissed.    There 


is   no    doubt   a    difficulty    in    construing     this 
clause,    which    has    evidently   been    put  in    by 
some  draughtsman  who  was  anxious  to   use  as 
comprehensive  words  as  possible.      My  opinion 
is  that  the  meaning  of  the  section  is  shown  hj 
the  marginal  note,  which  is  "  penalty  on  throwing 
ballast  into  the  navigation.'*    It  is  made  penal 
by  the  statute  to  throw  certain  things  into  nvers, 
cuts,  or  canals,  or  any  trenches  or  watercourses 
"thereunto    belonging."     Now  it   is  urged  on 
behalf  of  the  respondent  that  this  section  includes 
tributary  streams.    I  think,  however,  that  that  is 
really  not  so,  and  that  the  meaning  of  the  words 
"  watercourses  thereunto  belonging  '*  (and  it  is  an 
intelligible  use  of  the  words)  applies  to  something 
belonging  to  the  navigation.    Not  only  do  I  think 
this  the  reasonable  construction  of  the  words,  but 
sect.  103,  in  my  opinion,  shows  it  to  be  the  right 
meaning.    Under  the  last  mentioned  section  half 
of  the  penalty  is  to  go  to  the  party  injured ;  there- 
fore an  injury  of  some  kind  is  supposed,  and 
though  it  is  possible  that  the  throwing  in  of  large 
quantities  of  soil,  &c.,  four  miles  above  the  navi- 
gable part  of  this  river  might  be  injurious,  yet  the 
words  of  the  96th  section  are  not  "  injuriously 
thrown  in."    It  is  necessarily  injurious  if  such 
soil,  Ac,  is  thrown  in  where  the  navigation  is 
going  on,  and  I  think  sect.  97  applies  to  acts  that 
are  done  to  the  navigation.    Unless  some  limit  of 
this  kind  be  placed  on  the  operation  of  the  statute, 
then  throwing  rubbish  into  any  part  of  the  river 
would  be  penal,  which  would  include  up  to  the 
source.     The  words  would,  no  doubt,  tidmit  of 
such  a  construction;    but  I  cannot  help  having 
a  strong  feeling  that  they  should  !>»  limited  so  as 
to  include  only  those  parts  of  a  river  where  navi- 
gation is  carried  on.     In  answer  to  this  it  may, 
perhaps,  be  said,  "  Well,  but  if  this  is  the  right 
construction,  rubbish  may  be  thrown  in  just  abpve 
the  point  where  the  river  becomes  navigable.** 
That  is  possibly  a  case  not  provided  for  by  the 
Legislature,  and  in  that  event  the  commissioners 
would  be  obliged  to  have  recourse  to  the  ordinary 
remedies  provided  by  the  law  independently  of 
theur  statutory  powers.    It  may  be  that  whafc  the 
Legislature  intended  to  prevent  was  the  throwing 
of  rnbbish,  &c,,  in  any  place  where  it  mast  neces- 
sarily be  injurious.  But  at  all  events  I  am  satisfied 
that  tributary  streams  are  not  included  in  the 
Act,  unless  they  are  part  of  the  navigation.     I 
doubt  ill  any  case  whether  the  length  of  time  that 
a  manufactory  has  been  carried  on  has  any  bearing, 
because  the  words  here  are  not  "  injuriously,*'  but 
"  wilfully ; "  and  therefore  if  we  give  a  literal  in- 
terpretation to  those  words,  the  effect  would  be 
that  lUthough  the  act  done  was  done  in  a  way 
which  could  do  no  harm,  and  done  for  centuries, 
still  if  wilfully  done,  the  doer  is  liable  to  a  penalty. 
I  cannot  think  that  the  Legislature  ever  so  in- 
tended, and  that  the  section  does  not  apply  to  a 
stream  like  this,  forming  no  part  of  the  navigation. 
Again,  there  is  no  statement  of  any  damage  here, 
and  I  greatly  doubt    whether  this  is  a   wilful 
throwing  in  of  rubbish  at  all  within  this  statute. 
What  was  done  here,  was  done  in  the  exercise  pf 
a  supposed  right,  and  the  Act  seems  to  me  tp 
point  to  a  knowingly  wrongful  act  on  the  part  of 
the  doer. 

Gbovb,  J. — I  also  think  the  appellants  are  en- 
titled to  succeed.  I  shall  confine  my  observations 
entirely  to  the  scope  of  the  97th  section,  by  wbioh 
it  is  made  an  offence  to  throw  "  soil,  eart)),  or 
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other  rabbish  into  any  part  of  the  said  riven>, 
cots,  or  canals,  or  of  any  drains,  trenches,  or 
watercoarses  thereunto  belonging.*'  It  is  argued 
that  the  use  of  the  word  "watercoarses  "  in  con- 
junction with  the  words  "  thereto  bplonging,"  in- 
cludes any  stream  or  river  which  flows  into  the 
Aire  and  cuts  under  the  provisions  of  the  Act.  If 
that  be  so,  the  Act  woula  give  jurisdiction  to  the 
maeistrates  over  the  whole  of  the  basins  which 
feed  the  Aire,  including  perhaps  hundreds  or  even 
thousands  of  square  miles.  The  Act  should  not 
be  construed  so  as  to  be  manifestly  absurd,  as  it 
certainly  would  be  if  so  extensive  a  jurisdiction 
were  held  to  be  given  by  the  words  **  thereunto 
belonging.**  In  my  judgment  these  words  are 
confined  to  something  appertaining  to  the  navi- 
gation and  ancillary  to  the  object  for  which  the 
Act  was  passed.  The  term  '*  belonging  "  should 
receive  a  reasonable  limitation.  Similar  words 
are  used  in  sect.  Ill,  which  begins  thus: 
**  Whereas  the  legal  estate  ana  interest  in  the 
present  navigation  of  the  said  rivers,  with  the 
works  and  appurtenances  thereunto  belonging,'* 
Ac,  The  meaning  of  the  words  are,  as  it  seems  to 
me,  sufficiently  clear ;  certain  works  are  authorised 
by  the  Act,  and  at  the  dose  you  have  the  words 
**  thereunto  belonging,**  which  show  that  the  word 
"  belonging  **  means  tnose  things  which  appertain 
or  are  ancillary  to  navigation.  Then  in  sect.  46, 
we  have  power  given  to  the  undertakers  to  make 
"  arches,  drains,  Ac.,  over,  under,  across,  by,  or 
into  the  said  river,  and  the  several  cuts  and  canals 
authorised  to  be  made  by  this  Act,  and  the  said 
trenches,  streams,  and  watercourses  communi- 
cating therewith,"  to  carry  the  water  from  the 
adjoining  lands.  True  the  words  there  are  some- 
what changed,  and  are  "streams  and  water- 
courses,** but  I  think  they  refer  to  nothing  else 
than  to  the  drains,  Ac.,  previously  spoken  of.  The 
word  **  watercourse**  is  the  term  employed  in  the 
principal  Act  of  10  A  11  Will.  3,  c.  19 ;  but  it  is 
not  to  be  found  in  the  preamble  of  this  Act.  The 
scope  of  the  Act  was  to  give  power  to  the  com- 
missioners over  everything  forming  part  of  the 
navigation,  such  as  locks,  and  ^o  drains,  trenches. 
Olid  watercourses  which  appertain  to  the  navi- 

fation,  including  a  power  to  cleanse.  In  order  to 
eep  those  clean  the  present  clause  was  in- 
Herted;  and  this  construction  is  consistent  with 
all  the  Acts,  and  gives  a  reasonable  limitation 
to  the  magistrates*  jurisdiction.  As  regards 
the  meaning  of  the  words  "into  any  of  the 
said  rivers,**  there  is  doubtless  a  difficulty  as 
pointed  out  by  my  brother  Bramwell ;  but  it  is 
not  necessary  to  dilate  further  on  that  now. 
Strictly  rivers  have  not  one  source  only;  often 
they  have  two  dozen  or  more  sources.  Often  fifty 
streams  running  into  one  another  at  a  particular 
spot  form  a  river.  But  I  think  that  all  that  was 
intended  to  be  included  in  the  word  "  rivers  '*  were 
those  parts  of  the  rivers  within  the  scope  of  the 
Act.  Ihe  construction  sought  to  be  put  on  this 
section  by  the  respondents  would  be  an  extra- 
vagant one,  and  one  altogether,  as  it  seems  to  me, 
opposed  to  the  intention  of  the  Legislature. 

Jttdgmenifor  the  a^peUanU 

Solicitors   for  appellant,  Torr  and  Co.,  agents 
for  Simpson  and  BurreU,  Leeds. 

Solioitorft  for  respondents,  Evann,  FotA&r    and 
'B,uUe%\  for  Newttecul  and  WiUon,  Leeds. 
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Wednesday,  Mcuy  3, 1876. 
Williams  v.  Bedminstbb  Union  (ABSisaMm 

COMMITTBB   of). 

Tollhouses^  reding  of— Conjoint  assessmetU — Notim 

of  appeal  against  rate — 25  Sr  26  VieL  c.  103^  st. 

18,  19—27  &•  28  Vict.  c.  39,  s.  1— «  JViOmw  k 

obtain  relief." 

By  27  ^  28  Vict,  c.  39,  s.  I,  before  anv  apped 

against  an  assessment  to  a  poor  rcUe  i$  heard  if 

quarter  sessions,  the  appeUant  must  gwe  tweiUf 

one  days*  notice  ^reviotAS  to  the  seMsione  to  m 

assessment  committee,  aifhd  **  no  person  shall  U 

empowered  to  appeal  to  a/ny  sessions  againti  a 

poor  rate  made  in  conformity  with  the  valuatiim 

list  approved  by  such  committee,  unless  ke  skaU 

have  given  to  such  committee  notice  of  objeeiism 

against  such  list,  a/nd  shall  have  failed  to  obtam 

such  relief  in  the  matter  as  he  deems  jusL'* 

The    appeUant   gave    notice    of  objection  to  tkt 

respondents  as  and  being  the  assessment  com' 

mittee   of  the  B.   Union,     The  assessment  com' 

mitteft  adjourned  their  decisii.n  upon  ihe  appd' 

lant*s  case    untU  a  decision  of  the   Court  qf 

Queen^s  Bench  upon    another  case,  which  tie 

committee  took  to  oe  not  distinguishable  from  hit, 

should  be  given.      The  appeUant  then  appealed 

to  qu^ttrr  sessions : 

Held,  ujoon  a  case  stated  by  the  recorder,  thai  the 

appellant  had  not  "failed  to  obtain  relitif* frem 

the  assessment  committee,  and  that  therefore  the 

quarter  sessions  had  no  jurisdiction, 

ToUs  are  not  rateable  in  themselves,  bui  a  idUhouss 

is  increasedly  rateable  by  reason  of  ihe  fadUtief 

which  it  affords  for  the  collection  oj the  tolls. 

Where  the  subject'matter  of  a  rate  is  impropsrUf 

described  in  a  rate  book,  the  rate  is  noi  to  09 

quashed  by  striking  out  the  name  of  the  person 

rated,  but  amended  by  altering  the  description  of 

the  property  raied. 

This  was  an  appeal  against  a  rate  made  for  the 

relief  of  the  poor   by    the  churchwardens  and 

overseers  of  the  parish  of  Bedminster  on  the  lltb 

Oct.  1872,  in  which  the  appellant  was  ^sseMed  as 

follo-vs:— No.  620. — Name  of  occupier,  WiDiam 

Williams;  name  of  owner,  The  Bristol  Harbour 

Railway  Company  ;  description  of  property  rsted, 

tollhouse  and  tolls  for  foot  passengers  on  PruDoe- 

street  Bridge;  situation   01  property,  Wapping; 

Gross  estimated  value,  8001. ;  rateable  value,  7OOL 

The  appeal  came  on  to  be  heard  at  the  Spiphaoy 

Quarter  Sessions  1873,  for  the  city  and  county  of 

Bristol,  before  T.   Kingdon  Eingdon,  Saq.,  tit 

recorder,  who  amended  the  assessment  byatrUdng 

out  the  name  of  the  appellant  snlgect  to  the 

opinion  of  the  Court  of  Queen*8  Bench  00  the 

following : 

Case. 

3.  The  Dean  and  Chapter  of  Bristol  were  at  the 
time  of  the  erection  of  the  Prince-stoeet  Brid^ 
as  hereinafter  mentioned,  possessed  of  knd  ■ 
the  parish  of  Bedminster  on  the  aoathem  btak 
of  the  River  Avon,  and  of  an  ancient  taerj  caM 
the  "  Gib  Ferry  **  across  the  said  riyer  from  tibi 
said  land.  The  land  and  ferry  were  wh  tibeh 
under  lease  to  one  Sidenham  FeMt. 

4.  The  said  Prince-street  Brid^pd  WM 
on  the  aite  of  the  said  Gib.  Feny  waietr  IIn 
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Authcnity  of  and  in  accordance  with  the  provisions 
of  48  Geo.  3,  o/ll  (a  copy  of  which  accompanies 
and  is  to  be  taken  as  part  of  this  case)  by  the 
Bristol  Dock  Company,  who  are  now  represented 
by  the  Corporation  of  the  City  of  Bristol.  The 
bridge  and  its  approaches  form  a  pablio  hif<hway, 
and  the  property  in  them,  except  in  the  tollhouse 
for  foot  passengers  and  trucks  hereinafter  men- 
tioned, is  exclusively  vested  in  the  said  corpora- 
tion. 

5.  In  accordance  with  the  provisions  of  sect.  21 
of  the  said  Act,  the  said  dock  company  erected  at 
the  Bedminster  end  of  the  bridge,  in  the  parish 
of  Bedminster,  two  tollhouses  opposite  each  other, 
one  for  foot  passengers  and  the  other  for  carriages. 
A  different  collector  occupies  each  tollhouse,  and 
between  the  tollhouses  are  two  gates,  a  large  one 
lor  carriages  and  a  smaller  one  for  foot  passen- 
gers— such  gates  extend  from  one  tollhouse  to  the 
other. 

6.  By  a  deed  poll  dated  the  1st  Oct.  1869  the 
representatives  of  Sidenham  Feast  conveyed  to 
the  Great  Western  and  Bristol  and  Exeter  Bail- 
way  Companies  the  tolls  and  tollhouse  for  foot 
passengers  and  trucks  for  the  residue  of  a  term 
of  years  then  vested  in  them,  and  the  Great 
Western  and  Bristol  and  Exeter  Railway  Com- 
panies subsequently  purchased  the  reversion  in 
the  lease  from  the  Ecclesiastical  Commissioners, 
and  some  time  previously  to  the  making  of  the 
said  rate  demised  the  said  tolls  and  tollhouses  to 
the  appellant. 

7.  For  some  time  previous  to  the  making  of 
the  said  rate,  and  up  to  the  time  of  hearing  the 
said  appeal,  the  said  tollhouse  for  foot  passengers 
and  trucks  was  occupied  by  a  man  in  the  employ- 
ment of  the  appellant  named  Adolphus  Dye,  who 
collected  at  this  tollhouse  the  tolls  of  foot  passen- 
eers  and  trucks  referred  to  in  sect.  21  of  the  said 
Act  (48  Geo.  3,  chap.  11),  and  handed  them  over 
to  the  appellant  every  fortnight.  The  other  toll- 
boose  is  occupied  by  the  Corporation  of  Bristol, 
who  place  therein  a  servant  who  collects  the  tolls 
on  horses,  carts,  and  carriages  referred  to  in  the 
same  section.  Neither  Dye  nor  the  corporation 
collector  interfered  with  any  tolls  but  those  which 
they  were  employed  to  collect.  Dye  attending 
exclusively  to  tolls  of  foot  passengers  and  trucks, 
and  the  corporation  collector  attending  exclusively 
to  the  tolls  for  horses,  carts,  and  carriages. 

8.  The  toll  is  taken  from  all  foot  passengers 
who  pass  through  the  said  gate,  and  it  is  not 
taken  from  any  foot  passengers  even  though  thoy 
pass  up  to  the  said  gate  if  they  return  back  and 
do  not  pass  through  the  said  gate. 

9.  The  amount  of  the  tolls  on  foot  passengers 
and  trucks  collected  at  the  said  toll  gate  and  re- 
ceived by  the  appellant  is  upwards  of  8002.  a  year. 

10.  The  appellant  is  liable  to  be  rated  in  re- 
spect of  the  occupation  of  the  tollhouse,  and  the 
gross  value  of  the  tollhouse  as  a  building  is  12Z., 
and  its  rateable  value  101. 

11.  The  Corporation  of  Bristol  as  successors  to 
the  said  Dock  Company  are  bound  to  repair,  and 
do  repair,  the  said  bridge,  with  the  exception  of 
ihe  said  tollhonse  for  foot  passengers  and  trucks, 
which  is  repaired  by  the  appellant. 

12.  The  said  poor  rate 'of  the  11th  Oct.  1872 
was  made  in  conformity  with  the  valuation  list 
IImii  eodating,  and  whido  had  been  approved  of  by 
ih(e  respondents. 

la.  611  the  25th  Nov.  1872,  the  appellant  served 


on  the  churchwardens  and  overseers  of  the  parish 
of  Bedminster,  and  also  on  the  respondents,  a 
notice  of  objection  against  the  said  valuation  iist 
in  accordance  with  the  provisions  of  *'  The  Union 
Assessment  Committee  Amendment  Act  1864." 

14.  The  appellant  had  appealed  against  the  pre- 
vious poor  rate,  and  the  appeal  had  been  heara  at 
the  Michaelmas  General  Quarter  sessions,  1872, 
for  the  city  and  county  of  Bristol,  when  the  re* 
corder  bad  decided  in  favour  of  the  appellant,  but 
reserved  a  case  for  the  opinion  of  this  court.  The 
case  so  reserved  was  still  pending  before  this  conr^. 
at  the  meeting  of  the  respondents  hereinafter 
mentioned. 

15.  On  the  3rd  Dec.  1872,  a  meeting  of  the  re- 
spondents was  held  (being  their  first  meeting 
after  the  making  of  the  said  rate  of  11th  Oct. 
1872),  at  which  both  the  appellants  and  the  church- 
wardens and  overseers  of  the  poor  of  Bedminster 
appeared,  and  che  appellant  then  urged  two  ob- 
jections only  to  the  said  valuation  list,  which  were 
the  same  as  two  of  those  reserved  for  the  opinion 
of  this  court  by  the  said  case  in  the  last  paragraph 
mentioned. 

16.  After  the  appellant  had  been  heard,  the  re- 
spondents announced  that  they  should  not  give 
their  decision  till  the  said  case  for  the  opinion  of 
this  court  had  been  decided,  and  resolved  to 
adjourn  the  hearing  of  the  objection  until  after 
the  decision  of  this  court  had  been  given,  but 
as  it  was  impossible  to  say  when  that  decision 
would  be  given,  and  therefore  to  fix  a  day,  it 
was  adjourned  sine  die.  And  no  decision  of  this 
court,  or  of  the  said  committee,  had  been  given 
before  the  hearing  of .  the  appeal  to  the  court 
of  quarter  sessions  hereinafter  mentioned. 

17.  On  the  12th  Deo.  1872,  the  appellant  served 
the  respondents,  and  the  churchwardens  and  over- 
seers of  the  parish  of  Bedminster,  a  notice  of 
appeal  to  the  Epiphany  Quarter  Sessions  held  on 
Tuesday,  the  7th  of  Jan.  1873,  for  the  city  and 
county  of  Bristol,  and  alco  served  grounds  of 
appeal  upon  the  same  parties. 

18.  At  the  hearing  01  the  appeal,  the  respondents 
objected  that  the  appellant  bad  not  failed  to  ob- 
tain relief  from  the  respondents,  and  that  the  ap- 
peal had  been  brought  too  soon,  hut  the  court  of 
quarter  sessions  overruled  the  objection  on  the 
ground  that  as  the  respondents  had  not  given  a 
judgment  on  the  objections  referred  to  in  the  15th 
paragraph  of  this  case,  the  appellant  had  failed  to 
obtain  such  reliet  in  the  matter  as  he  deemea  just, 
but  reserved  the  point  for  the  opinion  of  this 
court.  The  court  of  quarter  sessions  further  de- 
cided that  the  appellant  was  not  liable  to  be  rated 
in  respect  of  the  amount  received  by  him  for  the 
said  tolls  under  the  circumstances  set  forth  in  this 
case  either  as  a  separate  subject  of  rating,  or  as 
enhancing  the  value  of  the  said  tollhouse,  and 
that  as  the  appellant  wa»  rated  ai4  a  conjoint  assess- 
ment in  respect  of  a  tollhouse  and  tolls  in  respect 
of  the  latter  of  which  he  was  not,  in  the  opinion  of 
the  court,  liable  to  be  rated,  the  whole  assessment 
on  the  appellant  was  bad,  and  the  said  court 
aocordingly  made  an  order  that  the  rate  should  be 
amended  by  striking  out  the  name  of  the  appel- 
lant, which  order  is  the  order  set  forth  in  the  2pd 
paragraph  of  this  case. 

19.  The  questions  for  the  opinicm  of  this  court 
are :  first,  whether  the  Appellant  was  entitled  to 
appeal  to  the  (quarter  sessions  under  the  oircam- 
stances  stated  in  the  case ;  secondly,  whether  the 
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appellant  was  liable  to  be  rated  in  reepect  of  the 
amoont  reoeived  by  him  from  the  said  tolls; 
thirdly,  whether  the  ooart  of  quarter  sessions 
had  power  to  amend  the  rate  by  striking  out  the 
name  of  the  appellant. 

20.  If  the  ooart  shall  be  of  opinion  on  the  first 
and  third  questions  in  the  affirmative  and  the 
second  in  the  negative  then  the  order  of  sessions 
18  to  be  confirmed. 

21.  If  the  court  shall  be  of  opinion  either  on  the 
first  or  third  quesiion  in  the  negative,  or  if  they 
shall  be  of  opinion  on  the  second  question  in  the 
affirmative  then  the  order  of  sessions  is  to  be 
quashed. 

Lopes,  Q.O.  and  Murch,  for  the  appellant,  cited 
aeg*  v.  North  and  Shuih  8hUld»  F«rry  Company,  1 

£.  w  B.  440  f 
Reg  V.  Bnowdtn,  4  B.  &  Ad.  718 ; 
Reg,  V.  WeUhank,  4  M.  &  8. 882; 
Reg.  V.  Cunningham,  5  But,  478. 

[BLiLCKBxrRN,  J.  referred  to  Beg,  v.  Ambleeide,  16 

East  88.] 

Bompae,  for  the  respondents,  cited 

Beg.  V.  MacdontM,  18  Bast,  824 ; 
but  he  chiefly  relied  on 

Reg.  V.  Blagleiwade,  81  L.  T.  Bep.  N.  8.  404, 
as  showing  that  the  appeal  ought  not  to  have  been 
entertained. 

Lopee,  Q.G.  in  reply,  sought  to  distinguish  Beg. 
V.  Btggleewade  {uh%  eup.). 

BiJLCKBUiLM,  J. — In  this  case  the  first  question  is 
whether  the  appellant  was  entitled  to  appeal  under 
the  oiroumstanoes.  The  answer  to  that  question 
depends  upon  whether  he  has  complied  with  the 
condition  precedent  marked  out  by  the  proviso 
equivalent  to  a  substantive  enactment  of  27  and  28 
Vict,  a  39,  s.  1.  That  section  enacts  that  before  any 
appeal  is  heard  by  quarter  sessions,  the  appellant 
shall  give  twenty-one  days*  notice  previous  to  the 
sessions  to  the  assessment  committee.  And  the 
proviso  is  that  "  no  person  shall  be  empowered  to 
appeal  to  any  sessions  against  a  poor  rate  made  in 
conformity  with  the  valuatiou  list  approved  of  by 
such  committee,  unless  he  shall  nave  given  to 
such  committee  notice  of  objection  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just.*'  Now  has  the 
appellant  fulfilled  the  condition  precedent  marked 
out  by  this  proviso  P  I  think  not ;  I  think  that  the 
effect  of  Beg  v.  Biggleewade  (21  L.  T.  Bep.  N.  S. 
4^)  must  be  taken  to  be  that  his  notice  of  ap{)eal 
was  premature.  It  appears  that  the  assessment 
committee  after  first  hearing  him  adjourned  »%ne  die 
until  a  jud^ent  of  the  Court  of  Queen's  Bench 
Should  begiven,  expecting  that  that  judgment  would 
decide  the  point  involved  in  his  case.  The  judg- 
ment of  the  Court  of  Queen*8  Bench  was  delayed  for 
a  ^rear  and  a  half,  and  after  all  did  not  decide  the 
point.  But  the  appellant  had  not  &iled  to  obtain 
relief.  In  Beg.  v.  Biggleewade  the  poor  rate  was 
made  on  the  30th  ^y.  On  the  11th  June  the 
appellant  gave  notice  of  objection  to  the  asaess 
ment  committee.  The  committee  met  on  the  30th 
June  and  refused  to  grant  him  relief.  He  appealed 
to  sessions  held  on  the  same  day  and  the  justices 
allowed  the  appeal  to  be  entered.  But  the  Court 
ot  Queen's  Bench  granted  a  prohibition  to  stay  all 
proceedings  on  the  ground  that  the  appellant  had 
not  failed  to  obtain  relief  from  the  committee 
until  30th  June.  The  present  case  is  an  a  fortiori 
one  to  Beg.  v.  Biggleiwade,  for  here  there  has 
been  no  foult  on  the  part   of   the    assessment 


committee.  Their  delay  was  jusiiilihie  in  tiiii 
case,  whereas  in  Beg.  v.  BiggteeuHMde  it  appeart 
to  have  been  otherwise.  The  notioe  it  the 
appellant,  therefore,  was  premature,  »iid  the 
appeal  ought  not  to  have  been  entertained.  This 
would  be  enough  to  decide  the  oaecb  but  I  think 
we  ought  to  intimate  our  opinion  on  the  eocond 
point.  I  am  of  opinion  then  that  the  recorder 
decided  rightly  that  the  tolls  in  themsehree  werend 
rateable,  as  not  being  incident  to  the  real  estate; 
only  the  toll  booses  were  rateable,  and  their  rateable 
value  was  the  value  of  the  hooaea  ooopled  with  die 
value  of  the  facilities  i^orded  \y  the  houaes  for 
collecting  the  tolls:  Beg.  t.  NoHh  amd  8om& 
Shields  Ferry  Comp<my  (7  Ba.  Caa.  849, 1  S.  &  E 
440),  decides  this.  But  the  recorder  alao  thoiigkt 
that  the  mode  of  description  amounted  to  a  fits 
on  two  subject  matters.  Now  in  many  like  oaasi 
the  court  has  said  that  thia  is  mere  repetitkja. 
The  recorder  might  have  struck  out  tiie  dob* 
assessable  part,  and  ought  not  to  have  atmok  oA 
the  name  of  the  appellant  altogether.  Aa  to  the 
third  point,  I  have  already  said  that  thherafeesbb 
value  of  the  houses  is  enhauoed  by  the  hfoS^ 
which  they  i^orded  for  collecting  the  tolla. 

MsLLoR,  J.— I  am  of  the  same  opinion  on  the 
three  points.  I  cannot  help  thinking  that  the  ml 
contention  before  the  recorder  waa,  that  the  toBi 
were  rateable  in  themselves,  whereas  of  ooern 
this  is  not  so.  The  recorder  waa  i^ht  in  \m 
opinion  that  the  tollhouse  waa  to  be  oonaidared  « 
rendered  more  valuable  by  reaaon  of  the  facilitiM 
which  it  afforded  for  the  collection  of  the  toOa 
But  I  think  that  Iteg.  v.  AmhleMe  {uK  tap.)  is  a 
clear  authority  that  where  a  person  is  impnpei^ 
rated,  the  proper  course  for  the  ooart  ia  not  to 
quash  the  rate  but  amend  it.  The  proper  ooane 
for  the  recorder  here  was  not  to  strike  oot  the 
name  of  the  person  rated,  but  io  alter  the  amoaat 
and  description. 

Bule  absolute  to  quaeh  the  order  of  fjsmrtm 


sessions. 


Solicitors  for  appellant,  Clarke^  Woodcock,  sad 
Byland,  for  FusseUf  Priehard,  and  8wemmt  BriitoL 

Solicitors  for  the  respondents,  OusooH,  Waiktm, 
and  Daw,  tor  O'Donog/nte  and  Anmm,  BriatoL 


June  19  and  26,  1876. 

Bae.  V.  Oa&tuu 

Coroner — Bejection  of  evidm^oe — Opem  werdid^ 
Further  evidenoe  aftw  fferdiet  —  Meiims  m- 
quirendum. 

W%ere  a  coroner  r^eds  evidence  wkkk  k$  omgkt  ts 
have  admUted,  and  the  jury  retmm  em  opem  mf 
diet,  the  Queen's  Bench  Divisiam  nf  tko  H^^ 
Court  has  jurisdiction  to  order  the  earamer  io  re- 
iipen  the  inquiry. 

Such  jurisdiction  will  not  h^  ommyaimi  wdem  Ibt 
court  can  see  that  to  do  so  unUfurikar  ^^et^sf 
justice. 

The  inquiry  will  he  before  a  new  jury. 

An    inquest    was  held   on    the  body  i/  B.^  std 
nine  witness^'S  were   examined,      Om  qf 
C,  deposed  that  B.  had  told  her  that  he  kmd 
poison.     The  coroner  rejected  evidenm  qf  a 
wh"  stated  thii  he    had  attended  fibe 
thro ug9iOfU  his  illness,  and  had  aiuifif  M 
to  give.     The  jury  returned  a  psnWrf  tkti-ir 
cecued  died  of  a  poison  oaUed  cmtiiiieiiy,  M  Asi 
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NM  no  evidence  to  ehaw  haw  eiAch  poison 
Uohie  body. 

fotde  etaied  ikat  B.  had  before  his  death 
he  reoLSon  for  which  he  had  taken  poison, 
:ior  whose  evidence  had  been  rmeciea  staied 
had  denied  suicide.  The  Solicitor  to  the 
ry  halving  taken  ths  statements  of  0,,  of 
ior,  and  of  ahowt  thirty  other  persons, 
^  whom  had,  and  some  of  whom  had  not 
vidence  ai  the  inguestf  deposed  thai  such 
I  eotUd  give  further  material  evidence,  and 
wiher  maierial  evidenee  would  be  forth- 
from  other  persons  upon  a  new  iAiquvry, 

t  the  intjuisUion  ought  to  be  quashed,  a^ 
\s  inquvrendum  awarded  before  the  same 
'  and  another  jury, 

a  role  oalling  upon  the  defendant  as  and 
)  of  the  oorouers  for  the  ooanty  of  Surrey, 
saoBe  why  a  writ  of  certiorari  should  not 
■emoye  into  this  diyisional  oonrt  all  and 
inqaisitions  taken  by  or  before  him  at  the 
lied  the  Priory,  in  the  parish  of  Streat- 
the  f<aid  ooanty  of  Surrey,  on  the  25th 
i,  on  view  of  the  body  of  Charles  Delaaney 
Bravo;  and  why  the  said  inquisitions 
proceedings  thereon,  when  returned, 
>t  be  quashed  and  set  aside,  and  why  a 
new  inquiry  should  not  be  directed  to  be 
1  oral  evidence  taken  either  before  the 
or  commissioners,  and  either  before  the 
I  fresh  jury ;  and  on  view  of  the  body  or 
view  thereof,  as  to  this  divisional  court 
eem  fit;  or  why  the  court  should  not 
sh  steps  to  be  taken  as  to  reopening  the 
•r  holding  a  new  inquiry  as  to  the  court 
dem  fit;  on  the  ground  thai  there  had 
liscarriage  of  justice  and  misconduct  or 
on  the  part  of  the  said  coroner,  and  on 
nd  that  material  evidence  was  i  ejected, 
material  witnesses  were  not  examined 
inquiry  closed  prematurely,  and  the 
depositions  were  incorrect,  and  that 
evidence  had  since  been  discovered,  and 
inquiry  was  incomplete,  and  the  verdict 
ry  imperfect  and  inconclusive,  and  the  in- 
bad  m  law  on  the  &ce  of  it. 
x>ve  rule  had  been  drawn  up  on  reading 
kvits  of  A.  K.  Stephenson,  Solicitor  to  the 
,  B.  T.  Beid,  F.  H.  M*Calmont»  G.  John^ 
B.  Bell,  and  W.  H.  Pollard,  and  certain 
annexed  to  such  affidavits  respectively. 
3t  of  such  affidavits  and  exhibits  was  as 

ceased,  who  was  a  barrister,  was  taken 
ihe  18th  March  about  9.d0  p.m.,  and  died 
Ist  of  the  same  month.  The  inquest  was 
*he  25th,  and  afterwards  by  adjournment 
t8th,  when  it  was  concluded.  The  jury 
an  open  verdict,  and  the  inquisition 
ed  as  follows : 

d  ioion  BOW  here  lay  upon  their  oatha  that 
I  D.  T.  Brayo  on  the  Qlst  April,  by  taking  of 
eaUed  antimoiiy,  beoaaie  mortally  siok  and 
sd  in  his  bcdj,  of  which  eaid  mortal  BtokneBa 
uper  he  did  die,  and  the  jurors  aforesaid  apon 
m  aforeeaid  do  laj  how  or  by^  what  means  the 
D  oame  to  be  taken  by  the  said  0.  D.  T.  Brayo 
o  sniBoient  evidence  proved  to  us. 

^he  depositions  fumiBhed  by  the  coroner, 
^  that  the  following  witnesBes  were  ex* 
kt  the  inquest : 

mra,  Btep-fiOher  of  the  deoeased* 


Mrs.  Cox,  who  had  been  living  in  the  house  of 
the  decMAcd  as  companion  to  nis  wife,  deposed 
that  as  soon  as  she  went  to  the  deceased  npon 
his  being  first  taken  ill,  he  said  he  had  taken 
poison :  out,  althouffh  she  saw  him  continually 
until  his  death,  he  dia  not  explain  to  her,  or  in  her 
heariuff,  how  he  came  to  take  the  poison ;  also  that 
he  and  his  wife  lived  on  good  and  affectionate 
terms. 

Amelia  Bushell,  lady's  maid,  deposed  that  the 
deceased  waa  conscious  to  the  last,  and  did  not 
account  for  his  iUnesB  to  her  or  to  anybody  in  ber 
hearing. 

Gkorgre  Harrison,  Burgeon,  deposed  that  vbe 
deceased  was  first  treated  for  collapse,  but  alter* 
wards  had  symptoms  of  labouring  under  an  irri* 
tant  poison. 

[The  inquiry  was  at  this  point  adjourned.] 

Mary  Anne  E[ieber,  servant,  deposed  that  the 
deceased  did  not  make  use  of  the  word  poison  in 
her  presence. 

J.  T.  Pftyne,  physician,  deposod  that  the  post- 
mortem exammation  taken  by  him  showed  anti* 
mony  to  have  been  the  cause  of  death. 

H.  B.  Bell,  surgeon,  and  cousin  of  the  de* 
ceased,  deposed  that  the  deceased  said  that  he  had 
taken  lauaanum  for  neuralgia,  but  did  not  other- 
wise explain  his  symptoms. 

T,  Bedwood,  professor  of  chemistry,  depoeed  to 
antimony  having  been  the  cause  of  death* 

F.  H.  M'Galmont,  barrister,  and  friend  of  the 
deceased,  deposed  that  he  was  a  most  unlikely 
person  to  commit  suicide. 

Certain  notes,  taken  by  Mr.  Beid,  who  had  at- 
tended the  inquest,  but  not  professionally,  at  the 
request  of  the  stepfather  of  the  deceased,  varied 
from  the  depositions  taken  by  the  coroner. 

The  following  was  the  affidavit  of  Dr.  John* 
son  I — 

I  profenionally  attended  the  late  0.  D.  T.  Bravo 
daring  the  illneea  of  which  he  died,  haying  visited  Um 
on  fiye  separate  oooasiona  in  two  days  in  the  month  of 
April  last  past.  I  saw  him  first  on  Wedneeday,  the  19th 
April  at  aboat  2.90  a.m.,  with  Mr.  Boyee  Bell,  Mr. 
Harrison  and  Dr.  Moore.    I  saw  him  a  seoond  time  on 


the  same  day,  at  aboat  8  p.m.,  in  company  with  (to  the 
beet  of  my  recollection)  the  same  three  gentlemen.  I 
saw  him  the  third  time  on  the  following  day  (Thorsday), 
ataboat  9  a.m*,  in  company  with  (to  the  best  of  my  re- 
collection)  the  same  three  gentlemen.  I  saw  him  the 
fourth  time  on  the  same  day  (Thursday),  at  aboat  2.90 
pjn.,  in  oompany  with  Mr.  Henry  Smith,  surgeon,  of 
*Wimpole-Btr«et,  and  the  above-mentioned  Mr.  Bo^ea 
BeU.  I  saw  him  the  fifth  time  on  the  same  day  (Thnrday), 
at  about  6.30  p.m.,  with  Sir  William  GoU  and  the  above- 
mentioned  Mr.  Boyee  BelL  I  did  not  see  him  again 
alive,  bat  was  informed  that  he  died  on  the  following 
day,  Friday  the  21st.  I  was  preeent  at  the  post  mortem 
examination  made  bv  Dr.  Burne.  On  the  morning  of 
Friday,  April  the  28th,  aboat  10  a.m.,  being  the  mormng 
of  the  day  on  whioh  the  adjonroed  inqaeet  was  appointsa 
to  be  held,  Mr.  <}ampbell,  sen.,  the  father  of  Mrs.  Oharlas 
Bravo,  the  widow  of  the  dt^oeased,  called  on  me  at  my 
hon»e,  and  said  to  me  that  he  had  been  advised  by  Sir 
William  QnW  to  come  to  me,  or  words  to  that  eifeot. 
Mr.  Campbell  farther  said  to  me,  as  near  as  I  can  recd- 
leot,  the  following  words :  "  The  qoestion  is,  what  ver- 
dict shall  we  get ;  I  can  get  a  veroiot  of  snioide  in  five 
minates."  I  said  "How?"  He  said,  **  By  repeating  Sir 
William  OnU's  opinion."  I  said,  **  WeU,  It  may  be 
soicide,  bat,  so  far  as  I  can  see,  there  is  no  eridence  to 
show  it,  and  the  only  possible  verdict  is  an  open  one,  that 
he  died  by  antimony.'^  I  added  that  I  thought  of  going 
to  the  inqaeet.  He  said  he  hoped  that  I  would  not  go, 
or  he  thooght  I  had  better  not  go,  and  that  he  woald 
telegraph  for  me  whether  I  shoold  oome  or  not. 
I  rMsived  no  telegram,  bat  I  went  to  Balham  that 
afternoon,  aadattsadsd  tMadJonmed  laqaast  aboat  4  pjn. 
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I  was  present  wben  Mr.  Boyes  Bell  was  giving  bis  eri- 
denoe.  I  beard  Mr.  Boyes  Bell,  in  giving  his  eTidenoe. 
mention  my  name  and  state  a  conversation  whiob  had 
DMsed  between  myself  and  the  deceased  (Mr.  Charles 
Bravo)  with  reference  to  taking  poison.  The  conversa- 
tion stated  by  Mr.  Boyes  Bell  was  a  portion  only  of  what 
had  passed  between  me  snd  the  deceased,  and  it  was  that 

Krtion  which  oooarred  immediately  after  I  had  beard 
ra.  Cox's  statement  that  the  deceafied  said  that  he  bad 
taken  poison.  I  beard  Mr.  Boyes  Bell  tell  the  coroner 
that  I  bad  said  to  Mr.  C.  Bravo,  "  Mrs.  Ooz  tells  ns 
yon  have  taken  poison,*'  and  that  I  askd  him  (Mr.  C. 
Bravo)  what  the  meaning  of  it  was,  and  that  he  (Mr.  C. 
Bravo)  admitted  taking  laadaoum,  and  that  I  said  to 
him  (^Mr.  C  Bravo)  * 'That  won't  do/  or  **  That  won't 
explain  your  symptoms."  The  coroner  said,  "  Dr.  John* 
son  is  not  here.  I  sappo»e,"  upon  which  some  person  in 
the  room  said,  "Tea,  Dr.  Johncon  is  here."  I  heard 
Mr.  McCalmont  give  his  evidence,  after  which  the 
coroner  was  apparently  abont  to  clode  the  inquiry,  wben 
I  heard  one  of  the  jury  say  that  the  jury  were  in  a  state 
of  doubt,  and  would  be  glad  to  have  any  assistance,  or 
words  to  that  effect.  Upon  this  I  got  up  from  the  other 
end  of  the  room  where  I  had  been  sitting  and  stepped 
forward  to  the  table  and  said  to  the  coroner,  "  My  name 
is  Dr.  Johnson,  I  have  seen  Mr.  Bravo  several  times,  and 
I  wish  to  give  evidence."  To  the  beet  of  my  recollec- 
tion I  also  told  the  coroner  that  I  bad  had  several  con- 
▼•rsations  with  the  deceased  (Mr.  C.  Bravo)  on  the  sub* 
jeot  of  bis  illness  and  its  cause,  but  I  cannot  now  under- 
take to  repeat  the  exact  words  I  ased  to  the  coroner  in 
telling  him  of  these  conversations.  The  coroner  said, 
"  We  don't  require  any  further  evidence  ;  it  is  quite  un- 
necessary to  examine  you."  I  have  made  a  statement  to 
the  Treasury  Solicitor  of  facta  within  my  knowledge,  and 
I  should  have  been  prepared  to  give  evidence  of  these 
facts  bad  I  been  examined  by  the  coroner. 

It  will  be  coDvenicnt  to  set  out  here  the 
coroijer*8  affidavit  filed  after  the  rule  bad  been 
Rerved  upon  him. 

I  was  elected  one  of  Her  Majesty's  CoronerH  for  Sur- 

Sin  the  year  1836.  and  since  tbst  time  I  have  never 
en  a  holiday  or  been  absent  from  my  duty  either  from 
moknees  or  any  other  cause,  and  no  complaint  has  ever 
been  made  against  me  in  respect  of  any  of  the  many 
thousands  of  inquiries  held  by  me  during  the  forty  yeard 
that  have  elapsed  since  my  said  election. 

2.  Previous  to  the  inquest  on  the  body  of  Clharles 
Delauney  Turner  Bravo,  deceased,  I  bad  no  know- 
ledge whatever  of  bis  family  or  relations,  or  of  the 
family  or  relations  of  his  wife,  or  of  any  member  of 
etthtor  family. 

3-  The  said  inquest  was  6onducted  l^  me  throughout 
in  an  orderly  and  regular  manner,  and  sunply  with  a  view 
to  advance  the  interests  of  justice,  and  in  conducting  the 
same  I  was  infloenoed  by  no  personal  interest  or  oormpt 
motive. 

4.  To  the  best  of  my  belief,  the  depositions  taken  by 
me  and  signed  by  myself  and  the  foreman  of  the  jury 
contain  all  the  material  evidence  given  by  the  witnesses 
before  me,  and  to  my  knowledtre  no  evidence  was  omitted 
that  had  any  real  bearing  on  the  case. 

5.  It  was  not  suggest^  to  me. during  the  §aid  inquest 
that  the  deceased  gentleman  came  to  his  death  by  any 
foul  means,  and  I  saw  no  reason  to  suhpeot  any  one  of 
having  caused  his  death,  and  I  did  not  consider  that  by 
a^  tnrther  adjournment  of  the  inauest  or  otherwise  any 
evidence  could  or  might  be  obtained  as  to  how  the  poison 
came  into  the  body  of  the  deceased. 

6.  I  have  read  the  affidavits  snd  statements  of  Dr. 
Johnson  and  Mr.  Reid,  and  the  statements  of  Mrs.  Cox 
and  Mrs.  Charles  Bravo,  and  if,  before  the  close  cf  the 
inquest,  m^  attention  had  been  called  to  the  material 
facts  therem  stated,  I  would  have  again  adjourned  the 
inquiry. 

7.  I  cannot  recall  the  exact  words  used  by  Dr.  John- 
Aon  when  be  offered  to  give  evidence  at  the  inauest,  but 
I  understood  that  be  proposed  to  give  medical  evidnnce 
as  to  the  cause  of  death  only  ;  but  if  I  had  known  i  hat 
he  was  prepared  to  give  the  evidence  mentioned  in  his 
affidavit  and  statement,  I  should  most  certainly  have  re. 
oeived  it. 

8.  In  summinff  up  the  evidence,  I  drew  the  attention 
of  the  jury  lo  the  medical  testimony,  and  also  to  the 
Aotgiren  in  evidence  by  Mrs.  Cox  that  the  deceased  bad 


admitted  to  her  that  be  had  **  taken  poiaon/'  bvfc  I  is^ 
formed  the  jury  that  it  was  for  them  to  sav  whether  the 
poison  was  administered  by  the  deoeaaed  nimielf  or  by 
others,  or  taken  by  aoddent. 

9.  After  Mrs.  Cox's  evidence  that  the  dsoe—ed  had 
confessed  to  her  that  he  had  taken  poison,  I  legacdsd 
the  esse  as  one  of  suicide,  but  from  snbeeqaent  stste- 
ments  made  by  Mrs.  Cox  and  others,  I  feel  that  furtksi 
inquiry  is  necessary,  and  humbly  sabmit  to  any  orda 
this  honourable  court  may  think  fit  to  make. 

The  Secretary  of  State  for  the  Home  Depart 
ment  had  requested  the  solicitor  to  the  Traasoiy 
to  "  make  all  possible  inquiry  into  the  cause  of  the 
death  of  Mr.  Bravo,  and  to  take  such  further  atep* 
therein  as  he  might  be  advised."  The  Solicitor  ta 
the  Treasury,  or  persons  acting  under  his  direc- 
tions, took  down  in  writing,  statements  made 
either  voluntarily  or  upon  request  by  thirty- 
four  persons.  The  voluntary  statement  of  Mn 
Cox  was  to  the  eflfect  that  the  deceased  had  ad- 
mitted to  her  having  taken  the  poison  himself  sod 
on  purpose,  and  haa  privately  told  her  the  reason 
for  his  having  done  so.  The  thirty-foor  state- 
ments were  made  exhibits  to  the  affidavit  of  the 
Solicitor  to  the  Treasury,  and  such  affidavit  con- 
cluded as  follows : 

I  say  that  from  the  statements  and  other  doaonmsati, 
copies  of  which  are  annexed  to  my  affidavit,  and  sfce 
from  information  I  have  received  wnich  doea  not  VjfptM 
in  any  of  theoe  statements  or  documents,  I  believe  thst 
some  of  the  persons  who  have  made  statements  tomt 
could,  if  they  chose  to  do  so,  make  farther  stal^ 
ments  which,  in  my  judgment,  would  be  matOTiaL  mihtK 
as  going  to  the  credit  of  such  persons,  or  as  besnag 
upon  uie  circumstances  attendiuff  the  death  of  iht 
deceaeei,  and  that  if  a  farther  inqairy  were  had  on 
which  such  persons  could  be  compelled  to  attend  sad 
give  evidence  upon  oath,  further  material  erfdenes, 
which  was  not  before  the  coroner's  jury  at  the  inaassl 
holden  on  the  25th  and  28th  days  of  April  laet,  woold  be 
forthcoming. 

The  Attorney- General  bavins  obtained  a  rale 
as  above,  which  rule  was  serv^  on  the  coroner, 
on  the  widow  of  the  deceased,  and  on  the  step- 
father of  the  deceased. 

Parry f  Herjt.  (with  him  B.  Burleigh  Muir,  and 
Macnainara,  for  the  coroner),  showed  i^ute,  and 
admitted  that  the  coroner  had  committed  an 
error  of  judgment  in  refu^^ing  to  hear  the  evi- 
dence tendered  by  Dr.  Johnson.  He  read  the 
affidavit  (set  out  ante)  of  the  coroner,  who  wai 
absent  through  illness,  and  referred  to 

Reg.  V.  Bunneyt  1  Salk.  190 ;  8.0.  nom.  Beg,  v.  Bss- 

ney,  Carth.  72 ; 
Reg.  V.  White,  3  E.  &  E.  1860. 

[CocKBURN,  C.J. — There  has  been  no  verdict  here. 
The  coroner  has  dismissed  the  jury.  Reg.w.  Whik 
{ubi  sup.),  no  doubt,  decides  that  the  oorooar 
cannot  of  himself  re-open  an  inquiry,  but  the 
question  is  whether  the  court  cannot  direct  him 
to  do  so.]  It  cannot  be  said  that  justice  has  beea 
defeated  by  the  coroner,  who  acted  with  perfect 
bona  fides,  whose  bona  fides  is  still  animpeached, 
and  who  now  submits  in  everything  to  the  direr- 
tions  of  the  court. 

The  Attom&y'G^f^al  (Sir  J.  Holker,  Q.C.)  with 
him  the  Solicitor-Oeneral  (Sir  H.  GKff^urd,  Q-CK 
Poland,  and  C.  Bowpn  for  the  Oown. — ^This  ir 
quiry  has  been  conducted  in  a  most  noaatisfeotoiy 
manner,  and  there  ban  been  no  real  oonoloBtGoat 
all,  but  a  miscarriage  of  justice.  [CocULUmK,  Oi* 
— That  may  be,  but  I  doubt  whether  there  is  •■/ 
precedent  ior  the  granting  a  new  inqairy  on  tM 
ground  of  a  mere  error  of  judgment  on  the  p^ 
of  the  coroner;]    Yrom  MiekaSL  Bmrdaiwr  mm^ 
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pp.  90, 101),  it  would  seem  that  there  is* 
case  a  new  inqairy  was  ordered  on  the 
hat  both  sides  had  not  been  heard,  after 
;  of  felo  de  ee,  before  six  of  the  old  jarors 
new  ones,  and  Glyn,  G.J.  said  that  the 
might  have  been  held  before  him,  inas- 
"  each  Chief  Justice  of  England  is  Chief 
of  England."  [Cockburn,  C.J. — ^There 
srfect  finding  in  that  case,  so  that  it  is 
ishable  from  the  present,  in  which  the 
is  imperfect.  If  we  order  an  inquiry 
new  jury,  exhumation  will  be  necessary 
y  the  technical  rec^uisite  of  the  law  that 
sts  must  be  super  msum  corporis.  This  is 
le  which  ought  to  be  made  unnecessary 
egislature,  but  until  that  is  done,  we  must 
•ned  by  the  law  as  it  is.  Field,  J. — In 
nney  (1  Salk  190),  it  is  said  that  a  new 
lefore  special  commissioners  is  held  not 
9um  corporis,  but  upon  affidavits].  He 
rred  to 
.  12  Mod.  112. 

James,  Q.C.  and  Biron,  for  the  widow, 
itham,  for  the  stepfather  of  the  deceased, 
heard. 

URN,  C.J. — I  am  of  opinion  that  the  rule 
be  absolute  to  quash  the  inquisition,  and 
the  coroner  to  hold  a  new  inquiry  before 
jury.  I  do  not  think  the  same  jury  can 
1  the  question  again.  The  jury  were  dis- 
by  the  coroner,  and  were,  therefore,  functi 
ka  we  quash  the  inquisition,  this  will 
the  very  painful  necessity  of  an  exhuma- 
the  body,  inasmuch  as  the  inauest  must 
•  visv^m  corporis  according  to  law.  The 
hich  we  now  take  is  most  in  accordance 
;al  precedents.  Bub  I  wish  it  to  be  very 
y  understood  that  a  new  inquiry  will  not 
ed  in  every  case  of  an  open  verdict,  but 
the  case  where  the  court  sees  that  some 
[  end  may  be  gained.  Ordinarily,  the  court 
)  care  not  to  increase  public  excitement  by 
tr  public  investigation.  But  the  present 
one  of  a  mysterious  character,  and  the 
rejected  evidence  which  might  have 
light  on  the  cause  of  death.  Heaven  for- 
we  should  suggest  that  the  death  was 
by  either  murder  or  suicide.  It  might 
m  caused  by  accident.  It  will  be  for  the 
lay  what  the  cause  of  death  was,  and  the 
I  of  Dr.  Johnson  may  assist  them  m  form- 


m  t( 


inclusion.    The   rule,  therefore,  l^ll  be 

)R  and  Field,  J  J.  concurred. 

Rule  absolute. 
k)r  for  the  Crown,  The   Solicitor  to  the 

y- 

tors  for  the  coroner,  Morrisons. 
ale  was  drawn  up  as  follows :  "  Upon  read- 
affidavit  of  William  Carter,  and  upon  hear- 
isel  on  both  sides,  it  is  ordered  that  a  writ 
^ari  issue  to  remove  into  this  divisional 
II  and  singular  inquisitions  taken  by  or 
the  said  William  Carter,  one  of  Her 
's  coroners  for  the  County  of  Surrey,  at 
ise  called  the  Priory,  in  the  parish  of 
un,  in  th«>  said  county  of  Surrey,  on  the 
y  of  April  last,  on  view  of  the  body  of 
Delauney  Turner  Bravo.  And  it  is  further 
that  the  said  irquisition  and  the  pro- 
I  thereon  when  returned  be  quashed  for 
a.  CA8.--V0L.  X, 


the  insufficiency  thereof,  and  that  the  said  coroner 
have  leave  to  hold  a  fresh  inquest  on  view  of  the 
said  body,  and  before  a  new  jury." 


COMMON  PLEAS  DIVISION. 

Reported  by  P.  B.  Hutchiks  and  Ctul  Dodd,  Eeqa., 
Barri8ten.«t>Law. 


May  4  and  5, 1876. 

Mather  (pet.)  v.  Brown  Aim  another  (resps.) 

Mtmicipal  election — Nomination  paper — Misnomer 
— Use  of  initial  for  nams — 5  ^  0  Will,  4,  c.  76, 
s.  142,  38  ^  39  Vict.  c.  40. 
By  b  ^  6   Will.  4,  e.  76,  s.  142,  a  misnomer  in 
certain    documents,    amiong    which    nomination 
papers  are  not  mentioned,  is  immaierial,  if  the 
description  is  such  as  to  be  commonly  ^understood. 
38  ^  39  Vict.  c.  40,  which  requires  nomination 
papers  at  municipal  elections  to  state  the  sumamie 
and  other  names  of  the  person  nominated,  is  to 
be  construed  as  one  with  that  Act. 
At    a   mu/nicipaZ    election    a    candidate's    second 
Christian  nams  was  represented  in  his  nomi- 
nation paper  by  its  i/nitial.    IPhe  nomination 
paper  was  objected  to,  and  was  rejected  by  the 
mayor. 
Held,  on  a  ca^e  staged  on    petition  against   the 
mayo  *s  decision,  that   there  was   a  fatal  mis- 
nomer, and  that  6  ^J*  6  Will.  *i,  c.  76,  s.  142,  does 
not  tvpply  to  nomiryaiion  papers,  amd  did  not 
cure  ike  objection. 
A  SPECIAL  case  had  been  stated  on  an  appeal  from 
the  decision  of  the  mayor  of  Southport,  who  had 
allowed  an  objection  to  the  nomination  of  the 
petitioner  as   a   candidate  for  the  office  of  town 
councillor  for  the  Talbot  Ward  of  the  borough  of 
Southport.    The  nomination  paper  of  the  peti- 
tioner was  dulv  subscribed  by  two  enrolled  bur- 
gesses of  the  borough  as  proposer  and  seconder, 
and  by  eight  other  enrolled    burgesses    of   the 
borough  as  assenting  to  the  nomination  in  accord- 
ance with  the  Municipal  Elections  Act  1875  (38 
&,  39  Vict,  c.  40)  sect.  1,  sub-sect.  2,  and  was  de- 
livered to  the  town  clerk  in  due  time  as  required 
by  sub- sect.  3.    The  name  of  the  petitioner  was 
Robert  Vicars  Mather ;  the  nomination  paper  was 
filled  up  as  follows : 


Samame. 

Other  Kamee. 

Abode. 

Deecription. 

Mather. 

Robert  V. 

Chapel-etreet. 

Hotel  Proprietor. 

The  petitioner's  name  was  on  the  burgess  roll  as 
"  Robert  V.  Mather."  There  were  only  three 
other  ratepayers  named  Mather  in  the  borough  of 
Southport,  of  whom  two  were  women,  and  the 
other  was  Richard  Mather,  who  resided  at  28, 
Sussex-road,  and  who  was  not  a  hotel  proprietor. 

The  mayor  attended  at  the  town  halt,  as  directed 
by  the  Act  (sect.  1,  sub-sect.  3),  to  decide  on  the 
validity  of  objections  to  the  nomination  papers. 
No  one  was  in  attendance  on  behalf  of  the  peti- 
tioner. 

An  objection  was  made  hj  John  Holt,  one  of 
the  burgesses,  to  the  petitioner's  nomination 
paper,  on  the  ground  that  his  Christian  names 
were  insufficiently  stated.  The  mayor  decided 
that  this  objection  must  prevail,  and  the  town 
clerk  published  the  names  of  the  two  respondents. 
Brown  and  Witham,  as  the  only  candidates,  and 
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they  were  declared  dnly  elected.  Mr.  Mather 
took  objection  to  the  decision  of  the  mayor  dis- 
allowing his  nomination  paper  by  petition,  which 
was  turned  into  a  special  case  by  order  of  Hnddle- 
ston,  B.,  and  the  case  now  came  before  the  coart 
for  decision,  (a) 

May  4. — A.  L.  Smith  {JELwtUm  with  him)  for  the 
petitioner. — It  most  be  admitted  that  the  use  of  an 
initial  for  one  of  the  petitioner's  names  is  a  mis- 
nomer :  (Beg.  v.  Flent'g,  L.  Rep.  4  Q.  B.  346  :  38 
L.  J.  206,  Q.  B.;  9  B.  &  S.  386;  20  L.  T.  Rep. 
N.  S.  521).  Bat  it  was  there  held  that  a  similar 
misnomer  was  cured  by  5  &  6  Will.  c.  76,  s.  142, 
which  is  incorporated  by  38  <&  39  Vict.  c.  40,  s.  13. 
The  earlier  Act  does  not  expressly  mention 
nomination  papers,  because  they  were  not  then 
used  in  mumcipal  elections,  but  the  Legislature 
has  incorporated  its  provisions  in  an  Act  which 
treats  of  nomination  papers,  and  must  have 
intended  to  apply  sect.  142  to  nomination  papers. 
B.  V.  TugweU  (L.  Eep.  3  Q.  B.  704;  37  L.  J.  275, 
Q.  B. ;  9  B.  &  S.  367)  shows  that  this  section 
applied  to  nomination  papers  under  22  Vict.  c.  35, 
s.  6.  The  description  is  clearly  such  as  to  be  com- 
monly understood. 

No  counsel  appeared  for  the  respondents. 

Cur,  adv,  vuU. 

Ma/y  5. — Lord  Colbbidob,  G.J. — In  the  case  of 
Mather  ▼.  Broum,  which  was  argued  yesterday,  we 
have  looked  into  the  authorities  to  see  if  we  could 
give  effect  to  Mr.  A.  L.  Smith's  argument,  and 
overrule  the  objection  which  has  been  taken  to  the 
nomination  of  the  petitioner,  and  we  are  of  opinion 
that  we  cannot.  We  have  arrived  at  this  decision 
with  extreme  reluctance,  but  it  is  our  duty  to 

(a)  By  the  Mnnioipal  Eleotione  Act  1875  (38  & 
39  Yiot.  0.  40),  Beot.  1,  anb-aeot.  2,  at  any  snoh 
eleotion  every  candidate  shall  be  nominated  in  writ- 
ing; the  writing  shall  be  snbsoribed  by  two  enroDed 
burgesses  of  snoh  borongh  or  ward  as  proposer 
and  seconder,  and  by  eight  other  enrolled  bnrgesses  of 
such  borongh  or  ward  as  assenting  to  the  nomination. .  . . 
The  nomination  paper  shall  state  the  surname  and  other 
names  of  the  person  nominated,  with  his  plaoe  of  abode 
and  description,  and  shall  be  in  the  Form  No.  2  set 
forth  in  the  first  schedule  to  this  Act,  or  to  the  like 
effect.  .  •  . 

Snb.sect.  3.  Every  nomination  paper  snbsoribed  as 
aforesaid,  shall  be  delivered  by  the  candidate  himself, 
or  his  proposer  or  seconder,  to  the  town  clerk,  seven 
days  at  least  before  the  day  of  election,  and  before  five 
o'clock  in  the  afternoon  of  the  last  day  on  which  any 
snch  nomination  paper  may  by  law  be  delivered;  tne 
town  clerk  shaU  forthwith  send  notice  of  snoh  nomi- 
nation to  each  person  nominated.  The  mayor  shall 
attend  at  the  town  hall  on  the  day  next  after  the  last 
day  for  the  delivery  of  nominations  to  the  town  clerk 
between  the  hours  of  two  and  four  in  the  afternoon,  and 
shall  decide  on  the  validity  of  every  objection  made 
to  a  nomination  paper,  snon  objection  to  be  made  in 
writin^r.  .  .  .  The  decision  of  the  mayor,  which  shall  be 
given  in  writing,  shall,  if  disallowing  any  objection  to  a 
nomination  paper,  be  final,  but  if  allowing  the  same, 
shall  be  subject  to  reversal  on  petition  questioning  the 
eleotion  or  return.  .  .  . 

Sect.  13.  This  Act  shall,  so  te  as  consistent  with  the 
tenor  thereof,  be  construed  as  one  with  the  Act  5  &  6 
Will.  4,  0.  76,  and  the  Acts  amending  the  same,  and  the 
Acts  for  the  time  being  in  foroe  relatiDg  to  elections  of 
councillors,  auditors,  and  assessors  in  boroughs. 

By  5  &  6  Will.  4,  c.  76,  s.  142.  ...  No  misnomer  or  in- 
accurate description  of  anv  person,  body  corporate,  or 
place  named  in  any  schedule  to  this  Act  annexed,  or  in 
any  roll,  list,  qotioe,  or  voting  paper  required  by  this 
Act,  shall  hinder  the  full  operation  of  this  Act  with 
respect  to  snoh  person,  body  corporate,  or  place,  pro- 
vided that  the  description  of  such  pez«on,  body  oor- 
voTAte,  or  placet  be  such  as  to  be  oommonlv  nndenrtood. 


I  decide  what  is  the  law,  and  we  can  oome  to  no 
other  conclusion  than  that  the  objection  is  good. 
The  question  has  arisen  thus.    There  was  a  mmii* 
cipal  election  for  Southport,  and  fiobert  Yican 
Mather  was  nominated  for  the  office  of  town  comi- 
cillor.    He  was  duly  nominated  in  everr  respeol^ 
except  that  in  the  nomination  paper  in  too  oohmm 
for  the  Christian  names  of  the  candidate,  where  tin 
names  inserted  should  have  been  **  Robert  Yican," 
what  actuallv  was  inserted  was  "fiobert  Y."  Objeo> 
tion  was  taken  to  this  defect  in  the  nominaooD 
paper  in  proper  time  and  the  objection  was  albwed 
by  the  mayor,  and  the  question  for  oar  decision  ii 
whether  we  are  obliged  to  give  effect  to  the  objeo* 
tion  which  has  been  so  taken  and  allowed.    The 
Municipal  Elections  Act  of  last  year  (38  &  39  Yid 
c.  40)  among  other  provisions  directs  by  seat  1 
sub-sect.  2  tnat  "  The  nomination  paper  shall  state 
the  surname  and  other  names  of  the  person  nom* 
inated,  with  his  place  of  abode  and  desoripikiii 
and  shall  be  in  tne  Form  No.  2  set  forth  in  ths 
schedule  to  this  Act,  or  to  the  like  effect; "  and  the 
form  in  the  schedule  gives  four  separate  oolumni, 
for  the  surname,  other  names,  abode,  and  descrip- 
tion.   The  objection  is  that  whoever  filled  up  m 
paper  has  not  properly  filled  up  the  column  for 
the  candidate's  otner  names.    It  was  made  at  a 
time  when  the  defect  might  have  been  cored,  l^e 
nomination  paper  is  to  be  delivered  by  the  candi* 
date  himself  or  his  proposer  or  seconder,  and  the 
candidate  had  no  opportunit^r  of  correcting  the 
defect  when  he  knew  of  the  objection.    The  quer 
tion  is,  is  it  a  misnomer  P    In  the  absence  of 
authority  I  do  not  know  what  my  opinion  might 
have  been,  but  there  is  a  unanimous  decision  that 
a  description  in  which  the  Christian  name,  which  ib 
required  to  be  stated,  is  represented  by  an  initial 
is  a  misnomer ;  for  although  it  was  held  in  £.  v. 
Bradley  (3  E.  A  E.  634)  that  "  Wm."  or  "  Willm. " 
might  be  used  for  "  William,"  yet  it  has  since  been 
held  in  Beg.  v.  Plenty  (ubi  «iip.)  that  the  use  of  an 
initial  was  insufficient.    In  that  case  it  was  bdd 
that  5  4&  6  Will.  4,  c.  76,  s.  142  cured  the  objection. 
That  section  enacted  that  no  misnomer  or  inaooo- 
rate  description  of  any  person,  &c,  in  certain  docu- 
ments required  by  the  Act,  including  voting  papen 
should  hinder  the  full  operation  of  the  Act  with 
respect  to  sucb  person,  oc.,  provided  the  descrip- 
tion   of   such    person,  &c.  were  such  as  to  be 
commonly  understood.     Therefore  this  decision 
carrie^he  matter  thus  far;  there  was  nndoabted^ 
a  TniB^ftxier,  but  it  was  cured  by  sect.  142  of  m 
old  Municipal  Act  (5  <&  6  Will.  4,  c.  76).   38  A  99 
Yict.  c.  40  incorporates  that  Act  by  sect.  13^  but 
in  these  words,  "  lliis  Act  shall,  as  far  as  oonsia* 
tent  with  the  tenor  thereof,  be  oonstmed  as  one 
with  the  Act  5  <&  6  Will.  4,  c.  76,*'  and  it  does  not 
say  that  the  operation  of  sect.  142  of  the  old  Act 
shall  be  extended.    If  this  provision  were  taken  is 
inserted  in  the  later  Act,  still  nomination  papers 
would  not  be  mentioned ;  for  at  the  time  when  the 
old  Act  was  passed  nomination  was  oral,  and  the 
Act  does  not  seem  to  extend  to  a  document  idiich 
was  not  in  existence  at  that  time.    I  confess  1  am 
aware  that  this  is  a  technical  olirjeotion,  but  the 
respondents  had  a  right  to  take  it,  and  it  was  taikaa 
in  time  and  when  the  nomination  paper  miglit 
have  been  amended.    We  must  give  eroot  to  tlie 
law ;  and  we  feel  bound,  being  the  coort  of  fioil 
appeal  in  these  election  cases,  to  fblloiw  the  aferid 
letter  of  the  law.    Political  questions,  or  questioof 
between  political  parties,  often  arise  in  these 
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Stovi  v.  The  Mayoe,  &c.,  op  the  Borough  of  Ybotil. 
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mght  to  abstain  from  any  attempt  to  strain 
Is  which  have  been  used  by  the  Legisla- 
ithongh  I  have  oome  to  this  conclusion 
at  reluctance,  I  am  clearly  of  opinion  that 
'  give  judgment  against  the  petitioner. 
Mt,  J. — I  am  of  the  same  opinion.  I  hare 
d  the  authorities  to  see  if  there  is  any 

which  would  enable  us  to  get  over  this 
1,  bat  I  cannot  find  any  authority  which 
08  to  do  so,  and  I  can  find  authorities  to 
fcrary.  In  Davison  v.  Farmer  (6  Ex.  242) 
M  an  omission  from  a  statute  which  the 
id  was  no  doubt  an  oversight  in  the  Legis- 
but  they  held  that  they  could  not  supply 
ot.  The  same  point  was  decided  in  the 
ly  in  Lane  v.  B&nnett  (1  M.  &  W,  70).  The 
ast  year  by  sect.  13  is  to  be  construed  as 
h  the  old  Act,  but  it  has  omitued  to  con- 
e  language  used  in  sect.  142  of  the  old  Act 
>  extend  that  Act  to  documents  in  poW 

with  those  which  are  there  mentioned. 

appears  probably  to  have  been  by  an 
It  tmkt  the  provision  in  question  was  not 
ided,  but  we  cannot  stretch  the  language 
\  actually  used  beyond  its  true  meaning. 

Coleridge,  C.J. — My  brother  Archibald, 
urd  the  argument,  has  authorised  me  to 
\t  he  concurs  in  the  view  which  we  have 
Judgment  for  the  respondents, 

tors  for  the  petitioner,  Qregory,  BowcUffe, 
e,  and  Bawls. 


May  18  and  22, 1876. 

K  The  Matob,  Aldermen,  and  Burgesses 
OP  the  Borough  of  Yeovil. 

dion  of  statute — Word  making  clause  tm- 
gihle — Diversion  of  streams — Injury  to 
—Waterworks  Clauses  Act  1847  (10  Vict, 
— Lands  Glauses  Consolidation  Act  1845 
)  Vict.  c.  18),  s,  9. 
I  word  in  a  statute  would  make  the  cla/use  in 

it  occurs  unintelligible  the  word  may  he 
voted  and  the  clause  read  without  it. 
ct.  c.  18,  s.  9  provides  for  assessment  of  pur* 
money  for  lands  taketh  from  parties  tvnder 
HUy  and  compensation  for  injury  "  to  any 
a/nds," 

at  the  section  may  be  read  as  if  the  word 
^  "  were  not  in  it,  and  therefore  a  party  under 
llity  is  enUted  to  compensation  for  injury  to 

not  taken, 

nts,  under  a  private  Act  incorporating  the 
8  Clauses  Consolidation  Act  lb45  and  the 
"Works  Clatises  Act  1847,  diverted  streams 

supplied  a  mill  of  which  plaintiff  was  ten* 
or  life,  and  were  empowered  to  divert, 
fave  notice  of  intention  to  divert  others, 
tiff  and  defendants  agreed  to  refer  to  two 
iors  the  amount  of  compensation  to  be  paid 
i  such  streams.  The  surveyors  disagreed, 
.  third  surveyor  was  nominated  by  two  jus* 
i/nder  the  Lands  Clauses  Consolidation  Act 

s,  9,  who  made  his  award  assessing  com* 
tionfor  aU  su^h  streams, 
n  demurrer  to  a  statement  of  claim,  that 
ianis*  submission  to  valuation  was  not  ultra 
that  there  had  been  a  good  valuation  under 
},  and  that  plaintiff  was  entitled  to  have 
msaUon  assessed  Jor  the  streams  which 
iants  had  power  to  divert  and  had  given 


notice  of  intention   to-  divert,   as  toeU  as  for 
those  which  they  had  already  diverted. 
The  statement  of  claim  was  as  follows  : 

1.  The  plaintiff,  before  and  at  the  time  of  the 
agreement  hereinafter  mentioned  was  and  is  the 
owner,  to  wit  as  tenant,  for  life  of  a  certain  water 
grist  mill  and  premises  called  "  Withvhook  Mill," 
situate  in  the  parish  of  Leigh,  in  the  county  of 
Dorset,  and  also  was  and  is  entitled  to  the  use  and 
enjoyment  of  certain  streams,  springs,  and  waters 
flowing  down  to  the  said  mill,  and  necessary  for 
the  purpose  of  working  the  same. 

2.  By  the  "Yeovil  Improvement  Act  1870" 
(which  incorporated  amongst  other  Acts  the 
"  Lands  Clauses  Consolidation  Act  1845  "  and  the 
"  Waterworks  Clauses  Acts  1847  and  1863  ")  the 
defendants  were  authorised  and  empowered  to  con- 
struct certain  yraterworks  for  supplying  water  to 
the  borough  of  Yeovil  and  to  the  other  places 
mentioned  in  the  said  Act,  and  for  that  purpose  to 
take,  use,  divert,  and  appropriate  the  several 
streams,  springs,  waters,  and  sources  of  water 
shown  on  the  pkms,  and  described  in  the  books  of 
reference  deposited  by  the  defendants  as  men- 
tioned in  the  said  Act. 

3.  The  streams,  springs,  and  waters  which  the 
defendants  were  so  empowered  to  divert  and 
appropriate  for  the  purposes  of  the  waterworks 
authorised  by  the  said  Act,  included  certain 
streams,  springs,  and  waters  flowing  down  to  and 
forming  the  principal  supply  of  water  to  the  plain- 
tiff's said  mill. 

4.  Id  or  about  the  month  of  Sept.  1872,  the 
defendants  gave  notice  to  the  plaintiff  of  their 
intention  to  divert  and  appropriate  under  the 
powers  of  the  said  first-mentioned  Act  the  whole 
of  the  said  last-mentioned  streams,  springs,  and 
waters,  and  at  or  about  the  same  time  the  defen- 
dants actually  took  and  diverted  a  great  portion  of 
the  said  streams,  springs,  and  waters  for  the  pur- 
poses of  the  said  waterworks. 

5.  The  necessary  effect  of  such  diversion  and 
appropriation  of  the  said  streams  and  waters  by 
tne  defendants  was  to  cause  permanent  iniury 
and  damage  to  the  said  mill  ana  premises  of  the 
plaintiff ;  and  the  plaintiff,  as  such  owner  thereof 
as  aforesaid,  then  became  and  was  entitled  to  have 
the  permanent  damage  and  injury  which  then  had 
been  or  might  theretuter  be  sustained  by  the  plain- 
tiff or  the  owner  for  the  time  being  of  the  said 
mill  and  premises  by  reason  of  the  exercise  by  the 
defendants  of  the  powers  of  the  said  Act  ascer- 
tained by  valuation  in  the  manner  provided  by  the 
"  Lands  Clauses  Consolidation  Act  1845." 

6.  A  oorrespondence  subsequently  took  place 
between  the  plaintiff's  solicitors  and  the  solicitor 
of  the  defendants  as  to  the  best  mode  of  deter- 
mining the  amount  of  compensation  due  to  the 
plaintiff. 

7.  On  the  13th  April  1874  an  agreement  was 
made  and  entered  into  between  the  plaintiff  and 
the  defendants.  (The  agreement,  in  which  the 
defendants  were  called  "  the  corporation,"  was  set 
out;  so  far  as  material  for  this  report,  it  is  as 
follows.)  ..."  Whereas  the  corporation,  in  pur- 
suance of  the  powers  and  provisions  of  the  Yeovil 
Improvement  Act  1870  and  the  several  Acts  and 
parts  of  Acts  incorporated  therewith,  are,  for  the 
purposes  of  the  waterworkH  authorised  by  the  said 
first-mentioned  Act,  empowered,  and  intend  from 
time  to  time  to  take  use.  divert,  and  ^oorooriate 
the  streams,  springs,  and  iraters  arising,"  &c,  ,  .  . 
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SiONB  V.  The  Mayor,  &c.,  of  the  Bobouoh  or  Yiotil. 
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(describing  them  by  reference  to  the  plane  and  book 
of  reference  deposited  with  the  clerk  of  the  peace.) 
"  And  whereas  the  said  Thomas  Stone  **  (the  pkun- 
tiS)  **  as  tenant  for  life  of  a  certain  water  grist 
mill  called  "  Withyhook  Mill,"  and  certain  lands 
adjoining  and  belonging  thereto  situate,  &c.  .  .  . 
under  and  by  virtue  of  the  last  will  and  testament 
of  John  Stone  deceased  is  interested  in  all  or 
some  of  the  said  streams,  springs,  and  waters. 
l^ow  be  it  known  that  in  pursuance  of  the  Lands 
Clauses  Consolidation  Act  1845  the  corporation  do 
hereby  nominate  on  their  behalf  Henry  Parsons, 
of  &c,  ...  an  able  practical  surveyor  and  the  said 
Thomas  Stone  doth  hereby  nominate  John  Day, 
of  &c.  .  .  .  another  able  practical  surveyor,  to  be 
the  two  surveyors  who  shall  determine  (if  they  can 
agree)  the  amount  of  compensation  money  to  be 
now  paid  by  the  corporation  for  the  damage  which 
the  owner  or  owners  for  the  time  being  of  the  said 
premises  may  sustain  by  the  abstraction  of  the 
whole  of  the  said  streams,  springs,  and  waters, 
which  the  said  corporation  are  so  as  aforesaid 
authorised  to  take,  use,  divert,  and  appropriate 
for  the  purposes  of  the  said  waterworks  or  other- 
wise by  reason  of  the  execution  of  the  powers 
of  the  said  first-mentioned  Act.*' 

8.  The  said  Henry  Parsons  and  John  Day,  the 
valuers  named  in  the  said  agreement,  having  dis- 
agreed in  the  valuation  of  the  matters  and  things 
referred  to  them  by  the  said  agreement,  one 
James  Eawlonce,  an  able  practical  surveyor,  was 
shortlv  afterwards,  upon  the  application  of  the 
defendants  and  with  the  consent  of  the  plaintiff 
duly,  nominated  by  two  justices  in  accordance 
with  the  provisions  in  that  behalf  of  the  Lands 
Clauues  Consolidation  Act  1845,  to  determine 
the  amount  of  compensation  to  be  paid  by  the 
defendants  to  the  plaintiff  in  respect  of  the  said 
damage  and  injury  to  the  said  mill  and  premises 
as  aforesaid. 

9.  The  said  Jamed  Bawlence  afterwards  took 
upon  himself  the  burthen  of  such  valuation 
accordingly,  and  having  been  attended  by  the 
said  parties  respectively,  their  respective  solici- 
tors and  witnesses  duly  and  in  accordance  with  the 
provisions  of  the  said  Lands  Clauses  Consolida- 
tion Act  1845  made  his  award  and  valuation 
respecting  the  premises  as  follows  (that  is  to  say) : 

I,  James  Bawlenoe,  the  sorveyer,  nominated  bv  two 
jastioefl  in  and  by  the  nomination  under  their  nands 
indorsed  on  the  above-written  agreement  do  by  this  my 
valuation  determine  that  the  sum  of  JB939  bs.  is  the  com- 
pensation money  to  be  paid  by  the  above-named  corpora- 
tion for  the  permanent  damage  and  injury  which  the 
owner  or  owners  for  the  time  being  of  the  above-mentioned 
mill,  lands,  and  premises  may  have  sustained  or  shall  or 
may  sustain  by  the  abstraction  of  the  whole  of  the  streams, 
springs,  and  waters  which  the  said  corporation  are 
authorised  to  take,  use,  divert,  and  appropriate  for  the 
purposes  of  the  waterworks  authorised  by  The  Teovil 
Improvement  Act  1870.  .  .  .  (dated  18th  July  1874). 

10.  The  defendants  themselves  took  up  the  said 
award  and  valuation  of  the  said  James  Kawlence, 
but  (though  frequently  requested  by  the  plaintiff 
BO  to  do)  have  not  paid  either  to  the  plaintiff,  nor 
into  the  bank  pursuant  to  the  directions  of  the 
Lands  Clauses  Consolidation  Act  1845  the  amount 
of  the  said  valuation,  but  on  the  pretext  of  the  said 
valuation,  and  award  being  u^a  vires  or  otherwise 
invalid  have  constantly  neglected  and  refused  so 
to  do. 

The  plaintiff  claims  939Z.  5^.  and  interest  thereon 
from  the  18th  July  1874  until  iudi^ment  and  a  writ 


of  mandamus  directing  the  defendants  to  pay  the 
above  amount  and  interest  into  the  bank  parsnaiil 
to  the  provisions  of  the  Lands  ClauseB  Act  184&. 
Demurrer,  (a) 

Kingdon,  Q.C.  (H»  Gary  Batten  with  him)  for 
the  defendants. — ^The  defendants  have  not  taken 
or  used  lands  or  streams  within  the  meaning  of 
the  Waterworks  Clauses  Act  1847  (10  YioL  o.  17) 
sect.  6 ;  the  plaintiff's  claim  must  be  for  lands 
and  streams  injuriously  affected.  Ferrand  t.  Tks 
Corporation  of  Bradford  (21  Beav.  412),  where  tha 
Master  of  the  Bolls  took  the  opposite  view  to 
this,  is  directly  in  conflict  with  Busk  t.  The  2Vov- 
bridge  Waterworks  Company  (32  L.  T.  Bep.  N.  S. 
182 ;  L.  Bep.  19  Ex.  291 ;  44  L.  J.,  235,  CL) 
affirmed  by  the  Lords  Justices  (33  L.  T.  Bep. 
N.  S.  137;  L.  Bep.  10  Ch.  459;  44  L.  J.  645,  GL) 
The  plaintiff,  then,  is  not  entitled  to  oompensation, 
for  sect.  9  of  the  Lands  Glauses  Consolidatioo 
Act  1845  (8  &  9  Vict.  c.  18),  under  which  the  oom> 
pensation  payable  to  parties  under  disability  is  to 
be  ascertained,  applies  only  to  cases  where  lands 
are  purchased  or  taken,  and  does  not  provide  for 
payment  of  compensation  for  lands  which  are  in- 
juriously affected  without  being  taken.  The 
words,  "compensation  to  be  paid  for  any  perma- 
nent damage  or  injury  to  any  such  lands  "  in  that 
section  can  only  refer  to  the  lands  mentioned 
earlier  in  the  section,  that  is  ''  lands  to  be  pur- 
chased or  taken."  The  agreement  for  submission 
was  ultra  vires,  and  therefore  not  binding  on  ths 
ratepayers : 

AahbiLry  Railway  Carriage  and  Iron  Ccmpamy  v. 
Biche,  33  L.  T.  Bep.  N.  S.  450 ;  L.  Bep.  7  H.  of 
L.  653 ;  44  L.  J.  185,  Ex. 

Finder  (Lopes,  Q.C.,  with  him)  for  the  plaintiff. 
— This  is  not  a  valuation  under  tht»  Lands  Clauses 
Consolidation  Act,  but  an  arbitration  by  agree> 
ment  on  the  terms  of  the  Act.  First,  if  there  had 
been  no  SCTeement  the  arbitrator  would  have  been 
bound  under  sect.  68  to  give  damages  for  all  Uw 
streams,  and  there  could  have  been  no  second 
action  or  arbitration.  Secondly,  if  this  woold 
not  be  so  independently  of  the  agreement,  the 
parties  have  made  an  agreement  to  that  effect 
Croft  V.  Ths  London  and  North-Western  RaUwofl 
Company  (3  B.  &  S.  436 ;  32  L.  J.  113,  Q.  B.), 
18  an  authority  for  the  first  of  these  propo* 
sitions,  which  is  also  supported  by  the  jud^ 
ment    of  the  court  deUvered  by   £rle,  GJ.,  m 

(a)  Lands  ClaoseB  Consolidation  Aot  1845  (8  &  9  Viot 
o.  18),  8.  9.  The  purohaae-money  or  oompensation  to  be 
paid  for  any  lands  to  be  purchased  or  taken  from  Mf 
party  nnder  any  disability  or  inoapadty,  and  not  havnf 
power  to  sell  or  oonvey  such  lands  exoept  under  the  pt^ 
visions  of  this  or  the  special  Aot,  and  tne  oompeasate 
to  be  paid  for  any  permanent  damage  or  injnzy  to  Mqr 
snoh  lands,  shall  not,  exoept  where  the  same  shaU  hsit 
been  determined  by  the  verdict  of  a  jury  or  bv  arfaifatatios, 
or  by  the  valaation  of  a  surveyor  appointed  by  two  IM* 
tioee  nnder  the  provision  hereinafter  oontained,  be  Mi 
than  shall  be  determined  by  the  vidnation  of  two  aUl 
praotioal  surveyors,  one  of  whom  shall  be  nominated  hf 
the  promoters  of  the  undertaking,  and  the  other  ^tht 
other  party ;  and  if  snoh  two  surveyors  oannot  agrse  n 
the  valuation  then  by  snoh  third  surveyor  as  any  two 
jostioes  shall,  upon  application  of  either  partly  aftar 
Dotioe  to  the  other  par^  for  that  purpose,  nominate  i  ssd 
each  of  such  two  surveyors  if  thej  agree,  or  if  not  tk0 
the  sarveyor  nominated  by  the  said  jnstioes,  aball  enV 
to  the  valuation  a  declaration  in  writing  sabeoribed  tf 
them  or  him  of  the  correctness  thereof;  and  aU  aii^  pa^ 
chase  money  or  compensation  shall  be  deposited  in  te 
bank  for  the  benefit  of  the  parties  intereatod  ill 
hereinafter  mentioned. 
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Stoits  v.  The  Matob,  &c.,  of  the  Borough  op  Yeovil. 


[C.P.  Div. 


Broaden  t.  The  LLynvi  Valley  Railway  Company 
(9  C.  B.,  N.  S.,  229;  30  L.  J.  61,  0.  P.).  The  latter 
case  shows  that  the  submission  was  not  ultra 
viree ;  see  also  as  to  this  point,  Martin  v.  The 
Leieeeier  WcUerworks  Oompany  (3  H.&  N.  463;  27 
L.  J.  432,  Ex.).  There  can  be  a  reference  to 
settle  the  amount  of  compensation,  not  according 
to  the  provisions  of  the  Lands  Glauses  Consoli- 
dation Act:  (Colline  v.  The  South  Sta^ordshire 
Railway  Compa/ny,  7  Ex.  5.)  The  defendants, 
having  appeared  and  taken  up  the  award,  are 
estopped  from  taking  the  objection  that  the  sub- 
misBion  is  uUra  vires  • 

Tverman  t.  8m/Uh,  6  E.  &  B.  719 ;  25  L.  J.  359, 

Q.B.; 
Andrews  y.  ElUoH,    5    E.  &   B.  502;  25  L.  J.  1, 

Q.  B. ;  affirmed  6  E.  &  B.  338 ;  25  L.  J.  836,  Q.  B. 

Assuming  that  sect.  9  of  the  Lands  Clauses  Con- 
solidation Act  applies,  the  words  *'  compensation 
to  be  paid  for  any  permanent  damage  or  injury 
to  Bucn  lands,"  cannot  refer  to  lands  which  are 
taken,  for  that  construction  would  make  the  clause 
unintelligible.  Thev  must  refer  to  lands  belonging 
to  Uie  tenant  for  life. 

Kingdon,  Q.C.,  in  reply,  referred  to  : 

The  Waterworks  Clausee  Aot  1847  (10  Yiot.  o.  17) 
sect.  12; 

CaiedonicM  Railwc^y  Compamy  y.  Lockhart,  3  Mao- 
queen  806. 

B&ETT,  J. — In  this  case  the  statement  of  claim 
18  founded  on  an  allegation  that  the  plaintiff  was 
tenant  for  life  and  in  possession  of  a  certain  mill, 
and  the  defendants,  under  a  private  Act  incorpo* 
rating  the  Lands  Clauses  Consolidation  Act  and  the 
Waterworks  Clauses  Acts,  diverted  part  of  certain 
streams  which  did  not  belong  to  the  plaintiff,  but 
over  which  he  was  entitled  to  a  millowner*s  rights, 
and  that  the  defendants  had  given  notice  to  the 
plaintiff  of  their  intention  to  divert  the  whole  of 
the  said  streams.  The  remedy  sought  is  a  writ  of 
mandamus  directing  the  defendants  to  pay  the 
amount  which  has  been  assessed  as  compensation 
for  damage  sustained  or  to  be  sustained  by  the 
plaintiff  by  the  diversion  of  the  whole  of  the 
springs.  To  this  statement  of  claim  there  is  a 
demurrer,  and  therefore  all  the  facts  alleged 
most  for  the  purposes  of  the  present  decision  be 
taken  to  be  true.  The  plaintiff  argues  that  the 
Bobmission  and  assessment  have  taken  place 
nnder  and  according  to  sect.  9  of  the  Lands 
danses  Consolidation  Act  1845  {S&9  Yict.  c.  18), 
or  if  not  under  sect.  9  then  under  sect.  22,  and 
that  in  either  case  the  assessment  is  binding  on 
both  the  plaintiff  and  the  defendants.  The  defen- 
dants argued  that  the  submission  and  assessment 
are  not  within  sect.  9,  and  if  not  within  sect.  9, 
are  not  within  sfct.  22,  and  therefore  not  pro- 
perly within  the  provisions  of  the  Lands  Clauses 
OoQSolidation  Aot ;  or  that  if  they  are  within  this 
Aot  the  provisions  of  the  Ace  are  not  applicable 
to  a  part  of  the  claim,  that  is  the  claim  for  com- 
pensation for  diversion  after  the  time  of  the 
assessment.  The  defendants  further  argue  that  if 
the  aabmission  and  assessment  are  not  within 
the  Act,  the  defendants  are  not  bound,  nor  is  the 
plaintiff;  and  that  if  the  defendants  agreed  to 
nnsrcn  and  pay  compensation  for  diversion  after 
the  time  of  the  assessment,  they  attempted  to 
biiid  the  shareholders  or  ratepayers  where  they 
were  not  compelled  to  make  compensation,  and 
therefore  they  were  not  entitled  to  make  the 
for  sabmission  which  they  did,  and  the 


submission  was  uUra  vires.    It  was  said  for  the 
defendants  that  the  Waterworks  Clauses  Acts  did 
not  enable  a  corporation  to  bind  their  shareholders 
to  make  compensation  for  injury  which  might 
be  sustained  after  the  time  of  the  assessment. 
The  first  question  is  whether  the  submission  and 
assessment  are  under  the  Lands  Clauses  Con- 
solidation Act   1845,    which  is  incorporated  by 
the    Private   Act   under   which  the  defendants 
diverted  the  streams.    Now  I  think  that  sect.  22 
of  the  Lands  Clauses  Consolidation  Act,  gives  no 
power  to  refer,  and  that  the  word  "  agreement "  in 
that  section  means  an  agreement  as  to  value,  not 
an  agreement  for  reference ;  but  whether  this  is 
so  or  not,  I  think  that  under  that  section  a  tenant 
for  life  cannot  bind  a  remainderman,  although  he 
might  bind  himself;  for  the  remainderman  is  not 
bound  by  the  decision  of  any  person  who  settles 
the  amount  of  compensation  to  be  paid,  unless 
that  person  is  chosen  by  the  remainderman  him- 
self, or  else  is  a  person  invested  with  power  by 
the  Act.    Therefore,  if  there  is  to  be  an  arbitra* 
tion  to  assess  the  amount  of  compensation  to  be 
paid,  it  should  be  carried  out  by  persons  who  have 
a  right  by  the  statute  to  aot.    The  umpire  is  to 
be  selected  by  the  arbitrators,  and  no  one  else  by 
the  Act  has  power  to  bind  the    remainderman. 
Now  it  is  clear  that  in  the  present  case  the  person 
who  assessed  the  amount  of  compensation  to  be 
paid  was  not  chosen  by  the  arbitrators,  but  was 
selected  by  two  justices.     Therefore  this  assess- 
ment of  compensation  cannot  be  binding  if  it  is  to 
be  re^rded  as  an  arbitration,  but  if  it  is  to  be 
regarded   as  a  valuation  within  the  meaninfi^  of 
sect.  9,  I  think  it  is  binding.    It  is  said  on  behalf 
of  the  defendants  that  it  is  not  within  sect.  9, 
because  compensation  is  sought  for  injury  by  di- 
version as  compensation  for  mjuriously  affecting, 
not  for  taking  the  property  of  the  claimant,  for  that 
sect.  9  applies  only  to  cases  of  taking  property, 
and  not  to  cases  where  compensation  is  soagnt  for 
property  which  has  been  injuriously  affected.  The 
question   as    to   whether    diverting  a  stream  is 
taking  property  or  injuriously  affecting  it,  is  one 
which  has  been  decided  by  judicial  authority.     In 
Ferrand  v.  The  Corporation  of  Bradford  j(21  Beav. 
412),  Lord  Eomilly,  M.B.,  decided  that  where  there 
was  a  taking  of  water  from  a  stream   under  the 
Waterworks  Clauses  Act,  the  property  of  a  person 
claiming  compensation  was  to  be  valued  as  if  his 
land  were  taken ;  but  the  present  Master  of  the 
Bolls  (Sir  G.  Jessel)  differed  from  that  decision, 
and  came  to  a  contrary  conclusion    in   Bush  v. 
The   Trowbridge   Waterworks   Company  (32  L.  T. 
Bep.  N.S.  182;  L.  Bep.l9Eq.  291 ;  44  L.  J.  235,  Ch.), 
ana  decided  that  the  person  claiming  compensa- 
tion cannot  say  that  any  property  of  his  is  taken, 
but    can    only  claim    for     propeity    injuriously 
affected.    If  the  question  depended  on  the  con- 
flicting decisions  of  the  two  Masters  of  the  Bolls, 
we  should  have  to  decide  which  of  the  two,  in  our 
opinion,  ought  to  be  followed;  but  the  Court  of 
Appeal  took  the  view  of  the  present  Master  of  the 
Bolls,  and  affirmed  his  decision  (33  L.  T.  Bep.  N.S. 
137 ;  L.  Bep.  10  Ch.  459 ;  44  L.  J.  645.  Ch!),  and 
their  decision  is  binding  on   us.     If  we  had  to 
determine  the  point  for    ourselves,    we    should 
have  determinea  it  as  they  have.     Therefore  this 
case  comes  under  the  Lands  Clauses  Consolidation 
Act,  for   the  property   of  the  plaintiff  has  been 
iniuriouslv  affected.    Then  can  this  be  the  subjecu 
of  valuation  uuder  sect.  9  P  By  that  section,  '*  the 
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Siora  V.  Thb  Matob,  &c^  o?  ths  BoBoues  of  Ybotil. 


[O  J^.  Dnr. 


porchaBe-money  or  oompeDsation  to  be  paid  for 
any  lands  to  be  parchased  or  taken  from  any 
party  under  any  disability  or  incapacity,  and  not 
Laving  the  power  to  sell  or  convey  sach  lands  ex- 
cept under  the  provisions  of  this  or  the  special 
Act,  and  the  compensation  to  be  paid  for  any  per- 
manent damage  or  injury  to  an  v  such  luids     is  to 
be  assessed  in  the  way  in  which  the  compensation 
claimed  by  the  plaintiff  in  this  case  has  been  as- 
sessed.   The  word  *'  such,"  at  first  sight,  appears 
to  confine  the  provisions  of  the  section  to  lands 
purchased  or  taken,  but  this  construction  is  so 
nonsensical  that  it  is  impossible  to  give  effect  to 
it.    A  true  canon  of  construction  is,  that  if  you 
can  give  effect  to  the  exact  words  of  any  statute 
or  other  document,  you  are  bound  to  do  so,  but  if 
a  word  or  phrase  occurring  in  an  Act  of  Parlia- 
ment or  agreement  can  have  no  sensible  meaning, 
it   must    DO    eliminated.     Therefore,    the    word 
"  such  "  must  be  eliminated  from  the  9th  section 
of  the  Lands  Clauses  Consolidation  Act.    Then 
the  subjects  dealt  with  by  sect.  9.  if  we  look  at 
the  general  provisions  of  that  section,  are  lands 
purchased  or  taken,  or  injuriously  affected,  and  if 
this  is  so,  compensation  for  permanent  injury  is 
within  sect.  9 ;  and  so  far  as  the  plaintiff's  property 
has  been  injuriously  affected,  it  is  within  sect.  9,  and 
may  therefore  be  treated  as  matter  for  valuation.  But 
it  is  said  that  the  assessment  is  wrong,  because  it 
gave  compensation  for  damage  by  diversion  which 
had  not  yet  taken  place.    The  statement  of  claim 
says  that  the  defendants  had  power  to  divert  all 
the  streams  in  respect  of  wh^ch  compensation  is 
assessed,  so  it  is  not  a  case  where  they  had  not 
power  to  do  that  for  which  the  claim  is  made. 
Were  that  so,  the  agreement  under  which  the  com- 
pensation was  assessed  would  be  clearly  ultra  vires, 
but  here  the  compensation  is  in  respect  of  streams 
which  the  defendants  had  power  to  divert ;  for 
paragraph  4  of  the  statement  of  claim  alleees  that 
"the  defendante  gave  notice  to  the  plaintiff  of 
their  intention  to  divert  and  appropriate  under 
the  powers  of  the  said  first-mentioned  Act,  the 
whole  of  the  said  last-mentioned  streams,  springs, 
and  waters ;"  that  is,  those  supplying  the  plaintifi^s 
mill,  which,  as  alleged  in  paragraph  3,  the  defen- 
dants were  empowered  to  divert  and  appropriate. 
I  do  not  so  much  rely  on  that  notice,  but  when  the 
agreement  under  which    the   compeDsation  has 
been  assessed  is  referred  to,  it  will  be  seen  that  it 
is  recited  that  the  defendants,  who  are  the  pro- 
moters of  the  waterworks,  "  intend  from  time  to 
time  to  take,  use,  divert,  and  appropriate    the 
streams,    springs,    and    waters,"    for  which   the 
plaintiff  claims  compensation.    Therefore,  at  the 
moment  of  the  submission,  they  say  that  they  are 
about  to  divert  the  whole  of  the  water,  which  is 
equivalent  to  saying  that  they  would  shortly  di- 
vert the  whole.    Yet  it  is  said  (the  intention  to 
divert  the  whole  being  expressed,  and  the  arbi- 
trator having  notice  of  such  intention)  that  the 
arbitrator  was  not  entitled  to  assess  compensation 
for  the  whole.    It  would  seem  almost  insensible  if 
wo  were  to  hold  that  if  the  defendants  diverted 
part  of  the  streams  in  May  and  the  rest  in  June, 
there  must  be  one  assessment  of  compensation 
in  May  and  another  in  June.     I  think  the  true  in- 
terpretation is,  that  where   there  are  diversions 
from  time  to  time,  there  may  be  separate  assess- 
ments,   but    it   does    not   follow    that    if    when 
compensation  is  assessed  for  the  first  diversion 
the  persons  having  power  to  divert  have  given 


notice  of  their  intention  to  divert  fmtliflr,  then 
is  anything  to  prevent  the  arbitntar  from 
assessing  compensatioii  for  all  divertioiia  of  wfak^ 
notice  has  been  given.  Then  die  Waterwocki 
Clauses  Act  1847  (10  Yict.  c  17,  a.  12)  is  relied 
on  by  which  power  is  given  to  the  andsrfcaken 
(«.e.  the  persons  authorised  to  oonatmoft  the 
waterworks)  from  time  to  time  to  diyert  and  im* 
pound  the  water  from  the  streams  mentioned  kg 
that  purpose  in  the  special  Act,  &o.«  **  Provided 
always  that  in  the  exercise  of  the  said  powen  tbe 
undertakers  ....  shall  make  full  oompenflatMe 
to  all  parties  interested  for  all  damage  sastaiiwd 
by  them  through  the  exercise  of  aaoh  powenJ* 
It  is  argued  from  the  use  of  the  wora  "sus- 
tained "  that  it  is  only  where  the  damaee  has 
taken  place  that  compensation  is  to  be  maoe,  hot 
accordmg  to  the  common  interpretation  thii 
would  mean  "sustained  or  to  be  sastained." 
Therefore  the  defendante  and  t^e  plaintiff  had  a 
right  to  refer  the  matter  for  valuation  ondBr 
sect.  9  to  have  the  amount  of  compeneatian 
assessed  not  only  for  diversion  which  had  been 
made  already,  but  also  for  that  whicdi  was  about 
to  take  place  and  of  which  notice  had  been  gifeo, 
and  the  valuer  had  authority  to  asseas  compenar 
tion  in  both  instances.  The  case  in  the  House  of 
Lords,  which  has  been  referred  to  {OaledonUm 
Railway  Company  v.  Lockhart,  3  "Maoq.  806) 
only  shows  that  where  there  are  sucoesaive  difer- 
sions  there  may  be  successive  valuations ;  bat  it 
does  not  show  that  compensation  may  not  be 
assessed  for  all  diversions  of  whicdi  notice  htt 
been  given.  It  therefore  seems  that  the  case  if 
brought  within  sect.  9  of  the  Lands  Claoses  Con- 
solidation Act,  and  the  claim  to  compensation  is 
not  invalidated  by  sect.  12  of  the  Waterworki 
Clauses  Act.  I  think,  therefore,  that  the  case  is 
within  the  statute,  and  that  there  is  no  groood 
for  the  argument  that  the  submission  was  allni 
vires,  and  the  statement  of  claim  is  good. 

Arc  ibald,  J. — This  is  a  statement  of  olaim  in 
which  the  plaintiff  avers  that  he  was  tenant  for 
life  of  a  mill,  and  the  defendante  were  authorised 
by  statute  to  divert  *the  streams  which  formed 
the  principal  supply  of  water  to  the  mill,  thsl 
they  had  given  notice  of  intention  to  divert  the 
whole  of  these  streams,  and  had  actually  diverted 
some,  and  that  the  necessary  effect  of  such  diver- 
sion was  to  cause  permanent  injury  and  damage 
to  the  mill  and  premises  of  the  plaintiff.  It  then 
sets  out  an  agreement  by  which  the  plaintiff  and 
defendants  agree  to  nominate  two  surveyors  tt) 
asseRS  the  amount  of  compensation  to  be  paid  for 
damage  which  might  be  caused  by  abstraction  U 
the  whole  of  the  streams.  It  then  goes  on  to  say 
that  the  two  surveyors  disagree4t  and  a  third  wis 
nominated  by  two  justices  and  undertook  the 
valuation ;  and  it  then  gives  his  award  assessing 
compensation  for  all  damages  which  the  plaintiffs 
premises  may  have  sustamed,  or  shall  or  nii^ 
sustain  by  the  diversion  of  the  whole  of  the 
streams.  To  this  statement  of  claim  there  is  e 
demurrer  on  the  ground  that  the  award  is  aUro 
vires,  because  the  Waterworks  Clauses  Act 
(10  Vict.  c.  17,  8.  12),  provides  that  the  undff- 
takers  may  divert  water  from  time  to  time,  and 
shall  make  full  compensation  for  all  damage  sir 
teined.  The  question  arises  whether  thisrefisr* 
ence  to  the  surveyor  was  an  arbitration  withia 
sect.  68  of  the  Lands  Clauses  Consolidation  Afl( 
or  a  valuation   within  sect.    9.      Sect.   9   fp!^ 
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power  to  make  a  valuation  in  respect  of  the  money 
to  be  paid  for  lands  purchasea  or  taken  from 
peraonB  under  disability  and  in  respect  of  com- 
peoaation  for  permanent  damage  or  injary  to  any 
■Q^  lands.  Here  the  Lands  Glauses  Gonsolidar 
Act  and  the  Waterworks  Glanses   Act  are 


incdrporated  in  the  special  Act.  The  question  on 
seot.  9  of  the  Lands  Clauses  Gonsolidation  Act  is 
whether  the  provisions  of  that  section  apply  only 
to  lands  taken  or  extend  also  to  lands  injuriously 
affected.  It  has  been  pointed  out  in  the  argu- 
ment that  the  words  are  larger  than  the  language 
neoeasaary  for  oases  of  purchase ;  but  it  is  said  on 
^e  other  side  that  the  expression  '*  such  lands  " 
■hows  that  compensation  was  not  intended  to  be 
assessed  under  this  section  for  lands  not  taken, 
bat  injuriously  affected.  I  think  the  former 
argument  must  prevail.  The  only  circumstance 
opposed  to  it  is  tne  use  of  the  word  "  such ;"  and 
I  agree  with  my  brother  Brett  that  it  is  a  just 
oanoD  of  construction  that  where  a  word  occurring 
in  a  statute  would  render  the  clause  in  which  it 
occurs  senseless  it  must  be  eliminated  If  this 
were  read  without  the  word  "  such  "  it  would  be 
«*  the  compensation  to  be  paid  for  any  permanent 
damage  or  injury  to  any  lands."  This  mterpreta- 
tioD  seems  to  give  sense  and  meaning  to  the 
clause,  and  to  apply  it  to  cases  of  compensation 
such  as  sect.  68  applies  to.  The  umpire  was  ap- 
pointed l^  the  justices,  and  his  award  is  a  valua- 
tion, which  gives  the  plaintiff  all  that  he  can 
require.  The  Waterworks  Glauses  Act  gives 
power  to  divert  from  time  to  time,  and  at  once 
give  notice  of  intention  to  take  the  whole.  It  is 
recited  in  the  agreement  that  the  defendants  have 
power  to  take  tne  whole,  and  that  they  intend  tio 
do  so,  and  the  whole  amount  of  compensation  was 
Terr  properly  submitted  to  reference,  and  the 
arbitrators  or  umpire  were  entitled  to  find  the 
whole  amount.  It  follows  that  the  defendants 
are  bound  by  sect.  9,  and  therefore  the  plaintiff  is 
entitled  to  a  writ  of  mcmdamiks.  As  to  whether 
UuB  may  be  a  good  reference  under  sect.  22  I  do 
not  mean  to  bind  myself  to  any  express  opinion. 
It  is  clear  that  this  comes  under  sect.  9,  and  there- 
fore the  demurrer  must  bo  overruled,  and  the 
statement  of  claim  held  sufficient. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Warry,  Robins,  and 
BwrgeB^  for  Thonhtu  Ffooks,  Sherborne,  Dorset- 
shire. 

Solicitors  for  the  defendant,  WecUake  and  Letts, 
for  H.  B.  BaMerht  Yeovil. 


Monday,  Jwne  19,  1876. 
Allgood  v.  Gibson. 

Common  of  fishery — Prqftt  d  prendre — Claim  by 
dwMers  m  parish  and  manor — Unreasonable 
eu9tam. 

4,  eattom  for  the  commoners,  copyholders,  and 
omdemi  freeholders  of  a  manor  and  their  tenants, 
amd  ike  dwellers  in  the  parish  and  manor 
to  home  common  of  fishery  over  the  lord*s  waters 
om  the  waste  of  the  manor,  and  to  take  and  carry 
awayfi^h  as  a  profit  d  prendre,  is  unreasonable 

Iks  statement  of  claim  alleged  that  the  plaintiff 
Wtm  possessed  of  certain  lands  and  land  covered 
with  wator»  and  of  a  sole  and  exclusive  right  of 


fishery,  or  several  fishery,  and  that  the  defendant 
trespassed  on  the  plaintiff's  land,  and  infringed 
her  right  of  fishery. 

Statement  of  deience. 

Para.  5.  The  defendant  says  that  all  the  lands 
and  land  covered  with  water  aforesaid  are  lands 
within  the  parish  of  Hexham  and  manor  of  Hex- 
ham aforesaid,  and  form  part  of  the  waste  land  of 
that  manor,  and  that  there  is  an  ancient,  laudable, 
and  reasonable  custom  within  the  said  manor,  that 
ail  persons  of  the  class  of  and  being  commoners, 
copyholders,  ancient  freeholders,  and  tenants  of 
such  commoners,  copyholders,  and  ancient  free- 
holders and  dwellers  in  such  parish  and  manor 
aforesaid,  have  a  customary  common  of  fishery 
over  and  in  the  lord  of  the  manor's  waters,  and 
over  the  lord's  land  covered  with  water,  forming 
part  of  the  waste  of  and  in  the  said  manor,  and  that 
the  defendant  and  his  ancestors,  and  other  persons 
of  the  above-mentioned  class  have  always  enjoyed 
such  common  of  fishery  uninterruptedly  and  peaoe- 
ablv  from  time  immemorial  and  by  prescription, 
and  also  in  right  of  their  customary  tenements 
within  the  said  manor,  and  that  they  have  imme- 
morially  been  accustomed  without  licence  or  leave 
of  the  lurd  of  the  manor,  and  still  of  right  have 
common  of  fishery  to  fish,  and  take,  and  <k)nvey 
away  fish  from  the  lord's  waters  in  the  same 
waste  as  profits  d  prendre  out  of  the  lord's  soil, 
and  a  right  to  enter  upon  the  lands  bordering  on 
the  lord's  waters  in  the  said  waste  for  the  above 
purposes. 

6.  The  places  in  which  the  acts  complained  of 
in  the  third  paragraph  of  the  said  statement  are 
alleged  to  have  te^en  place  are  within  the  wastSe 
land,  and  are  part  of  the  said  manor,  and  of  the 
lord's  waters  within  it. 

7.  The  defendant  was  at  the  times  of  the  com- 
mitting of  the  acts  complained  of,  a  tenant  of  a 
commoner,  copyholder,  and  ancient  freeholder 
within  the  said  manor,  as  well  as  a  commoner 
in  the  said  manor,  and  a  dweller  in  the  parish  of 
Hexham,  and  in  the  said  manor ;  and  the  defendant 
was  and  is  theref(x*e  entitled  to  enter  and  go  upon 
the  lands  and  to  fish  in  the  waters  mentioned  in 
the  first  paragraph  of  the  said  statement. 

8.  The  acts  complained  of  were  committed  in 
the  defendant's  exercise  of  his  said  right  as  a 
tenant  of  a  commoner  in  right  of  his  customary 
tonemcfLu,  fir»  also  as  a  commoner  as  aforesaid. 

Demurrer  to  paragraphs  5,  6,  7,  and  8  of  the 
statement  of  defence. 

HerscheU,  Q.G.  {Qainsford  Bruce  with  him)  for 
the  plaintiff. — ^The  custom  alleged  is  bad.  The 
words  "the  above-mentioned  class"  include  all 
dwellers  in  the  parish,  but  you  cannot  have  such 
a  custom  to  enjoy  a  profU  d  prendre  existing  as  to 
such  a  class : 

Bac6  v.TTard,  4  £.  &  B.  702 ;  24  L.  J.  153,  Q.B.; 

Bland  ▼.  Lipscombe,  4  E.  &  B.  713  (note) ;  24  L.  J. 
155,  Q.B. ;  24  L.  T.  Bep.  O.  S.  92. 
The  custom  must  be  bad,  unless  it  is  confined  to 
a  custom  of  the  manor  as  between  the  lord  and 
the  tenants.  A  custom  to  take  fish  cannot  be 
unlimited.  It  was  so  held  as  to  turbary  in  Wilson 
V.  WiUes  (7  East  121) ;  Lord  Ellonborough  there 
says,  "A  custom,  however  ancient,  must  not  be 
indefinite  and  uncertain;  and  here  it  is  not  de- 
fined what  sort  of  improvement  the  custom  ex- 
tends to.  .  .  .  There  is  nothing  to  restrain  the 
tenants  from  taking  the  whole  of  the  turbarv  of 
the  common  and  destroying  the  pasture  alto^ethfic« 
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LO  J.  Drr. 


A  cnBtom  of  this  description  onght  to  have  some  | 
limit;  bat  here  there  is  no  umitation  to  the  I 
custom  as  laid  but  caprice  and  fancy.*' 

M^Clymoiit  for  the  defendant. — The  castom  is 
good,  and  the  want  of  an  allegation  of  stint  is  no 
objection.  Taking  tarf  or  sand  without  stint 
would  injure  the  freehold,  which  makes  a  dis- 
tinction Detween  customs  of  that  sort  and  the 
custom  claimed  here.  In  Daviee*  case  (3  Mod. 
246)  a  prescription  claimed  by  the  defendants  for 
themselves,  their  tenants  ana  farmers  to  fowl  on 
another  person's  land  was  held  not  to  be  too 
large,  and  fishing  is  a  right  of  exactly  the  same 
nature:  (Wickham  v.  Hawker,  7  M.  &  W.  at  p.  79). 
In  Hall  V.  Nottingham  (L.  Rep.  1  Ex.  Div.  1,  45 
L.  J.  60,  Ex. ;  33  L.  T.  Rep.  N.S.  697),  a  custom  for 
all  the  inhabitants  of  a  parish  to  enter  on  land 
and  erect  a  maypole  and  dance  round  it,  and  enjoy 
other  lawful  recreations  at  any  times  in  the  year 
was  held  good ;  and  a  custom  for  all  the  inhabi- 
tants of  a  {larish  to  play  at  all  lawful  games  at 
all  seasonable  times  of  the  year  on  another 
person's  ground  was  held  good  in  Fitch  v.  Rawtiny 
(2  H.  B.  394).     See  also. 

Commissioners  of  Sewers  of  the  City  of  London  v. 
Qlasse,  L.  Bep.  7  Ch.  456 ;  41  L.  J.  409,  Ch. ;  26 
L.  T.  Eep.  N.  S.  647 ; 

Warwick  ▼.  Queen*8  College^  Oxford.  L.  Bep.  6  Ch. 
716 ;  40  L.  J.  780,  Ch. ;  25  L.  T.  Bep.  N.  S.  254. 

The  Court  did  not  call  for  a  reply. 

Brett,  J. — The  statement  of  claim  is  for  tres- 
pass to  land  alleged  to  be  in  the  possession  of  the 
plaintiff,  and  also  to  land  covered  with  water, 
which  is  also  alleged  to  belong  to  the  plaintiff. 
Paragraph  5  of  the  statement  of  defence  sets  up 
that  the  lands  were  part  of  the  waste  land  of  a 
manor,  and  then  sets  up  a  custom  under  which  the 
defendant  seeks  to  justify  the  alleged  trespasses. 
The  defendant's  contention  must  come  to  this — 
that  the  plaintiff  had  encroached  on  the  waste 
land  of  the  manor,  but  was  in  actual  possession, 
and  then  the  defendant  must  be  rea^  to  justify 
as  if  against  the  lord  of  the  manor.  The  question 
is  whether  all  commoners,  copyholders,  and  ancient 
freeholders,  and  tenants  of  such  commoners,  copy- 
holders, and  ancient  freeholders,  can  have  the  right 
here  claimed,  and  whether  not  only  persons 
belonging  to  those  classes,  but  also  all  dwellers, 
it  may  be  in  the  manor,  or  it  may  be  in  the  parish, 
can  have  the  same  right,  if  they  are  neither  com- 
moners, copyholders,  or  ancient  freeholders,  nor 
tenants  of  such  persons.  Two  objections  are  taken 
to  the  custom  alleged.  It  is  said  to  be  so  large  as 
to  be  unreasonable,  and  therefore  void  in  two 
particnlars.  First,  assuming  that  it  is  claimed  by 
the  proper  persons,  it  is  said  to  be  too  large,  as 
being  a  right  to  take  fish  in  an  indefinite  quantity. 
I  am  not  prepared  to  say  that  it  would  be  void  on 
tlint  ground,  but  secondly,  it  is  objected  to  as 
being  a  right  claimed  to  belong  to  too  many  per- 
sons. Assuming  that  the  custom  would  be  good  if 
it  were  confined  to  commoners,  copyholders,  and 
ancient  freeholders,  and  the  tenants  of  persons 
of  these  classes,  still  I  think  that,  inasmuch  as  the 
right  is  alleged  to  exist  in  others  besides  these, 
namely,  all  dwellers  in  the  parish  or  manor,  the 
claim  is  too  large,  for  the  number  of  people  for 
whom  it  is  made  is  unreasonable,  and  therefore 
the  custom  is  void.  The  custom  set  np  is  one  and 
indivisible,  and  is  bad  as  alleged  in  the  statement 
of  defence.  Our  judgment,  therefore,  must  be  for 
the  plaintiff. 


Gbove,  J.— I  have  verv  little  to  add.  I  think  il 
cannot  be  contended  with  any  show  of  reaaon  thai 
all  "  dwellers  **  in  a  parish  or  manor,  (an  ezpreBsicm 
which  is  so  vague  that  one  cannot  properly  all 
them  a  class)  can  have  a  customary  right  to  fiih 
in  another  person's  river.  None  of  the  cases  whidi 
were  cited  at  all  supported  the  defendant's  oon* 
tention.  The  case  of  the  maypole  {HaUv.  AMmm- 
ham,  ubi  sup.)  is  perfectly  distinct  from  this.  It 
may  be  a  reasonable  custom  for  the  inhabitants  to 
dance  on  the  green,  but  a  oostom  for  all  the 
dwellers  to  take  the  profits  of  a  valuable  property 
which  would  otherwise  belong  to  an  indivianal  only 
requires  to  be  mentioned  to  show  how  anressoD- 
able  it  would  be,  for  it  would  ruin  the  property 
over  which  it  was  exercised.  Besides  there  is  a 
distinct  authority  against  the  validity  of  snch  a 
custom.  In  the  Commissioners  of  Sewers  of  tks 
City  of  London  v.  Glasse  (L.  Bep.  7  Ch.  at  p.  465) 
James,  L.J.  says  '*  It  is  settled  and  dear  law 
that  you  cannot  have  anj  ri^ht  to  a  vrofit  d  prenin 
in  ali^no  solo  in  a  shifting  oody  like  the  inhabi- 
tants of  a  town  or  residents  of  a  particular  distnct** 
This  is  a  clear  authority  that  the  castom  claimed 
in  the  present  case  is  bad,  and  our  judgment  mnst 
be  for  the  plaintiff.  As  to  the  mooie  in  which  the 
custom  is  alleged,  there  may  be  some  doubt  as  to 
how  far  it  could  exist  in  all  the  commoners,  copy- 
holders, and  ancient  freeholders,  and  their  teoants; 
for  supposing  the  tenants  of  the  manor  were  to 
cut  up  their  holdings  into  very  small  dhrisioDS,  it 
may  be  doubtful  whether  the  ri^ht  of  fishing  esM 
be  exercised  by  every  occupier  to  whom  the 
tenants  sublet.  It  is  not  necessary  to  express  iL 
opinion  as  to  whether  this  could  be  so  ornot;  bnl 
the  Epping  Forest  case  (Commissioners  of  Sewers 
of  th^  Ciiy  of  London  v.  Olasse,  uhi  sup.)  does  not 
go  that  length,  for  there  the  owners  and  oooopien 
who  claimed  common  of  pasture  claimed  it  n 
appendant  and  appurtenant  to  their  lands  sod 
tenements.  The  words  there  are  verj  difbrent 
from  the  words  in  which  the  custom  is  alleged 
here.  In  that  case  there  were  tenements  in  mmsk 
the  right  existed.  I  have  no  doubt  that  the  onshas 
here  claimed  is  bad. 

Judgment  for  the  plaimiijf. 

Solicitors  for  the  plaintiff,  Coohson,  Wdinwrighit 
and  Pejmington,  for  N.  O.  Clayton^  Newcastle-oo- 
Tyne. 

Solicitor  for  the  defendant,  John  Tueketf  for 
Tlwmas  William  Welford,  Hexham. 


Monday,  May  8, 1876. 

Howes  aud  another  (pets.)  v.  T  khbs  aid 
ANOTHER  (resps.) 

Municipal  EUciions  Act  1875  (38  #•  39  Ftctcft 
8.  1,  Buh'sect.  1) — Notice  by  town  elerh^Ti»t 
for  delivery  of  nomination  papers — OJ^etHof^t^ 
nomination — Decision  of  mayor — WUhdransd^^ 
nomination  paper — Jurisdiction  ofeowrt  to  dsai 
OM  petition. 

An  objection  to  the  nomination  of  a  eandidaU  si  s 
municipal  election,  on  the  ground  that  ike  neHBi, 
which  bydS^S9  Vict  c  40,  s.  1,  svb-sed.hitf^  , 
be  givmi  by  the  town  clerk  nine  days  ai  kfd 
before  the  election,  is  invalid,  is  not  an  o^fMMS 
to  be  decided  by  the  mayor  under  sv^-iset  %  ^ 
may  be  taken  by  petition. 

If  the  notice  is  sv^h  as  to  mislead  a  maimitdftf^^ 
the  electors  the  election  is  void* 
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An  ohjeeHan  that  a  nommation  pa/per  w<u  delivered  \ 
too  late  i$  not  an  objection  to  the  nomination 
paper  within  the  meaning  of  suh-aeet,  S  so  as  to 
make  tits  mayor* e  decision  disallowing  the  objec- 
tion final. 
The  town  clerk  gave  notice  of  a  municipal  election 
in  due  time,  but  the  notice  directed  candidates  to 
deliver  their  nomination  papers  on  a  day  which 
by  suh'sect.  3  was  too  late.     The  petitioners  and 
the  respondent    W.  delivered    their  nominaiion 
papers   in   proper    time.      The   respondent    T, 
dd>ivered  his  on  the  da/y  named  in  the  notice. 
Afterwards  W,  took  away  his  paper  to  correct  a 
supposed  ^rroT,   arhd  re'delivered   it   after  the 
prttper  time  for  delivery.      The  petitioners  06- 
jeeted  before  the  vtayor  to  the  nomination  of  the 
respondents.    The  mayor  disallowed  the  objec- 
tion, the  election  was  held,  and  the  respondents 
were  elected. 
Held,  on  a  special  case,  that  the  mayor's  decision 
totu  not  final,  and  thai  the  cowrt  had  jurisdicHon 
to  decide  the  question  rcUsed  by  the  petition. 
Held,  also,  that   W.*s  taking  away  the  nomination 
paper  was  not  such  a  withdrawal  as  to  avoid  his 
nominaiion. 
Held,  also,  that  the  notice  was  such  as  to  mislead 
the  electors,  and  therefore  the  election  was  void, 
and  there  must  be  a  new  election. 
A  FBTinoN  had  been  preseDted  by  Bichnrd  Howes 
and  Williain  John  Pierce  against  the  return  of 
Biohard  Tomer  and  Thomas  Wright  as  conncil- 
lon    for    the    East    Ward    of    the    borough   of 
Northampton.     By  order  of  Deuman  J.  the  ques- 
tions raised  hj  the  petition  were  stated  in  the 
form  of  a  special  case,  which  was  as  follows : 

1.  The  borough  of  NortharoptoD,  in  the  county 
of  Northampton,  is  a  boroogh  incorporated  under 
the  name  of  "The  Mayor,  Aldermen,  and  Bur- 
gesses of  the  Borough  of  Northampton/'  having 
a  mayor,  six  aldermen,  and  eighteen  cooncillors. 
The  said  borough  is  divided  into  three  wards,  one 
of  which  is  calTed  and  known  by  the  name  of  the 
East  Ward.  The  East  Ward  is  represented  in  the 
ooancil  of  the  said  borough  by  six  councillors,  who 
are  elected  from  the  burgesses  duly  qualified  in 
that  behalf.  Two  of  such  councillors  retire 
annually  (»n  the  Ist  Nov.,  when  two  fresh  ones 
are  elected  or  the  same  re-elected. 

2.  On  the  19th  Oct.  1875  Mr.  Wm.  Shoosmith, 
the  ton  n  clerk  fer  the  said  borough,  published  a 
notice  that  the  nomination  papers  of  candidates 
at  the  forthcoming  election  01  two  councillors 
for  the  wards  of  the  said  borough  were  to  be 
delivered  to  him  at  his  office  before  5  p.m.  on 
Saturday  the  23rd  Oct.  1875,  and  that  the  mayor 
of  the  said  borough,  Mr.  Wm.  Adkins,  would 
attend  at  the  town  hall  on  Monday  the  25th  Oct. 
1875,  from  2  to  4  in  the  afternoon  to  hear  and 
decide  objections  to  nomination  papers. 

3.  The  petitioners,  being  duly  qualified  bur^ 
gessee,  were  nominated  as  candidates  at  the  said 
election  for  the  Blast  Ward,  and  their  respective 
nomination  papers  were  duly  signed  by  properly 
qualified  persons,  and  were  auly  delivered  to  the 
town  clerk  before  5  p.m.  on  Friday  the  22nd  Oct. 
1875,  in  accordanoe  with  the  Municipal  Elections 
Act  1875. 

A  The  respondent,  Thomas  Wright,  being  also 
a  duly  qualified  bursess,  was  nominated  as  a  can- 
didate at  the  said  election  for  the  East  Ward,  and 
bia  nomination  paper  in  like  manner  signed  in 
the  manner  hereiinfter  appearing  was  delivered 


to  the  town  clerk  before  5  p.m.  on  Friday  the 
22nd  Oct.  1875,  in  accordance  with  the  said  Act, 
and  was  accepted  and  received  by  the  said  town 
clerk  as  a  due  and  proper  nomination  of  the  said 
Thomas  Wright,  and  the  said  town  clerk  placed 
the  said  nomination  paper  with  the  other  papers 
relating  to  the  said  election.  Afterwards  on  the 
same  day  the  said  Thomas  Wright,  without  the 
sanction,  authority,  or  knowled^  of  the  town 
clerk  obtained  the  said  nomination  paper  from 
one  of  the  town  clerk's  clerks  (wno  had  no 
authority  to  n^ive  up  the  same)  for  the  purpose  of 
getting  one  of  the  proposers  who  had  si^ed  one 
of  his  Christian  names  abbreviated  to  sign  it  in 
full,  and  the  said  Thomas  Wright,  havins  fl:ot  the 
signature  altered  accordingly,  delivered  hack  the 
said  nomination  paper  at  the  town  clerk's  office  on 
the  following  day  before  5  p.m. 

5.  The  respondent,  Biohard  Turner,  being  also 
a  duly  qualified  burgess,  was  nominated  as  a 
candidate  at  the  said  election  for  the  East  Ward, 
and  his  nomination  papdr,  dulv  signed,  was 
delivered  to  the  town  clerk  before  5  p.m.  on 
Saturday  the  28rd  Oct.  1875. 

6.  On  the  said  23rd  Oct.  1875  the  said  mayor  of 
the  said  borough  did  not  attend  at  the  town  hall, 
but  on  Monday  the  25th  Oct.  1875,  according  to 
the  above-mentioned  notice  of  the  town  clerk,  he 
attended  at  the  town  hall  between  the  hours  of  2 
and  4  p.m.,  as  mentioned  in  the  said  statute,  to 
decide  on  the  validity  of  objections  made  to 
nomination  papers.  An  agent  on  behalf  of  the 
petitioner,  William  John  Peirce,  then  appeared 
before  the  mayor,  and  oontended  that  the  nomina- 
tion of  the  respondents  was  not  le^,  and  ought 
not  to  be  allowed.  The  mayor,  having  heard  the 
said  contention,  disallowed  the  objection.  No 
(Ejection  was  made  to  the  right  or  authority  of 
the  mayor  then  to  hear  such  contention  and  to 
determine  such  objection. 

7.  On  the  said  25th  Oct.  1875  the  town  clerk 
published  the  names  of  the  petitioners  and 
respondents  as  candidates  for  the  office  of 
councillors  in  the  East  Ward  in  the  form  required 
by  the  statute,  and  notice  was  given  that  the 
elections  for  the  said  ward  would  be  proceeded 
with  on  the  1st  Nov.  1875  according  to  notice. 

8.  On  the  Ist  Nov.  1875  the  poU  was  taken  in 
the  usual  manner  for  all  the  four  candidates  afore- 
said, when  the  returning  officer  declared  the 
respondents  duly  elected  by  a  majority  of  votes 
to  fill  the  two  vacancies  in  the  said  East  Ward. 

9.  On  the  20th  Nov.  1875  the  said  petition  in 
this  case  was  duly  filed,  but  it  was  not  served 
upon  the  returning  officer,  nor  was  any  notice 
thereof  given  to  him,  and  on  the  11th  Jan.  1876 
the  order  of  the  honourable  Mr.  Justice  Denman 
was  made  herein. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  election  of  the  respondents, 
under  the  circumstances,  can  be  questioned  by 
petition  P 

2.  Whether  the  respondents  were  duly  elected 
and  returned,  or  whether  the  petitioners  were 
elected  and  ought  to  have  been  so  returned  pur- 
suant to  the  statute  in  that  behalf,  or  whether 
there  ought  to  be  a  fresh  election  P 

By  the  Municipal  Elections  Act  1875  (38  &  39 
Vict.  c.  40),  s.  1.  *•  The  following  provisions  shall 
be  enacted  and  apply  to  nominations  at  all  munici- 
pal elections  of  councillors,  auditors,  and  assessors 
after  the  passing  of  this  Act : 
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HOWM  AND  AHOTHSm  (petB.)  V.  Tu&NSE  AND  A1I0THS&  (reflps.). 


[O.P.  Dif. 


1.  Nine  di^s  at  least  before  may  snob  eleetxm  tbe  town 
olwk  8b»ll  prepaze,  aign,  and  puDiiah  a  notioe  in  tbe  form 
Ko.  1  set  fortb  in  tbe  first  sobednle  to  tbis  Aot,  or  to  tbe 
like  effect,  by  oansing  tbe  same  to  be  plaoed  on  tbe  door 
cC  tbe  town  ball,  and  in  some  oonspionoos  parts  of  tbe 
boron^  or  ward  for  wbiob  any  snob  election  is  to  be 
beld. 

2.  At  any  snob  election  erery  candidate  sball  be  nomi- 
nated in  writing;  tbe  writing  sball  be  subscribed  by 
two  enrolled  bnrgessea    of  sncb  borongb  or  ward  as 

Eropoeer  and   seconder,   and    by   dgbt  otber  enroUed 
nrgesses  of  snob  borongb  or  ward  as  assenting  to  tbe 
nomination.  .  .  . 

3.  Srery  nomination  paper  subscribed  as  aforesaid 
sball  be  delirered  by  tbe  candidate  bimself  or  bis  pro- 
poser and  seconder  to  tbe  town  clerk,  seren  days  at  least 
before  tbe  day  of  election,  and  before  five  o'clock  in  tbe 
afternoon  of  tbe  last  day  on  wbicb  any  sncb  nomination 
paper  may  by  law  be  deliyered ;  tbe  town  clerk  sball 
fortb witb  send  notioe  of  snob  nomination  to  eaob  person 
nominated.  Tbe  mayor  sbail  attend  at  tbe  town  ball  on 
tbe  day  next  after  tbe  last  day  for  tbe  delirery  of  nomina- 
tions to  tbe  town  clerk  between  tbe  bonrs  of  two  and 
four  in  tbe  afternoon,  and  sball  decide  on  tbe  yaUditjr  of 
CTcry  objection  made  to  a  nomination  paper,  sncb  objec- 
timi  to  be  made  in  writing.  Tbe  candidate  nominated  by 
eacb  nomination  paper  and  one  otber  person  appointed  by 
or  on  bebalf  of  toe  candidate  as  bereinafter  mentioneii, 
and  no  person  otber  tban  aforesaid,  sball,  except  for  tbe 
pnrpose  of  assisting  tbe  mayor,  be  entitled  to  attend 
snob  proceedixigs,  amd  eaob  candidate  and  tbe  person 
appointed  by  bim  sball,  dnzing  tbe  time  appointed  for  tba 
attendance  of  tbe  mayor  for  tne  jrarposes  of  tbis  section 

*  bare  respectiTely  power  to  object  to  tbe  nomination 
paper  of  erery  person  nominated  at  tbe  same  election. 
Tbe  decision  of  tbe  ma^or,  wbicb  sball  be  given  in 
writing,  sball,  if  disallowing  any  objection  to  a  nomina- 
tion paper,  be  final,  but  if  allowinjE^  tbe  same  sball  be 
subject  to  reyersal  on  petition  questioning  tbe  election  or 
return. 

Sect.  11.  In  reckoning  time  for  tbe  purpose  of  tbis 
Act,  Sunday,  Cbristmas  Day,  Qood  Friday,  and  any  day 
set  apart  for  a  public  boliday ,  Csst,  or  publio  tbanks- 
glTing,  sball  be  excluded. 

By  sect.  1  of  tbe  Gormpt  Praotices  (Municipal 
Elections)  Act  1872  (35  &  36  Vict.  c.  60), 

Tbe  election  of  any  person  at  an  election  for  a 
borongb  or  ward  may  be  questioned  by  petition  before 
an  election  court  constituted  as  bereinafter  in  tbis  Aot 
proTided,  and  bereinafter  in  tbis  Act  referred  to  as  tbe 
*'  court,"  on  tbe  ground  tbat  tbe  election  of  snob  person 
was  avoided  by  corrupt  practices  or  offences  against  tbis 
Act  conunitted  at  tbe  election,  or  on  tbe  ground  tbat  be 
was  at  tbe  time  of  tbe  election  disqualified  for  election  to 
tbe  office  for  wbicb  tbe  election  was  beld,  or  on  tbe 

Sx>nnd  tbat  be  was  not  duly  elected  by  a  majority  of 
wful  Totes. 

An  election  sball  not,  except  in  tbe  manner  provideu  by 
tbis  Act,  be  questioned  upon  an  information  in  tbe 
nature  of  a  quo  warranto,  or  by  or  in  any  process  or 
manner  whatsoever  for  a  matter  for  wbicb  it  migbt  be 
questioned  under  tbe  provisions  of  tbis  Act. 

C(we,  Q.C.  (A.  L.  Smith  with  him),  for  the 
petitioners. — ^Tbe  petitioners  are  entitled  to  be 
declared  duly  elected,  for  they  are  the  only  candi- 
dates who  have  complied  with  the  provisions  of 
38  &  39  Viet.  c.  40,  s.  1,  subscct.  3  as  to  delivery  of 
nomination  papers.  The  delivery  of  the  respon- 
dent Wri|;ht*8  nomination  paper,  though  valid  at 
first,  was  avoided  by  his  taking  it  away,  and  the 
subsequent  delivery  was  too  late.  If  after  he  had 
taken  away  the  nomination  paper  he  had  never 
returned  it  at  all  he  would  clearly  have  been  dis- 
qualified, and  his  having  redehvered  the  paper 
when  it  was  too  late  cannot  get  rid  or  the 
disqualification.  This  was  not  an  objection  to  a 
nomination  paper,  which  the  mayor  could  hear, 
and  on  which  his  decision,  if  he  disallowed  the 
objection,  would  be  final.  Here  there  was  no 
nomination  paper  before  the  mayor;  there  had 
been  no  proper  nomination.    The  objections  as  to  i 


which  the  mayor  is  to  decide  are  obiectiong  Bodb 
as  those  to  the  description  of  a  candidate,  which  he 
would  be  peculiarly  well  qualified  to  decide;  iee 
the  Ballot  Act  1872  (35  A  36  Vict.  c.  33)  scbed. 
1  rules  6, 12, 13«  The  mayor  s  jurisdiction  applies 
only  to  objections  that  can  be  decided  on  inspeo* 
tion  of  the^  nomination  papers.  Ataomiiig  thtft 
the  mayor's  decision  is  not  final,  this  is  a  proper 
subject  for  petition,  the  petitioner  could  not  havo 
proceeded  by  information  in  the  nature  of  a  ^ 
warranto  (35  &  36  Yict.  c.  60,  s.  12).  Tlie  reepoii* 
dents  were  not  qualified,  and  therefore  were  aot 
duly  nominated;  therefore  the  votes  giren  for 
them  were  void,  and  the  petitioners  are  elected* 
He  also  referred  to 

Eeg,  V.  Ledgard^  8  A.  &  E.  585 : 

Ueg,  V.  Porfcifuofi,  L.  Bep.  3  Q.  B.  11 ;  87  L.  J.  S, 
Q.  B. ;  17  L.  T.  Bep.  N.  S.  169. 

/.  0.  Qriffits,  Q.C.  (Anetie  with  him),  for  tlie 
respondents. — The  giving  of  a  proper  notioe  of  the 
election  by  the  town  clerk  is  uot  a  condiftkm 
precedent  to  the  validity  of  the  election;  tiie 
clause  is  directory  only.  The  defect,  if  tbeie  il 
one,  is  not  such  a  defect  as  can  be  tdcen  adyantue 
of  by  petition,  for  the  right  to  petition  is  giveiihf 
35  &  36  Yict.  c.  60,  s.  12,  which  does  not  eztoidtio 
cases  where  the  nomination  is  questioned.  As  to 
the  nomination  papers,  the  mayor  has  jarisdiolioD 
to  see  that  they  are  in  the  proper  form  and  an 
delivered  in  time.  It  was  not  intended  that  there 
should  be  any  appeal  from  the  decision  of  tbs 
mayor,  except  where  a  nomination  paper  wu 
rejected ;  here  there  has  been  no  such  rtnedioiiy 
and  therefore  the  mayor's  decision  is  final.  The 
respondent  Wright's  nomination  paper  having 
been  delivered  to  and  accepted  by  the  town  derk, 
Wright  had  become  duly  nominated  as  a  oandiditfl^ 
and  his  subsequent  act  in  taking  back  the  paper 
could  not  make  him  cease  to  be  a  candidate;  it 
was  not  a  withdrawal,  for  he  could  only  withdraw 
bv  giving  notice  ac'cording  to  the  terms  of  38439 
Vict.  c.  40,  8.  7.  Therefore  Wright  waa  dnly 
elected.  If  the  respondents*  contention  is  wrong* 
and  the  election  is  invalid,  the  petitioners  cannot  be 
held  to  have  been  duly  electea,  but  there  must  be 
a  new  election. 

Cave,  Q.C.  in  reply. 

Brett,  J. — The  material  fact  of  this  case  is 
that  the  notice  given  by  the  town  derk  under 
38  &,  39  Yict.  c.  40,  s.  1,  was  bad  in  this  psr- 
ticular,  tbat  though  it  was  issued  in  pit^MT 
time,  it  gave  notioe  that  the  nominatioiie 
were  to  be  given  in  on  tbe  23rd  Oct.,  where- 
as it  should  have  been  the  22nd.  Tlie  peti- 
tioners were  nominated,  and  their  nominatiooB 
were  sent  in  insufficient  time,  as  also  was  that  of 
one  of  the  respondents,  but  on  the  same  day  he 
takes  it  away,  to  correct  it,  as  he  thought  The 
nomination  of  the  other  respondent  was  sent  in 
within  the  time  named  by  the  town  clerk,  but  not 
in  proper  time.  An  objection  was  taken  on  thil 
ground,  but  the  mayor  decided  against  it,  and  the 
election  was  held.  The  petitioners,  relying  on  the 
validity  of  their  objection,  did  not  poll  their  voten^ 
and  the  two  respondents  were  elected.  It  hei 
been  suggested  on  behalf  of  the  potitionen  UiA 
the  notice  given  by  the  town  clerk  was  veil 
because  it  has  not  followed  the  terms  prescribed 
by  the  section  of  the  Act,  and  the  qaestidi  ii 
raised  whether  we  can  declare  it  to  be  void.  It  ii 
said  for  tbe  respondents  that  we  have  no  juii* 
dictioni  for  we  are  not  the  elecdon  ooart^  bofe  IM 
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Howes  ua>  avothxa  (pets )  v,  TuBiniB  and  aitothbe  (resps.)* 


10  JP.  Bvr. 


reniedy  is  in  the  natare  of  a  quo  tvammto ; 
r  side  says  that  we  hare  jurisdiction.  The 
is,  are  we  honnd  if  there  is  a  defect  in 
)e  to  say  that  the  election  is  void,  or  are 
iberty  to  hold  that  some  defects  in  the 
ronla  have  the  effect  of  avoiding  the 
hot  others  woald  not,  and  then  what  is 
%  of  what  has  been  done  in  this  case  P  It 
Bted  that  the  mayor  having  decided  as  to 
lity  of  the  objection,  his  decision  is  final 
cannot  reWew  it.  With  regard  to  the 
of  the  mayor,  the  question  seems  to  ns 
9  one,  arising  on  the  form  of  the  nomina- 
er,  but  as  to  the  time  within  which  the 
ions  were  to  be  sent  in,  and  as  to  whether 
inations  were  void ;  it  is  not  an  objection 
iper,  and  both  the  grounds  of  objection 
cist  without  there  being  any  defect  in  the 
By  sect.  1  sub-sect.  3  it  is  enacted  that  the 
hall  attend  at  the  town  hall  on  the  day 
)r  the  last  day  for  the  delivery  of  nomina- 
the  town  clerk  between  the  hours  of  two 
'  in  the  afternoon,  and  shall  decide  on  the 
of  every  objection  made  to  a  nomination 
We  think  that  the  only  office  of  the  mayor 
tide  as  to  objections  arising  on  the  nomina- 
er,  and  this  was  not  a  question  for  the 

0  decide,  and  therefore  it  is  open  to  us. 
to  the  delivering  back  of  the  nomination 

he  paper  was  sent  in  in  proper  time  at  first, 
istian  name  of  the  proposer  was  written 

1  abbreviation,  but  it  was  not  such  an 
ktion    as    would    render  the    nomination 

therefore  it  was  a  good  nomination  paper, 
ftper  had  been  withdrawn,  and  the  candi- 

withdrawing  it  had  intended  that  the 
non  should  be  withdrawn,  but  he  had 
rds  changed  his  mind,  this  mi^ht  have 
3d  to  a  withdrawal  of  the  nomination.  As 
3nt  advised  I  should  Bay  that  in  such  a 
^hat  the  second  delivery  of  the  nomination 
ould  be  equivalent  to  a  first  delivery,  and 
.herefore,  be  too  late,  and  the  same  would 
ase  if  at  first  there  were  a  bad  nomination 
3  a  defect  in  the  paper,  and  it  were  taken 
be  corrected,  and  when  it  was  redelivered 
J  for  delivery  had  elapsed.  But  where  the 
;ion  was  in  tbe  first  instance  good,  and  the 
as  withdrawn,  not  in  order  to  withdraw  the 
ion,  but  for  another  purpose,  and  re- 
d  after  the  time  for  delivery  had  expired,  I 
hink  that  this  makes  the  nomination  void. 
>  petitions  were  nominated  in  time,  and 
the  respondents  was  also  nominated  in 
it  the  nomination  of  the  other  respondent 
late,  because  he  was  misled  by  the  notice  of 
Q  clerk,  who  made  a  mistake,  which  might 
lily  be  made  before  the  question  had  been 
I  am  of  opinion  that  the  notice  was 
but  we  have  to  decide  whether  this  is  the 
;ourt  to  say  whether  it  is  wrong  in  such  a 

as  to  avoid  the  election.  We  cannot 
Qore  than  the  Election  Court  could  decide 
ae  Corrupt  Practices  (Municipal  Elections) 

2  (35  &  36  Vict.  c.  60)  ss.  12  to  15.  Sect. 
iT  enunciating  certain  other  causes  for 
h  municipal  election  may  be  questioned, 
ftt  it  may  be  questioned  on  tne  ground 

person  elected  was  at  the  time  of  the 

disqualified  for  election  to  tbe  office  for 

be  election  was  held ;  it  follows  that  the 

elected  may  therefore  be  petitioned  against. 


and  the  election  may  be  declared  void  because 
the  disqualification  existed.  It  has  been  sag* 
ffested  that  this  provision  refers  only  to  personal 
disqualifications,  and  that  if  any  other  kind  of 
disqualification  is  sug|;ested  the  proper  remedy 
would  be  by  information  in  the  nature  of  a  quo 
warranto;  but  at  the  end  of  the  same  section 
there  is  a  provision  that  an  election  shall  nol« 
except  in  manner  provided  by  the  Act,  be  ques* 
tioned  upon  an  information  in  the  nature  of  a  pro 
waarofnio,  or  by  or  in  any  process  or  manner 
whatsoever  for  a  matter  for  which  it  might  be 
ouestioned  under  the  provisions  of  the  Act.  If 
tne  first  part  of  the  section  applied  merely  to 
personal  disqualifications,  as  there  is  nothing  pro- 
vided by  the  Act  for  the  trial  of  questions  relating  to 
the  validity  of  elections  exoept  a  petition,  it  would 
appear  that  an  election  could  not  be  questioned  at 
all  for  any  disqualification  which  was  noc  a  per- 
sonal one.  This  seems  to  show  that  disqualinoi^ 
tion  is  not  to  be  construed  in  such  a  confined 
sense  as  that  contended  for  on  behalf  of  the  re- 
spondents. All  inquiry  under  the  Act  is  to  be 
by  petition,  and  by  ss.  12 — 15  this  court  has  the 
same  power  in  municipal  as  it  has  in  parlia- 
mentary election  petitions.  The  Legislature  in- 
tended all  decisions  of  all  questions  by  which  a 
parliamentary  election  oould  have  been  avoided 
Defore  this  court  had  jurisdiction  to  be  decided  by 
this  court,  and  also,  by  these  sections  to  whioh  I 
have  referred,  this  court  has  the  same  jurisdiction 
in  cases  of  municipal  elections.  I  think,  therefore, 
that  we  have  iurisdiction  to  determine  what  was 
the  effect  of  the  notice  of  the  town  clerk.  It  is 
said  that,  although  this  notice  was  given  in  time, 
vet  because  it  was  wrong  in  its  terms  it  was  void ; 
it  is  said  that  if  there  is  any  defect  which  causes 
the  notice  not  to  be  like  the  form  given  in  the 
schedule  to  the  statute,  then  the  notice  is  void 
necessarily,  although  no  one  may  have  been  misled 
by  it.  I  cannot  think  this  is  so;  I  think  that 
even  if  the  notice  is  only  to  the  same  effect  as  the 
form  provided  by  the  statute,  but  differs  from  that 
form  in  some  particulars,  it  is  not  necessaiily  void. 
But  I  think  if  the  defect  is  so  great  as  to  persuade 
the  court  that  the  electors,  or  a  material  part  of 
them,  were  misled,  so  as  to  cause  the  election  to 
be  contrary  to  the  real  views  of  tbe  constituency, 
and  this  result  has  foirly  and  reasonably  been 
brought  about  by  a  defect  in  the  notice,  the  court 
has  power  to  say  that  the  notice  is  void,  and  if  it 
is  void  It  seems  that  every  person  nominated  as  a 
candidate  for  election  would  be  disqualified,  and 
the  election  would  be  void.  Here  it  is  clear  that 
one  candidate,  the  person  who  had  a  majority  of 
votes  at  the  election,  was  misled  by  the  defect  in 
the  notice.  We  cannot  say  which  of  the  two 
petitioners  would  be  elected  if  we  simply  declared 
that  the  respondent  Turner  was  not  duly  elected. 
The  defect  in  the  notice  may  have  or  might  have 
misled  others,  and  it  seems  to  be  such  a  defect  as 
misled  an  important  part  of  the  constituency; 
and  so  the  notice  and  nomination  were  bad,  which 
made  the  whole  election  void,  and  all  the  pe- 
titioners and  respondents  were  disqualified.  I  think 
the  proper  decision  is  that  this  eleottoo  is  void, 
and  there  must  be  a  new  election. 

Denmav,  J. — I  am  of  the  same  opinion.  The 
first  pomt  is  as  to  the  power  of  the  mayor,  and  aH 
t>  that  I  agree  with  my  brother  Brett  that  38  A 
30  Vict.  c.  iO,  8. 1,  sub-sect.  3,  was  not  intended 
to  give  the  mayor  so  strong  a  power  as  to  enable 
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him  to  dispense  with  the  neoeesity  for  delivering 
the  nomination  papers  on  the  statutory  day ;  the 
questions  as  to  the  day  of  delivering  the  nomi- 
nation papers,  and  as  to  the  effect  of  the  notice 
were  beyond  the  jurisdiction  of  the  mayor.  It 
follows,  that  if  the  mayor  had  no  power,  this 
court  must  decide  the  matter,  for  the  (]^ue8tion 
arises  whether  the  candidates  were  disqualified,  or 
whether  those  who  were  elected  were  not  duly 
elected  by  a  majority  of  lawful  votes.  Unless 
this  is  a  caaua  Ofnissus,  I  think  it  is  a  case  within 
sect.  12  of  the  Corrupt  Practices  (Municipal 
Elections)  Act  1872  (35  A  86  Vict.  c.  60).  On 
the  facts  stated  in  the  special  case,  it  was  directly 
in  (]^ueBtion  whether  certain  persons  were    dis« 

Soalified,  and  whether  certain  persons  were  duly 
ected  by  a  majority  of  lawful  yotes.  It  is  con- 
tended that  this  court  has  no  power  to  avoid  the 
election,  but  I  think  that  would  be  an  erroneous 
conclusion.  By  sect.  15  of  the  Corrupt  F^tices 
(Municipal  Elections)  Act,  1872  (35  A  36  Vict, 
c.  60),  this  court  has  jurisdiction.  That  statute 
imposes  on  the  court  the  duty  of  first  seeing 
whether  on  the  facta  of  the  case,  or  according  to 
law,  the  person  declared  elected  was  properly 
elected,  or  if  any  other  persons  were  elected,  ana 
if  the  court  cannot  say  either  that  the  person 
declared  elected  was  properly  elected,  or  that 
some  other  person  was,  the  court  has  power  to 
declare  the  election  void.  Now  in  this  case  can 
the  court  do  justice  by  declaring  that  any  person 
is  entitled  to  be  considered  duly  elected,  or  are  we 
driven  to  the  alternative  of  demaring  the  election 
▼oid  P  I  think  justice  cannot  be  done  except  by 
adopting  the  latter  course.  We  ca  mot  say  that 
any  one  or  more  of  the  candidates  were  properly 
rejected  or  elected.  Consequently  the  election  is 
void,  and  there  must  be  a  new  one. 

A&CHiBALD,  J. — I  am  of  the  same  opinion. 
Questions  are  raised  as  to  the  efiect  of  the  nomi- 
nation papers,  and  as  to  the  jurisdiction  of  the 
mayor.  I  agree  with  my  brothers  Brett  and 
Denman  as  to  the  power  of  the  mayor,  that  it 
only  extends  to  deciding  on  objections  arising 
on  the  face  of  the  nomination  paper,  and  that  he 
cannot  decide  whether  a  candioato  is  qualified  or 
not.  I  think  that  the  respondent,  Wright's  nomi- 
nation paper,  if  it  was  j;ood,  was  never  withdrawn 
with  the  intention  of  withdrawing  the  nomination, 
and,  as  to  its  validity,  writing  the  proposer's 
Christian  name  "Freak"  is  sufficient.  If  the 
paper  was  invalid,  and  were  taken  away  and 
amended,  I  think  it  would  be  right  to  say  that  it 
would  be  invalid  if  it  were  redelivered  after  the 
proper  day  for  delivery,  but  it  is  not  necessary  to 
decide  that  point,  for  our  decision  resto  on  the 
ground  that  the  notice  was  invalid.  The  statute 
38  A  39  Vict.  c.  40,  which  repeals  22  Vict.  c.  35, 
s.  5,  provides  by  sect.  1,  sub-sect.  1,  that  nine  days 
at  least  before  the  election,  the  town  clerk  shall 
give  a  notice  in  the  form  in  the  schedule  or  to  the 
like  effect,  and  specifies  how  t  e  notice  is  to  be 
published,  and  b^  sub-sect.  3  every  nomination 
paper  is  to  be  delivered  seven  days  at  least  before 
the  day  of  election.  This  was  the  ordinary 
annual  election.  The  town  clerk  gave  the  notice 
wrong;  two  candidates,  the  petitioners,  were  in 
time  in  delivering  their  nomination  papers,  and 
the  respondent  might  was  also  in  time,  but  the 
respondent  Turner  was  too  late.  Then  was  he 
misled?  The  only  inference  is  that  in  conse- 
qaence  of  having  received  insi^cient  notioe  he 


delivered  his  nomination  paper  oq  the  23id 
Without  necessarily  considering  whether  the 
provisions  as  to  notice  are  direototy  or  oompul* 
sorv,  it  is  enough  to  say  that  if  they  are  directory, 
and  the  candidate  is  misled  through  their  not 
having  been  followed,  it  is  a  bad  notioe.  In  thii 
case  the  defect  in  the  notioe  did  midead  one  of 
the  candidates,  and  caused  him  to  send  in  hii 
nomination  paper  too  late,  and  there  has  not  been 
a  proper  election  by  the  voioe  ot  the  oonstitiiencrr. 
It  is  said  then  we  have  no  jurisdiction  to  deoias 
this  case,  but  I  think  that  the  Corrupt  PraotM 
(Mumcipal  Elections)  Act  1872  (35  A  86  Yiot.  a 
60)  shows  that  the  intention  was  to  tranafiBr  ill 
such  trials  to  the  Election  Court  created  by  thit 
Act,  with  power  to  reserve  questions  of  law  for 
the  Court  of  Common  Pleas.  Sect.  12  of  tint 
Act  provides  for  c^uestioning  an  election  oo  the 
ground  of  disqualification  in  terms  which  oo  ons 
reading  mav  appear  somewhat  reeiricted*  bat  I 
do  not  think  that  they  need  be  so  read,  and  sect 
15,  sub-sect.  4,  shows  that  the  court  is  to  deoids 
whether  the  election  is  void  absolutely,  or  whether 
it  ought  to  be  held  invalid  on  the  ground  stated  in 
sect.  12,  that  the  candidate  was  disanalifiad.  I 
think  we  must  hold  this  election  Toio,  and  order 
another  to  be  held. 

Judgment  accordingly  witKo%U  cotU. 

Solicitors  for  the  petitioners,  Elwes  and  Sharps, 
for  George  Bande,  Northampton. 

Solicitors  for  the  respoiidente,  Vixardf  Orwh 
der,  and  Co. 


EXCHEQUER   DIVISION. 

Beportod  by  H.  Lsxob  and  ▲•  Pawsoh,  Baqn.* 

at-Law. 


Qaiwrday,  Jan.  29.,  1876. 

(Before  Kelly,  C.B.  and  Pollock  and  Huddli* 

STON,  BB.) 

FORDEB  V,  HaNDTSIDE  AND  Co.  (LiMITXD). 

Income  toM— Traders — Reium  of  profits — Dsdae- 
tion   J  or  depreciation  of  trade    buildings  and 
machinery,  ife. — Addition  to  capital — 5  ^  6  Ftefc 
c.  35,  8.  lOO,  schedule  D,  case  1,  rule  3,  a$id  a 
159 — Construction  of, 
A  company  carrying  on  httsiness  as  iro^foundenfi» 
making  a  return  of  their  annual  profits  amd 
gains  under  schedule  D  for  the  purpose  of  assess 
ment  to  the  income  tax,  are  not  entitled  to  oIotM  a 
deduction  in  respect  of  a  sum  ofmone/y  afiwtiafl| 
set  apart  by  them  out  of  their  net  profits^  im  a^ 
cordance  wUh  tlieir  articles  of  associatumf  fsr 
**  deprecialion    of  buildings,  fixed   plants  isi 
machinery"  the  am>ount  so  sit  aside  being  fsd 
profits  and  an  addition  to  capital,  and  not  a  sum 
expended  in  repairs,  and  the  deduction,  ihsr^fitn, 
being  contrary  to  5  ^  6  Vict,  c.  35,  s.  100.  seksdsk 
D,  case  1,  rule  3. 
8o  held  by  the  Exchequer  Division  {KeOy,  (?•& 
and   Pollock  and  Huddleston,  BB.),  appnmkt 
the  ca^e  of  Addie  v.  the  Solicitor   of  Inkaa 
Bevenue  (in  the  Scotch  Court),  12  Scotch  L&» 
Bep.  274. 
This  was  a  case  stated  for  the  opinion  of  tlia  ooort 
pursuant  to  the  provisions  of  37  Vict,  a  16,  as.  8iai 
9,  in  the  matter  of  an  appeal  of  Andrew  'HM/ti^ 
side  and  Company  (Limited),  against  an  asMt* 
ment  to  income  tax  under  schedule  D,  made  npOB 
them  by  the  commissioners  for  the  diatriot  flf 
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MoriMtown  aod   Litohnroh,   in  the   coontv   of 
Dvbf. 

Gabs. 

For  (he  Tear  1874-187S,  an  asBMiment  nndet- 
adwdale  D  waa  made  bv  the  oommuBionera  tor 
the  diatriot  above  named  apon  Andrew  Kand;- 
■ida  and  Company  (Limited),  a  company  atuTjiDg 
on  the  bnaiDeaa  of  iron  EoonderB  in  the  parisb  m 
St.  Alkmine,  in  Derby. 

Hie  UMBBment  made  npon  the  company  waa 
S642I.,  the  amount  taken  from  their  own  report, 
and  tfierein  Bpecified  ae  net  profits ;  bnt  in  thia 
■monnt  a  snm  of  15091.  7§.  6ti.  is  shown  as  "  amount 
writteDofftbrdepreDiationof  bnildings,  fixed  plant, 
■nd  maohinery,  (a)  The  company  (the  now  re- 
■pondents]  on  their  appeal  to  the  commisBionen. 
on  the  2EHb  Jnne  1875,  prodnced  a  balance  sheet 
far  the  year  ended  on  the  29th  Jane  1B74,  being 
(heir  flrat  year  of  trading,  and  objected  to  the 
cliarge  in  re«peot  of  the  snm  of  1509*.  7(.  6d. ;  and 
oonteoded  that,  inasmaeh  aa  sach  sam  had  no  real 
esutenoe,  bnt  waa  written  off  in  the  aoconntB  in 
aocordance  with  the  artioles  of  association,  as  the 
worka  mnst  of  seoeesity  depreciate  from  year  to 
jMtr,  and  as  the  earn  expended  in  repairs  coQld 
not  entirely  replaoe  enoh  depreciation,  they  were 
joBtified  in  writing  off  that  nmoont  as  a  dedno- 
tion.(b). 

The  BQrreyor  (the  now  appellant)  objected  that 
Uie  Bnm  apftaJed  wunst  was  a  deduction  in  re- 
q»ot  of  capital,  and  aa  snoh  waa  contrary  to  the 
proviaiona  of  the  8rd  rule  of  eectioo  100  of  the  5 
«  6  Yiot.  c  36,  that  no  allowance  for  depreciation 
waa  prOTided  for  in  the  aaid  Act,  and  that  sect, 
150  prohibited  any  deductions  being  made  except 
thoae  expressly  ennmerated  in  the  AcL 

The  majority  of  the  commissionera,  however, 
being  of  opinion  that  persona  in  trade  were 
equitably  entitled  to  write  off  from  their  profits 
each  year  a  anm  for  depreciation,  and  that  the 
amount  claimed  was  fair  and  reasonable,  decided 
in  Eavoor  of  tiie  company. 

Hie  anrreyor  being  dissatisfied  with  snch  deoi- 
■ion.  requested  that  a  case  for  the  opinion  of  the 
oonrt  Bhonid  be  stated. 

The  opinion  of  the  ooart  is  therefore  desired  as 
to  whether  the  appellants,  (the  now  Teepondents, 

&i \ y i.:c-j  ;_ 1  ■  1.1.1, 


by  them  for  depi 
The  material  parts  of  the  Act  of   Parliament 


{»}In  the  oonne  of  ttw  anamant  it  waa  aamittad  that 
(be  eoopaaj  had,  >■  tber_  might  preparlr  do,  written  off 

(b)  T^  138th  Biticl*  of  the  oompvij'a  artialM  of 
'  tioa  OS  wUoh  thaj  railed  sa  abon  mnitioiied  ii  a« 
I  "  nie  diraotor*  maj  from  time  to  tima,  bslora 
'"'"'■f  anj  diTidend,  sat  aaide  out  of  the  net 
a  of  the  eoBpany  inch  lom  as  thej  think  proper  aa 
I  TMsrve  faad,  for  the  porpoaa  of  mcetur  oootiD^enaiea, 
r  at  pntobaaiu,  ImprorinE,  en1»rgiaB,  rebaildiDg,  re- 
loela*,  teiaaUwag,  or  maitiUltilng  tha  worha,  plant, 
■d  otiMt  ptmUsM  or  pnpertj  of  the  oompanj,  oi  tba 
— " —  ir  eonatnialion  of  new  bnildinge,  works,  or 
or  eqnaliaing  diridendB,oi  for  ai^  otbsr  pnr- 
■aotad  with  the  bufoaBS  of  the  oanpan;.  or  in 
_je  of  ear  of  tbaobi^ota  of  the  oompanj  ;  and 

«  wuif  be  applied  aeoordinglj  from  tima  to  time 

!■  mnih  NauMT  as  the  dlnotors  m^  dataimina.  Tba 
navre  fond,  or  soah  part  Utarsof  for  Urn  tima  being  m 
Ii  net  iareatad  as  haialnBltar  provided,  mav  be  naad  for 
Iha  ■naeal  potposee  of  the  oompanj.  The  tDtaraatof 
IhafeaamendabaU  be  treated  as  aoDiial  profita  of  the 


[Bz.  Dn. 

(5  ft  6  Tiot  0.  35)  relied  on  by  the  Grown  and 
referred  to  in  the  oaae  and  the  judgment  of  the 
court,  arc  the  third  mie  to  the  first  oaae  in 
Schedule  (D)  sect.  100,  of  the  Aot,  and  seat.  159. 

Bule  3  ia  as  follows  : 

Tbird,  in  aatlmaldng  tha  profits  and  gafoa 
nndar  Sobsdale  (D),  or  for  tha  parpoaa  of  ai. 

iJD^  thereon,  no  bob  ahaU  be  aatagainatoi 

from,  or  allowed  to  be  set  againat  oi  dadnated  fi^ 
anob  proflt*  or  g^na  on  aeoonnt  of  any  snm  expanded 
for  rapeira  of  ptamiaaa  oempled  (Or  ik»  potpoae  M  eaah  . 
trade,  mannfaatora,  advaatnre,  or  ooooBrn,  net  for  aajr 
Bom  aipended  for  the  aapplj  or  lepaira,  or  altatation  of 
any  impleeuDta,  ntaoailB,  or  artiolBS  emplOTed  (or  the 
purpoie  of  Bvoh  trade,  uaiinfaiotiire,  advaotare,  or 
oonotra,  beyond  the  Bom  aimnally  expended  for  Baflh 
pnrpoaaa  seoordliig  to  an  average  of  three  jtmrt  preoed. 
ing  tha  year  hi  wUoh  aaoh  saaaaamaot  aball  be  Bwda ; 
nor  on  aooonnt  of  aoj  loaa  not  oonnaotad  with  or  sridng 
out  of  (ooh  tiade ;  BOr  on  aoooDHt  of  anj  oapitM 
wjthdrkwti  tbenfrou ;  dot  for  an;  anm  emplojed  or 
intended  to  be  emplt^ed  aa  eapital  in  aneh  trade,  to. ; 
nor  for  anv  capital  employed  in  tinprovamant  of  prsmlaaa 
oomipied  for  tha  pnrpoae  of  anoh  tiada,  fte. ;  nor  on 
aoaoDDt  or  atidei  pretaneeot  any  intareet  whioh  i^ht. 
have  been  made  on  laob  sams  tf  laid  oat  at  intanlat  j 
nor  tor  any  debts  exoapt  bad  debts  proved  to  be  anoh  to 
the  Batianotiaa  of  tha  oomniiaaionera  Mapaotivalf  ;  sot 
for  any  avaiaga  loaa  beyond  the  aotoal  amount  of  lOBB 
after  edjulaient ;  nor  for  anv  snm  reeoverabla  nndar 
an  iadentnie  or  oontnwt  of  inoBmnity. 

Sect.  159  enaots : 

That  in  tha  oompatation  of  dntj  to  benude  nndsr  this 

-■ '-  enf  of  the  eaaaa  befMS  menlionad,  either  by  the 


party 


or  ddlveriog  any  liat  or  b 


dednotionB  thsrefnim  than  enoh  aa  al ^ 

rated  in  this  Aot,  nor  to  make  any  dadnetion  on  aooonnt 
of  any  annoal  intereat,  annoity,  or  othac  aaaoal  pay- 
ment to  be  p^d  to  any  penooa  oat  of  any  ptoflta  or 
gains  obargaabla  by  thia  Aot,  in  regard  that  a  iinmor> 
tlonate  part  of  tha  dn^  ao  to  be  ohaiged  ia  allowed  to 
be  dednotad  on  making  sooh  peymentai  nor  to  nuke 
soy  dadootlon  from  the  ptoSta  or  gm^B  analng  bom  asy 
property  herein  daaoribed,  or  from  any  onoa  or  lou 
ployment  of  ptuBt  on  saoonnt  of  diodnotlon  <rf  oapital 
amplojed,  or  of  loaa  anatained  ie  any  trade,  maanfaotDM, 
adventara,  or  oonoam,  or  in  any  proteBaion,  employment, 
or  vooation. 

Finder  (with  whom  were  the  AHemey-Oeneml 
(Sir  J.  Holker,  Q.G.)  and  the  BoUcUor-Qmeral 
(Sir  H.  8.  Giffard,  Q.G.),  for  the  Grown,  contended 
that  the  company  were  not  entitled  to  the  dedno- 
lion  which  they  claimed  in  respect  of  thia  sum  of 
15091.  7«.  6d.,  set  asioe  by  them  to  meet  the  ex- 
pected yearly  depreoiation  in  their  maohinerr  and 
works.  Admittmg  the  company  to  be  jnstified 
under  their  138th  article  of  association,  in  writing 
off  this  sum,  the  dednction  is  one  which  cannot 
possibly  be  allowed  in  law,  being  quite  contrary  to 
the  expresB  terma  of  the  Act  of  Parliament;  (see 
Bule3.casel,achd.  D.,BecL  100;  and  sect.  159  of 
the  5  ft  6  Yict.  e.  35).  They  have  already  claimed 
in  their  account  and  been  allowed  a  sum  for 
repairs ;  bnt  this  amount  now  claimed  is  no  more 
or  less  than  an  addition  to  or  an  investment  of 
capital.  This  precise  point  of  depreciation  waa 
before  the  First  Division  of  the  Scottish  Goort  in 
Feb.  1875,  in  the  case  of  Addie  and  3ons  v.  The 
Holieitor  of  Inland  Benenve  (12  Scottish  Law  Bep. 
-74),  and  the  short  jndgment  of  the  Lord  Presi- 
lient  (in  which  the  three  other  Lords  of  Seesion 
ooucurred),  is  so  completely  in  point,  and  so 
decisive  of  the  present  queetioo,  that  I  will 
read  it  bb  my  argument  on  the  part  of  the 
Grown  on  the  present  occasion.  His  Lordship 
said,  "The  appellants  have  boon  Bssessed  uudrr 
sobednle  B.  in  respect  of  profits  from  their  buf i- 
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ness  of  ironiDasters,  and  they  claimed  to  have 
dedacted  from  sach  profits  two  snms  of  55251. 
and  4435L,  as  a  percentage  for  pit  sinking  and 
depreciation  of  buildings  and  machinery,  upon  the 
ground  that  the  sinking  of  new  pits,  though  only 
an  occasional  thing,  is  still  part  of  what  may 
fidrly  be  called  the  annual  expenditure,  necessarily 
incurred  in  realising  the  profits  from  their  trade. 
There  is,  I  think,  only  one  point  to  be  determined 
here,  and  not  two,  as  represented,  because  the 
machinery  and  buildings  connected  with  a  pit 
appear  to  me  to  be  just  part  of  the  pit  itself.  It 
is  one  compound  structure  necessary  for  the  work- 
incT  of  the  mine,  and  the  question  is  whether,  under 
the  special  rules  of  the  Income  Tax  Act,  they  are 
entitled  to  deduct  something  on  account  ol  the 
amount  expended  in  makin|^  a  new  pit.  Now  1 
am  quite  clear  that  the  makmg  of  a  new  pit  in  a 
trade  of  this  kind  is,  in  every  sense  of  the  term, 
just  an  expenditure  of  capital.  It  is  an  investment 
of  money,  of  capital,  and  must  be  placed  to  capital 
account  in  every  properly  kept  oook  applicable 
to  such  a  concern.  Now  if  that  be  so,  it  seems  to 
me  that  the  provision  of  the  third  rule  under  the 
first  head  of  sect.  100  of  the  Property  Tax  Act,  is 
conclusive  upon  the  question  before  us,  because  it 
is  there  provided  that  in  estimating  the  balance 
of  profits  and  gains  chargeable  under  schedule 
D.,  or  for  the  purpose  of  assessing  the  duty 
thereon,  no  sum  shall  be  set  against,  or  deducted 
from,  or  be  allowed  to  be  set  against,  or  be 
deducted  from,  such  profits  or  gains  on  account 
of  any  sum  employed,  or  intended  to  be  em- 
ployed, as  capital  in  such  trade.  It  seems  to  me 
that  it  is  quite  unnecessary  to  go  beyond  that  one 
part  of  the  statute.  No  doubt  some  support  may 
oe  had  also  from  the  159th  section,  but  I  think 
thia  rule  is  in  itself  perfectly  conclusive.  As  soon 
as  yon  ascertain  that  this  is  an  expenditure  of 
capital,  there  is  an  end  to  any  proposal  to  deduct 
anything  in  respect  of  it,  and  on  that  simple 
ground  I  think  the  judgment  of  the  commissioners 
light." 

Grantham,  for  the  respondents,  the  company, 
contra^  was  oalled  on  by  the  court. — This  point  has 
never  been  discussed  or  decided  by  any  court 
except  in  the  Scotch  case  now  cited  on  the  part  of 
the  Crown,  and  which  I  submit  does  not  apply.  In 
the  case,  as  that  was,  of  a  mine,  and  a  pit,  and 
machinery  for  bringing  up  coal,  where  a  new  shaft 
is  sunk  or  opened,  it  is  a  new  concern,  and  an 
investment  of  new  capital.  But  here,  in  these 
heavy  ironworks,  tlie  wear  and  tear  is  great,  and 
the  actual  work  causes  a  very  large  depreciation 
in  the  machinery  and  works,  Ac.,  every  year,  which 
cannot  be  met  by  mere  repair.  [Kelly,  C.B. — 
Were  it  not  for 'the  words  of  the  Act  of  Parlia- 
ment I  should  be  inclined  to  think  that  the  view 
of  the  matter  would  be  in  your  favour.]  No  doubt 
the  words  of  the  ^ct  are  stroncr,  but  I  submit  the 
prpHont  is  a  very  different  case  from  the  Scotch 
mining  case.  That  was,  no  doubt,  a  question  of 
npital ;  but  the  present  cmc  does  not  come  within 
the  provision  of  the  Act  which  was  intended  to 
apply  to  capital.  The  depreciation  here  cannot  be 
met  in  any  other  way,  and  if  this  is  not  to  he 
lillowed,  all  the  capital  would  in  a  few  years 
be  gone.  No  doubt — as  my  friend  has  argued — if 
the  entire  machinery  is  worn  out  in  course  of 
years,  and  is  replaced  by  new,  that  would  be 
charged  to  capital ;  but  here  it  has  to  be  reinstated 
every  one  or  two  years,  piece  by  piece  as  it  were ; 


it  is  a  depreciation  going  on  oonatftntlyt  and  oat 
occurring  entirely  at  any  one  time,  and  a  olett 
sweep  made  once  for  alL  No  average  for  three 
years  can  be  arrived  at«  Now  the  oompaayhae 
only  been  at  work  some  eighteen  monthik  aad 
they  are  entitled  to  make  the  dednotioii  noir 
claimed ;  and  at  the  end  of  three  yean,  when  the 
average  amount  of  the  repairs  can  be  oorredlj 
calculated,  they  can  be  surohai^ged  for  any  tlMl 
may  have  been  wrongly  deducted.  The  nile  in 
the  sixth  case  in  Schedule  (D)  to  aeotion  100  ii 
applicable  to  the  present  case^and  the  oommto- 
sioners,  who  are  well  qualified  to  jadi^a  in  the 
matter,  have  decided  on  a  fair  and  equiteble  viev 
of  the  matter,  and  that  deciaion  the  oomt  will 
uphold. 

Finder  was  not  called  upon  to  rep\y. 

XsLLT,  C.B. — Whatever  may  be  our  opinion  ot 
the  justice  and  fairness  as  regards  commemal  or 
manufacturing  interests,  of  some  parte  of  thif 
Act  of  Parliament  upon  which  there  i«  no  cue 
now  before  the  court,  and  upon  which  I  do  not  M 
myself  at  liberty  at  all  to  comment,  it  is  perfectiy 
clear  that  upon  the  3rd  rule  in  the  first  case  in 
schedule  D  of  the  Act,  the  reapondenta,  the 
traders,  arc  not  entitled  to  the  deduction  whidi 
has  been  claimed  by  them.  It  appears  that  in  the 
138th  article  of  the  company 'i4  articles  of  aseoda* 
tion  there  is  a  provision  that  a  reserve  fund  ia  to 
be  formed,  and  before  reoo-n mending  a  dividend, 
and  of  course,  therefore,  before  they  pay  any,  the 
company,  perhaps  very  prudently  and  properiy, 
agree  to  set  aside  from  their  net  profits  a  sam  m 
a  reserve  fund  for  the  purpose  of  meeting  contin* 

fencies.  But  what  are  those  contingencies  I 
'hey  are  a  variety  of  matters  which  the  company 
have  no  more  right  to  deduct  from  the  net  profite 
and  say  that  the  net  profits  are  thereby  diminished 
and  that  they  have  not  really  netted  that  amoont 
of  profit,  than  they  would  have  a  right  to  dedoot  a 
sum  which  they  might  spend  upon  the  purchase  of 
a  house  or  a  carriage.  What  they  say  ia  that  it 
is  **  for  fho  purpose  of  meeting  contingencies,  or 
of  altering,  improving,  enlarginf^,  rebnildiag, 
res  tori  ;?g,  reconf>tructing,  or  maintaining  the 
works,  plant,  and  other  premises  or  property  cf 
the  company.  Now  I  leave  out  the  word  ''re- 
pairing,'* because  it  is  admitteil  that  they  aie 
en  tit  1^  to  deduct,  and  they  have  dedaoted,  a 
sum  for  repairs ;  and  we  must  take  it  for  granledt 
as  there  is  no  appeal  against  that  dedaction  OQ 
the  one  side  or  the  other,  that  it  is  a  proper  de- 
duction according  to  the  Act  of  Parliament.  The 
article  then  goes  on  to  say,  **  or  the  ereotioB  or 
construction  of  new  buildings,  works,  or  phMiti 
or  for  equalising  dividends,  or  for  any  other  par* 
poses  connected  with  the  busineas  of  the  OOB* 
pany,  or  in  furtherance  of  any  of  the  objecteof 
the  company,  and  the  same  may  be  applied  accord* 
ingly  from  time  to  time  in  such  manner  as  tfaft 
directors  may  determine.'*  The  queation,  then,  i^ 
are  the  company  entitled  to  claim  a  deduction  in 
respect  of  that  portion  of  the  reserve  fand  wfaiflh 
they  hsve  set  aside  for  the  purpose  of  applying 
or  which  they  may  have  applied,  to  any  of  the  pv* 
poses  above  mentioned  besides  repairs.  No  dnoht 
they  are  empowered  by  their  arcidea  to  net  the 
amount  as -de  and  to  apply  it  to  any  of  the 
many  pnrfKDses  mentioned;  but  the  caae  sbovi- 
clearly  that  such  sum  is  net  profit,  and  in  By 
opinion  it  is  clearly  contrary  to  the  Act  of  Ferlia* 
ment  that  the  deduction  claimed  should  liulllowrf 
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FOBDBB  t7.  HA]n>TSIDB  ANB  Oo.  (LIMITED.) 


[Ex.  DiT. 


9t  is  (mite  explicit,  and  admits  of  no  doubt- 
liflBknilt  question  of  oonstmotion.    It  says 

estimating  the  balance  of  profits  and  gains 
able  under  schedule  D,  or  for  the  purpose  **  of 
ng  the  duty  thereon,  no  sum  shall  be  set 
^  or  deducted  from,  or  allowed  to  be  set 
li  or  deducted  from,  such  profits  or  gains 
ount  of  any  sum  expended  for  repairs 
amises,  occupied  for  the  purpose  of 
nade,  mann&cture,  adventure,  or  concern, 
r  any  sum  expended  far  the  supply  of,  re- 
>r  alterations  of  any  implements,  utensils,  or 
1  employed  for  the  purpose  of  such  trade, 
sctore,  adventure,  or  concern,  beyond  the 
inally  expended  for  such  purposes,  according 
iTerage  of  three  years  preceding  the  year  in 
such  assessment  shall  be  made.*'  Now,  just 
luppose  that  this  business  had  been  carried 

three  or  four  vears,  and  that  the  average 
ituallv  expended  for  the  necessary  and  usual 
I  had  been  500Z.  a  year,  the  company, 
t  case,  would  be  entitled  to  deduct  from 
nount  of  their  net  profits  500Z.  The 
e  of  the  expenditure  upon  the  repairs 
8  past  three  years  would  be  about  what 
ronld  expect  to  expend  in  repairs  in  the 
g  year,  tne  year  of  charge  in  question,  and 
ould  be  a  fair  and  just  deduction  from  their 
But  here  it  is  said  that  the  case  is  different, 
B  the  company  have  been  in  business  only 
lar.  But,  tnere  being  no  specific  proviso  in 
itute  applicable  to  that  state  of  things,  the 
is  that,  if  we  are  to  take  the  average  of  three 

0  determine  how  much  may  be  expected  to 
ended  in  repairs  in  the  year  to  come,  and 
3  are  not  three,  nor  even  two  years,  bat  only 
ur,  we  must  get  the  best  information  that 
,  and  must  judge  from  what  has  been  done 

that  one  year  what  will  be  the  probable 
t  expended  in  the  ensuing  year,  and  calcu- 
le  proper  deduction  on  that  footing.  But 
estion  here  is,  not  what  sum  has  been  ex- 

1  upon  repairb,  inasmuch  as  it  is  admitted 
sum  has  been  set  aside  and  allowed  as  a 

ion  from  the  net  profits  in  respect  of  the 
that  have  been  effected,  but  it  is,  whether 
pendents  are  entitled  to  deduct  this  entire 
f  1509Z.,  which  may  be  applied  anywhere, 
my  time,  and  in  any  way  tney  please,  for  a 
variety  of  purposes,  which  are  actually  for- 
,  directly  as  well  as  indirectly,  by  the  pro- 
of the  Act  of  Parliament  P  All  that  thev 
itled  to  deouct  they  have  already  deducted, 
%  the  reasonably  probable  amount  of  re- 
1  the  ensuing  year,  and  no  other  deduction 
wed  by  the  terms  of  the  Act.  Our  judg- 
iierefore,  in  my  opinion,  should  be  for  the 

XKJK,  B. — I  am  of  the  same  opinion.  The 
lestion  here  is  whether  the  amount,  1509/. 
written  off  for  the  depreciation  of  buildings 
lant,  and  machinery,  can  be  properlv  de- 
in  estimating  the  income  tax  payable  by 
npany.  Now,  in  my  judgment,  upon  no 
iction  of  the  Act  of  Parliament  can  that 
ion  be  made.  Strictly  speaking,  there 
ifference  between  what  is  called  an  equit- 
instruction  of  an  Act  of  Parliament  and  any 
onstruction.  It  appears  to  me  that  upon 
•Btjust  and  favourable  construction  of  this 
Parliament,  as  regards  the  respondents, 
10  not  entitled  to  this  deduction.    There  are 


three  modes  in  which  this  fund  to  meet  the  depre- 
ciation of  machinery  may  be  dealt  with.     One  is 
by  adding  to  the  company's  original  capital  what 
is  called  a  depreciation  fund;    the  second  is  by 
laying  aside  out  of    the  annual  profits,    which 
would  be  otherwise  divisible  among  the  share- 
holders, a  certain  sum  to  meet  the  estimated  de* 
preciatiou  ;  and  the  third  is  by  waiting  until  the 
depreciation  occurs,  and  then  either  repairing  or 
reinstating  the  machinery,  so  as  to  make  it  of 
equal  value  and  efficiency  to  that  which  it  was 
before.    There  are  many  ways  in  which  expenses 
accrue  by  reason  of  depreciation.    There  are  cases 
where  there  is  a  renewal  of  machinery  from  week 
to  week,  and  sometimes  from  day  to  day;  and 
there  are  cases  in  which  the  machinery,  or  cer- 
tain parts  of  machines  employed,  may  cost  many 
hundred  pounds,  and  the  depreciation  of  which 
does  not  occur  actually  from  day  to  day,  or  is  not 
appreciable  from  day  to  day,  but  comes  in  the 
shape  of   breakage  or  other  accidental  or  occa- 
sional occurrences,  and  as  to  which  there  may  be 
a  statement  from  year  to  year.    Now,  the  way  in 
which  that  would  practically  be  met  under  this 
Act  of  Parliament  is  this  :    Whether  the  depre- 
ciation were  small  or  great,  and  the  consequent 
reinstatement    small   or  great,   it  would  all,  in 
the  long  run,  supposing  the  conoern  to  be  a  going 
concern,  be  met  justly  and  fairly  under  this  Act, 
when  the  money  was  actually  expended ;  because 
the  words  of  the  3rd  rule,  under  the  1st  case  of 
schedule  D  are,  '*  Nor  for  any  sum  expended  fbr 
the  supply  of  repairs  or  alterations  of  any  imple- 
ments, uteusila,  or  articles  employed  for  the  pur- 
pose of   such  trade,  roanulacture,  adventure,  or 
concern,  beyond  the  sum  usnally  expended  for 
such  purposes."    Therefore,  where  machines  are 
employed  which  require  new  parts  to  be  supplied 
every  week,  or  eveiy  month,  or  at  the  end  of  a 
year,  or  when  a  breakage  occurs  and  causes  a  large 
outhiy  to  reoair  it,  all  that  expense  and  outlay 
comes  in  in  the  average  of  three  years,  however 
large  the  amount  may  be.     In  that  way  perfect 
justice  would  be  done  between  the  parties,  and  the 
deductions  wnich  the  company  now  claim  would, 
in  the  long  run,  be  allowed  them.     But  it  may  be 
said  that,  supposing  it  is  not  a  going  concern,  and 
there  is  a  sale,  then  there  would  be  a  very  great 
depreciation ;  but  that  depreciation  does  not  affect 
any  question  arising  under  this   Act  of  Parlia- 
ment   A  depreciation  always  takes  place  when  a 
concern  is  sold,  not  as  a  going  conoern,  but  as  one 
that  bas  failed,  or  for  some  reason  or  other  has 
stopped.    The  only  question  for  our  consideration 
is,  whether  this  estimated  amount,  laid  aside  from 
year  to  ^ear,  or  written  off  for  the  depreciation 
of  buildings,   fixed  plant,  and  macbiuery,  comes 
within  the  words  of  the  section.     I  think  it  quite 
clear  that   it   does   not,  and    that   therefore  the 
commissioners  in  this  case  were  wrong,  aud  that 
consequently   our  judgment   should    be  for  the 
Crown. 

HuDDLESTON,  B. — I  am  of  the  same  opinion.  It 
is  quite  clear  on  reading  this  case  that  this  sum 
of  150^1.  is  a  sum  which  any  prudent  person  woold 
no  doubt  put  by  or  lay  asiae  for  the  purpose  of 
meeting  what  may  be  called  the  expenses  of 
renewal.  The  articles  of  association  clearly  con- 
template that  it  should  be  carried  into  the  capitMl 
account,  and  that  the  comp  my  might  make  use  of 
the  money,  but  if  they  did  so  it  would  be  in  the 
capital  account,  appearing  on  one  side  as  drawn  or 
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Kabbtiu  V,  DuBST. 


[PBir.Ofc 


The  Scotch  cue,  which  has  been  refe 
clettrly  adopts  cbu  view,  becaase,  of  the  two  sunu, 
SOOOE.  was  to  faaTe  Bopplied  the  boildings  ueces- 
Bory  for  the  new  pit,  which  wonld  be  capital,  and 
4000E.  was  there,  as  here,  written  off  for  the  depre- 
(dation,  and  the  Scotch  conrt  thocght  that  that 
olearlj  would  be  capital.  Then,  if  that  be  so,  it 
clearly  comes  within  the  3rd  rale,  and  cannot  be 
taken  into  accoact.  And  that  3rd  mle  is  ren- 
dered Btill  more  imperative  by  the  159th  section 
of  the  Act,  which  says  that  no  deduction  shall  be 
made  other  than  tnose  expressly  enumerated  in 
the  AcL  This  enm  of  15091.  7f.  6d.,  therefore, 
ongbt  not  tobe  allowed,  and  the  company  will  hare 
to  pay  income  tax  npon  5,151L  7>.  6a.,  which  is  the 
ean  which  they  enter  as  profits — namely,  86421., 
plus  the  amount  (15091.  7s.  6d.)  which  they  claim 
to  deduct,  and  which  they  otherwise  have  deducted. 
I  therefore  think  that  toe  indRmnnt  of  the  com- 
misHion era  cannot  be  upheld,  and  that  oor  judg- 
ment must  be  for  the  Crown. 

Pindtr. — Will  your  Lordships  in  this  case  give 
some  directions  with  regard  to  costs  P 

KiLLT,  G.B. — I  tbink  that  we  can  say  nothing 
aboDt  costs  in  a  case  of  this  kind. 

JuJ^ment  for  the  Crown. 

Solicitor  for  the  Crown  (appellants). — The  BoU^ 
eilor  for  Inland  Bevetme. 

Solicitor  for  the    company    (respondents). — F. 
Slavey. 


jusiciAx  c»ianTTZE  or  tee 
F&IVT  comiciiu 

Bapottod  bj  0.  S.  XuDrnw,  Eng.,  B4nteUr4it>Ij*«. 

Uardi  U  and  21,  May  29.  cmd  July  11. 1876. 

(Present:  the  Rieht  Hons.  the  Lobd  '^BAKCBLLa& 

(Cairns),    Lord   Satebrlet,   Lord    PBNZtNCB, 

Sir  BiBNEs  Pricoce,  and  Sir  Montaoub  Sicrrn.) 

Makbtkbs  V,  Duaar. 

□N   APPEAL   FROM   THE    CODBT   OF   ASCBBB. 

Ecclena»lieal   lavi  —  Omamsnt*   of  the   church  — 

Moveable  erou — HetabU. 
A  moveahlt  crom  of  wood  placed  on  a  "  retable,"  or 
wooden  ledge,  fixed  to  the  xcail  at  the  haek  of  the 
Ctrmmtmion  TabU,  and   e2as«  ahovi  U,  to  at  to 
appear  ai  a  ehort  diaianea  to  be  one  entire  table, 
with  ike  intention  thai  it  ehmtld  remain   there 
permaTienlly,  ie  forbidden  by  Uue. 
Judgment  of  the  court  belota  reverted. 
Westerton  i>.  Liddell  (Moore'i  Special  Report)  nnd 
Liddell  V.   Beal  (14  Moo.  P.  (7.  1 ;  3  L.  T.  Bep. 
N.  8.  218)  explained  andfoUouied. 
The  appellant  in  this  case,  ^addleton  Maratere.was 
the  parishioners'  churchwarden  of  the  nirish  of 
St.  Margaret's,  in  the  borough  of  King's  Lynn,  in 
the  dioMse  of  Norwich. 

The  refpondent,  the  Ber.  Joha  Dnrst,  was  the 
vicar  of  the  pariah. 

On  or  about  the  27tb  Ifay  1675,  the  respondent 
of  his  own  motion,  witboni  any  faculty,  and  with- 
out the  consent  of  the  appellant,  placed,  or  caused 
to  be  placed  ou  a  retable  immediately  behind  aud 
above  the  Conimanion  Table  of  tbo  church,  a 
moveable  cross  made  of  wood,  wbich  was  so  placed 
there  ae  to  appear  to  furm  one  of  the  ornaments 
of  tiie  Oommnnion  Table. 


He  appellant,  in  his  capaoitj  of  dttrohwarda^ 
snbseqnently  removed  the  cross  aa  having  ' 
placed  on  the  retable  withont  lawful  aoui 
and  as  not  being  one  of  the  chnroh  ( 
prescribed  or  allowed  by  law. 

The  respondent  thereapon  inatitnted  e 
proceedings  in  the  Conrt  of  Arobes  against  the 
appellant,  and  Sled  articles  against  him  fv 
having  so  removed  the  cross,  and  prftyed  not  only 
that  he  shoald  be  monished  for  removing  tM 
CT0B«,  but  farther  that  he  shonid  be  admoDislMd 
to  restore  the  same  to  the  retaUe. 

The  appellant  filed  a  responsiTO  allegatk^ 
wherein  he  admitted  that  he  had  removed  th* 
said  cross,  and  in  so  far  as  he  might  havo  offendsd 

r'nat  ecclesiastical  law  therein  anbmitted  to 
judgment  of  the  court,  bat  prayed  the  oomt 
not  to  reanire  him  to  restore  it  to  its  (bmer 
position,  alleging  in  Article  4th  aa  follows : 

"That  the  defendant  objects  to  an  order  being 
made  as  prayed  by  the  promoter  (br  the  resttn- 
tion  of  toe  said  cross  ao  removed  by  the  dcAtt- 
dant  as  in  the  fourth  article  allied  OQ  the 
following  grounds : 

"  (1)  'Tbat  the  said  cross,  which  is  mnoved  and 
made  of  wood,  was  on  or  about  tbo  27th  Hiy 
1875  introduced  into  the  parish  ohuroh  by  tM 
promoter,  and  placed  by  him  or  under  hit 
authority,  where  it  remained  nntil  removed  by 
the  defendant,  on  a  shelf  or  retable  at  the  back  or 
and  immediately  above  the  Coramnnion  ^Ue  ia 
the  Baid  church,  withont  a  facnlty  or  other  lawfU 
authority. 

"  (2)  liiBt  the  said  moveable  wooden  ones,  befon 
the  same  was  removed  by  the  defendant,  was 
placed  on  the  said  shelf  or  retable,  whidi  is  fixed 
immediately  behind  and  above  the  CtHnmonks 
Table  of  the  said  church,  and  was  bo  placed  as  to 
appear  to  form  one  of  the  ornaments  of  the  Con- 
munion  Table  that  such  moveable  cross,  by  reasoa 
of  its  not  being  one  of  the  omamente  of  tin 
church  prescribed  in  the  rubrics  or  sobaerriMit 
in  or  subsidiary  to  the  performance  of  the  serrioci 
of  the  chnrch,  is  not  a  lawful  choroh  omameUa 
and   cannot    lawfully    be    replaced   on  the  sud 

"  (3)  That  the  restoration  of  the  Baid  moveable 
wooden  cross  on  the  retable  wonld  offend  the 
conscientious  feelings  of  a  large  number  of  tb« 
parishioners  of  the  said  pariah  who  are  memboi 
of  the  old  Church  of  England." 

The  respondent  objected  to  the  admissioo  of 
the  4th  and  6tb  Articles  of  the  Besponaive  AUs- 
gation. 

Sir  Robert  Phillimore,  the  late  Deu  of  the 
Arches,  on  the  20lh  Oct.  1875.  by  his  interloeatotj 
order  or  decree,  rejected  the  4th  and  6th  Artidci 
of  the  Besponeive  Allegation  with  costM  (L.  H» 
I  P.  &  D.  123). 

The  case  came  on  for  hearing  in  March  1m^ 
but,  us  it  appeared  that  there  was  no  dispute  ■ 
to  the  facts,  their  Lorduhips  ordered  them  to  In 
stated  in  the  form  of  a  special  case. 

May  2S.—J.  F.  .^I^hen,  Q.C.  and  Dr.  Triatrtm, 
for  the  appellant,  contended  that  this  wal  a 
attempt  to  evade  the  law  as  laid  down  iDtheoMH 
of  ir<-i/«-/on  V.  Liddell  (Hocre's  Spec  Bep.)  ud 
Liddrll  V.  Beal  (3  L-  T.  Bep.  N.  8.  218;  14 
P.  C.  I).  The  croaa  wsb  not  a  mere  i  * ' 
deccralion,  as  it  was  moveable,  and  w 
illegal,  Hs  not  beicg  an  "omamant* 
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fj  the  mbric,  or  Babservient  in,  or  subsidiary 
o  the  performance  of  the  services  of  the  church : 

MaHin  t.  Mackonochie,  19  L.  T.  Bep.  N.  S.  508 ;  L. 

Bep.  2  P.  C.  365 ; 
Ehphinstone  t.  Purchas,  23  L.  T.  Bep.  N.  S.  446 ;  L. 

Bep.  3  A.  &  £.  66. 

A.  J.  Stephens,  Q.G.  and  W,  0,  F,  PhiUimore, 
or  the  respondent,  argued  that  to  pronounce  this 
iross  illeffid  would  be  to  interfere  with  the  main 
nrinciples  of  the  decisions  in  Westerton  v.  Liddell 
4id  iJtddeU  Y.  Beal,  which  were  practically  indis- 
inffuishable  from  this  case.  A  distinction  is  to 
le  drawn  between  things  used  in  the  services  and 
hiDgs  '*  inert,"  or  not  actively  used.  The  "orna- 
nents  rubric  *'  does  not  apply  to  furniture  such 
A  this  cros»,  its  legality  consists  in  its  inert- 
1668.  They  also  referred  to  Phillpotts  v.  Boyd 
32  L.  T.  Rep.  N.  S.  73 ;  L.  Rep.  6  P.  C.  435), 
nd  the  case  of  the  Rev.  Parkes  Smith,  decided 
vj  the  Bishop  of  Exeter  in  1847,  and  reported  in 
Stephen's  Laws  of  the  Clergy,  vol.  2,  p.  1083. 

J.  F.  Stephen,  Q.C.  in  reply.  Cur.  adv.  vult, 

July  11. — Their  Lordships  gave  judgment  as  fol- 
DW8 :  This  is  a  criminal  suit  promoted  in  the  Court 
if  Arches  against  the  appellant,  who  is  one  of  the 
ifaiirchwardens  of  the  parish  of  St.  Margaret,  in 
he  borough  of  King*s  Lynn,  for  h  ving  removed 
rem  the  church,  without  a  &culty,  a  certain 
Qoveable  cross  of  wood  which  had  been  placed 
m  a  ledge  called  a  *'  retable,"  at  the  back  of  and 
ibove  the  Communion  Table.  The  respondent 
s  the  vicar  of  the  parish,  and  tho  cross  was  placed 
here  by  his  authority,  but  without  the  sanction 
f  a  faculty.  Li  the  court  below  exception  was 
aken  to  certain  passages  in  the  responsive  alle- 
ntion  filed  by  the  appellant,  and  they  were  or- 
lered  to  be  struck  out.  The  present  appeal  is  in 
orm  an  appeal  from  that  order,  but  on  the  case 
leing  opened  it  appeared  to  the  parties  that,  as 
he  facts  were  not  really  in  dispute,  it  would  save 
Kvth  expense  and  delay  if  they  agreed  to  a  state- 
aent  of  fact  in  the  form  of  a  special  case,  and 
ook  the  decision  of  the  Court  of  Appeal  upon  the 
nerits  of  the  case.    Their  Lordships  consented 

0  that  coarse  being  pursued,  and  the  case  has 
leen  fully  argued  npon  the  special  case  so  stated. 
lie  question  wnich  their  Lordships  are  thus 
ailed  upon  to  decide  is  the  single  one  of  the 
mdity  of  a  cross  of  this  description  in  the  place 
rhich  it  occupied  when  the  appellant  removed 

1  from  the  church.  The  special  case  states  that 
be  cross  is  above  three  feet  in  height ;  that  it  is 

moveable  one ;  that  ic  was  placed  by  the  respon- 
ent*B  orders  on  a  structure  of  wood  called  a 
retable,"  consisting  of  a  wooden  ledge  at  the  back 
f  the  Communion  Table,  having  a  front  of  wood 
boat  eight  inches  deep,  coming  down  to  within 
ve*8ixteenths  of  an  inch  of  the  surface  of  the  Com- 
lanion  Table,  and  that  this  structure  is  fixed  to 
le  wall  by  nails.  A  photograph  is  appended  to 
le  special  case,  from  which,  and  the  statements 
I  this  case,  it  is  plain  that  the  Communion  Table 
od  the  **  retable  '*  would  at  a  very  short  distance 
ear  the  appearance  of  one  entire  table  or  struc- 
une.  It  is  further  stated  that  the  cross  was 
laced  on  this  ledge  with  **  the  intention  that  it 
loald  remain  there  permanently.'*  On  the  part 
f  the  respondent  it  was  contended  that  the  cross 
as  a  moveable  one,  and  constituted  part  of  the 
lurch  furniture;  that  it  was  not  one  of  the 
ornamental  instruments  "  used  in  the  church 
ff vioeA ;  and  that  it  fell  within  the  category  of 
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things  "  inert,"  which  were  mere  architectural 
decorations.  On  the  part  of  the  app^ant  it  was 
contended,  amongst  other  things,  that  the  case 
fell  within  the  principle  of  the  well-known  de- 
cision in  the  cases  of  Liddell  v.  Westerton  (Moore's 
Special  Rep.)  and  Liddell  v.  Beal  (14  Moo. 
P.  C.  1);  and  as  their  Lordships  are  of  that 
opinion,  it  will  not  be  necessary  to  go  again  into 
the  subject  at  large,  or  do  more  on  the  present 
occasion  than  point  out  what  it  was  that  those 
cases  really  decided,  and  give  reasons  for  the 
conclusion  that  the  present  case  cannot  in  prin- 
ciple be  distinguished  from  them.  The  two  cases 
in  question  concerned  the  church  of  St.  Paul  and 
the  chapel  of  St.  Barnabas.  In  both  instances 
there  had  been  placed  on  the  Communion  Table 
a  cross,  and  in  both  instances  these  crosses  were 
held  to  be  illegal.  It  is  important,  therefore,  to 
consider  what  the  character  of  these  crosses  was, 
and  on  what  grounds  they  were  ordered  to  be 
removed.  In  the  Chapel  of  Ease  of  St.  Barnabas 
the  things  complained  of  were  first  a  rood-screen 
and  a  cross  thereon,  which  cross  was  held  to  be 
lawful ;  and  secondly,  "  a  stone  table  or  altar  with 
a  metal  cross  attached  thereto,"  and  this  cross 
was  held  to  be  unlawful.  The  cross  complained 
of  in  the  Church  of  St.  Paul  was  attached  to  the 
Communion  Table,  and  is  thus  described  in  the 
judgment  at  page  2  : — *•  Their  Lordships  under- 
stand that  this  table,  described  as  an  altar  or 
Communion  Table,  is  made  of  wood,  and  is  not 
attached  to  the  platform,  but  merely  stands  upon 
it;  that  it  is  placed  at  the  east  end  of  the  church, 
or  the  chancel,  according  to  the  ordinary  usage  as 
to  Communion  Tables;  that  at  tho  end  nearest 
the  wall  there  is  a  narrow  ledge  raised  above  the 
rest  of  the  table;  that  upon  this  ledge,  which  is 
termed  '  super-altare,'  stand  the  two  gilded 
candlesticks,  which  are  moveable,  and  between 
them  the  wooden  cross,  which  is  let  into  and  fixed 
in  the  super-altare  so  as  to  form  part  of  what  is 
thus  described  as  the  altar  or  communion  table.'* 
It  will  be  observed  that  this  description  closely 
tallies  with  the  description  as  given  in  the  special 
case  of  the  Communion  Table  in  the  present  case. 
There  is  here,  as  there,  a  moveable  table, 
and  a  ledge  of  wood  raised  above  the  table  at  the 
back  of  it,  and  on  this  ledge  two  candlesticks,  and 
a  cross  between  them.  The  differences  are  that  in 
St.  Paul's  Church  the  ledge  of  wood  was  called  a 
"  super-altare,"  while  in  this  case  it  is  called  a  *'  re- 
table  ;  "  in  St.  Paul's  Church  the  ledge  stood  upon 
the  table,  while  in  this  case  it  is  fixed  to  the  wall 
and  does  not  quite  touch  the  table,  being  sepa- 
rated by  about  a  quarter  of  an  inch  from  it ;  and 
finally,  that  in  Saint  Paul's  Church  the  cross 
was  "let  into  and  fixed"  in  the  ledge,  while 
in  the  present  case  it  was  not  fixed,  but  placed 
on  the  ledge,  "  with  the  intention  that  it  should 
remain  there  permanently."  It  is  upon  these 
differences  of  structure  that  the  respondent 
relies,  and  he  points  particular  attention  to  a 
passage  in  the  judgment  relating  to  the  cross  in 
St.  Paul's  Church,  which  is  as  follows:  "Next 
with  respect  to  the  wooden  cross  attached  to  the 
Communion  Table  at  St.  Paul's.  Their  Lordships 
have  already  declared  their  opinion  that  the  Com- 
munion Table  intended  by  the  canon  was  a  table 
in  the  ordinary  sense  of  the  word,  flat  and  move- 
able, capable  of  being  covered  with  a  cloth,  at 
which  or  around  which  the  communicants  might  be 
placed  in  order  to  partake  of  the  Lord's  Su^^t  \ 
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and  the  qaestion  is  whether  the.  existence  of  a 
cross  attached  to  the  tahle  is  consistent  either  with 
the  spirit  or  with  the  letter  of  those  regn^tions. 
Their  Lordships  are  clearly  of  opinion  that  it  is 
not;  and  they  mnst  recommend  that  upon  this 
point  also  the  decree  complained  of  should  be 
affirmed."  It  is  argned  by  the  respondent  that 
their  Lordships  must  have  intended  to  have 
condemned  only  crosses  which  were  "  fixed  "  to  a 
ledge  standinff  on  the  Commnnion  Table  or  to  the 
Communion  Table  itself,  and  that  the  two  circum- 
stances in  the  present  case,  of  the  ledge  being  a 
quarter  of  an  inch  above  the  table,  and  the  cross 
not  fixed  in  the  ledge  but  moveable,,  are  sufficient 
to  take  it  out  of  the  principle  of  that  judgment. 
Their  Lordships  are  unable  to  accept  or  approve 
so  narrow  ana  limited  a  view  of  the  conclusion 
arrived  at  in  those  important  cases.  It  is  hardly 
to  be  conceived  that  a  distinction  should  have 
been  intended  to  be  drawn  between  a  cross 
"  attached  "  to  the  table  (or  the  ledge  above  the 
table)  and  a  cross  occupying  a  "  permanent "  posi- 
tion upon  it ;  and  still  less  that  the  lawfulness  or 
unlawfulness  of  the  cross  should  be  declared  to 
reside  in  such  a  distinction.  Upon  such  a  view  of 
the  law  further  refinements  would  be  inevitable ; 
for,  on  the  one  hand,  a  cross  might  be  "  let  into 
and  fixed  "  in  the  "  rotable  "  in  such  a  manner  as 
to  be  easily  removed  if  and  when  desired,  and 
therefore  practically  moveable ;  and,  on  the  other 
hand,  it  might  be  ponderous,  not  easily  moved, 
and  intended  to  remain  permanently  in  its  place, 
and  yet  not  actually  "  fixed  "  in  the  sense  of  oeing 
fastened  to  the  ledge  or  table  on  which  it  stands. 
To  hold  that  such  refined  differences  as  these 
constitute  the  distinction  between  what  is 
lawful  and  what  forbidden  by  the  law  would 
be  to  give  every  importance  to  matters  which 
are  trivial  and  incidental,  to  the  exclusion  of 
those  which  are  substantial  and  of  serious  import. 
To  any  stranger  entering  the  church,  the  present 
structure  is  not  perceptibly  different  from  that 
which  was  presented  to  the  eye  in  the  Church  of 
St.  Paul.  The  flat  table,  the  narrow  ledge  rising 
above  it,  the  candlestick  at  either  end  of  this 
ledge,  and  the  cross  in  the  middle,  constitute  the 
apparent  structure  in  both  cases.  It  would  be 
only  by  a  minute  inspection,  instituted  close  at 
hand,  that  any  difference  would  be  revealed 
between  them.  For  those  who  attend  the 
services  in  this  church,  therefore,  these  differ- 
ences do  not  practically  exist,  and  whatever 
objection  attended  the  Communion  Table  with 
its  cross  in  the  case  of  St.  Paul's  Church  is 
equally  present  here.  When  the  judgment  in  the 
above  cases  is  carefully  considered,  it  is  very  appa- 
rent what  that  objection  was ;  and  why  the  crosses 
on  the  altar  or  the  Communion  Table  in  both 
cases  were  declared  unlawful.  Speaking  of  the 
altar  in  St.  Barnabas,  their  Lordships  said,  "  the 
question  was,  whether  the  structure  was  a  Com- 
munion Table  within  the  meaning  of  the  law,"  and 
with  respect  to  St.  Paul's,  **  whether  the  exist- 
ence of  a  cross  attached  to  the  table  is  consistent 
either  with  the  letter  or  the  spirit "  of  the  regu- 
lations made  by  law.  To  answer  these  <juestions 
their  Lordships  inquired  at  length  mto  the 
character  and  appearance  of  the  Roman  Catholic 
altar  as  it  existed  before  the  Reformation — the 
doctrines  respecting  the  Holy  Communion  which 
that  altar  was  designed  to  subserve,  and  to  which 
it  was  intended  to  conform — the  change  in  .these 


doctrines  which  was  effected  by  the  BeformatioD, 
and  the  consequent  substitution  of  the  plain  flat 
moveable  table  of  wood  for  the  fixed  altar  with  its 
super-altare,  its  crucifix,  and  candlesticks  at  either 
end.    It  was  upon  a  careful  review  of  these  SmIb 
and    considerations,  and  not  upon    any  refined 
distinction  as  to  the  mode  in  which  the  croes  wu 
connected  with  the  table,  that  their  Lordships, 
construing  the  legal  regulations  bearing  on  tibe 
Bubject,  I  came  to  the  conclusion  that  a  Commu- 
nion Table  such  as  that  in  the  Church  of  St.  Paul, 
was  not  warranted  by  those  regulated  by  those 
regulations ;  and  their  decision,  tnerefore,  appliee 
to  and  governs  the  present  case,    in  whicdi  the 
structure  complained  of  is,  their  Lordships  think, 
in  no  substantial  or  essential  feature  distingoish- 
able  from  it.     Some  additional  li^ht  is  thrown  on 
the  meaning  and  intention  of  the  judgment  above 
discussed  by  the  subsequeent  proceedings  in  oat 
of  the  cases  {LiddeU  v.  Beal)  to  which  &at  judg- 
ment gave  rise.    It  was  thought  by  Mr.  Beal  tuft 
the  monition  of  the  court  for  the  removal  of  the 
cross  in  the  Chapel  of  St.  Barnabas  had  not  been 
complied  with  by  removing  the  croes  firom  the 
altar  and  placing  it  on  the  snl  of  the  great  eaatem 
window  of  the  church,  immediately   above   the 
Communion  Table,  though  at  a  distance  of  five 
feet  from  it,  and  he  instituted  prooeedings  com- 
plaining of  this  as  an  evasion.    Their  Lordships 
thought  differently,  and  expressed  themselves  as 
follows  :  "  Now  there  was  formerly  a  cross  whidi 
stood  upon  the  stone  table,  and  was  in  a  sense  at 
least  affixed  to  it,  which  was  objected  to,  and,  as 
it  appears,  properly  objected  to.    The  stone  table 
has  been   altogether  removed,  and  with   it  the 
cross,  but  the  cross  has  been  placed  in  another 
part  of  the  church,  not  in  an  v  sense  upon  the  table 
which  has  been  substitutea  for  the  stone  tafaJe, 
nor  in  any  sense  in  communication,  or  oontact,  or 
connection  with  it.    It  remains  in  the  chnroh  as 
an  ornament  of  the  church  .  .  .  and  does  not  con- 
flict with  the  order  contained  in  this  monitioin.'' 
It  will  here  be  observed  that  no  stress  is  laid  on 
the  fact  that  the  cross  was  no  longer  alleged  to  be 
"  fixed,"  which,  if  the  respondent's   view  of  the 
principal  decision  were  correct,  would  at  onoe  have 
determined  the  question ;  but  the  retention  of  the 
cross  in  its   new  position  is  justified  upon  the 
ground  that  it  was  not  "  in  any  sense  Qp<m  the 
tabic,  nor  in  anv  sense  in  communication,  or  oon- 
tact, or  connection  with  it."    It  is  plain,  therefore, 
that,  in  the  decision  of  the  principal  case,  it  was 
not  to  the  croffs  itself  that  any  objection  was  made, 
nor  to  the   particular    means   or    fastenings  by 
which  it  was  retained  in  its  place,  but  to  its  oon* 
nection  with  tHe  Communion  Table;   and  i^  in- 
stead of  removing  the  cross  to  a  place  several  feet 
above  the  table,  and  quite  unconnected  with  ii, 
Mr.  LiddeU  had  simply  made  the  cross  a  moveable 
one,  and  fixed  a  retable  to  the  wall  (such  as  in  the 
present  case)  for  it  to  stand  upon,  it  is  inooosia* 
tent  with  the  language  just  quoted  to  bu^mbi 
that  their  Lordships  would  have  held  the  momtioD 
to  have  been  complied  with.     Their  Lordships  are 
therefore  of  opinion  that  the  cross  in  the  position 
which  it  occupied  while  in  the  church  is  foiiaddeB 
by  law ;  and  they  will  advise  her  Majesty  that  the 
present  snit  should  be  dismissed;   bat,  as  both 
parties  have  been  in  the  wrong  in  acting  withool 
a  faculty,  without  costs. 

Proctor  for  the  appellant,  W,  Q.  Jenmngt, 
Proctor  for  the  respondent,  0.  H.  Bro^u 
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COURT   OF   APPEAL. 


SITTINGS  AT  WESTMINSTER. 

B«poctodb7  B.  H.  Amphlxtt,  and  W.  Applxtov,  Eaqri^ 

Barristen-at-Law. 


Tuesday,  May  9, 1876. 

(Before  Jbssel,  M.B.,  Kellt,  C.6.,  Mellish,  L.J., 

and  Pollock,  B.) 

Rhodes   and   another   v.    Ai&edale    Dbainage 

commissionebs. 

ArhUration — Lands  Clauses  Act  1845^Poti;er  of 
umpire  to  staie  special  case-^Oompensation — 
— Evidence  of  damage — Common  Law  Procedure 
Act  1854,  s,  5. 

By  the  Common  Law  Procedure  Act  1854,  «.  5,  an 
arbitrator  upon  any  compulsory  reference  under 
the  Act,  or  upon  any  reference  by  consent  of  par' 
ties,  where  the  submission  is  or  may  be  m^ade  a 
rule  or  order  of  any  of  the  Superior  Courts  of 
law  or  equity  ai  Westminster,  may  staie  his 
award  in  the  form  of  a  special  case  for  the  opinion 
of  the  court.  K,  was  appointed  an  umpire  in  an 
arbitration  under  the  Lands  Clauses  Act  1845 
(8^9  Vict,  c  18),  by  which  it  is  provided  (sect, 
25)  thcU  the  appointment  of  an  arbitrator  by  each 
party  respectively  "  shall  be  dsemsd  a  submission 
to  arbitration  07»  the  part  of  the  party  by  whom 
the  same  shcdl  be  made,"  and  that  {sect  36)  "  the 
submission  to  any  such  arbitration  may  be  made 
a  rule  or  order  of  any  of  the  Superior  Courts  of 
law  or  equity  al  Westminster,^*  Previous  to  K. 
being  made  an  umpue,  each  party  had  appointed 
an  arbHraior, 

Held,  reversing  the  decision  of  the  court  below 
(see  31  L,  T,  Rep.  N.  8.  59),  thatK.  had  power  to 
etate  a  special  case  for  the  opinion  of  a  Superior 
Court,  inasmuch  as  the  arbitration  was  within 
the  provisions  of  the  Common  Law  Procedure 
Ad  1854,  s.  5,  as  to  arbitrations  by  consent. 

By  the  Airedale  Drainage  Act  (24  ^  25  Vict.  c.  160) 
the  defendants  were  authorised  to  execute  certain 
drainage  works,  and  it  was  provided  that  full 
compensation  should  from  time  to  time  after  the 
passing  of  this  Act,  but  not  beyond  twenty  years 
from  and  after  the  completion  of  the  cuts,  em' 
hankments,  and  works,  by  this  Act  authorised,  be 
fnctds  by  the  defendants  to  the  owners,  lessees, 
and  occupiers  of  certain  land,  ^c,  for  the  time 
being,  sustaining  any  damage  by  reason,  or  in 
any  way  consequential  upon,  the  exercise  of  any 
of  the  powers  of  this  Act,  and  that  in  case  of  dis- 
pute as  to  the  amount  of  such  compensation,  the 
same  should  be  settled  by  arbitration  in  the 
manner  provided  for  the  settling  of  questions  of 
compensation  by  arbitration  in  the  Lands  Glauses 
Consolidation  Act  1845. 

The  plaintiffs,  who  were  occupiers  of  cei-tain  land, 
included  in  the  provisions  of  the  Aire'liU  Drain- 
age  Art,  claimed  compensation  for  damage  sus- 
tained by  floods  occasioned  by  the  defendants* 
works.  The  malter  was  referred  to  K.,  as  umpire, 
who  found  by  his  award  that  the  defendants  Jiad 
altered  certain  tributtiries  of  the  river,  had  formed 
new  cuts  or  channtls,  hwi  removed  shoals  from 
the  rivet  formed  tlierein  by  gravel  soil  and  other 
materials,  and  cdso  a  weir,  which  hitter,  howev^^r, 
in  no  way  affected  the  damage  that  was  occa-  \ 


sioned.  K,  also  stated  that  there  was  no  suficient 
evidence  before  him  to  enable  him  to  determine 
whether  the  works,  exclusive  of  the  removal  of  the 
shoals  and  weir,  caused  the  lands  to  be  more 
damaged  than  they  otherwise  would  have  been, 
K.  awarded  to  the  plaintiffs  llOi.,  who  brought  an 

action  to  recover  it. 
Held  (reversing  the  decision  of  the  court  below),  that 
the  action  was  not  maintainable,  inasmuch  as  the 
compensation  was  awarded  for  damage  caused  by 
the  removal  of  shoals,  which  were  merely  cas%Ml 
obstructions,  and  did  not  come  within  the  pro- 
visions of  the  Act. 
The  word  ** damage"  in  the  local  Act  includes  any 
such  damage  as  would  have  been  actionable  but 
for  the  passing  of  the  Act, 
Semble,  where  shoals  have  in  course  of  time  become 
part  of  the  natural  bed  of  a  river,  any  damage 
caused  by  their  removal  would  be  the  subject  of 
compensation,    such    damage    being    actionable 
damage. 
This  was  an  action  npon  the  award  of  an  nnipire 
appointed  nnder  the  Airedale  Drainage  Act  1861 
(24  &  25  Vict.  c.  160),  which  incorporated  the  pro- 
visions of  the  Lands  Olanses  Consolidation  Acts 
1845    and    1860.     The    umpire    (Mr.    Kemplay) 
awarded  to   the   plaintiffs  the   sum   of  1101. ,  to 
recover  which  the  action  was  brought.     The  first 
plea  denied  the  validity  of  the  award  under  the 
Airedale  Drainage  Act.    The  second  plea  set  out 
the  awurd  of  the  umpire  as  follows:  *' If  I  have 
no  power  to    state  my  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  Superior  Court, 
of    which   the  submission  to   arbitration   of  the 
matters  so  referred  as  aforesaid  may  be  made  a 
rule,  then  I  award  and  Judge  that  the  claimants, 
as  occupiers  of  Morley  Hall  Farm,  have  sustained 
damages,  by  reason  of  and  consequential  upon  the 
exercise  by  the  commissioners  of  the  powers  of  the 
Drainage  Act,  to  the  amount  of   110/.,  and   are 
entitled  to  be  paid  compensation  for  the  same  to 
that  amount ;  but  if   I  have  power  to  state  my 
award  in  the  form  of  a  special  case  for  the  opinion 
of  such  superior  court  as  aforesaid,  then  I  hereby 
state  my  award  of  and  concerning  the  matters  so 
referred  as  aforesaid  in  the  form  of  a  special  case 
for  the  opinion  of  such  Superior  Court,  as  follows, 
that  is  to  say :  Morley  Hall  Farm  is  a  farm  of  150 
acres,  adjoining  the  river  Aire,  and  situate  about 
one  mile  and  a  half  below  the  lowest  of  the  works 
executed  by  the  commissioners  under  the  powers 
of  the  Drainage  Act  as  hereinafter  stated.    The 
claimants  were  occupiers  of  the  farm  as  tenants 
to  William  Ferrand,  Esq.,  in  and  during  the  years 
1866,  1867, 1868,  and  1869,  and  as  such  occupiers 
sustained  damages  from  certain  specified  floodings 
of  the  said  farm,  which  occurred  in  these  years  in 
consequence  of  floods  in  the  said  river.     The  claim 
for  compensation  so  referred  to  arbitration  as  afore- 
said was  in  respect  of  the  damages  ho  sustaiued  by 
the  claimants  as  aforcBaid.     All  the  said  floodings 
occurred  after  works  authorised  by  the  Drainage 
Act   had    been  executed    by   the  commissioners 
under  the  powers  of  that  Act.    All  the  said  works 
were  above  the  said   farm,  and  were  executed  at 
different  points  of  the  said  river  within  a  district 
beginning  at  a  point  about  one  mile  and  a  half 
above  the  ^aid  larm,  and  extending  up  the  said 
river  for  a  distance    (reckoned  along  the   whole 
course  of  the  river)  of  nearly  fourteen  miles.     For 
the  purposes  of  this  case  the  said  works  may  be 
divided  into  four  clauses,  first,  the  diviiu>u  >sxA 
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alteration  of  tribataries  of  the  said  river  whereby 
the  said  tributaries  were  made  to  flow  into  the 
said  river  differently  from  what  they  previously 
did  and  otherwise  would  have  done ;  secondly,  the 
formation  of  several  cuts  or  channels  for  the  said 
river  at  different  points  of  the  district  last  afore- 
said, wherebv  the  course  of  the  said  river  was 
shortened  nearly  a  mile  and  three  quarters ; 
thirdly,  the  removal  from  the  said  river  of  shoals 
formed  therein  by  gravel  soil  and  other  materials, 
which  from  time  to  time  had  been  brought  down 
by  tributaries  of  the  said  river  and  deposited  in 
the  said  river  near  the  confluences  therewith  of 
the  said  tributaries;  aud,  fourthly,  the  removal 
of  a  weir,  belonging  to  a  mill  about  a  mile  and  a 
half  above  the  said  farm,  being  the  lowest  work 
in  the  said  river  executed  by  the  commissioners 
under  the  powers  of  the  Drainage  Act.  None  of 
the  said  works  executed  by  the  commissioners  as 
aforesaid  were  executed  by  them  in  or  upon  land 
or  other  property  of  the  said  William  Ferrand, 
Esq.,  or  the  claimants.  All  the  said  works  had 
been  executed  and  were  in  operation  before  and  at 
the  time  of  the  occurrence  of  the  said  floodings 
of  Morley  Hall  Farm,  in  respect  of  which  the 
said  claim  for  compensation  arose,  except  the  first 
of  the  said  works,  with  the  exception  of  one  of  the 
said  cuts.  Before  the  passing  of  the  Drainage  Act 
and  the  execution  by  the  commissioners  of  any  of 
the  said  works,  Morley  Hall  Farm  was  more  or 
less  liable  to  be  flooded  by  flood  waters  coming 
down  the  said  river.  The  effect  of  making  all  the 
said  cuts  was  to  bring  down  the  flood  waters  of 
the  said  river  to  Morley  Hall  Farm  about  twenty- 
six  minutes  earlier  than  they  otherwise  would 
have  reached  that  farm,  and  the  effect  of  making 
all  the  said  cuts,  except  the  said  cut  which  was 
not  in  operation  till  arter  the  first  of  the  said 
floodings,  was  to  bring  down  the  flood  waters  of 
the  said  river  to  Morley  Hall  Farm  about  eleven 
minutes  earlier  than  they  otherwise  would  have 
reached  that  farm.  From  the  evidence  before  me, 
I  find  that  the  claimants,  as  occupiers  of  the  said 
farm,  sustained  damages  on  the  occasion  of  the 
aforesaid  floodings  by  reason  of  and  consequential 
upon  the  execution  by  the  commissioners  of  all 
the  said  works  which  were  in  operation  at  the 
respective  times  of  the  said  floodings,  to  the 
amount  of  110^.  and  that  the  damages  so  sus- 
tained by  them  would  have  been  substantiallv 
the  same  if  the  said  weir  had  not  been  removed. 
There  was  no  sufficient  evidence  before  me  to 
enable  me  to  determine  either  one  way  or  the 
other,  whether  the  said  works,  exclusive  of  the 
removal  of  the  said  shoals  and  weir  as  aforesaid, 
caused  the  said  farm  on  the  occasions  of  the  said 
floodings,  to  be  flooded  to  greater  extents  or  for 
longer  periods  of  time,  or  to  be  more  damaged 
than  it  otherwise  would  have  been."(a) 

Third  plea.  That  the  sum  awarded  by  the 
umpire  included  damages  in  respect  of  matters 
beyond  Lis  jurisdiction. 

Fourth  plea.  That  the  plaintiffs  had  not  sus- 
tained any  such  damage  by  reason  of  or  conse- 
quential upon  the  circumstances  of  any  of  the 
powers  of  tne  Act,  as  entitled  the  plaintiffs  to  any 
compen^!ation  under  its  provisions  or  otherwise. 

(a)  This  plea  wan  demurred  to  on  the  ffronnd  that  the 
umpire  had  no  power  to  state  a  speoial  case,  and  the 
demurrer  was  allowed :  (See  Rhodes  v.  Airedale  Draiiu 
age  Commissioners,  31  L.  T.  Rep.  N.  S.  59;  L.  Bep. 
P  C.P.  508 ;  43  L.  J   323  C.P  ) 


It  is  unnecessary  for  the  purpose  of  this  report 
to  set  out  the  remaining  pleas. 

At  the  trial  before  Lord  Coleridge,  C. J^  at  the 
sittings  in  London  after  Michaelmas  Term  1874^ 
the  plaintiffs  simplv  put  in  the  award  of  tlie 
umpire,  and  closed  their  case,  and  it  was  agreed 
that  the  umpire  who  was  called  should  be  taken 
as  representing  in  the  witness  box  the  statementi 
made  in  the  special  case  appended  to  the  award. 
No  further  evidence  of  damage  was  given  by  the 
plaintiffs.  At  the  trial  the  verdict  was  entered 
for  the  plaintiffs  for  the  amount  of  the  award, 
leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit  or  verdict  for  the  defendants  on 
the  following  grounds :  That  the  plaintiffs  gave 
no  evidence  of  anv  damage  for  which  they  were 
entitled  to  compensation ;  that  the  award  prored 
in  evidence  was  not  final,  or  such  an  award  as 
stated  in  the  declaration ;  that  the  award  given 
in  evidence  shows  on  its  face  that  the  umpire  save 
compensation  for  matters  on  which  he  had  do 
jurisdiction  ;  and  that  the  third  plea  was  proved. 
The  court  had  power  to  draw  inferences  of  faot 
The  Common  Pleas  Division  (Lord  Colerid^,  C.J., 
Archibald,  J.,  and  Amphlett,  B.)  were  divided  on 
the  question  whether  the  word  "  damage  "  was 
confined  to  damage  which  would  have  been  action- 
able but  for  the  Act,  but  were  nnanimoasly  of  opi- 
nion that  it  sufficiently  appeared  from  the  state- 
ments of  the  umpire  in  the  award  that  the  damage 
was  properly  the  subject  of  compensation.  Ac- 
cordingly thoy  gave  judgment  in  favour  of  the 
plaintiff. 

From  this  judgment  the  defendant  appealed, 
which  also  involved  an  appeal  from  the  decision 
reported  in  31  L.  T.  Rep.  N.  S.  59. 

Herechell,  Q.C.  and  K  E.  I>ighy  for  the  de- 
fendants.— The  action  fails  on  two  grounds.  First, 
the  decision  of  the  court  below  on  the  demurrer 
was  wrong.     The  umpire  has  pofver  to  state  a 
special  case,  and  if  that  be  so  there  is  no  such 
award  as  is  alleged  in  the  declaration.     The  Com- 
mon Law  Procedure  Act  1854,  sect.  5,  provides 
"that  it  shall  be  lawful  for  the  arbitrator  upon 
any  compulsory  reference  under  this  Act.  and 
upon  any  reference  by  consent  of  parties,  where 
the  submission  is  or  may  be  made  a  rule  or  order 
of  any  of  the  superior  courts  of  law  or  eqni^  at 
Westminster,  if  he  shall  think  fit,  and  if  it  is  not 
provided  to  the  contrary,  to  state  his  award  as  to 
the  whole  or  any  part  thereof,  in  the  form  ol  a 
special  case  for   the  opinion  of  the  courts  and 
when  an  action  is  referred,  judgment,  if  soord«ed, 
may  be  entered,  according  to  the  opinion  of  the 
court.*'    This  is  a  "  reference  by  consent "  within 
the  meaning  of  that  enactment.     Here  an  arbi- 
trator was  appointed  on  both  sides,  and  the  Lands 
Clauses  Consolidation  Act  1845    (8  &   9    Viotf 
c.  18,  s».  1,  25),  expressly  says  that  "  every  ap> 
pointment  of  an  arbitrator  shall  be  deemed  a  son* 
mission  to  arbitration  on  the  part  of  the  partj^ 
whom  the  cause  shall  be  made.'*     And  by  seot  % 
"  the  submission  to  any  such  arbitration  may  be 
made  a  rule  of  any  of  the  superior  ooarta  on  the 
application  of  either  of  the  parties."    Th^^r^brebf 
the  effect  of  those  actions   this  arbitration  it  a 
"  reference  by  consent  **  of  parties  where  the  nb- 
mission  is  or  may  be  made  a  rule  or  order  of  ai^ 
of  the  superior  courts  of  law  or  equity  at  Welt* 
minster,**  within  sect.    5    of  the  Uommoo  LiV 
Procedure  Act  1854.     The  authority  oo  wldflh 
this  case  was  decided  in  the  court  odoir  (See 
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31  L.  T.  Beporta  N.  S.  59)  wu  that  of  Be 
Ifewhold  and  tht  Metropolitan  Railway  Cota- 
pony  (11  0.  B.,  N.S.,  405),  aa  appears  from  tha 
jadgnieDt  of  Lord  Coleridge  («up.).  In  that 
cue  it  is  trae  WilleB,  J.,  appears  to  have  enter- 
tained the  opinioD  that  an  nmpire  appointed  under 
tbfl  Lands  Claases  Consolidation  Act  1845  hod  do 
power  to  state  a  special  case ;  bnt  it  was  a  mere 
ohiiet  dtefum  on  tha  part  of  that  learned  judi^o, 
mad,  indeed,  the  exact  contrar;^  has  been  decided 
by  fia  Dare  VaUm/  Bailxoay  Compami  (L.  Bop. 
4  Ch.  554),  where  the  Lords  Jnaticea  affirniad  the 
jodgment  of  James,  Y.C.  This  case  was  not 
bronght  to  the  notice  of  the  Court  of  Common 
Pleas,  ortba;  would  have  doubtless  acted  upon  it. 
In  Ex  parte  Harper  (L.  Bep.  18  Eq.  589)  Jeaset, 
V.  B.,  expressed  a  similar  opinion  ;  and,  aRain,  in 
Bt  ffarper  (L.  Bep.  20  Bo.  39 ;  32  L.  T.  Rep.  N.  S. 
214),  after  his  attention  nad  beon  called  to  New- 
bold  and  The  Metropolitan  BaUway  Company  [ubi 
•up,),  thongb  the  Bara  VaUey  Raihaay  Oojnpany 
ta»e  (ubi  (up)  waa  not  cited  before  him.  Then, 
aeoondlf,  the  action  fails  on  the  merita,  becanaa 
tbere  is  nosnchdamat^aa  will  auppoitthe  award. 
By  tjie  Airedale  Drainage  Act  (24  h  25  Yict.  o. 
IGO,  B.  25 ; 

TdH  eompeniattoD  ibKll  froin  tEma  to  time,  aftsr  the 
pMiiiif  of  tliii  Aot,  bnt  not  baTODd  twenty  yean  from 
•Dd  after  tbe  aompletion  of  the  eatB,  ambankmsntB, 
■nd  worki  b;  the  Act  Kathoriaed,  be  mada  b;  the  oom- 
wienouara  ont  of  tha  ntaa  to  be  levieil  Dnder  thia  Kat  to 
the  ownert,  laanaa,  and  oonnpiflca  for  the  time  bsin; 
anataieipK  aaj  dama^  by  reason  of  or  in  any  way  hod.. 
■aqoeDtial  DpoB  the  eTsroiae  of  any  of  tha  powaix  c^  this 
Aat.  tX  the  Uods  and  hereditameats  of  Wm.  Ferrand, 
Em.,  dtoate  in  the  pariah  of  Biogley.  in  the  Weat 
Bidiiig  of  the  oanntr  of  York,  or  an;  part  or  parta 
thanef  laepeotiTalr ;  and  in  oaaa  of  diepnte  aa  to  tha 
■Bonnt  of  oompaQBatioii,  tha  auna  ahall  be  aettled  by 
arUtiialion  in  tha  manner  prorided  for  tha  aattling  of 


The  word  "damage"  most,  as  pointed  oat  by 
Ampblett,    B,,  in    bis  judgment  (a)    be    aetion- 


(a)  The  followinf  are  the  obsarrationa  of  Amphlatt 
B.,  aa  the  oonatmcrtion  to  be  pat  on  the  word  "  damage," 
tofetbar  with  the  oasra  oited,  whieh 


Son  ean  be  olainad  ander  leot  '15  of  the  Drainage  Aat, 
ia  eoaSDed  to  what  wa  may  oalt  aationable  damage,  thac 
ia  to  an,  damage  in  raapeot  of  aota  for  wbioh  an  action 
might  bava  bean  bronght  if  the  Drainage  Aot  bad  not 
bem  pawed-  Now  it  ooold  not  be,  and  waa  not,  in  fact, 
denied  on  tha  Mrt  of  the  plaintiffe,  that  bv  a  long  aariea 
oC  eaaaa,  of  whieh  I  need  only  mention  the  Caitimsan, 
Baihcay  Commuiia  t.  O^ifry  (^  Uaoq.  239),  it  ia  perfectly 
•ettled  that  the  n^t  to  oompenaation  nndar  eaot.  68  ot 
the  luds  danaea  Canaolidation  Aot  1S45,  ia  Umii«d  to 
•otienabla  damage.  It  in  tma  that  tha  langnage  of  th« 
<8th  ■aetion  o(  tha  Landa  Cianeea  Aot,  wbioh  apaaki  of 
bu>da  'being  inJnrioaalT  affeoted,'  is  alightly  mora 
(aTooiBble  to  the  limited  oonatrnation  ;  bnt  the  ooeria 
b»TB  adopted  tha  Muna  ooDstmotion  in  analogone  ouen, 
wbne  tha  Uogoage  oaad  waa  pnwtiaally  identioal  with 
Oat  of  tba  oUoaa  we  an  eoniidering.  Ifeio  Ri'uer  Com- 
jwny  T.  Jahnwn  (3  E.  A  S  V&;  29  L.  J.  73.  H.C.) 
B»der  the  Waterworka  Act  (10 


ttoworda  wen 'that  in   the  ei 


IS  ot  t 


d  by  tha  Aot,  tiwandertakers  ahall  do  aa  little  damage 
■■  OBB  be,  and  ahall  make  fnll  oompentation  to  all 
ntftlea  intewatad  for  all  damage  enataineil  by  them. 
thnwcb  the  atarolBa  of  inch  power)'  {HaXX  t.  The 
Vofor,  »e.,  <4  Briilol.  15  L.  T.  Bep.  N.  S,  572  ;  L.  B«p, 
~  S  C.  P.  311),  under  tha  Fnblic  Health  Aot  (11  A  12  Tlat. 
.  wbara  tba  worda  were,  'that  fall  oompenaation 
be  made  to  aU  peraona  aiutaining  an;  damage  by 
■  at  tba  axanlaa  ot  any  at  tha  powera  ot  thia  Aot.' 


•.«).  wh 


able  damage  to  come  wilbin  the  statate ;  and, 
as  regards  thia  point,  it  is  sabmitled  that 
the  learned  Baron's  observations  on  that  part  of 
the  case  are  correct,  and  are  supported  by  the 
authorities  referred  toin  liia  judgment.  There  was 
here  no  evidence  of  any  actionable  damage.  The 
court  below  has  put  an  erroneoua  conatruction  on 
the  award.  A  riparian  owner  is  entitled  to  remove 
shoals  from  a  river,  and  there  ia  nothing  in  the 
award  to  show  that  there  hae  l>een  aaj  interference 
with  the  bed  of  the  river. 

Maniaty.  Q.C.,  and  L.  Cave.  Q.C.  (Bidder,  Q.C., 
with  them)  for  the  plaintiffs.  —  No  notice  of 
appeal  has  been  given  on  the  first  point,  bat  it  is 
admitted  that  Be  Dare  Valley  Bailinay  Oontpany 
(ubi  tup.),  is  an  authority  to  show  that  the  umpire 
had  power  to  state  a  spiecial  case  The  aubatantial 
qnestton  ia  as  to  the  right  of  the  plaiotiff  to 
recover  damages.  The  award  is  primd  facie 
evidence  that  the  plaintiff  has  auatained  damage 
that  is  actionable.  [Jbssel,  M.  R. — ^The  umpire^a 
award  is  evidence  of  the  amount  of  damage  but 
not  of  the  facta  contained  in  the  award.]  Tbe 
umpire  has  found  that  the  damage  waa  cauaed  by  the 
removal  of  shoals,  bv  wbicb  he  meant  sboals  which 
bad  formed  a  part  of  the  natural  bed  of  the  river. 
Lastly,  it  is  contended  that  actionable  damage  is 


I  cannot  bat  think,  nnder  the  oircnmatanoee,  that  it 
wonld  be  Tory  nndeairable  on  light  gronnda  to  dietorb 
thia  nnanimity  of  deaiaion  apon  a  point  oonatantly 
aciaing  in  praotiae,  and  wbioh,  with  the  single  example  at 
Lord  Weetbary,  in  IHtkett  v.  Tht  MetTopoUlan  Kailwov 
Company  (12  L.  T.  E«p.  N.  S.  76  ;  L.  Eep.  2  H.  L.  201 1 
36  L.  J.  205,  Q.  B).  hae  been  approved  of  on  general 
gronnde  by  almoat  all  the  jadgea  who  had  taken  out  in 
anoh  daoisiona.  Bnt  it  was  argoed  on  the  part  ot  the 
plaintdffp  that  tbe  Legialatnre  moat  haie  need  tha  word 
dama^  '  in  a  more  extended  aetiBe  in  the  4Sth  aactlon, 
■inoe  otherwiae  tbat  aeotion  woald  have  given  the  ownan 
and  oooapiera  ot  the  land  mentjoned  therein  no  farther 
protection  than  they  wonld  be  entitled  to  nnder  tba 
I^nde  Clanaea  Aota.  I  think,  however,  there  are  two 
anawbra  to  that  argument :  Brat,  baring  regard  to  tha 
deaiaion  in  Re»  v.  The  Directors  o/  the  BrUtol  Dock  Com- 
pany (12  East,  429),  and  the  langnaj^  of  Lord*  Cran. 
worth  and  St.  Leonorda  in  the  Caledonian  Raiiaiay  Com- 
pany T.  Ogilhy  (ubisup),  I  think  it  woold  bean  argnable 
qaeation(and  thatiaaaffioient  for  thia  pnrpoaa).  whether 
peraona  who  have  righta  in  reapect  of  a  pnbUc  road  or  a 
pnbUc  river,  the  aame  in  principle,  bat  different  in  de- 
gree from  other  people,  conld  alaim  oo'npeaBation  nnder 
tne  Landa  Clanaea  Act  fur  damage  either  to  one  or  the 
other  whiob  waa  authorised  by  Aot  ot  Parliament ;  and, 
leaondl^,  the  oimpenaation  given  by  the  45th  clauaa  of 
the  Draioage  Aot  la  qaite  different  from  that  given  by 
the  Landa  Claanes  Aot.  In  the  latter  ease  oompanaa- 
tinn  ia  giren  onoe  for  all ;  whereaa  in  tbe  former  caae  it 
la  to  be  given  '  from  time  to  ti-^e  ;'  the  reaaon  for  which 
no  donbc  waa,  that  as  the  only  damage  that  ooald  aoorae 
to  the  lower  lands  from  the  improved  drainage  ot  the 
apper  would  be  at  flood  timea,  it  woald  be  impaasible,  or 
at  Uaet  difflsnlt  to  eatimate  the  damage  exoept  when  the 
floods  happened.     Thiae  reasona  appear  to  me  aatiafaO' 


looking  at  the  objeot  ot  the  Aot,  whieh  waa  fur  tha 
more  effectual  drainage  ot  a  lar^  tract  ot  country, 
which  iseipreaaly  atatsd  to  be,  a<  it  manifettly  was,  tor 
the  pnblia  bvneflt,  it  ia  difSanIt  to  anppoae  that  the 
Ixgialatore  intended  that  the  oommiasionera  in  the  exe- 
cation  ot  their  dntiea  ehonld  be  hampered  by  olaima 
for  Dompenaation  in  respeot  ot  aota  wbioh  the  riparian 
proprletora  had  a  nommon  Uw  right  to  do  with  im- 
panity  ;  and  it  the  Legialatnre  had  any  anoh  intention  it 
ia  etranga  that  '.hey  ahonld  have  nead  lau^ue  which 
had  already  at  that  time  aoqnired  by  jadiaial  deciaion  a 
morelimited  •enec.  In  my  jad^meat.  therefore,  the  flrat 
paint  ought  to  be  deoided,  it  it  should  ba  n^"— -""  '" 
favonr  of  tha  datanduita  " 
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not  necessary  under  the  special  Act.  They  cited 
the  OobUdonian  Railway  Company  y,  Ogilby  (2 
Mac.  Sc.  Ap.  229),  and  the  Duke  of  Buccleuch  y. 
The  Metropolitan  Board  of  Works  (L.  Rep.  3  Ex., 
806 ;  18  L.  T.  Rep.  N.  S.  906;  37  L.  J.  177,  Ex.) 

Jessel,  M.B. — This  is  au  appeal  from  the  Com- 
mon Pleas  Division  involving  not  only  the  decision 
in  this  case,  bat  also  a  decision  of  the  Court  of 
Common  Pleas  on  demurrer  some  time  ago.  In 
accordance  with  the  power  conferred  on  us  by  the 
Judicature  Acts,  it  will  be  better  to  decide  the 
question  raised  by  the  demurrer  as  if  it  were  now 
before  us  upon  appeal ;  and  it  is  the  more  desirable 
because  the  same  question  is  raised  by  the  de- 
murrer as  by  this  appeal,  so  that  it  is  impossible  to 
deal  with  the  one  without  dealing  also  with  the 
other.  Now  the  question  on  demurrer  was  in 
substance  this,  whether  under  the  powers  of  the 
Lands  Clauses  Consolidation  Act  1845,  an  arbi- 
trator has  power  to  state  a.  special  case  for  the 
opinion  of  a  superior  court.  The  Court  of  Com- 
mon Pleas  held  that  he  had  not.  It  is  said  that 
no  such  power  is  conferred  under  the  Common 
Law  Procedure  Act  1845.  The  present  question 
doubtless  turns  first  on  the  construction  of  the 
Act,  and,  secondly,  what  has  been  done  with  re- 
ference to  the  construction  put  on  the  Act.  No 
doubt  under  the  words  of  the  Common  Law  Pro- 
cedure Act  1854,  sect.  5,by  which,  if  at  all,  the  power 
is  given,  there  is  some  difficultv,  as  it  refers  ap- 
parently only  to  arbitrations  by  direction  of  a  court 
or  judge,  or  bv  consent.  But  on  the  other  hand  it 
certainly  woald  be  remarkable  that  a  large  class  of 
arbitrations  should  have  been  omitted ;  and  if  we 
can  consistently  do  so  we  ought,  I  think,  to  bring 
these  submissions  within  the  purview  of  the 
enactment.  I  have  already  given  my  views  on  the 
subject  in  Harper's  case  (uhi  »up,)t  and  will  not 
again  repeat  them.  It  is  much  to  be  regretted  that 
the  Court  of  Common  Pleas  in  deciding  this  case 
were  unaware  of  the  Bare  Valley  case  (uhi  sup.), 
where  the  Chancery  Court  of  Appeal  confirmed  the 
decision  of  James,  V.C.,  that  an  arbitration  under 
the  Lauds  Clauses  Consolidation  Act  1845,  was 
wilhin  the  provisions  of  the  Common  Law  Proce- 
dure Act  1854',  sect.  5,  as  to  arbitrations  by  consent. 
Against  that  decision  we  have  really  nothing  but  the 
decision  of  the  Court  of  Common  Fleas ;  thereforrt, 
as  an  authority,  we  ought  to  decide  against  the  latter 
court,  and  follow  the  judgment  of  a  co-ordinate 
court  given  in  the  Bare  Valley  case  (ubi  sup.), 
which  last  decision  I  was  in  ignorance  of  when 
Harper's  case  (uhi  sup.)  was  before  me.  I  do  not 
intend  to  say  that  we  are  always  bound  to  follow 
the  decision  of  a  co-ordinate  court ;  still  there 
must  be  strong  reasons  for  disregarding  it,  and  no 
such  reasons,  so  far  as  I  can  see,  exist  here.  The 
next  point  is  one  of  great  importance,  viz.,  whether, 
having  regard  to  the  terms  of  the  local  Act,  the 
damage  lor  which  a  plaintiff  is  entitled  to  re- 
cover is  for  actionable  damage  only,  or  includes 
all  loss  whether  actionHble  or  not.  Now  the  words 
of  this  particular  section  are  really  undistinguish- 
able  from  the  words  of  other  sections,  the  con- 
struction of  which  has  been  established  by  a  long 
chain  of  decisions.  When  I  come  to  look  at 
clauses  44  and  45,  I  find  that  they  are  what  are 
termed  landowners*  clauses,  that  is  to  say,  ciauses 
put  in  by  opposing  landowners  for  their  protec- 
tion; and  if  the  landowners  could  have  induced 
the  Legislature  to  give  larger  powers  of  compen- 
biition  they  would  naturally  (knowing  as  they  did,  ( 


the  decisions  on  the  subject)  have  taken  care  to 
make  the  intention  of  clauses  in  their  own  &voiir 
clear.  I  will  refer  only  to  two  of  the  decimcnui  whidi 
are  referred  to  by  Amphlett,  B.,  in  the  oonit  below 
(The  New  Biver  Company  v.  Johnson,  2  E.  AS. 
445 ;  29  L.  J.  93,  M.  0. ;  and  HaU  t.  The  Ifofor, 
^c,  of  Bristol,  36  L.  J.  110,  C.  P. ;  L.  Eep.  2  C.  P. 
322  ;  15  L.  T.  Rep.  N.  S.  572).  In  The  New  Bim 
Company  v.  Johnson  (ubi  sup,),  which  arose  under 
the  Waterworks  Clauses  Act  (10  ^  11  Vict,  a  17) 
the  words  were  "  that  in  the  exercise  of  the  powen 
conferred  by  the  Act  the  undertakers  ahall  do  as 
little  damage  as  can  be,  and  shall  make  full  com- 
pensation to  all  parties  interested  for  all  damage 
sustained  by  them  through  the  exercise  of  siidi 
powers."  In  HaU  v.  The  Mayor  Sfc,  of  Bristol 
(uhi  sup.)  which  was  decided  nncUsr  the  Pablie 
Health  Act,  the  words  were:  "that  full  com- 
pensation shall  be  made  to  all  persons  sna- 
taining  any  damage  by  reason  of  the  exerciae 
of  any  of  the  powers  of  this  Act."  In  both 
these  cases  it  was  definitely  decided  that  the 
right  to  compensation  was  limited  to  actionable 
damage,  and  that  being  so  the  question  has  been 
fairly  decided,  and  I  should  have  no  doubt  at  all 
on  the  subject  were  it  not  that  two  of  the  learned 
judges  in  the  court  below  appear  to  have  arrived 
at  an  opposite  conclusion.  It  is  said,  why  then 
are  these  words  inserted  at  all  P  I  think  there 
are  two  answers,  one  that  the  time  is  enlai|ped, 
the  other  that  too  much  effect  must  not  be  given 
to  mere  repetitions.  Next  if  the  damaffe  most  be 
actionable,  is  there  any  such  damage'?  No  dis- 
pute arises  as  to  the  law.  Eiparian  proprietofs 
are  entitled  to  remove  casual  obstructions  as  dis* 
tinguished  from  the  natural  bed  of  the  rhrar. 
The  only  dispute  is  as  to  the  constmotion  of  the 
award,  and  as  regards  that,  I  differ  from  the  con- 
struction put  on  the  award  by  all  the  judi^es,  and 
am  of  opinion  that  that  for  which  the  arbitrator 
intended  to  award  compensation,  was  damage 
caused  by  the  removal  of  shoals.  Now  is  that 
actionable  damage?  It  was  not  disputed  that 
riparian  proprietors  not  only  may,  but  are  ondera 
liability  to  remove  such  shoals ;  if,  thereftm,  I 
am  right  as  to  the  construction  of  the  award,  there 
is  no  actionable  damage.  The  judgment  of  the 
Common  Pleas  must  therefore  be  reversed.  As 
regards  costs,  the  costs  in  the  court  b^ow  and  in 
this  court  will  follow  the  suit;  but  as  to  the 
demurrer  we  think  there  ought  to  be  no  costs. 

Kelly,  C.B. — I  am  of  the  same  opinion.  Tbe 
case  comes  before  us  in  rather  a  complicated  ffarm. 
The  action  is  on  an  award  under  the  Lands  Claoeei 
Consolidation  Act  1845.  The  case  proceeded  to 
trial,  and  a  verdict  was  eventually  entered  for  the 
plaintiffs  for  llOL,  the  amount  of  the  award«  but 
leave  was  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit  or  verdict  for  them.  The  qaei- 
tion  whether  the  judgment  was  right  depends  on 
whether  the  award  is  valid.  That  throws  nsbaek 
to  the  question  whether  the  arbitrator  had  juiie- 
dtction  to  make  the  award,  and  that  again  throws 
us  back  on  the  decision  of  the  Court  of  Common 
Pleas  upon  the  demurrer  to  the  second  plea.  No 
appeal  has  been  brought  from  that  decision,  hat 
we  deem  it  expedient,  under  the  powers  which  we 
possess  under  tbe  Judicature  Acts,  to  consider 
whether  or  not  the  demurrer  should  be  allowed. 
That  question  turus  upon  sect.  5  of  the  CommoD 
Law  Procedure  Act  1854.  I  may  observe  tfaati 
apart  from  the  decisions,  the  arbitration  seems  to 
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me  to  be,  fay  the  effect  of  sect.  25  of  the  Lands 
Glauses  Consolidation  Act  1845,  an  arbitration  by 
oonsent,    the  claimants  and   the   commissioners 
haying  each  appointed  an  arbitrator,  instead  of 
the  commissioners  having  exposed  themselves  to 
an  appointment  by  the  claimant  singly  ;  and  the 
appointment  of  an  arbitrator  being,  by  the  terms 
of  sect.  25,  a  submission  to  arbitration  on  the  part 
of  the  party  by  whom  the  cause  is  made.    I  should 
aay,    therefore,    apjart    from    the    decisions,    the 
aroitration  was  within  sect.   5  of  the  Common 
Law  Prooednre  Act  1854,  and  this  view  is  confirmed 
by  Be  Da/re  VaUey  BaUwoAf  (tibi  »up.)  This  at  once 
disposes  of  the  first  decision  of  tne  court  below, 
which  we  are  compelled  to  overrule.    The  question 
ia  still  left  open  whether  the  demurrer  having  been 
set  aside  and    overruled,  the  Court  of  Common 
Pleas  were  right  in  the  judgment  given  on  the 
special  case ;  and  we  think  it  right,  in  order  to 
avoid  future  litigation,  to  give  our  decision  upon 
the  soecial  case.    The    question    raised    by  the 
Bpeciai  case  renders  it  necessary  for  us  to  look  at 
the  language  of  the  award,  and  to  see  whether  the 
plaintiff  is  entitled  to  judgment  for  the  sum  of 
llOL    That  depends  entirely  on  the  nature  of  the 
damaee  which  the  plaintiff  has  sustained.    Now 
by  a  long  series  of  decisions  it  has  been  clearly 
established  that  the  claim   must  be    limited  to 
damage  which,  but  for  the  power  conferred  by  the 
Act  of  Parliament,  would  be  actionable.    Is  the 
damage  done  here  actionable  P    It  appears  from 
the  special  case  that  the  damage  may  have  arisen 
from  four  different  causes.  fHis  Lordship  referred 
to  the  special  case  already  set  out.]    If  the  finding 
of  the  arbitrator  had  been  that  the  damage  resulted 
from  all  three  causes,  then,  inasmuch  as  two  of 
them  would  be  actionable,  were  it  not  for  the  Act, 
the  claimant  would  be  entitled  to  recover.    But  if, 
on  the  other  hand,  it  turns  out  that  the  cause  of 
injury  is  confined  to  one  species  of  damage  only, 
namely,  the  removal  from  tne  river  of  the  shoals, 
then  the  question  will  arise  whether  damage  so 
occasioned  is  actionable.    All  that  the  arbitrator 
says  is  that  damage  was  caused  **  by  the  removal 
from  the  river  of  shoals  formed  therein  by  gravel, 
Boil,  and  other  materials,  which  from  time  to  time 
had  been    brought  down  by  tributaries  of   the 
said  river,  near  the  confiuence  therewith  of  the 
tributaries."    We  all  agree  that  if  the  bed  of  the 
river   had  been  disturbed,  it  would  have  been 
actionable;    but  does  the  finding  of  the  umpire 
amount  to  such  a  statement?    I  am  clearly  of 
opinion   that  no  conclusion  of  this  kind  can  be 
drawn.    If  the  arbitrator  had  meant  us  to  infer 
that  the  bed  of  the  river  had  been  disturbed,  or 
that  the  shoals  had  become  part  of  the  river  itself, 
why  did   he   not  expressly  say   so?    Instead  of 
that  he  has  made  use  of  language  which,  to  my 
mind,  is  quite  unambiguous.    Then,  lastly,  was 
the  damage  caused  solely  by  the  removal  of  the 
shoals,  or  partly  by  the  removal  of  such  shoals 
and  partly  by  other  causes?      I  leave  the  weir 
altogether  out  of  consideration,  because  no  damage 
was  caused  by  its  removal.    Now,  the  language  of 
the  award  is  to  my  mind  clear  as  to  how  the 
damaee  was  occasioned.    The  umpire  has  found 
that  Uiere  wad  no  sufficient  evidence  before  him 
to  enable  him  to  determine  one  way  or  the  other 
whether  the  said  works,  exclusive  of  the  removal 
of  the  shoals,  caused  the  farm  on  the  occasion  of 
the  floodings  to  be  flooded  to  a  greater  extent  or 
for  a  longer  period  of  time»  or  to  be  more  damaged 


than  it  otherwise  would  have  been.  What  is  the 
meaning  of  that?  Why,  that  there  is  no  suffi- 
cient evidence  to  enable  him  to  determine  whether 
the  damage  was  occasioned  otherwise  than  by  the 
removal  of  the  shoals ;  in  other  words,  it  amounts 
to  an  allegation  that  the  removal  of  the  shoals 
alone  caused  the  injury,  and  that  there  was  no 
evidence  to  satisfy  him  that  any  other  cause  or 
causes  contributed.  It  must,  therefore,  be  taken 
that  the  damage  was  solely  caused  by  the  removal 
of  the  shoals ;  and  the  law  is  well  established  that 
a  riparian  owner  may  remove  shoals  from  a 
navigable  river,  so  long  as  he  takes  care  not  in* 
juriously  to  affect  the  navigation,  without  being 
liable  to  an  action.  I  thereu^re  come  to  the  con- 
clusion that  the  plaintiffs  are  not  entitled  to  the 
compensation  which  has  been  awarded  to  them  by 
the  umpire. 

Mbllisu,  L.J. — I  am  of  the  same  opinion.  With 
reference  to  the  question  whether  an  arbitrator, 
under  the  Lands  Clauses  Consolidation  Act  1845, 
has  power  to  state  a  special  case,  I  should,  if 
there    had    been   no  decisions,  have  thought   it 
open  to  some  doubt,  but  considering  the  autho- 
rities, there  can  be  no  doubt  at  all  on  the  subject. 
The  point  was  first  raised  before  James,  L.J., 
when    Vice-Chancellor;    his   decision    was    that 
the  arbitrator  had  such  a  power,  and  was  affirmed, 
on  appeal,  by  the  Lords  Justices.    We,  therefore, 
should  not    be  justified    in    overruling    it    now. 
Had  the  decision  in  Be    Dare  VaUey  Company 
(ubi  sup,)   been  brought   to    the    notice  of    the 
Court  of  Common  Pleas,  I  feel  no  doubt  their 
decision  on  the  demurrer  would  have   been  dif- 
ferent.    The  arbitrator,  therefore,  having  power 
to  state  a  special  case,  I  agree  with  Mr.  Herschell 
that  the  defendants  are  entitled  to  have  a  verdict 
entered  for  them  on  the  plea  of  no  such  award. 
But     Mr.    Herschell    and    Mr.   Manisty     both 
thought  it  proper  that  we  should  go  on  to  consider 
the  merits  under  the  powers  conferred  on  us  by  the 
Judicature  Acts.    The  first  question  that  arises  is, 
whether,  according  to  the  construction  of  sect.  45 
of  the   Airedale  Drainage  Act,   the  plaintiff  is 
entitled  to  compensation  for  acts  done  whether 
actionable  or  not.     My  opinion  is,  that  he  is  only 
entitled  for  acts  done  by  causes  which  are  action- 
able.   The  argument  for  the  plaintiffs  was  based 
upon  the  difference  of  sect.  45  from  sect.  43.     I 
therefore  took  the  opportunity  of  reading  sect.  44. 
I  find  tha:}  that  is  a  clause  relating  to  Biddies- 
down  landowners,  and  in  the  main  agreeing  with 
sect.  45,  but   limited  to  actionable   damage,  the 
words    being,    "  whether   the    lands    injuriously 
affected  be  within  or  without "  a  certain  area,  the 
words    "injuriously    affected"    being    the   very 
words  which  in  sect.   68  of  the  Lands  Clauses 
Act  have  been  considered  decisive  of  the  question 
whether  damage  without  legal  injury  can  be  consi- 
dered the  subject  of  compensation.    I  think  it  clear 
therefore  that  the  plaintiff  can  onljr  recover  for 
damage  which  but  for  the  Act  would  have  been 
actionable.  Then  comes  the  question  raised  by  the 
award,  whether  the  removal  of  shoals  is  actionable  ? 
With  all  deference  to  the  court  below  I  have  no 
doubt  it  is  not.     In  course  of  time  shoals  may  no 
doubt  become  part  of  the  bed  of  a  river,  in  which 
case  it  would  be  actionable  to  remove  them ;  but 
so  long  as  they  continue  in  the  shape  of  shoals 
they  may  clearly  be   removed.      Such    removal, 
therefore,  not  being  actionable,   has  there   been 
any    damage  in    respect  of  any  other  matters  ? 
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The  umpire  says,  as  to  that,  that  there  is  no 
Bujficient  evidence  to  find  one  way  or  the  other. 
That  being  so  the  judgment  of  the  Common 
Pleas  Division  must  be  reversed. 

Pollock,  B. — As  regards  the  first  point,  had 
the  matter  been  res  nova.  I  should  have 
liked  to  have  had  it  further  argued;  but  the 
decision  in  Bs  Dare  Valley  Railway  Company, 
(uhi  8up,)  is  bindiuff,  and  the  convenience  of  that 
decision  is  shown  by  the  case  of  the  Duke  of 
Buccleuch  V.  Metropolitan  Board  of  Works  {uhi 
sup.)  As  to  the  other  point  1  agree  with  the 
rest  of  the  court.  Judgment  reversed. 

Solicitor  for  the  plaintiffs.  Field,  Boscoe,  and 
Co.,  for  Jeffery,  Taylor  and  Little,  Bradford. 

Solicitors  for  the  defendants,  Phelps  and  Sidg- 
ioick  for  Brown,  Skipton. 


Wednesday,  May  10, 1876. 

(Before  Jessel,  M.B.,  Eellt,  C.B.,  Mellish,  L.J., 

and  Pollock,  B.). 

Weight  (clerk)  v.  Davies  (clerk). 

Ecclesiastical  dilapidations — Statute  34  ^  85  Frc^. 
c.  43 — Exchange  of  livings — Mutual  releases — 
Simoniacal  contra4it» 
After  the  passing  of  the  Ecclesiastical  Dilapidations 
Act  of  1871  (34  ^  36  Vict.  c.  43)  an  agreement 
was  entered  into  by  the  plaintiff  and  defendant  for 
the  exchange  of  the  livings  they  then  held,  and  one 
term  of  such  agreement  was  iliat  neither  party 
should  maJce  any  claim  upon  the  other  for  dilapi' 
dations. 
At  the  time  the  agreement  was  made  it  was  stated 
by  the  defendant  to  the  plaintiff  that  the  necessary 
repairs  would  be  about  equal  tra  amount  for  each 
of  the  benefices.     This,  however,  proved  otherwise, 
but  tliere  was  no  allegation  of  fraud. 
It  was  now  sought  to  set  as^ide  the  agreement  as 
being    against  public  policy   and  in  its  nature 
simonicuuil. 
Held  (a finning  the  decision  of  the  Common  Tleas 
Division),  that  the  agreement  was  not  in  contraven- 
tion of  the  Ecclesiastical   Dilapidations  Act  of 
1871,  also  thai  the  tei'm  in  the  agreement  as  to 
dilayidaiions  was  merely  ancillary  to  tlie  con- 
tract  fitr  ths  exchange,   and  that  the  contract, 
therefore,  was  not  simoniacal  or  invalid. 
This  case  came  before  the  court  upon  appeal  from 
the  Common  Pleas  Division. 

The  defendant  was  incumbent  of  Gisbum,  in  the 
county  of  York  and  the  plaintiff  was  vicar  of  the 
parish  of  St.  Mary's,  in  the  county  of  Huntingdon, 
and  subsequent  to  the  passing  of  the  Act  of 
34  &  35  Vict.  c.  43,  they  mutually  agreed  to 
exchange  livings.  In  1874  the  plaintiff  found  that 
the  amount  of  dilapidations  for  the  parish  of  Gis- 
burn  was  247Z.  19«.  6d.,  and  for  this  amount  he 
sought  to  make  the  defendant  liable. 

To  a  declaration  to  that  efiect  the  defendant 
pleaded  the  terms  of  the  agreement  for  exchange 
of  liviugs  entered  into  with  plaintiff. 

To  this  plea  the  plaintiff  in  his  replication 
said  :  That  the  repairs  necessary  for  the  parish 
of  St.  Mary's  amounted  to  the  sum  of  322.  10^.,  and 
the  plaintiff  further  says  that  at  the  time  of 
making  the  said  alleged  agreement  and  excbunge 
the  defendant  represented  and  stated  to  the  plain- 
tiff that  the  repairs  of  tbe  buildings  of 'his  the 
defendant's  said  benefice  of  Gisbum  were  merely 
i2omiiial,  or  equal  in  amount  to  the  repairs  of  the 


plaintiff's  said  benefice  of  St.  Mary's,  and  tba 
plaintiff  further  says  that  snch  agreement  wm 
made  by  the  plaintiff  on  the  faith  and  belief  that 
such  representation  of  the  defendant  was  trae  and 
correct  and  not  otherwise ;  whereas,  in  fact  and  in 
truth,  tbe  repairs  of  the  defendant's  said  benefice  of 
Gisbum  amounted  to  the  stun  of  247Z.  19«.  6d.,  as 
the  defendant  knew  or  ought  to  have  known,  and 
such  statement  and  misrepreBentation  and  sadi 
alleged  agreement  was  ancl  is  an  evasion  of  nd 
in  contravention  of  the  said  Act. 

This  replication  was  demurred  to  by  the  defen- 
dant, and  such  demurrer  was  argued  on  the  20(h 
Jan.  1876,  and  upheld  by  the  court  (Lord  Cole- 
ridge, C.J.,  Brett  and  Denman,  JJ.). 

Against  this  judgment  plaintiff  now  appealed. 
(The  facts  of  the  case  and  the  judgment  below 
will  be  fonnd  fully  reported  ante,  p.  106,  33  L.  T. 
Rep.  N.  S:  858). 

Baylis,  Q.C.  (0.  Crom-oton  with  him)  for  the 
appellant. — The  plea  in  this  case  is  bad  and  the 
replication  good.  The  decision  in  the  oaseof  GoU- 
ham  V.  Edwards  (16  C.  B.  437 ;  25  L.  T.  Bep.  0.  %. 
198 ;  24  L.  J.  189,  C.  P. ;  17  0.  B.  141,  Ex. 
Ch.)  was  prior  to  the  Act  of  1871.  The  plea  in 
this  case  is  copied  from  that  one,  but  the  law  it 
now  different.  [Jessel,  M.R. — If  you  rely  upon 
misrepresentation  in  equity  it  is  an  allegation  of 
fraud  which  is  sufficient  to  avoid  the  contract,  or 
it  is  nothing  at  all.  This  is  a  contract  which 
cannot  be  rescinded ;  it  has  no  relation  to  eqaitr.] 

"The 


It  is  only  stated  as  an  answer  to  the  pU 
law  beioro  the  passing  of  this  Act  was  that  an 
action  on  the  case,  and  therefore  one  for  damages, 
could  be  brought  against  the  late  incumbent  orhia 
executors,  but  debts  would  take  priority  over 
damages.  But  now  this  is  chansed  into  an  action 
for  debt  against  the  late  incumbent  or  his  repre- 
sentatives. There  were  also  two  other  methodi 
of  proceeding,  by  deprivation  and  by  sequestration. 
[Jessel,  M.H. — Under  tbe  old  law  the  new  incum- 
bent was  liable  to  be  sequestrated  or  deprived  of 
his  living,  whether  he  recovered  from  the  old 
incumbent  or  not.]  Yes,  and  the  Act  was  to 
amend  this ;  whereas  this  agreement  would  put  the 
parties  into  the  position  they  would  have  been  in 
prior  to  the  Act,  and  it  is,  therefore,  in  oontiavai- 
j  tion  of  the  Act.  The  primary  intention  of  tbe 
Act  was  to  protect  the  benefice  and  seoare  the 
repair  of  tbe  buildings.  The  preamble  clearly  showi 
that  the  position  of  the  incumbent  is  merely  that 
of  a  trustee  for  the  living ;  if  he  receives  any  monej 
he  has  to  pav  it  over  within  a  given  time  to  (he 
governors  oi  Queen  Anne*s  bounty;  he  canool 
release  the  old  incumbent  in  any  way.  [MxLUSH, 
L.J. — The  real  question  is  whether  the  new  inooffl* 
bent  is  a  trustee  of  the  action  or  not ;  if  he  is,  he 
could  never  compromise  an  action  of  this  kind.] 
It  is  contended  he  is.  [Jessel,  M.B. — ^Then  he 
could  never  accept  10«.  in  the  pound  though  he 
may  be  certain  he  could  not  get  more.  The  Acl 
does  not  say  he  is  to  be  a  trustee  of  the  action,  il 
merely  says  that  if  he  recovers  the  money  he  most 
pay  it  ov(M' ;  ho  must  pay  the  money  himself, 
but  the  Act  does  not  say  he  shall  recover  it  fttym 
the  old  incumbent.  To  say  "if  you  get  money  i» 
shall  bo  trust  money  '*  is  different  to  saying  "yoo 
shall  be  a  trustee  to  gut  the  money.' j  Sect.  39 
creates  the  trust.  The  47th  seotion  would  be 
rendered  a  dead  letter  by  an  agreement  such  ai 
this  ;  under  sects.  40  and  60  the  new  iooumbentBi 
made  liable  if  the  old  incumbent  does  sot  plj; 
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is  is  anew  liability  only  coming  into  operation 
six  months.  [Mellish,  L.J. — So  long  as  the 
ncnmbent  pays,  n  matters  to  no  one  save 
If  who  has  provided  the  money.]  I  now 
ad  to  the  replication  that  the  agreement  was 
iacal.  [Jessel,  M.B. — If  there  was  any 
J  it  was  upon  your  side.    To  take  a  living 

>  benefit  is  not  simony,  wLich  is  what  you  are 
aioiog  of.  How  can  it  be  simoniacal  to  say, 
11  take  a  living  but  won't  pay."  You  allege 
on  ^ve  about  200L  to  get  your  living,  which 
36  simony,  but  that  cannot  make  the  other 
itation  simoniacal.]  In  Dowries  v.  Craig  (9 
W.  166)  Lord  Abio^^er  appears  to  suggest 
n  arrangement  of  this  kind  would  be  simo- 
.  On  both  these  grounds,  therefore,  the 
lent  of  the  court  below  should  be  reversed. 
ly  and  Crumpt  for  the  respondent,  were  not 

upon. 

3EL,  M.It. — This  is  an  appeal  from  the  Com- 
'leas  Division  as  to  the  effect  to  be  given  to 
reement  entered  into  between  plaintiff  and 
iant.  The  questions  raised  are  two.  It 
rs  that  an  agreement  was  entered  into  by  the 
s  for  an  ezchan^e  of  livings,  one  term  of 
was   "  that  no  payment  of  any  kind   on 

side  should  be  made  for  dilapidationn."  Now 
8  not  appear  what  the  respective  values  of 
rings  were,  bat  it  is  said  that  the  defendant 
lented  that  the  dilapidations  for  his  benefice 
burn  were  merely  nominal,  or  about  the  same 
lount  an  for  the  piaintiff*s  benefice  of  St, 
s,  but  there  is  no  allegation  in  the  pleadings 
.his  agreement  was  made  corruptly,  nor  is 
anything  to  show  that  this  arrangement  as 
apidations  was  anything  but  merely  sub- 
jT  to  the  contract  tor  the  actual  exchange, 
3t  itself  the  motive  for  the  exchange.  Tde 
ifir  now  finds  that  he  has  to  pay  2502.,  whereas 
fendant  was  only  to  pay  302.,  whereupon  he 
•  1  can  recover  the  larger  sum  from  you  (the 
Iant),  because  my  bargain  to  pay  that  sum 
u  is  illegal,  as  it  is  against  the  policy  of  the 
'1871.    I  was  the  bare  trustee  of  the  action 

>  Governors  of  Queen  Anne*8  Bounty ;  1  could 
lerefore,  release  you  from  the  action,  so  you 

liable  as  if  no  agreement  had  been  made  by 
Secondly,  it  is  said  that  the  bargain  is  a 
iacal  one,  and  that  therefore  the  plaintiff  can 
as  much  of  it  as  is  illegal  without  avoiding 
lole.  On  the  first  point  it  is  only  necessary 
to  consider  the  true  meaning  of  the  Eccle- 
al  Dilapidations  Act  of  1871.  Before  that 
as  passed  there  was  an  action  for  damages 
.*  amount  of  the  dilapidations,  and  it  might 
happened  that  the  new  incumbent  might 
recovered  the  whole  amount  and  put  it  into 
n  pocket,  and  in  that  way  the  livini;  might 
wholly  lost  it.      The  new  Act  enables  the 

>  to  have  the  dilapidations  Kurveyed  and  to 
out  how  the  necessary  repairs  are  to  be 
u!id  it  also  enables  the  new  incumbent  to 
ati  action  for  debt  tor  tho  amount  staled  by 
rveyor  in  his  report  against  the  old  incum- 
or  his  representatives.  But  when  the 
icumbent  recovers  the  money  he  is  to  pay 
'  to  Queen  Anne*s  Bounty,  and  whether  he 
rs  it  or  not,  he  is  still  liable  to  pay  the 
it  within  six  months,  and  also  tu  do  the 
3,  though  when  done  he  can  get  the  money 
and  even  though  the  amount  of  repairs  might 
I  that  stated  in  the  surveyor's  report,  he 
AO.  Gas. — Vol.  X. 


would  be  still  liable.  If  he  neglected  to  do  the 
work,  then  the  Governors  of  Queen  Anne's  Bounty 
might  do  it  themselves.  The  result  is  that  an 
easy  remedy  has  been  provided  by  the  Legislature 
for  insuring  the  necessary  repairs,  and  the  remedies, 
though  themselves  simplified,  are  not  changed  in 
substance.  The  36th  and  37th  sections  of  ttie  Act 
do  not  make  the  new  incumbent  a  trustee  of  the 
action,  but  of  the  proceeds  he  may  receive  from 
the  old  incumbent,  which  is  a  totally  different 
thing.  A  trustee  of  an  action  cannot  release  the 
debtor  of  a  cestui  que  tiiMt  from  the  action ;  the 
person  released  would  be  still  liable;  but  the  ques- 
tion between  the  trustee  releasing  and  the  party 
released  would  be  quite  a  different  one.  Such  an 
interpretation  of  this  Act  would  also  very  much 
interiere  with  the  new  incumbent  making  any 
compromise  with  the  old  one ;  he  could  only  do  it 
by  an  appeal  to  the  court,  which  would  be  a  most 
undesirable  state  of  affairs.  The  words  of  the  Act 
are  plain ;  sect.  36  runs,  *'  Fhe  sum  stated  in  the 
order  as  the  cost  of  the  repairs  shall  be  a  debt  due 
from  the  late  incumbent,  his  executors  or  adminis- 
trators, to  the  new  incumbent,  and  shall  be 
recoverable  as  such  at  law  or  in  equity."  The 
sum  is  to  be  a  debt,  and  therefore  the  creditor  can 
release  it.  The  37th  section  says,  *'The  new  in- 
cumbent shall,  as  and  when  he  shall  recover  the 
said  sum,  forthwith  pay  the  amount  recovered  to 
the  governors;  ana  if  and  whenever  he  shall 
recover  any  further  part  of  the  said  sum  he  shall,  in 
like  manner,  forthwith  pay  to  the  governors  tho 
further  part  so  recovered."  Now,  I  am  of  opinion 
it  would  have  been  much  better  if  the  same  words 
had  been  used  in  the  second  clause  of  this  section 
as  in  the  first,  for  I  am  satisfied  they  mean  the 
same  thing,  i.e.,  that  '*  if "  and  **  whenever  "  mean 
the  same  as  "  as  '*  and  *'  when  "  in  the  first  clause; 
neither  of  these  sections  says  the  new  incumbent 
"  shall  sue,"  they  lay  no  obligation  upon  him  to 
recover  the  money.  They  make  him  trustee  of 
the  money  he  ha^  received,  and  do  no  more.  By 
the  40th  section  the  new  incumbent  is  bound  to  pay 
the  balance  to  the  governors,  whether  he  gets  it 
or  not.  Again,  by  the  42nd  section  the  new  incum- 
bent is  bound  to  have  the  repairs  executed  wiihiu 
eighteen  months.  Then  the  47th  section,  which 
has  been  referred  to  in  the  course  of  the  argument, 
depends  entirely  upon  a  final  certificate  having 
been  given;  if  the  new  incumbent  cannot  geo  that 
certificate  .sect.  47  will  not  apply  to  him.  As  to 
the  second  point,  it  is  not  alleged  in  the  pleadings 
that  the  contract  is  simoniacal ;  to  make  it  so  you 
must  allege  that  the  inducement  for  the  exchange 
was  the  payment  of  money  or  money's  worth,  but 
there  is  nothing  of  the  kind  here,  the  arrangement 
as  to  the  repairs  is  merely  ancillary  to  the  contract 
for  exchange,  and  neither  party  looued  upon  it  as  an 
inducement  or  motive.  Plaintiff  certainly  did  not 
for  he  thought  the  dilapidations  were  about  equal 
in  afnount,  and  still,  even  supposing  the  defend- 
ant had  known  of  the  difference,  he  would  have 
been  receiving  and  not  giving  a  consideration. 
The  expression  that  he  **  ought  to  have  known  " 
is  so  vagii3  that  it  may  mean  any  thing ;  it  may 
mean  that  he  ought  to  have  got  a  surveyor  to 
make  a  long  and  careful  examination  for  which  he 
may  have  had  even  to  lake  down  part  of  the 
buildings,  but  it  surely  cannot  mean  that  as  a 
clerg3'iuan  he  oaght  to  have  known.  The  words 
are  too  vague  and  too  general.  A  simoniacal  agree- 
ment is  a  corrupt  one  and  a  corrupt  one  of  a  very 
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bad  kind.  I  do  not  think  we  can  listen  to  a  sng- 
ffestion  of  anything  of  the  kind  upon  these  pleas. 
The  appeal  mast  be  dismissed. 

Ejbllt,  C.B. — ^This  action  arises  from  an  exchange 
of  livings,  one  of  the  terms  of  the  bargain  being 
that  plaintiff  should  not  call  npon  defendant  to 
execute  any  repairs  or  make  good  any  dilapidations. 
After  this  agreement  had  been  entered  into,  with 
the  assent  of  the  respective  patrons  and  bishops, 
an  order  was  made  npecifying  the  amount  of 
repairs  necessary,  which  was  between  2001.  and 
3001.,  and  this  action  is  brought  to  recover  that 
amount  from  the  defendant.  The  latter  says 
that  the  plaintiff  is  precluded  from  bringing 
his  action  by  the  above  agreement.  The  case 
cited  {uhi  eup,)  is  decisive  to  show  that  such 
an  action  could  not  have  been  maintained  prior  to 
the  late  Act,  but  it  is  argued  that  now  the  case  is 
otherwise,  and  that  such  an  agreement  as  the 
above  is  a^inst  public  policy,  and  it  would  be  so 
if  it  had  a  direct  tendency  to  violate  the  provisions 
of  an  Act  of  Parliament.  But  the  effect  of  the 
new  Act  is  merely  that  the  new  incumbent  may 
maintain  an  action  for  debt  against  the  old  incum- 
bent, and  then  there  are  a  series  of  provisions  as 
to  what  he  is  to  do  with  the  money  he  recovers. 
The  Act  also  contemplates  the  possibility  of 
this  money  not  being  recovered,  and  then  the  new 
incumbent  is  himself  liable ;  that  is  done  for  the 
benefit  of  the  parish.  If  the  money  is  not  recovered 
the  law  is  not  defeated  and  nullified,  for  the  new 
incumbent  may  be  compelled  to  do  the  repairs,  and 
that  is  all  the  Act  requires.  In  case  he  fails  to  do 
them  he  remains  liable  for  the  rest  of  his  life ;  so 
there  can  be  nothinf^  against  the  policy  of  the  law 
in  releasing  the  old  incumbent,  when  by  the  43rd 
section  the  right  against  the  new  incumbent  can 
be  enforced  bv  sequestration.  A  very  clear  and 
sound  distinction  has  been  taken  by  the  Master 
of  the  Bolls— namely,  that  he  is  not  trustee 
for  the  action,  but  only  for  any  money  he  m^ 
have  recovered  from  the  old' incumbent.  If 
the  new  incumbent  receives  money  he  must  pay 
it  over ;  if  he  does  not  he  remains  liable  himself,  and 
in  either  case  the  law  is  satisfied.  As  to  the 
second  point  that  the  contract  is  void  for  simony 
or  fraud,  the  answer  is  clear,  in  either  case  the  law 
requires  that  the  charge  should  be  precisely  and 
expressly  stated ;  here  there  is  no  express  allega 
tion  of  simony  or  fraud,  and  we  cannot  infer  it 
from  obiscure  language  such  as  this.  The  judgment 
of  the  court  below  must  be  affirmed. 

Mellish,  L.J.  and  Pollock,  B.  concurred. 

Judgment  afinned. 

Solicitors  for  the  plaintiff,  Shaw  and  Tremellen, 

Solicitors  for  the  defendants,  Norrist  Allen,  and 
Carter, 


Friday,  June  16,  1876. 

appeal  PBOM  EXCHEQUElC  DIVISION. 

(Before  James  and  Mellish,   L.J  J.,   Bagoallat, 

J.A.  and  Quain,  J.) 

WOOLER  AND  WiPB  V.   KnOTT. 

Ijandlord  and  tenant — Lease  of  public'house — 
Tenant's  covenant  not  to  do  any  act  **to  affect 
the  licence  " — Construction — C^ytofiction  of  tenant 
by  justices  for  offences  against  the  Licensiiig 
Acts — Convictions  not  recorded  on  licence — 
Breach  of  covenant — Forfeiture — Licensing  Acts 
1872  and  1874  (35  ^  36  Vict,  c.  94.  and  37  &  38 
Vict,  c.  41>,  a.  13). 


After  the  Licensing  Ad  of  1874  came  into  operaiimt 

the  defendant  became  lessee  of  a  jpubUc'house  h^ 

longing  to  the  plaintiffs,  and  hy  the  lease  (em- 

taining  the  usual  clause  of  forfeiture  for  hreoik 

of  covenant),  the  defendant  covenanted  '^not  to 

do,  omit,  or  permit  or  suffer  to  be  done  or  omittsi, 

any  act,  matter,  or  thing  whatsoever  that  eon  or 

may  affect,  lessen,  or  make  void  either  or  any  sf 

the  licences  for  the  time  being  granted  to  (heseii 

public-house,"    Defendant  was  convicted  htfan 

the  justices  of  having  committed,  on  the  same  icnf, 

two  offences  against  the  Licensing  Acts,  hmt  (m 

justices  directed,  under  sect.  13  of  the  Act  qf  1874 

that  neither  of  the  convictions  should  he  recorisi 

on  the  defendant's  licence. 

Held  {affirming  the  decision  of  the  Court  of  Br 

chequer  below),  that  the  licence  was  not  **  affected  ** 

within  the  meaning  of  the  covenant  in  the  least 

by  such  convictio7is,  and  consequently  that  tkers 

had  been  no  breach  of  covenant,  and  no  ferfmr 

ture. 

This  was  the  plaintiffs  appeal  from  a  decidoii  of 

the  Excheouer  Division  (Kelly,  C.B.  and  Huddle- 

ston,  B.)  allowing  a  demurrer  of  the  defendant  to 

the  plaintifi^s  statement  of  claim  in  an  actioii  of 

ejectment  for  breach  of  covenant. 

The  case  below  is  fuliv  reported  in  34  L.  T. 
Bep.  N.  S.  362,  where  all  the  facta  are  set  oat 
They  sufficiently  appear,  however,  in  the  headnote 
above.  By  the  Licensing  Act  1874  (37  h  38  Viot, 
c.  49),  s.  13  : 

Where  any  lioensed  person  is  oonvioted  of  any  offMOi 
against  the  prinoipal  Act  (1872),  which  hj  sneh  Aflt  im 
to  have  beoi,  or  might  have  been  endorMd  apoB  Ha 
Uoenoe,  or  of  any  offence  against  this  Ao^  the  «ml 
before  whom  the  offender  is  bronght  shall  oaoee  the 
register  of  licences,  in  which  the  licence  of  the  offente 
is  entered,  or  a  copy  of  the  entries  therein  relating  to  thi 
licence  of  the  offender,  certified  in  manner  praMribed  fey 
sect.  58  of  the  principal  Act,  to  be  prodnoea  to  the  eovl 
before  passing  sentence,  and  after  inspeotiof  ilia  entriM 
therein  in  relation  to  the  licence  of  the  offendar,  ur  nek 
copy  thereof  as  aforeeaid,  the  court  shall  deolare  as  psrt 
of  its  sentence  whether  it  will  or  will  not  caaae  the  eoa> 
viotion  for  saoh  offence  to  be  recorded  on  the  KosBOi  of 
the  offender,  and  if  itdecidee  that  suoh  laootd  is  tobt 
made  the  same  shall  be  made,  &c. 

Morgan  Howard,  Q.G.  and  WiUis  for  the  plain- 
tiffs.— An  act  affecting  the  licence  was  complele^ 
and  the  covenant  in  the  lease  was  broken  directij 
anything  was  done,  which  could  be  the  ffroond  of 
a  conviction  which  might  be  reoordea  on  the 
licence.  Under  the  Act  of  1872  every  convictioo 
was  endorsed,  and  there  was  no  discretion  left  id 
the  justices  as  to  whether  they  would  or  would 
not  endorse  a  conviction  on  the  licence.  DirecUy 
an  act,  which  might  lead  to  a  conviction,  vm 
done,  the  lessee  had  done  all  that  she  could  do  to 
endanger  the  licence.  The  act  itself  is  the  thmg 
to  look  at,  and  not  what  the  justices  noay  do  ia 
dealing  with  it.  [Jaxes,  L.J. — I  grant  tbU;  bit 
three  indorsements  are  necessary  to  forfeit  thi 
licence,  and  can  you  sav  that  an  act  or  acts  thil 
wiU  cause  one  or  two  indorsements — and  are  tbtre- 
fore,  in  some  sdnse,  on  the  road  to  the  fbrfeitiirt 
of  the  licence — can  be  said  to  **  affect "  she  lioeDM 
in  a  sense  involving  forfeiture  of  the  leasefl 
Then  it  is  submitted  that,  by  the  operatioo  of 
other  sections  of  the  Act  of  1872,  the  iicenoe  hii 
been  "affected."  Sect.  36  of  that  Act  tajs  ■ 
register  shall  be  kept  in  which  things  affeotiag 
the  licence  shall  be  entered  ;  and  (sect.  55»  mb-a 
3)  that  convictions  shall  be  entered  on  the  regoAsr. 
[MsLUSH.  L.J. — The  words  are  *'  such  oonTictMn.** 
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means  a  oonyiction  that  has  heen  indorsed 
be  licence.]  [James,  L.J. — Sect.  56  shows 
repetition  is  the  offence  Parliament  had  in 
.]  The  licence  is  a  form  of  property,  and  the 
»  of  it  to  the  landlord  would  be  affected  by  a 
lotion.  [James,  L.J. — The  lease  does  not  say 
acting  the  value  of  the  licence ; "  yon  are  really 
ing  it  as  if  the  covenant  were  that  nothing 
Id  be  done  a^nst  the  licensing  laws.  [It 
icarceiy  be  denied  that  the  prospects  of  renewal 
f orse  than  they  were ;  and,  if  so,  how  can  it 
ispated  that  the  licence  is  '*  affected  P  *'  The 
ooject  of  this  covenant  was  to  protect  the  re- 
A  of  the  licence — it  is  for  the  benefit  of  the 
lord.  [Mellish,  L.J. — But  the  words  are 
I  licence  for  the  time  being,"  and  a  licence 
r  lasts  longer  than  a  year.]  Suppose  the 
n  of  ejectment  had  been  brought  the  same 
it  could  not  have  been  said  that  the  land- 
must  wait  till  it  is  seen  what  the  justices 
do. 

tt?«,  Q.G.  and  Heath,  for  the  defendant,  were 
taXied  upon. 

MEs,  L.J. — I  am  of  opinion  that  the  decision 
e  court  below  was  rignt  and  must  be  affirmed, 
argued  here  as  if  this  covenant  was  equivalent 
covenant  that  no  offence  against  the  Licensing 
should  be  committed.  If  that  had  been  the 
ition  it  would  have  been  very  easy  to  say  so ; 
that  has  not  been  said.  The  words  are, 
Ing  shall  be  done  '*  that  can  or  may  affect, 
D,  or  make  void  either  or  any  of  the  licences 
the  time  being."  An  act,  repetition  of 
b,  under  certain  circumstances,  if  followed  by 
in  other  acts,  might  "  affect "  the  licence,  is 
itself  an  act  **  affecting  "  the  licence.  It  is 
X)  be  presumed  that  the  person  will  do  the 
ler  acts  and  offences.  It  is  not  enough  that 
possible  or  probable  that  the  other  acts  will 
3ne.  An  act  which  may  affect  the  minds  of 
justices  on  a  future  occasion,  as  when  they 
to  consider  whether  they  shall  renew  the 
06  or  not,  cannot  be  said  to  be  an  act 
icting  "  the  licence. 

SLUSH,  L.J. — I  am  of  the  same  opinion.  If 
justices  had  ordered  these  two  convictions  to 
ecorded  on  the  licence,  then,  I  think,  the 
ce  would  have  been  affected,  for  then  its 
iral  would  have  been  greatly  endangered.  As 
hether  one  conviction  recorded  would  have 
enough  I  am  in  doubt,  and  will  say  nothing ; 
if  none  ie  recorded,  I  am  clearly  of  opinion 
the  licence  is  not  affected,  so  that  a  forfeiture 
follow.  I  think  the  covenant  does  not  relate 
ecting  the  chance  of  renewal,  but  the  existing 

G6ALLAT,  J.A.  —  Nothing  would  have  been 
r  than  to  have  made  a  forfeiture  clause  ex- 
Dg  to  all  offences  against  the  Licensing  Acts, 
iiat  has  not  been  done ;  and  it  is  impossible 
t  such  a  construction  on  these  words,  occur- 
as  they  do,  in  a  forfeiture  clause,  and,  there- 
demanding  a  construction  favourable  to  the 
». 

Aiv,  J.  —  These  acts,  and  the  conviction 
ring  upon  them,  do  not  affect  the  licence. 

may  affect  the  character  of  the  tenant,  but 
do  not  affect  the  property  of  the  landlord 
gh  the  licence.     That  is  as  good  as  ever  it 

If  there  had  been  any  endorsement  on  the 
!e  then,  no  doubt,  a  serious  question  would 

arisen,  but  there  has  been  none,  and  the 


licence  is  as  good  as  if  there  had  been  no  con- 
victions. The  covenant  does  not  relate  to  the 
chance  of  renewal,  but  to  the  existing  licence. 

Judgment  below  confirmed.        Appeal  dismissed. 
Solicitor  for  the  plaintiffs,  0.  B.  Wooler. 

Solicitors  for  the  defendant,  Iliffe,  BtuseU,  and 
Hiffe,  for  Barron,  Darlington. 


SITTINGS  AT  LINCOLN'S  INN. 

Beported  bj  H.  Pkat  and  E.  Srwabt  Bochb,  Etqn.. 


Monday,  March  27, 1876. 

(Before  James  and  Mellish,  L.JJ.,  and 
Baooallat,  J.A.) 

Attoenst-Genebal  v.  Corporation  of   Sunder- 
land. 

Powers  of  municipal  corporaiions — Public   walks 
and  pleasure   grounds — Council    chamber    and 
offices — Museum,    library,    and    conservalory — 
Public  Health  Act  (11  ^  VI  Vict.  c.  63),  s.  74. 
Land  was  vested  in  a  corporation  in  trust  and  to  the 
intent  that  the  same  might  be  used  only  as  and 
for  public  waUcs  or  pleaswre  grounds  for  the  use 
of  the  inhabitants  of  the   borough.     The  land 
havina  been  laid  out  as  a  public  park,  the  cor» 
poratton  proposed  to  erect  on  part  of  it  a  council 
chamber  ana  offi^ces  and  a  museum,  library,  and 
conservatory.    An  infonnaiion  at  the  relation  of 
some  inhabitants  ana  ratepayers  prayed  thai  the 
corporation    might    he    restrained  from   appro- 
priating any  portion  of  the  park  as  a  site  for 
the  erection  of  any  town  buildings,  or   of  any 
bwlding  which  was  x^ot  needed  for  or  incidental 
to  the   maintenance    of  the   park   as    a   public 
pleaswre  ground. 
Held  (affirming  the  decree  of  V.  0.  Malins)  that 
the  case  turned  on  the  11  ^12  Vict.  c.  63,  s.  74; 
and  that  the  erection  of  tits   council-room   and 
offi/xs  was  unlawful ;  that  a  portion  of  the  land 
might  be  approprwied  to  the  erection  of  a  muBeum 
and  conservatory,  and  (varying  the  decree  of  the 
Vice' Chancellor)  that  the  erection  of  a  free  library 
as  well  as  a  museum   and   conservatory,    was 
allowable  as  tending  to  promote  the  convenient 
use  of  the  grounds. 
This  was  an  appeal  by  the  defendants  from  a  decree 
of  Yioe-Chancellor  Bacon,  raising    the    question 
whether  a  corporation  could  appropriate  as  a  site  tor 
the  erection  of  a  council  chamber  and  offices,  and 
of  a  public  library,  museum,  and  conservatory,  any 
part  of  a  public  park  and  recreation  ground  which 
had  been  vested  in  them  in  trust  to  be  used  as  and 
for  public  walks  or  pleasure  grounds  for  the  use  of 
the  inhabitants  of  the  borough.     In  the  year  1844 
a  scheme  was  got   up  for  making  a  park  and 
recreation  ground  on  Building-hill  in  Sunderland, 
and  on  an  application  by  the  corporation  and 
certain  inhabitants  of  Sunderland  to  the  Treasury 
for  a  grant  in  aid,  they  were  informed  by  their  Lord- 
ships that  they  approved  of  the  proposed  scheme 
and  were  prepared  to  make  a  grant  of  750Z.  for  the 
purpose  on  the  usual  conditions,  viz.,  "  that  the 
money  will  be  issued  if  the  ground  when  pur- 
chased is    legally  and  permanently  saved   as  a 
place  of  recreation  for  the  people.  *     The  grant 
naving  been  duly  made,  a  piece  of  land  containing 
fiftieen  acres  was  purchased  in  1852,  and  in  the 
purchase  deed  the  corporation  covenanted  that  the 
land  **  shall  be  used  only  as  and  for  public  waLk& 
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or  pleasure  grouDds  for  tbe  use  of  the  inhabitants 
of  the  borough  of  Snud^land,  and  that  no  mes- 
suage or  other  buildings  shall  hereafter  be  erected 
thereon  other  than  the  walls,  or  seats,  or  summer 
houses,  or  any  building  or  buildings  for  a  museum, 
or  other  public  purpose  of  a  like  nature,  or  for  the 
abode  of  the  parties  attendant  upon  and  connected 
with  such  walks,  pleasure  grounds,  and  buildings, 
but  no  part  of  the  said  lands  and  hereditaments 
shall  be  used  as  a  cemetery,  or  burial  ground,  nor 
shall  any  school,  penitentiary,  hospital,  or  lunatic 
asylum,  or  the  like,  be  built  on  any  part  thereof." 
This  land  was  laid  out  and  completed  as  a  park 
accordingly  and  became  known  as  "  the  Sunder- 
land park.  In  1863  the  North-Eastem  Biailway 
Company  offered  to  sell  to  the  corporation  three 
sites  contiguous  to  the  park,  containing  together 
about  ten  and  a  half  acres,  for  10,0001.    The  cor- 

e)ration  bein^  the  local  board  of  health  in  Sunder- 
nd  deemed  it  desirable  to  purchase  this  land  as 
an  addition  to  the  park,  and  in  April  1863  made  a 
formal  application  to  the  Home  secretary  for  his 
approval  of  a  proposal  "  to  purchase  the  ground 
and  to  maintain,  lay  out,  and  plant  it  as  public 
walks  and  pleasure  grounds,  as  an  addition  to  and 
extension  of  the  present  park  in  accordance  with 
the  74th  section  of  the  Public  Health  Act  1848." 
This  application  was  made  under  the  Borough  of 
Sunderland  Act  1851,  with  which  was  incorporated 
the  Public  Health  Act  1848,  the  74th  section  of 
which  latter  Act  authorised  local  boards  of  health, 
with  the  approval  of  the  general  board,  to  provide 
public  walks  and  pleasure  grounds.  In  Aug.  1863 
the  Home  Secretary  retumedan  answer  which, after 
referring  to  the  application  and  the  report  of  an 
inspector  on  the  subject,  continued :  "  Now, 
therefore,  I,  havinc^  made  inquiry  into  the  applica- 
tion, do  hereby  unaer  my  hand  sanction  the  pur- 
chase, by  the  said  corporation  as  acting  as  such 
local  board  of  health,  of  land  as  described  in  the 
aforesaid  application  and  report  for  the  extension 
of  the  existing  Sunderland  park  under  the  powers 
and  authority  of  the  Public  Health  Act  184^, 
incorporated  in  the  Borough  of  Sunderland  Act 
18tM ;  and  I  do  hereby  further  sanction  their 
borrowing  at  interest  the  sum  of  11,000L  to  defray 
the  cost  of  such  purchase  and  laying  out  the  said 
land  for  the  aforesaid  purpose,  on  the  credit  of  the 
Sunderland  district  rates."  The  land  was  pur- 
chased accordingly  and  conveyed  by  a  deed  of 
April  1864  which  declared  that  the  land  was  to  be 
used  only  for  public  walks  and  pleasure  grounds. 
Shortly  afterwards  the  newly  purchased  grounds, 
witn  the  exception  of  about  a  quarter  of  an  acre  at 
their  north-western  extremity,  were  laid  out  as 
pleasure  grounds  and  thrown  into  the  original  park. 
The  land  was  purchased  and  laid  out  by  means  of 
11,0001.  borrowed  upon  the  security  of  the  general 
district  rates.  In  1875  the  corporation  determined 
to  enaploy  this  quarter  of  an  acre  as  a  site  for  the 
erection  of  town  buildings,  including  accommoda- 
tion for  a  museum  and  library  and  public  ofBces, 
and  on  the  8th  April  in  that  year  they  issued  an 
advertisement  for  plans,  specifications,  and 
estimates  for  the  erection  on  this  land  of  a  council 
cliamber  and  offices,  museum,  and  library. 

In  May  1875  an  informal  ion  was  filed  at  the 
relation  of  three  inhabitants  and  ratepayers  of 
Sunderland,  praying  that  the  corporation  might 
be  restrained  from  appropriating  any  portion  or 
portions  of  the  park  as  sites  or  a  site  for  the 
erection  of  any  town  buildings  or  for  any  erection 


or  buildings  which  was  not  needed  for  or  inci- 
dental to  the  maintenance  of  the  said  park  ai 
public  walks  or  pleasure  grounds. 

At  the  hearing  in  the;  court  below  it  was  ad- 
mitted that  part  of  the  plan  of  the  oorporation 
was  to  erect  a  winter  garden  or  oonservatoij,  and 
to  establish  a  school  of  art  as  well  as  a  libmy. 
The    Yice-Chancellor,    in    his   judgment,   after 
stating  the  facts,  continued :  It  is  plain  that  these 
lands  were  vested  in   this  corporation  for  a  puldio 
purpose.    It  has  been  argued  over  and  oyer  aicain 
that  a  discretion  was  given  to  the  corporation. 
But  more  than  ten  years  ago  this  land  waa  granted 
to  be  used  "only  as  and    for  public    walks  or 
pleasure  grounds  for  the  use  of  the  inhabitants  of 
the  borough,"  and  that  trust  has  been  executed 
by  the  corporation  ever  since.     Acts  of  Parlia- 
ment have  been  referred  to,  which  give  very  ex- 
tensive   powers    to     corporations.      They   give^ 
amongst  other  things,  powers  to  build  offices ;  bat 
they  do  not  give  powers  to    bnild  offices  apoo 
other  peoples'  land  or  to  take  other  peoples'  land 
for  that  purpose.     Now,  these  lands   have  been 
made  into  a  park,  which  is  intended  only  for  the 
recreation  and  healthful  exercise  of  the  people  of 
Sunderland.     It    has    been    argued    that   these 
statutes  may,  by  a  circuity,  be  brought  roand  to 
give  to    the  corporation  power  of  oonstmctrng 
buildings  for  other  purposes,  provided  sach  pur- 
poses are  not   inconsistent  with  public  ase  and 
oenefit.      But  I  am  of    opinion  that    buildings 
which  are  intended  for  purposes  not  connected 
with  public  walks  or  pleasure  grounds  are  plainly 
unlawful.    As  to  the  museum  and  oonservatorr, 
it  is  a  totally  different  thing.     I  think  the  bnild- 
ing  of  a  museum  is  entirely  within  the  original 
trust.     Such  a  building  may  be  erected  on  any 
suitable  spot  within  the  discretion  of  the  defen- 
dants.   This  the  corporation  are  able  to  do;  but 
they  are  not  able  to    transport  their  monicipal 
offices  to  the  park  from  some  other  portion  of  the 
town  of  Sunderland.    There  will  be  an  injunction, 
therefore,  to  restrain  the  defendants  from  erecting 
any   municipal  or  other  building  in   the    park, 
except  a   museum  or  conservatory.      I  am  also 
against    the    defendants    in    the  matter  of  the 
erection  of  a  library  and  school  of  art.     The  cor 
poration  must  pay  the  costs  of  the  suit." 

A  decree  having  accordingly  been  made  re- 
straining the  corporation  from  appropriating  any 
part  of  the  park  as  a  site  for  the  erection  ol  aav 
town  buildings,  or  any  erection  or  building  whiA 
erection  or  building  should  not  be  needed  for  or 
incidental  to  the  maintenance  of  the  said  parkas 
public  walks  or  pleasure  grounds,  other  than  a 
museum  or  conservatory,  and  from  applying  anj 
rates  to  such  prohibited  purposes,  the  corporation 
appealed. 

Sir  H.  Jachaon,  Q.G.  and  Owen,  for  the  appel- 
lant s. — The  question  was  simply  one  of  law— 
whether  this  piece  of  land  waa  or  waa  not 
afi'ected  with  a  trust  which  prevented  its  being 
employed  by  the  corporation  m  the  manner  pro- 
posed P  They  denied  there  was  any  dedication  of 
the  land  in  trust  for  the  purposes  of  a  park  only; 
and  contended  that  whatever  dedication  there 
might  have  been  was  subject  to  the  diaoretion  of 
the  corporation,  and  that  the  proposed  baildinffs 
were  not  inconsistent  with  the  parpoeee  of  a  pan. 
The  effect  of  the  Treasury  minute  of  1844  waa  to 
give  a  discretion  to  the  corporation,  who  were 
acting  for  the  public  benefit,  and  were^  in  iad,  no 
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other  than  a  oommittee  of  the  ratepayers  gene- 
rally. The  land  was  to  be  used  as  a  place  of 
recreation  for  the  people,  bat  the  manner  of  sach 
recreation  was  left  to  the  decision  of  the  race- 
payers.  They  wonld  not  contend  that  express 
authority  was  to  be  found  for  the  proposition  that 
land  vested  in  a  corporation  for  the  purpose  of 
a  public  park  might  be  used  for  building  a  town 
hail ;  but  they  contended  that  corporations  gene- 
rally were  empowered  by  statute  to  do  by  circuity 
what  the  Sunderland  corporation  were  proposing 
to  do,  and  therefore  that  the  court  would  not 
interfere  with  their  doing  it  directly.  By  the 
35th  section  of  the  Public  Health  Act  1848  (11  & 
12  Yict.  o.  63)  the  local  board  must  provide  and 
maintain  necessary  offices,  and  by  the  35th  section 
of  the  Labouring  Glasses  Lodging  Houses  Act 
1851  (U  St  15  Vict.  c.  34),  the  council  or  the 
local  board  might  appropriate  for  the  purposes  of 
the  Act,  in  the  borou^n  or  district,  any  lands 
vested  in  them  respectively.  The  33rd  section  of 
the  Litera^  and  Scientific  Institutions  Act  1854 
(17  &  18  Yict.  0. 112)  defined  the  institutions  to 
which  the  Act  applied,  and  incladed  institutions 
for  the  promotion  of  science,  literature,  and  the 
fine  arts,  libraries,  and  public  museums.  The 
Public  Libraries  Act  of  1855  also  authorised  the 
application  of  a  part  of  the  land  as  a  site  for  a 
puolic .  library.  They,  therefore,  submitted  that 
this  land  might  be  treated  in  the  way  proposed. 

Kay,  Q.C.  and  Ccddecott  in  support  of  the 
decision  of  the  Vice-Chancellor. — ^The  words  of 
sect.  18  of  the  Public  Libraries  Act  1855  could 
not  be  construed  so  as  to  include  a  council 
chamber  and  offices.  They  did  not  object  to  the 
erection  of  a  conservatory,  but  a  museum  and 
library  were  clearly  not  within  sect.  74  of  the 
Public  Health  Act  on  which  the  case  must  turn. 
The  object  of  that  Act  was  to  provide  an  open 
air  place  of  enjoyment  and  recreation  for  the 
people  and  no  building  except  one  incidental  to 
a  garden  ought  to  be  allowed.  If  buildings  had 
been  intended  they  would  have  been  mentioned  in 
the  Act. 

J  AMIS,  L.J. — As  regards  the  first  point  decided 
by  the  Yice-Chancellor,  I  am  of  opinion  that  the 
order  is  clearly  right,  the  corporation  having  no 
more  authority  to  use  any  of  this  land  as  the 
Bite  of  a  town  hall  than  to  use  it  for  erecting 
flhope.  The  original  park  was  appropriated  as  "  a 
place  of  recreation,"  and,  according  to  the  Act 
nnder  which  the  land  now  in  question  was  acquired, 
it  must  be  used  "as  public  walks  or  pleasure 
grounds."  These  words  are  not  to  be  construed 
too  narrowly.  It  is  admitted  by  the  information 
that  some  buildings  are  allowable,  and  the  prayer 
is,  as  it  seems  to  me,  quite  correct.  The  corpora- 
tion is  in  the  position  of  a  trustee,  and  the  ques- 
tion is  whether,  in  building  a  museum  and  library, 
it  is  improperly  executing  the  trust.  The  primary 
object  of  the  trust  is  to  provide  a  place  of  enjoy- 
ment and  recreation ;  nothing  is  improper  which 
conduces  to  that  object,  and  we  ought  not  to 
qnarrel  with  anything  which  the  corporation  in  a 
reasonable  exercise  of  their  discretion  consider 
conducive  to  it.  It  is  admitted  that  the  erection 
of  a  conservatory  is  allowable,  and  it  is  an  erection 
which  yon  would  expect  as  a  matter  of  course  to 
find  in  first  rate  pleasure  grounds.  The  erection 
of  a  free  museum  containing  botanical  specimens 
and  other  curiosities  appears  also  to  be  unobjection- 
able.   A  library  into  which  people  may  turn  if  ^ 


I  the  weather  becomes  unfavourable  also  seems 
allowable  if  bond  fide  intended  for  the  use  of 
persons  frequenting  the  grounds,  as  it  will  tend  to 
promote  the  convenient  use  of  the  grounds.  I 
think,  therefore,  that  the  exception  in  the  order 
ought  to  be  extended,  so  that  the  erection  of  a  free 
library  may  not  be  prohibited. 

Hellish,  L.J. — ^I  am  of  the  same  opinion.  The 
question  is  whether  the  corporation  is  guilty  of  a 
breach  of  trust  in  employing  any  part  of  this 
^ound  for  purposes  other  than  those  mentioned 
m  the  information.  I  am  of  opinion  that  the 
ground  was  purchased  for  the  purposes  of  the 
Public  Health  Act,  s.  74,  and  can  only  be  applied 
for  such  purposes  as  are  authorised  by  that  Act. 
I  am  of  opinion,  therefore,  that  no  part  of  nt  can  be 
used  as  the  site  of  a  town  hall  and  offices.  Can, 
then,  any  part  of  it  be  applied  as  a  site  for  a 
museum,  library,  and  conservatory  P  If  the  cor- 
poration were  to  acquire  land  for  those  purposes 
only,  I  think  that  such  a  purchase  would  not  be 
within  the  Act;  but  public  walks  and  pleasure 
grounds  having  been  laid  oat  on  a  piece  of  land 
containing  twenty-five  acres,  it  is  proposed  to 
apply  a  quarter  of  an  acre  for  the  erection 
of  those  building.  The  question  then  arises 
whether  this  application  of  a  small  portion  of  the 
ground  is  not  reasonably  incidental  to  the  main 
object,  and  whether  it  will  not  improve  the 
grounds  in  their  character  of  public  walks  and 
pleasure  grounds.  I  am  of  opinion  that  it  will, 
and  may  induce  more  persons  to  frequent  the 
grounds.  I  think  that  we  ought  not  to  put  a 
narrow  and  strict  construction  upon  the  words, 
but  that  we  ought  to  see  whether  the  trustees,  in 
what  they  are  proposing  to  do,  are  hond  fide 
carrying  out  the  object  of  the  trust. 

Bagoallat,  J.  a. — I  am  of  the  same  opinion. 
The  land  purchased  from  the  railway  company  is 
vested  in  the  corporation  for  the  purposes  men- 
tioned in  the  74th  section  of  the  Puolic  Health 
Act  1848,  and  the  corporation  has  power  to  use  it 
in  any  way  which  will  effectuate  tnose  purposes. 
The  purposes  of  the  section  are  that  the  land 
should  be  used  for  public  walks  and  pleasure 
grounds,  and  I  should  much  regret  to  be  obliged 
to  hold  that  applying  a  small  portion  of  it  for  a 
museum,  library,  and  conservatory,  was  inconsis- 
tent with  this  purpose.  I  cannot  conceive 
anything  more  likely  to  conduce  to  the  enjoyment 
of  the  walks  and  pleasure  grounds  than  the  having 
these  erections  attached  to  them,  and  I  agree  with 
the  Lords  Justices  that  the  order  should  be 
varied  to  the  extent  mentioned.  But  we  only 
remove  the  prohibition  as  to  using  the  land  for  the 
site  of  these  buildings ;  we  say  nothing  as  to  the 
funds  out  of  which  the  expenses  of  their  erection 
are  to  be  paid.  The  decree  as  varied  would  re- 
strain the  defendants  from  appropriating  any 
portion  of  the  park  as  a  site  for  the  erection  of 
any  town  buildings,  or  for  any  erection  or  building 
which  should  not  be  needful  for  or  incidental  to 
the  maintenance  or  use  of  the  park  as  public  walks 
or  pleasure  grounds,  the  injunction  not  to  extend 
to  a  free  lib.  ary,  museum,  or  conservatory,  open 
for  the  use,  convenience,  and  recreation  of  the 
persons  frequenting  such  walks  and  pleasure 
grounds. 

Solicitors:  Shum,  Grossman,  and  Grossman, 
for  Kidson,  Son,  and  McKenzie,  Sunderland ;  BeU, 
Brodrick,  and  Gray,  for  W,  SnowhaU,  SanderUnd. 
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Saturday,  April  29, 1876. 
(Before  James  and  Mellisu,  L.JJ.  and  Bao- 

6ALLAT,  J.  A) 

Ellis  v.  The  Local  Board  of  Bbohlet. 

Er^do8%tflre  Ad — Right  to  dig  gravel  from  existing 
pit — Lateral  extension  of  pit — Mode  of  working 
gravel  pit — Destruction  of  surface. 

By  a  private  Act  of  Parliamentt  passed  in  1764, 
for  the  purpose  of  extinguishing  the  right  of 
common  over  certain  commonable  lands  in  the 
parish  of  Bromley,  it  was  enacted  that  it  should 
oe  lawful  for  the  surveyors  of  highways  of  the 
parish  at  all  tim^s  thereafter  to  cut,  dig,  gather, 
take,  and  carry  away  any  quantity  of  gravel,  or 
other  mxiterials  for  repairing  roads,  out  of  and 
from  any  pit  or  pits  then  in  the  possession  of  the 
lessee  of  ike  Umas  subject  to  the  rights  of  common, 
to  be  made  use  of  for  and  towards  the  making, 
laying  out,  or  repairing  any  highway  or  road 
lying  and  being  within  the  said  parish,  without 
paying  anything  for  the  same  ;  and  the  surveyors 
were  thereby  required  to  fence  in  the  said  pits, 
and  to  repair  the  said  fences  as  occasion  should 
require. 

One  of  the  pits  mentioned  in  the  Act  was  situated  in 
afield  containing  upwards  of  nine  acres.  This 
field  had  become  vested  in  the  plaintiff,  who  filed 
a  bill  to  restrain  the  local  board,  in  whom  tlie 
powers  of  the  surveyors  had  become  vested,  from 
extending  the  area  of  the  pit  in  a  lateral  direc' 
tion,  and  from,  digging  gravel  so  as  to  injure  the 
surface  of  the  field.  There  was  no  evidence  as 
to  tJie  condition  of  the  pit  at  the  date  of  the  pass- 
ing of  the  Act,  but  it  was  proved  that  in  1826  the 
extent  of  the  pit  was  one  and  a  half  acres,  that 
it  had  been  enlarged  to  two  acres  in  1862,  and 
that  since  that  time  it  had  been  further  enlarged, 
such  enlargement  being  made  by  destroying  the 
surface  and  digging  out  the  gravel. 

Held  (reversing  the  decision  of  Jessel,  M.B.),  thai 
the  Act  gave  power  to  get  the  gravel  in  tJte  ordi' 
nary  mode  of  working  a  gravel  pit,  and  that,  as 
the  evidence  showed  tliat  this  gravel  pit  had  been 
usually  worked  by  extending  its  area,  the  de- 
jendants  were  entitled  to  continue  working  the  pit 
in  that  way,  although  the  surface  was  thereby 
destroyed. 

This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 

By  a  private  Act  of  Parliament  passed  in  1764  (4 
G  eo.  3),  entitled '  *  An  Act  for  extinguishing  the  rights 
of  common  in,  over,  and  upon  certain  commonable 
lands  and  grounds  within  the  manor  and  parish 
of  Bromley,  in  the  county  of  Kent,"  after  reciting 
that  there  were  within  the  manor  and  parish  of 
Bromley  certain  commonable  lands  and  meadow 
grounds,  whereon  the  freeholders  and  inhabitants 
of  the  said  parish  had  right  of  common  and 
pasture  from  the  10th  Oct.  to  the  5th  April  in 
every  year;  that  the  Lord  Bishop  of  Kochester 
was,  in  right  of  his  bishopric,  lord  of  the  manor, 
and  thut  William  Scott  was,  by  virtue  of  a  lease 
granted  by  the  said  bishop,  possessed  of  all  the 
said  commonable  lands  and  meadow  grounds ;  and 
that  the  said  lands  andjgrounds  in  their  then  situ- 
ation, were  incapable  of  improvemeiit,  and  it 
would  be  advantageous  to  the  said  Willium  Scott,  I 
and  to  all  persons  having  right  of  common  or 
common  of  pasture  in,  over,  and  upon  the  said  i 
lands  and  grounds,  if  the  said  right  ot  common  | 


or  common  of  pasture  was  extinguished,  and  a 
proper  recompense  and  satisfaction  was  made  to 
the  said  persons  for  their  right  of  OQminon  or 
common  of  pasture  thereon ;  it  was  enacted  thai 
from  and  after  the  24th  June  1764,  all  rights  of 
common  or  common  of  pasture  in,  over,  and  upon 
the  said  commonable  lands  and  meadow  gitmnds, 
should  cease,  determine,  and  be  for  ever  eztin* 
guished ;  and  that  the  yearly  rent  of  40L  should 
be  issuing  and  going  out  of  all  the  said  oommoa- 
able  lands  and  meadow  grounds,  to  be  payable 
and  paid  by  the  said  William  Scott,  and  ail  and 
every  other  person  and  persons  who  should  or 
might  be  possessed  thereof,  to  the  c^arohwardens 
or  overseers  of  the  poor  of  the  said  parish  of 
Bromley  for  the  time  being,  in  lien  and  aaXoBfaciMm 
of,  and  full  compensation  for,  saoh  rights  of  com- 
mon. And  the  Act  contained  the  foUowinfi^  enact* 
ment :  "  That  from  and  after  the  24di  day  of  Jnne 
1764,  it  shall  and  may  be  lawfnl  to  aud  for  the  sur- 
veyor or  surveyors  of  the  highways  of  and  for  the 
said  parish  of  Bromley  for  Uie  time  being,  from 
time  to  time  and  at  all  times  thereafter,  to  cnt^  dig^ 
gather,  take,  and  carry  away,  or  caose  to  be  cat, 
dug,  gathered,  taken,  and  carried  away,  any 
quantity  or  quantities  of  gravel,  or  other  materials 
for  repairing  of  roads,  out  of  and  from  any  pit  or 
pits  now  in  the  possession  of  the  said  William 
Scott,  and  lying  and  being  within  the  said  parish, 
to  be  made  use  of  by  him  or  them,  or  as  he  or  they 
shall  direct,  for  and  towards  the  making,  laying 
out,  or  repairing  any  highways  or  road  Ijring  and 
being  within  the  said  parish,  without  paying  any« 
thing  for  the  same;  and  such  surveyor  or  sar* 
veyors  is  and  arc  hereby  required  effectoally  to 
fence  in  the  said  pits,  and  to  repair  the  said  fouset, 
as  occasion  shall  require,  or  cause  the  same  to  be 
done,  in  such  manner  as  to  prevent  any  mischief 
or  accident  happening  therein." 

One  of  the  pits  mentioned  in  the  Act  wm 
situated  in  a  field  containing  upwards  of  nine 
acres,  and  called  the  Great  Page  Heath  Field,  over 
the  whole  of  which  a  stratum  of  grav^  thirty  feet 
thick  extended. 

By  an  award  made  in  1826  under  the  proTisums 
of  the  Bromley  Enclosure  Act  of  1821,  this  field 
and  the  gravel  pit  therein  were  allotted  bj  way  of 
exchange  to  one  Wells,  of  whom  the  plaintifiTs  in 
the  present  suit  were  the  successors  in  title. 

Tne  plaintiff's  filed  their  bill  against  the  Local 
Board  of  Bromley,  in  whom  the  rights  and  duties 
of  surveyors  of  highways  for  the  parish  of  Bromkj 
had  become  vested  under  the  provisions  of  the 
Local  Government  Act  1858,  which  were  adopted 
by  the  parish  in  1867. 

The  bill  prayed  that  the  defendants,  their  ser- 
vants, workmen,  and  agents,  might  be  restrained 
from  further  extending  the  area  of  the  said  gravel 
pit  in  Great  Page  Heath  Field  in  a  lateral  diieo- 
tion,  and  from  digging,  cutting,  gathering,  taking, 
or  carrying  away  any  gravel^or  other  materials 
for  repairing  of  roads  from  or  out  of  the  said  pit 
in  such  manner  as  to  break  up,  destroy,  or  injure 
the  surface  of  any  part  of  the  adyoining  lands 
belonging  to  the  plaintiffs. 

There  was  no  evidence  as  to  the  condition  of  the 
gravel  pits  at  the  date  of  the  passing  of  the  Act  of 
1764,  but  a  comparition  of  the  award  of  1826 
with  the  Ordnance  survey  in  1862  showed  that  the 
area  of  this  pit  had  been  extended  from  la.  Sr.  12p. 
in  1826  to  2a.  Or.  9p.  in  1862. 

The  effect  of  the  evidence  as  to  osage  m  snffi* 
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ciently  stated  in  the  judgments  of  Jessel,  M.B. 
and  Mellish,  L.J.,  infra. 

The   cause  oame  on  for   hearing   before   the 
Master  of  the  Bolls  on  the  21  st  Feb.,  when,  after 
a  protracted    argument,  his    Lordship,    without 
calling  for  a  reply,  delivered  the  following  judg- 
ment :  This  case  has  been  argued  in  such  a  manner 
and  by  such  eminent  counsel,  that  I  cannot  help 
suspecting  that  what  is  very  plain  is  very  difficnl 
to  understand.    Had  it  not  been  for  the  argu- 
ment, I  should  have  thought  it  very  clear  ind^. 
A  pit  means  a  hole ;  and  when  I  say  so,  I  have 
before  me  the  only  general  Act  of  Parliament 
which  had  been  passed  relating  to  supervisors  of 
highways  taking  gravel   or  materials  for  road- 
making  from  gravel  pits.  I  allude  to  the  Act  of  the 
5  Eliz.  o.  13,  which  g^ves  power  to  the  supervisors 
of  highways  to  get  stone  out  of  open  quarries,  and, 
if  there  are  not  open  quarries,  to  dig  for  gravel 
and  other  materials  on  the  lands  next  to  the  high- 
ways, not  being  houses,  gardens,  orchards,  or 
mcMows.     Then    it   says :    "  It    shall    not    be 
lawful  to   any   such    supervisor  or    supervisors 
by  virtue  of  this    Act    to   cause  any  rubbish 
to  be  digged    out   of   any  quarrv  or  quarries, 
but  only  shall  extend  to  sucn  rubbish  as  shall 
be   found  there  ready  digged  by  the  owner  or 
owners  of  the  said  quarry  or  quarries,  or  other- 
wise by  his  or  their  licence  and  commandment ; 
(2)  nor  shall  not  extend  or  give  authority  to  any 
supervisor  or  supervisors  to  dig  or  cause  to  be 
digffed  any  eravel,  sand,  or  cinders  in  the  house, 
garden,  orchard,  or  meadow  of   any  person  or 
persons ;  nor  that  it  shall  be  lawful  by  this  Act  to 
any  such  supervisor  or  supervisors  to  cause  any 
more  pits  to  be  digged  for  gravel  in  any  several 
and  enclosed  ground  than  one  only ;  and  that  t-ie 
same  pit  or  hole  so  digged  for  gravel  as  is  afore- 
said shall  not  in  any  way  be  in  breadth  or  length 
above  ten  yards  over  at  the  most :  (4)  and  that 
every  such  supervisor  as  shall  cause  any  such  pit 
to  be  made  and  digged  for  gravel,  sand,  or  cinders 
as  is  above  said,  shall  within  one  month  next  after 
any  such  digging  or  pit  made,  cause  the  same  to 
be  filled  and  stopped  up  with  earth,  at  the  costs 
and  charges  of  tne  pariBhioners."    If  not,  he  shall 
pay  five  marks  to  the  owner.    Here  I  have  an  Act 
of  jParliament  tn  pari  maierid,  and  it  describes  a 
pit  as  being  a  hole.    That  is  my  understanding  of 
the  word  "pit."    Then  we  have  the  particular 
Act  of  Parliament  tn  question  in  the  present  suit, 
which  is  an  Act  of  Parliament  passed  in  1764.    It 
recites  that  the  Bishop  of  Bochester,  in  right  of 
his  see,  or  as  rector  of  the  parish,  is  entitled  to 
the  manor;  that  in  that  manor  there  is  a  large 
qoantity  of  Lammas  land  ;  that  one  William  Scott 
is  lessee  under  the  bishop — no  doubt  he  was  lessee 
of  the  manor,  although  he  is  called  lessee  of  the 
lacd ; — that  l^e  freeholders  have  a  right  of  common 
over  the  land  from  October  to  April  in  every  year, 
and  that  it  is  very  desirable  to  get  rid  of  the  right 
to  common ;  and  it  enacts  that  the  right  of  com- 
mon shal^  cease,  and  that  a  rent  O'  40L  a  year 
shall  be  paid  to  the  parishioners  in  compensation 
for  the  loss  of  the  right  of  common,  which  makes 
the  whole  a  fee  simple  in  the  bishop,  subject  to 
the  lease  to  Scott.      And  then  it  enacts :  [His 
Lordship  read  the  clause  above  set  out,  giving  the 
surveyors  power  to  get  gravel  from  the  pits,  &c., 
aod  continued:]     Now,  as  the  law  then  stood 
under  the  Act  of  Elisabeth  which  I  have  men- 
tkMied,  this  being  land  in  the  neighbourhood  of  a 


road,  the  surveyor  had  a  right  to  dig  for  gravel. 
It  was  not  an  orchard,  or  a  house,  or  a  garden,  or 
a  meadow,  and  he  had  a  right  to  dig  for  the 
gravel   subject   to  restrictions  :    he    could  only 
dig  for  a  month,  and  he  was  to  pay  five  marks 
if  he    did    not    fill    in  the    pit    or    hole   next 
after  the  expiration  of  one  month.      That  was 
his  position.    Now  what  the  Act  of  1764  says  is 
this  :    Instead  of  being  limited  to  a  month,  he  is 
to  dig  as  long  as  he  likes,  that  is,  as  lon^  as  the 
gravel  will  last,  and,  instead  of  paying  for  it,  he  is 
to  take  it  for  any  period  he  likes  without  paying 
anything  for   it.      Instead  of    being  limited  to 
making  a  hole  ten  yards  across  in  each  way,  he  is 
to  take  it  out  of  any  of  the  pits  now  in  the  posses- 
sion of  William  Scott.    That  is  alL    Now  I  was 
gravel V  asked  to  say  that  this  power  to  take  gravel 
out  or  8cott*s  pits  empowered  the  surveyors,  if 
the  gravel  failed  in  the  pit,  because  they  liad  dug 
down  to  the  bottom,  to  dig  laterally  in  the  neigh- 
bouring land  which  adjoins  it,  and  to  take  gravel 
at  their  will  and  pleasure,  without  any  limit,  from 
the  sides  of  the  pit.      And  they  actnallv  say  that 
the  only  possible  limit  is  the  extent  of  the  field, 
which  happens  to  be  9^  acres,  or  thereabouts.  All 
I  can  say  is  that,  if  I  understand  language,  there  is 
no  foundation  for  any  such  contention.    The  right 
to  take  gravel  or  other  materials  out  of  a  hole 
means  to  take  it  out  of  a  hole,  and  not  to  make  the 
hole  larger  by  taking  it  out  of  the  neighbouring 
land,  so  that,  although  it  may  contain  a  part  of  the 
old  hole,  it  is  a  new  one.      The  Act  empowers 
them  to  take  gravel  out  of  the  hole  then  in  the 
possession  of  William  Scott ;   but  the  hole  they 
have  formed  was  not  in  his  possession,  but  is  an- 
other hole.    It  appears  to  me  that  there  is  no 
doubt  and  no  ambiguity  in  the  Act  of  Parliament. 
But  the  Act  does  not  stop  there,  for  it  goes  on  in  this 
way :  "  And  such  surveyor  or  surveyors  is  and  are 
hereby  required  effectually  to  fence  in  the  said 
pits  " — to  fence  in  the  pits  in  the  possession  of 
William  Scott.    If  I  put  a  fence  round  a  hole  at 
the  top  of  it,  when  it  is  fenced  in  the  hole  is  de- 
fined, and  there  is  no  doubt  what  the  extent  of  the 
hole  is.     There  is  no  power  to  take  down  that 
fence — which  is  the  theory  of  the  other  side — and 
make  a  new  fence ;    it  is  quite  true  that  they  are 
'*  to  repair  the  said  fences  as  occasion  shall  require, 
or  cause  the  same  to  be  done  in  such  manner  as  to 

frevent  any  mischief."  What  is  the  mischief? 
t  is  to  prevent  animals  and  people  from  falling 
down  into  the  pit :  that  is  what  the  fencing  is  for. 
It  does  appear  to  me  that  that  requireb  the  sur- 
veyor before  he  digs  anything  to  fence  in  the  pit ; 
he  is  not  to  dig  until  he  has  fenced  in  "  the  said 
pits  now  in  the  possession  of  William  Scott."  I  must 
say,  to  me  it  is  remarkably  plain.  But  I  have  some- 
times thought  things  very  plain  on  points  of  con- 
struction, and  I  have  found  other  judges  differ 
^m  me,  and  it  may  be  so  in  this  case ;  out  I  da 
think  it  plain  beyond  any  controversy, as  far  as  lam 
concerned,  that  the  right  to  dig  gravel  out  of  a  hole 
in  William  Scott's  possession  does  not  mean  out 
of  any  hole  which  the  people  who  have  a  right  to 
take  gravel  may  choose  to  make.  Then  I  was 
asked  to  assume  that  the  flrravel  was  all  worked 
out  of  the  hole  when  the  power  was  given.  I  must 
say  that  is  too  absurd.  I  cannot  assume  anything 
of  the  kind.  No  doubt  there  was  plenty  of  graveL 
The  stratum  of  grAvel  was  thirty  feet  thick,  and 
even  now  it  is  not  worked  out,  although  it  is  not 
so  good  or  so  easy  to  work  lower  down,  and  it  may 
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be  more  expensive  to  get  it.  As  I  understand, 
there  are  Reveral  feet  of  gravel  at  the  lowest  part 
of  the  hole  remaining  unworked,  and  no  doubt 
there  was  a  ereat  deal  there  at  the  time  of  the 
passing  of  tne  Aot  of  Parliament.  To  my 
astonishment — and  it  is  not  the  least  marvellous 
part  of  the  case — there  is  a  prescription  pleaded, 
that  under  the  Prescription  Act  the  surveyor  of 
highways  has  a  right  to  take  the  gravel  out  of  the 
enlarged  hole.  Mr.  Bagshawe  said  that  there  was 
an  ambiguity  in  the  Act  of  Parliament,  and  that, 
therefore,  evidence  of  usage  was  admissible  to 
explain  it.  I  do  not  see  the  ambiguity ;  and,  in 
the  second  place,  I  have  no  evidence  of  contem- 
poraneous usage.  The  evidence  only  goes  back  to 
lust  before  1830;  and,  as  lunderstaud  it,  what  has 
nappened  has  been  this.  The  owners  of  the  soil 
have  themselves  worked  the  gravel,  and  in  working 
it  have  enlarged  the  hole,  and  all  that  has  ever 
been  done  has  been,  as  far  as  I  can  see,  for  the 
surveyors  of  highwajvs  to  take  some  gravel  out  of 
this  enlarged  hole.  The  right  to  enlarge  it  inde- 
pendently does  not  seem  to  have  been  claimed. 
Then  it  is  said  that  the  surveyors  must  have 
gravel  to  repair  the  roads.  The  answer  is  that 
thty  cannot  have  it  longer  than  it  exists.  The 
owner  may  work  out  all  his  caravel  at  once  if  he 
pleases.  It  cannot  be  said,  that  it  will  last  one 
year,  or  ten  years,  or  fifty  years.  The  surveyors 
are  limited :  they  can  only  only  take  what  is  neces- 
sary for  repairing  and  maintaining  the  roeids.  The 
owner's  right  is  unlimited,  and  therefore  the 
surveyor's  right  may  be  of  a  very  temporary 
character,  and  of  little  value.  Then  it  is  said 
that  they  have  in  fact  enjoyed  this  right 
without  dispute.  What  does  that  mean?  If 
they  liave  done  this  without  right,  that  will 
not  give  them  a  right  by  prescription.  It  is  not 
an  unknown  thing  for  surveyors  of  highways  to 
act  in  this  way.  They  take  gravel  from  commons 
or  waste  places  without  anybody  interfering.  The 
whole  right  comes  to  this,  that  they  have  done  it 
without  being  remonstrated  with.  There  was  no 
attempt,  and  there  could  be  no  attempt,  to  carry 
this  usage  back  to  1764.  The  fact  that  they  have 
done  thiu  for  30  years  does  not  show  that  they 
had  any  consent  to  do  it  before.  This  is  not  a 
CSL6C  where  usage  from  time  immemorial  is  pre- 
sumed from  usage  for  a  period  of  20  or  30 
years,  for  this  could  nut  be  from  time  immemorial. 
As  to  contemporaneous  practice,  there  is  no  evi- 
dence. It  appears  that  the  theory  of  interpreting 
an  ambiguous  document  by  contemporaneous 
practice  does  not  apply  when  you  have  no  evidence 
of  contemporaneous  practice.  This  practice  may 
have  existed  in  1827  or  1828,  but  I  cannot  help 
observing  that  there  is  no  old  inhabitant  called  to 
carry  the  practice  back  further.  As  far  as  I  can 
^^ee,  the  defendants  have  no  case  whatever,  for  I 
think  their  right  does  not  go  beyond  the  Act  of 
Parliament,  and  the  Act  of  Parliament  restricts 
their  right  to  the  particular  pit  or  pits  in  posses- 
Fion  of  William  Scott.  I  have  one  more  observa- 
tion to  make.  Itlias  been  said  that  this  pit  has 
been  worked  ever  since  1764.  There  is  no  proof 
ot*  that.  I  can  sec  from  the  Act  of  Parliament 
that  there  were  several  pits,  I  do  not  know  how 
many,  in  the  possession  of  William  Scott  at  the 
time  the  Act  passed.  The  wonls  of  the  Act  are, 
**  out  of  or  from  any  pit  or  pits,"  which  seems  to 
nie  to  show  that  there  were  more  than  two ;  the 
word  is  not  "either,"  but  "any,"  pit  or  pits.    It 


is  known  that  there  were  two,  and  it  looks  m  if 
there  were  more  than  two;  but  I  cannot  tell 
whether  the  other  pit  or  pits  have  not  been  worked, 
and  perhaps  they  did  not  have  recourse  to  this 
pit  until  comparatively  lately — 30  or  40  or  50 
years  ago.  What  is  the  limit  to  the  claim  here? 
In  this  case  it  is  the  9^  acres  of  which  the  field 
consists.  But  what  is  to  happen  to  the  other  pits  ? 
I  have  no  evidence  about  the  boundary  of  Uie 
other  pits  on  the  enclosed  lands.  It  is  not  suffi- 
cient to  say.  We  can  suggest  a  boundary  for  this 
pit,  because  this  happens  to  be  a  field  of  9^  acres. 
What  do  you  say  to  the  other  pits  P  Where  are 
your  boundaries  there?  As  I  said  before,  the 
case  appears  to  me  plain,  therefore  I  shall  grant  an 
injunction. 

From  this  decision  the  defendants  appealed. 

BagshawCt  Q.C.  and  Speed,  for  the  appellants. — 
The  words  of  the  Act  empowering  us  to  take  the 
gravel  are  very  wide  and  do  not  restrict  as  in  any 
way,  except  that  we  can  only  use  what  we  take  for 
making  or  repairing  highways  or  roads  within  the 
parish.  The  words  are  "cut,  dig,  gather,  take, 
and  carry  away ;  "  and  they  clearly  authorise  us  to 
take  the  gravel  in  a  lateral  direction.  The  evidence 
shows  that  we  are  only  working  the  pit  in  the  way 
in  which  it  has  been  worked  as  far  back  as  livinir 
memory  extends ;  and  Waterpark  v.  FenneU  (7  H. 
of  L.  Cas.  650)  shows  that,  if  there  is  any  amln- 
guity  in  the  words  of  the  Act,  evidence  of  usage  is 
admissible  to  explain  them. 

Bavey,  Q.C.  and  C,  P.  Ilhvrt  for  the  plaintiffs. 
— The  defendants  claim  a  right  to  destroy  the  sor- 
face  of  our  land,  and  they  must  prove  an  express 
grant  of  such  a  right.  In  Bdl  v.  Wilson  (14  L.  T. 
Bep.  N.  S.  115;  L.  Bep.  1  Ch.  303),  where  % 
conveyance  reserved  to  the  grantor  all  mines 
and  minerals,  it  was  held  that  the  term  "  minerals** 
included  freestone,  i)ut  that  the  grantor  had 
liberty  only  to  got  the  freestone  by  underground 
mining,  and  not  by  working  in  an  open  quany; 
and  yet  the  conveyance  reserved  to  the  grantor 
very  full  liberty  to  "dig,  bore,  work,  lead,  and 
carry  away  *'  the  minerals ;  and  there  waf*  evi- 
dence that  the  usage  of  the  country  was  to  work 
freestone  by  open  quarry.  Theretore  that  is  i 
strong  case  in  our  favour.  In  WakefiML  v.  TAs 
Bake  of  Buc<^leuck  (23  L.  T.  Rep.  N.  S.  102 ;  L 
Bep.  4  E.  &  I.  377)  the  House  of  Lords  held  that 
the  lord  of  the  manor  had  power  to  let  down  the 
surtace  on  making  compensation  ;  but  it  was  only 
because  the  conveyance  there  contained  a  pro- 
vision as  to  compensation  for  destruction  of  the 
surface  that  the  House  of  Lords  held  then 
was  a  right  to  let  down  the  surface.  In 
He^t  V.  Gill  (27  L.  T.  Bep.  291 ;  L.  Rep.  7  Ch. 
699)  Mellish,  L.  J.,  in  delivering  the  judgment  of 
the  court,  said  with  reference  to  Wakefield  v.  Th4 
Duke  of  Uuccleuch:  "  I  think  that  no  one  can  reed 
the  judgment  without  coming  to  the  conclusion 
that,  if  the  provision  as  to  compensation  had  not 
been  there,  the  Hoiiso  of  Lords,  notwithstanding 
the  strength  of  the  other  words,  would  in  all  pro- 
bability have  come  to  u  different  conclusion."  lliat 
is  also  strongly  in  our  favour;  but  the  words  of 
the  Act  which  require  the  surveyors  *' to  fence  in 
the  said  pits  and  to  repair  the  said  fences  as  occa- 
sion shall  require"  conclusively  show  that  it  was 
intend<dd  that  the  area  ot  the  pits  should  not  be 
enlarged  beyond  their  limits  at  the  time  of  the 
passing  of  the  Act.  [James,  L. J. — That  does  not 
seem  so  to  me,  for  the  words  "  as  oooasion  shall 
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require ''  may  apply  to  the  fencing  as  well  as  to 
the  repairing  of  the  fences.] 

F.  StevenSf  for  a  defendant  in  the  same  interest 
as  the  appellants,  took  no  part  in  the  argament. 

Without  calling  for  a  reply, 

James,  L.J.  said :  With  all  proper  deference  to 
the  opinion  of  the  Master  of  the  itolls,  I  confess 
I  do  not  agree  with  his  decision.    The  gravel  pits 
which  are  the  subject  of  this  appeal  are  expressly 
referred  to  in  the  Act  of  Parliament  which  was 
passed  in  1764  for  the  purpose  of  extinguishing 
the  right  of  common  over  commonable  lands  within 
the  manor  of  Bromley.  When  this  Act  was  passed, 
sravel  had  been  dug  from  parts  of  the  manor  for 
the  repair  of  the  roads  and  for  other  purposes. 
The  terms  of  the  Act  referring  to  these  pits  are  as 
follows :    "  From  and  after  the  24bh  day  of  June 
1764,  it  shall  be  lawful  for  the  surveyor  or  sur- 
veyors of   the  highwajrs  of    the  said    parish  of 
Bromley  for  the  time  being,  from  time  to  time  and 
at  all  times  thereafter,  to  cut,  dig,  gather,  take,  and 
carry  away  anv  quantity  or  quantities  of  travel  or 
other  materials  for  the  repairing  of  roads  out  of 
and  from  any  pit  or  pits  now  in  the  possession  of 
the    said  WilUam    Scott,  and  Iving  and    being 
within  the  said  parish,  to  be  made  use  of  by  him 
or  them,  or  as  he  or  they  shall  direct,  for  and 
towards  the  making,  layine  out,  or  repairing  any 
highway  or  road  lying  and  being  within  the  eaid 
parish,  without  paying  anything  for  the   same; 
and  such  surveyor  or  surveyors  is  and  are  hereby 
required  effectually  to  fence  in  the  said  pits  and 
to  repair  the  said  fences  as  occasion  shall  require, 
or  cause  the  same  to  be  done  in  such  manner  as  to 
prevent    any    mischief    or    accident    happening 
therein."    That  is,  they  are  to  be  at  liberty  to  get 
out  of  and  from  any  of  the  pits  gravel  or  other 
materials.    That  really  seems    to    be   the  true 
meaning  of  the  sectiqp  of  the  Act  which  says  that 
they  may  cut,  dig,  ^ther,  take,  and  carry  away 
firavel.    To  "  cut "  implies  something  more  than 
digging  out  of  a  hole.    The  Master  of  the  Bolls 
seems  to  have  been  of  opinion  that  a  pit  must  be 
something  in  the  nature  of  a  hole  in  the  ground 
which  can  be  worked  by  means  of  a  shaft  or  well ; 
that  they  must  go  down  by  the  shaft  and  work  out 
the  gravel,  or  whatever  it  may  be,  bv  mining  opera- 
tions.    In  my  opinion  it  is  not  working  by  ashafb 
or  well  that  is  intended  to  be  referred  to  here  by 
the  word  "  cut."    If  you  turn  the  words  used  into 
Latin-English,  the  meaning  of  the  Act  is  plain 
enough,  and  that  is  that  they  are  to  be  at  liberty 
to  excavate  gravel  or  other  materials  out  of  and 
from  an  existing  excavation.     It  is,  of    course, 
utterly  impossible  to  take  gravel  from  an  existing 
excavation  without  either  deepening  it  or  enlarg- 
ing it  laterally.    I  am  not  aware  of  any  principle  of 
our  law,  or  of  anything  arising  out  of  the  natural 
fitness  of  things,  which  would  require  the  gravel 
to  be  taken  from  the  north,  or  south,'  or  east,  or 
west  side  of  the  pits,  cr  to  be  taken  vertically 
or  laterally.      It  appears   to   mo  that  what  was 
intended    by    the  Act   of    Parliament  was   that 
the    pits    should    be    worked    or    excavated    in 
the  ordinary  and    reasonable   manner  in   which 
they    had,    at    the  time    the    Act    was    passed, 
been  done.     The  persons  who  have  given  evi- 
dence on  the  part  of  the  defendants  have  given 
evidence  showing  that  the  usual  mode  of  working 
such  pits  is  by  a  roadway  being  made  into  the  pit, 
for  a  cart  to  go  down  and  gather  up  and  take  away 
the  graveL    In  the  ordinary  courue  of  such  opera- 
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tions,  carried  on  for  a  number  of  years,  the  pit  is 
necessarily  either  deepened  or  extended  laterally. 
There  is  nothing,  either  in  the  bill  or  in  the  evi- 
dence, to  show  that  anything  has  been  done  by  the 
defendants  otherwise  than  they  were  entitled  to 
do  according  to  the  ordinary  mode  of  user  of  a 
gravel  pit.  Beference  was  made  by  counsel  to 
those  cases  which  show  that,  in  mining  or  exoa* 
vating  minerals  and  things  of  that  kind,  the  per- 
sons who  do  so  must  leave  a  support  to  the  sur- 
face. That,  however,  has  application  only  to 
mining  properties,  and  not  to  gravel  pits,  which 
must  orainarily  be  entirely  open  from  the  top  to 
the  bottom.  I  am,  therefore,  of  opinion  that  the 
defendants  have  done  nothing  but  that  which  they 
were  authorised  to  do  by  the  Act  of  Parliament. 

Melush,  L.J. — I  am' of  the  same  opinion.    It 
seems  to  me  that  the  whole  question  in  dispute 
really  turns  upon  this,  What  is  the  meaning  oi  the 
words  of  the  Act  which  say  that "  it  shall  be  lawful 
for  the  surveyor  or  surveyors  of  the  highways  of  the 
said  parish  of  Bromley  for  the  time  being  from  time 
to  time  and  at  all  times  thereafter,  to  cut,  dig, 
g[ather,  take  and  carry  away  any  quantity  or  quan- 
tities of  gravel  or  other  materials  for  the  repair- 
ing of  roads  out  of  and  from  "  certain  pits  P   Upon 
these  words   the  question  arises.    What  is    the 
meaning  of  cutting,  digging,  and  taking  away 
gravel  P    My  understanding  of  the  working  of  a 
gravel  pit  is  that  the  gravel  may  be  taken  either 
from    tne  bottom  or  from  the  sides  of  the  ^pit. 
Gravel  taken  from  the  sides  of  the  pit  is  just  as 
much  gravel  taken  from  the  pit  as  gravel  taken 
from  tne  bottom  of  it.     I  think  it  is  impossible  to 
draw  any  distinction  between  the  one    mode   of 
taking  it  and  the  other.    The  Master  of  the  Kolls, 
in  my  opinion,  put  too  narrow  a  meaning  upon  the 
word  ''pit."     What  is  the  natural  aud  ordinary 
meaning  of  a  gravel  pit  P    I  take  it  to  be  this, 
that  it  merely  means  an  excavation  from  which 
gravel  may  be  got.    Whether  the  gravel  is  taken 
u'om  the  pit  laterally  or  vertically,  it  is  still  a 
gravel  pit  within  the  meaning  of  the  Act.     It  was 
said  in  the  course  of  the  argument  that  no  express 
power  was  given  by  the  Act  to  take  gravel  from 
the  surface.     But,  even  if  no   express  power  be 
given  to  take  away  the  surface  of  the  soil  under 
which  the  gravel  is,  yet  it  was  said,  on  the  other 
side,  if  a  right  to  take  that  gravel  is  granted, 
that  is  as  strong  as  a  power  to  take  the  surface, 
and    I    quite    agree    with    that.      If    the    right 
were    given    to    take    the    gravel    which    was 
in  the  pit,  and  which  extended  absolutely,  as  I 
understand,  up  to  the  top  of  the  ground,  except  in 
so  far  as  it  was  covered  by  a  mere  surface  of 
mould,  it  necessarily  follows   that  the  right  of 
affecting  the  surface  of  the  soil,  in  so  far  as  neces- 
sary, was  also  given.    Then,  with  regard  to  the 
evidence  as  to  the  mode  of  user,  if  it  had  been 
found  that  in  working  this  gravel  pit  for  a  series 
of  years  after  the  passing  of  the  Act,  say  up  to  the 
year   I860,  the  gravel  has  always    been   worked 
without  enlarging  the  area  of  the  pit,  but  that  then 
in  and  from  1860,  because  the  roads  in  the  parish 
of  Bromley  had  largely  increased,  and  more  giavel 
was  consequently  required,  the  surveyors   of  the 
parish,  or  the  defendants,  had  begun  to  enlarge 
the  area,  then   an    argument  might  arise  as   to 
whether  the  mode  in  which  it  is  now  worked  by 
the  defendants  is  different  from  that  in  which  it 
was  worked  in  1764.     That  sort  of  argument,  how- 
ever, is  met  by  the  evidence  which  has  been  given 
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on  the  part  of  the  defendants,  which  certainly  goes 
to  show  that,  so  far  hack  as  Hying  memory  extends, 
the  gravel  of  the  pit  has  always  been  got  in  the 
same  manner  as  it  is  now — namely,  by  digging 
and  by  enlarging  the  area.  That  is  proved  by 
what  is  called  the  evidence  of  the  oldest  inhabitant. 
If  evidence  is  given,  say,  by  a  man  who  says  he  is 
seventy  years  of  age,  and  ttiat  he  has  always  lived 
in  the  parish,  that  gravel  has  always  within  his 
memory  been  got  from  the  pit  in  the  mode  in 
which  It  has  been  got  since,  say  the  year  1860,  by 
the  defendants,  such  evidence  points  to  the  con- 
olusion  that  the  mode  in  which  tne  gravel  has  been 
^t  since  1860  is  the  same  as  the  mode  in  which 
It  was  got  by  the  owner  previous  to  the  passing  of 
the  Act,  and  afterwards  by  the  sarveyors.  I  think 
that  the  evidence  shows  that  the  gravel  pits  were 
not  worked  in  any  different  manner  in  1860  from 
that  in  which  they  had  been  worked  at  any  time 
previously,  and  my  opinion  is  that  the  defendants 
have  a  right  to  take  tne  gravel  in  the  ordinary  way, 
even  if  doing  so  does  enlarge  the  area  of  the  pit. 
I  think  the  limit,  and  the  only  limit,  is  as  to  the 
means  in  which  gravel  is  ordinarily  got.  For 
instance,  I  do  not  think  they  could,  if  the  gravel 
were  exhausted  at  one  part  of  a  pit,  by  tunnelling 
or  mining  go  through  a  hundred  vurds  of  earth  to 
ffet  to  the  gravel  which  was  known  to  be  nnder  a 
olfferent  part  of  the  surface.  My  opinion,  there- 
fore, is  that,  so  far  as  they  can  get  it,  and  nntil 
they  come  to  the  end  of  the  gravel,  they  may  work 
it  in  the  ordinary  way. 

Baggallat,  J  a. — In  my  opinion  it  has  not  been 
established  that  the  Bromley  Local  Boao^  have 
acted  in  excess  of  their  powers  which  are  derived 
nnder  the  Act  of  1764.  What  was  the  purpose 
for  which  the  power  of  taking  gravel  from 
the  pits  was  conferred?  Not  only  to  enable 
the  surveyors  of  the  parish  of  Bromley  to 
repair  the  then  existing  highways  and  roads, 
bat  also  to  make  new  highways  and  roads  in 
the  parish.  Since  the  passing  of  the  Act  the 
roads  and  the  highways  in  and  about  Bromley 
have  been  largely  increased,  and  now  amount  to 
a  length  of  twenty-seven  miles  in  the  aggregate. 
By  the  terms  of  the  Act  I  think  it  was  to  be  a 
perpetual  right  to  take  the  gravel  for  this  pur- 
pose for  all  the  time  during  which  the  gravel 
would  last ;  otherwise  the  Act  would  have  stated 
to  what  extent  it  was  intended  that  the  gravel 
should  be  taken.  The  next  thing  to  consider  is 
what  is  the  effect  of  the  right  conferred  by  the 
Act  of  Parliament.  It  is  true  that  the  pits  re- 
ferred to  were  situated  on  land  which  was  Lammas 
land,  over  which  there  were  common  rights.  I 
think,  however,  that  the  words  of  the  Act  giving 
the  power  of  digging  gravel  from  the  pits  which 
were  then  in  existence,  show  that  it  was  intended 
to  confer  the  right  to  take  gravel  sufficient  for 
the  purposes  indicated  by  the  Act,  and  that  this 
appears  by  the  words  **  cut "  and  "  dig."  These 
words  not  only  give  the  right  to  carry  the  pits 
lower  down,  in  order  to  get  the  gravel  which 
was  there,  but  also  to  take  gravel  from  the  pit's 
side,  and  .by  so  cutting  the  gravel  at  the  side  to 
enlarge  the  area  of  the  pits.  But,  of  course, 
this  was  a  right  which  was  to  be  exercised  in  a 
|>roper  and  reasonable,  and  not  in  an  oppres- 
sive, manner.  There  is  no  suggestion  that  what 
the  defendants  have  been  doing  has  not  been  done 
in  a  fair  manner,  assuming  of  course  that  they 
have  the  right  to  extend  the  area   of  the  pits. 


An  argument  has  been  raised  upon  the  terms  of 
the  clause  in  the  Act  with  reference  to  fendog 
the  pits.     It  has  been  contended  that  the  provi- 
sion  in  the  Act  requiring  the  surveyors  to  effec- 
tually fence  in  the  pits  and  repair  the  fences  as 
occasion  should  require,  in  such  a  manner  as  to 
prevent    any    mischief  or    accident   happening, 
pointed    to    a  fencing   in   of    the    pita   as  they 
existed  at  the  date  when   the  Act  was  passed; 
that   the    repairs   were   confined   to    the    fences 
which  had  been   put   up   in   the   first   instsnoe, 
and  that  those  words  therefore  precluded  the  en- 
largement of  the  pits.    But  I  read  the  words  of  the 
Act  of  Parliament  as  requiring  this  fencing  to  be 
done   as    occasion    should    require,  these  words 
equally  applying  to  new  fencing  to  be  thereafter  pot 
up,  as  to  Keeping  in  repair  the  fences  already  exist- 
ing; that  is,  that  the  new  fencing  was  to  be  kepi 
in   repair   exactly  as   the  previous  fencing  wss^ 
It  has  been  suggested,  also,  that  the  oonstmctian 
of  the  words  of  this  clause  of  the  Act  for  which 
the   defendants,  the  surveyors,  contend,  has  the 
t^ffect  of  placing  an  unreasonable   burden  apon 
this  small  piece  of  land,  and  that  in  process  of 
time,   if  the    surveyors*  contention  were  rights 
three  acres  out  of  the  nine  acres  of  land  in  re- 
spect of  which  this  question  has  arisen  might  be 
taken  up  for  the  purpose  of  supplying  gravel  for 
the  repair  of  the  roads  in  the  parish.     But  when 
this  right  of  taking  gravel  was  conferred  it  most 
be  borne  in  mind  that  the  portion  of  land  in  which 
the  pit  is  situated  was  not  nine,  but  300  acres  oc 
land.    The  bill  must,  therefore,  be  dismissed  with 
costs.  Appeal  accordingly  oUotMd 

Solicitors    for  the   appellants,    titimeham  and 
Legge,  agents  for  Latter  and  WiUett,  Bromley. 

Solicitors  for  the  respondents,  EUis  and  SUit; 
Stevens, 


SITTINGS  AT  WESTMINSTER. 

Beportedby  B.  H.  Ampblktt,  and  W.  Applxtov,  EHqa^ 

Barrifltan-at-Law. 


May  15  and  16.  1876. 

The  Attorney- General  v.  Thb  Mutual  Toi* 
TINE  Westminster  Chahbebs  Assocunoi 
(Limited),  (a) 

Inliahited  house  duty — Buildings  let  oui  in  fiak— 
Assessment — Valuation  list — 48  Geo,  3,  c  55i, 
schedule  B,  rr.  4,  6,  14 — The  Valuation  (Mstnt 
volis)  Act  1869-32  iJ-  33  Vict.  c.  67,  m.  45.  76. 

The  defendant  association  are  the  owner$  </tt< 
Westminster  Cfiambers,  consisting  of  9e9» 
blocks  of  buildings,  having  seven  principal  m- 
trances.  Each  block  internally  is  struehunlis 
divided  into  different  tenements  or  suites  ofrocmt, 
which  are  let  and  occupied  separately  as  cficm 
or  residences.  Each  suite  of  rooms  oontaiM 
within  itself  the  usv^l  conveniences  of  a  haute, 
and  has  an  outer  door  opening  on  to  a  commM 
staircase.  There  is  no  communiccUioif  hstissM 
the  different  suites  except  by  this  staircase.  21b 
outer  door  of  each  block  is  kept  lodced  at  nijfiit 
and  a  porter,  appointed  by  the  defendasUs,  mi 
who  lives  in  a  distinct  set  of  rooms  in  ike  hast* 
ment  of  each  block,  has  the  care  of,  and  aeeess  is, 
by  means  of  a  duplicate  hey,  the  snOes  qfremt 
therein,  and  a^ts  as  servant  (free  of  ckarge)  f$ 
the  occupiers  of  the  suites,  under  tegukiteeB 
made  by  the  association.  The  Oommisskment 
under  the  Westminster  Improvemeni  Ad  18K%  ^ 
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wham  the  defendant  astociation  are  assignees  of 
the  seven  blocks,  have  power  to  demise  or  sell  any 
9et  of  apartments  separately.    None  of  the  suites 
of  rooms  have  been  sold,  but  the  greater  number 
have  been  demised  for  terms  of  years  under  agree- 
ments containing  the  following  {amongst  other) 
terms :  The  lessors  a/re  to  pay  all  rates,  ^e.     The 
lessees  are  to  repair — not  to  commit  waste,  not  to 
alter  the  arrangement  of  the  premises,  and  not  to 
underlet  or  assign,  the  lessors  to  have  power  to 
enter  and  view  the  interior  of  the  pretnises,  and  a 
power  of  re-entry  on  non-payment  of  rent  within 
iwenty^one  days  after  it    becomes  due,  and  for 
breach  of  covenant 
In  the  valuation  list,  prepared  under  the  32  ^  33 
Vict.  c.  67,  each  suite  of  rooms  was  treated  as  a 
separate  he^'editament,  and  valued  as  such.    In 
assessing  the  property  for  the  inhabited  house 
duty,  the  seven  blocks  were  treated  as  seven  in- 
habited houses,  and  tlie  duty  was  assessed  upon 
the  defendants  as  occupiers  ilureof  under  rule  6 
48  Geo.  3,  c.  55,    schedule   B,    in  the   sum   of 
548Z.  17«.,  that  sum  represent  iyig  the  aggregate 
amount  of  the  values  in  the  valuation  list  before 
mentioned,  of  the  suites  of  rooms  (117  v*  number) 
comprised  in  the  seven  blocks. 
Held  (affirming  the  judgment  of  a  majority  of  the 
Court  of  Exchequer  btlow).  First,  that  the  seven 
blocks  of  buildiiigs  were  propei-ly  assessed  to  the 
inhubiied  house  duty  as  seven  separate  inhabited 
housfs,  in  the  occupation  of  the  defet^ant  associa- 
tion itself.     Secondly,  that  the  value  upon  which 
this  assessment  was   made  was  properly  repre- 
sented by  the  sum  of  the  values,  inserted  in  the 
valuation  list  for  the  time  being  in  force  under 
the  Valuation  Act  (Metropolis)  1869,  of  the  117 
separate  tenements  comprised  in  the  seven  blocks. 
This  was  an  appeal  from  a  decision  of  the  Coart 
of  Exchequer  upon  a  case  stated  for  their  opinion 
as  to  the  proper  mode  of  charging  on  the  defen- 
dant association  house  duty  under  the  facts  stated 
in  this  case.    The  Court  of  Exchequer  (Bramwell 
and  Gleasby,  BB.,  Kelly,  C.B.  dissenting)  upheld 
the  assessment  made  on  the  defendants,  and  from 
this  decision  they  now  appealed. 

The  case  in  the  court  below  will  be  found  fully 
reported  ante  vol.  9,  p.  574;  33  L.  T.  Rep.,  N.S.  180. 
The  facts  are  sufficiently  set  out  in  the  head 
note  to  this  report,  and  in  the  judgments.  The 
material  sections  and  rules  of  Acts  of  Parliament 
referred  to  in  argument  are  set  out  in  extenso  in 
the  jadgment  (post)  of  Jessel,  M.B. 

Manisty,  Q.C  aud  Poland,  for  the  defendant 
association. — The  seven  buildings  are  not  properly 
assessed  as  seven  dwelling-houses  belonging  to 
the  association  as  occupiers.  They  should  have 
been  assessed  as  117  separate  dwelling-houses  in 
the  occupation  of  the  tenants.  These  suites  of 
rooms  are  similar  to  chambers  in  one  of  tbe  Inns 
of  Court,  which  by  rule  4  of  Schedule  B  to  43 
Geo.  3,  o.  55,  are  subject  to  duty  as  inhabited 
hoases,  and  the  occupiers  charged.  [Jessel,  M.B. 
— ^That  is  a  special  provision  inserted  in  the  Act 
for  the  protection  of  pariicular  objects.  It  does 
not  do  away  with  the  other  general  provisions  of 
the  statute,  if  those  are  plain.]  Fur  the  purposes 
of  rating,  voting,  or  settlement,  actual  occup<ition 
oonstitutes  a  separate  dwelling-house.  These 
•nites  are  in  fact  separately  occupied.  [Lord 
CoLBBlDGB,  C.J. — It  does  not  follow  that  they  are 
inhabited  hoases  for  the  purpose  of  being  charged 
with  house  duty.]     Under  the  statute  43  £hz., 


c.  2,  which  is  the  foundation  of  local  taxation,  it 
has  been  a  universal  construction  that  an  occupier 
of  a  severed  portion  of  a  house  is  an  occupier  of  a 
"  house"  within  the  meaning  of  the  statute.  Then, 
by  48  Geo.  3,  c.  55,  the  Legislature  intended  to  put 
the  charge  upon  occupiers  in  respect  to  imperial 
in  the  same  way  as  had  been  done  in  respect  to 
local    taxation.      The     Queen's     Bench    in    The 
Mutual  Tontine  Westminster  Chambers  Association 
(Limited)  v.  St.  George's  Union  Assessment  Com* 
mittee  (25  L.  T.  Rep.  N.  S.  696;  L.  Rep.  7  Q.  B.  90), 
have  held  that  these  very  sets   of  rooms  were 
"  houses"  for  the  purpose  of  being  rated  to  the 
poor.    It  is  submitted  that  they  are  also  "  houses" 
for  the  purposes    of   the  inhabited  house  duty. 
[Jessel,  M.  R.— Sect.  4  and  rule  6  of  48  Geo.  3, 
0.  55,  refer  to  a  "  tenement"  and  a  "  tenement  in 
a  house."     How  does  a  tenement  in  a  house  differ 
from  these  suites  of  rooms?    I  do  not  see  any 
structural  difference  between  one  of  these  blocks 
and  an  ordinary  dwelling-house.]     Rule  6  means 
that  the  occupier  of  rooms  let    out  separately  is 
not  rateable,  not  being  the  occupier  of  the  house, 
and  that  the  landlord  is  rateable.    That  being  so, 
role  14  becomes  necessary  to  apply  to  a  case  like 
the    present.      These  are  "distinct    properties" 
within  the  meaning  of  the  rule ;  as  to  the  construc- 
tion which  has  been  put  upon  the  word  "  house," 
there  is  Evans  v.  Finch,  (Cro.  Rep.  Car.  473),  where 
it  was  held  that  chambers  in  the  lemplo  were  domus 
mansionalis    of  the  occupier,  and  that    burglary 
could  be  committed  by  breaking  into  them.    In 
Beg.  V.  Inhabitants  of  Usworth  (5  A.  &  E.  261), 
where  one  rented  and  occupied  the  middle  floor  of 
a  house,  it  was  held  that  the  premises  he  so  rented 
were  "a  separate  and  distinct  dwelling-house" 
within  the  5  Geo.  4,  c.  57,  for  the  purposes    of 
settlement,  and  in  Henrette  v.  Booth  (15  C.  B.  500), 
it  was   held  that  the  occupation  of  "  part  of  a 
house"  might  confer  a  right  to  vote  for  a  borough 
under  2  Will.  4,  c.  45,  s.  27,  if  there  was  indepen- 
dent occupation  and  actual  severance  from  the  rest 
of  the  house.     Secondly,  under  sect.  45  of  the  re- 
cent Valuation  (Metropolis)  Act,  the  valuation  list 
made  under  that  Act  is  to  be  conclusive  evidence 
both  of  the  gross  and  rateable  value  of  the  several 
hereditaments  included  therein,  and  of  the  fact  that 
everything  required  to  be  inserted  therein  has  been 
inserted.    Then  the  76th  section  says  that  where 
(amongst  other  things)  for  the  purposes  of  the  Acts 
relating  to  house  duty,  it  is  necessary  to  make  a 
separate  valuation  of  any  hereditament  by  reason  of 
its  not  having  been  separately  valued  in  any  valua- 
tion list,  then  the  value  of  such  hereditament  is  to 
be  ascertained  in  the  same  manner  as  if  the  Act  had 
not  passed.     In  the  valuation  list  for  the  poor  rate 
each  ot*  these  117  sets  of  rooms  has  been  valued  as 
a  separate  hereditament,  and  the  seven  blocks  of 
buildings  are  now  assessed  for  house  duty  at  the 
aggregate  values  of  the   117  separate  heredita- 
ments.    There  has  been  no  valuation  of  each  block 
as  "  houses,"  and  if  they  wore  so  held  to  be,  each 
block  should  bo  valued  as  a  separate  hereditament 
apart  from  the  Valuation  (Metropolis)  Act.    It  is 
not  a  fair  valuation  as  it  stands.    The  decision  in 
the  Mutual  Tontine,  ^c.   Society   v.  St.   Georges 
Union  Assessment  Committee  (ubi  sup.)  is  simply 
that  the  owners  of  each  flat  are  occupiers  to  be 
rated  as  such  for  the   poor  rate,  not  that  the 
aggregate  value  of  all  the  117  flats  is  to  be  taken 
to  be  the  value  for  all  purposes  of  the  hi  x;ks  as 
hoases. 
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The  Solicitor-Oeneral  (with  him  Finder),  for  the 
Crown,  was  not  called  apon. 

Jessel,  M.B. — This  is  an  appeal  from  a  judgment 
of  a  majority    of   the    judges  in    the  Court  of 
Exchequer,  deciding  what  is  the  true  conRtruction 
of  the  statute  48  Geo.  3,  c.  55,  as  to  the  mode  of 
charging  duty  upon  inhabited  houses.    There  is 
also  involved  the  construction  of  the  recent  Yalua- 
tion  Act  for  the  metropolis.    The  contention  for 
the  appellants  is  that  certain  flats  or  suites  of 
apartments    oughc    to    be    treated    as    separate 
houses,  and  valued  and  rated  as  such.    The  cir- 
cumstances are  peculiar.    There  are  seven  blocks 
of  buildings,  divided  into  flats,  and  built  by  the 
appellants,  the  Westminister  Chambers  Associa- 
tion.  They  differ,  no  doubt  slifi;htly  in  construction 
from  an  ordinary  dwelling  house,  for  although 
they  are  externally  exactly  the  same,  internally 
they  are  divided  in  this  way :    Each  set  of  apart- 
ments has  one  door  opening  on  to  a  common  stair- 
case, and  each  suite  of  apartments  is,  as  it  were, 
self  contained  with  all  the  necessary  conveniences 
to  enable   persons    to  inhabit  it  as  a  place  of 
business,  but  with  these  exceptions,  and  with  the 
exception  of  its   size,  each  block  does  not  differ 
from  an  ordinary  London  building.     The  first 
point  is,  how  would  you,  in  ordinary  language, 
describe  one  of  these  blocks  P    Without  doubt  or 
question  you  would  call  it  a  house.    In  either  its 
legal  or  common  sense  there  is  no  doubt  about  the 
meaning  of  the  word  "house,"  and  it  has  not 
been  contended  either  here  or  in  the  court  below 
that  either  in  its  legal  or  ordinary  sense  the  word 
house  would  not  sufficiently  describe  one  of  these 
blocks.  Now  the  rule  is,  that  in  construing  a  legal 
instrument,  whether  it  is  an  Act  of  Parliament  or 
not,  it  is  the  duty  of  the  court  to  give  every  term 
used  in  the  instrument  its  ordinary  and  lesal 
meaning,  unless  there  is  something  either  in  the 
contract,  or  in  the  nature  of  the  subject  matter  of 
the  instrument,  to  compel  the  court  to  alter  that 
meaning.    Therefore,  it  is  for  those  who  say  that 
a  term  used  in  a  particular  Act  or  instrument 
ought  not  to  be  received  in  its  ordinary  or  legal 
acceptation  to  show  something  bringing  it  within 
one  of  these  grounds  of  exception.    Now,  so  far 
from  finding  anything  in  the  Act  of  Parliament 
we  are  considering  to  alter  the  ordinary  and  legal 
meaning  of  the  word  **  house,"  I  find  a  great  deal 
to  confirm  my  opinion  that  the  word  is  there  used 
in  its  ordinary  sense.      It  was  argued  for  the 
appellants  that  in  construing  other  Acts  of  Parlia- 
ment, and  other  legal  instruments,  the  courts,  with 
another   context,    and   with  a  different    subject 
matter,  had  attached  a  different  meaning  to  the 
word    "  house,"    and    had   held  that  a  separate 
occupation  of  a  portion  of  a  house,  perhaps  two 
rooms,  might  constitute  a  "bouse      within  the 
meaning  of  those  other  Acts  of  P.trliament  or 
instruments  ;  but  it  appears  to  me  that,  unless  you 
show  Bomethins  in   tne  instrument  we  have  to 
construe  now  relating  to  or  connected  with  those 
other  instruments,  you  cannot  construe  "  house  " 
in  this  Act  by  reference  to  the  construction  which 
bus  been  put  on  the  word  in  other  Acts.     The 
argument  was  also  weak  on  another  ground.    The 
authorities  referred  to  only  show  that  in  some 
cases  a  portion  of  a  "house"  may  be  des3ribed 
as  a    house;    but    no  authority  was    produced, 
nor    does    any    exist    to    show    that    an    entire 
building    could    not     properly    be    described    as 
A  bouae,  although  a  portion  of  it  might  also  fulfil 


that  description.     The  two  propositionB  are  not 
inconsistent;  a  part  of  a  house    is    constantly 
described  as  a  "  house."  In  this  Act  of  Ftoliament 
we  find  not  only  a  dwelling-hoase,  which  is  the 
main  thing,  but  we  find    a  "  ooach-honse,"  and 
a  "wash-house"   and   a   "warehoase"    and  a 
"counting-house,"  all  of   which  are,  and   bare 
been  considered  by  the  framers  of  this  Act  of 
Parliament,  not  separate  buildings,  but  portions 
of  buildings,  and  to  be  treated  as  portions  of  a 
dwelling-house  for    the   purposes    of    this  Act 
Therefore  you  may  have  tne  word  "  hoase  "  pro- 
perly used,  first  of  all,  as  describing  the  whole  of 
a  dwelling-house ;  and,  secondly,  some  or  one  of 
its  parts ;  and  because  you  can  describe  part  of 
the  building  as  a  "  house,"  it  does  not  follow  that 
you  may  not  describe  properly  the  whole  as  a 
"  house     also.    There  is  another  instance,  fkmi* 
liar  at  all  events  to  lawyers — each  Inn  of  Court  is 
called,  as  we  all  know,  a  "  house,"  yet  it  indadei 
a  great   many  separate  buildings  and   a  great 
many  separate  houses.    Take,  again,  the  Charto^ 
house,    which   is    still    called  the  Charterhooae, 
although  it  includes  many  separate  houses.    Tbe 
main  met,  therefore,  that  a  separate  portion  of  a 
building  may  be  called  a  "  house,"  does  not  shov 
anything  for  or  against  the  aggregate  or  entire 
building  being  called  so  too.    A  good  illostnition 
of  that  IS  afforded  by  the  old  case  cited  for  the 
appellants  {Evans  v.  BHneK  ^hi  9up,),    There  a 
man  was  indicted  for  having  broken  into  domum 
mansumalem  Sugonis  Audley,  and  I  suppose  the 
question  was,  whether  Audley*s  chambers  in  the 
Temple  were  correctly  described  as  his  dwelliAg- 
house,  and  it  was  decided  that  the  description  was 
correct.    Nobody  decided  and  nobody  saggeeted 
that  the  premises  might  not  have  been  as  wed 
described  as  a  house  in  a  Court  of  tbe  Inner 
Temple.    It  was  not  suggested  that    the  tolal 
number  of  the  sets  of  chambers  in  the  Inn  might 
not  have  been  described  as  a  house.    That  was  nol 
the  point ;  the  only  point  was,  whether  the  one 
set  of  chambers  was  sufficiently  described,  and  it 
is  quite  plain  that  the  other  point  vras  not  thought 
of  as  arguable,  because  Audley*s  chambers  in 
talked  of  as  part  of  a  house.    They  say,  **  bat  that 
divers  nersons  were  in  the  hall  and  in  other  plaoei 
of  the  house."    Whether  that  meant  the  ball  d 
the  Inner  Temple,  or  the   hall  of  the  building 
which  comprised  the  set  of  chamberp,  is  uncertain, 
but    they    had    described   the  ohambem  as  the 
dwelling-house  of  Audley,  and  the  only  point  was, 
whether  they  satisfied    that    description.     That 
being  so,  it  does  not  appear  that  the  point  80|^ 
gested  there  has  any  direct  bearing  on  the  point 
we  have  to  decide.    The  two  Acts  of  FlariiMMiift 
referred  to  were,  first,  the  well-known  statute  of 
Elizabeth  relating,  it  must  be  remembered,  to  the 
rating  of  occupiers  in  respect  of  the  rathi^  not 
only  of  "  houses,"  but  of  "  houses  and  land^  ^m 
word  land  being  a  word  of  wide  meaning  in  Sap 
lish  law,  and  including  not  only  any  hooio^  hit 
any  building  which  may  stand  on  the  land.    !%• 
questions   which  have   been  decided*    theordEon^ 
under  that  statute  have  been,  whether  or  not  then 
was  a  separate  occupation.     How  &r  the  land 
bein^  in  juxtaposition  with  the  house  inflaeoeed 
the  judges  in  their  decisions  upon  that  statoli^ 
and  how  the  fact  of  mere  occupancy  being  ^  tt/^ 
point  also  infiuenoed  them,  it  is  immaterial  to 
inquire.    It  is  enough  to  say  that  there  joa  had  • 
different  subject-matter  and  a  ^f^pgnt  eoottfi 
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A  sfanilar  observation  applies  to  the  cases  cited  on 
the  constmction  of  the  Settlement  and  Voting 
Acts.    There  a  totally  different  set  of  words  were 
used,  words  relating  to  severance  aad  occapancy, 
and  these  words  again  received  a  different  con- 
stmotion  in  reference  to  a  different  subject-matter 
and  a  different  context.    I  now  come  to  the  real 
point  we  have  to  decide ;  what  is  the  meaning  of 
the  word  "  house  "  in  the  statute  before  us,  and 
is  there  any  reason  for  altering  the  general  mean- 
ing of  the  word  with  respect  to  this  statute  and 
these  particular  buildings  r    It  may  be  that  there 
is.    It  might  be  found  that  the  Legislature  had 
desoribed  these  particular  buildings  m  a  different 
way,  but  the  only  legislative  definition  we  can  find 
relating  to  one  of  these  buildings  describes  it  as  a 
*'  house."    That  definition  is  not  wanted ;  because, 
as  I  said  before,  you  must  construe  the  word  in 
is8  ordinary  and  legal  meaning,  even  without  the 
legislative  direction.     These    buildinfl:s   are   de- 
scribed in  the  Westminster  Improvement   Act, 
which  is  of  course  as  much  an  Act  of  Parliament  as 
any  other,  and  about  which  there  is  this  additional 
remark  to  be  made,  that  the  Act  of  Parliament 
being  one  promoted  b^  the  appellants'  own  asso- 
ciation, it  contains  their  own  description  of  their 
own  property,  and  it  is  a  description  which,  there- 
fore, cannot  very  well  be  refused  by  the  appellants. 
The  description  is  this  :  It  is  enacted  "  tnat  where 
any  house  built   on  land  of  the  commissioners 
shall    be    occupied    or   intended   to  be  occupied 
by  different  persons  in  distinct    sets  of   apart- 
ments, the   commissioners,  their   successors,   or 
assigns,  may,  if  they  shsJl  think  fit  so  to  do, 
demise  or  sell  any  set  of  apartments  separately 
from  the  rest  of  the  said  house."    Nothing  can, 
therefore,  be  plainer  than  that,  as  regards  these 
partioular  buildings,  the  Legislature  has  described 
each  of  them  as  a  "  house."    It  has  described  the 
apartments  as  part  of  the  house  which  may  be 
sold  away  separately  from  the  rest  of  the  house, 
and  the  commissioners  themselves  have  so  de- 
scribed the  property  in  question,  showing  that 
they  took  the  same  view  as  to  the  meaning  of  the 
word  applied  to  these  buildings  as  I  am  disposed 
to  do  on  the  general  principles  of  construction. 
Next,  is  there  anything  in  the  Act  of  Geo.  3  to  cut 
down  the  meaning  of  these  words  P    It  seems  to 
me  to  be  all  the  other  way.    The  first  rule  savs 
that  the  duty  shall  "  be  charged  annually  on  the 
occupier  or  occupiers  for  the  time  being  of  every 
sach  dwelling-house"   in   a  certain   way.     The 
second  is  "  every  coach-house,  stable,  wash-house, 
laundry,  wood-house,  bake-house,  dairy,  and  all 
other  offices,  &o,,  belonging  to  and  occupied  with 
any  dwelling-house  shall,  in  charging  the  said 
duties,  be  valued  together  with  such  dwelling- 
hoose,  Ac."    Then  several  houses  are  mentioned 
which  might  be  separate,  and  if  held  separately 
and  occupied  separately,  then  might  be  separately 
Talned,  but  they  are  charged,  according  to  the 
legal  meaning  of  the  words,  "  together  with  the 
dwelling-house."     Then  there  is,  at  the  end  of 
r.  21,  a  restriction  showing  that  the  framers  of 
the  Act  knew  the  meaning  of  the  words :  "  Pro- 
Tided  no  more  than  one  acre  of  such  gardens  and 
pleasore-ffrounds  shall  in  any  case  be  so  valued ; " 
a  ^  house    4n  law  including  any  land  which  is  so 
found.    Then  there  is  this,  "  all  shops  and  ware- 
hooses  which  are  attached  to  the  dwelling-house, 
or  liaT6  any  communication  therewith,  shall,  in 
ehaiging  such  duties,  be  valued  together  with  the  ^ 


I  dwelling-house."    Certain  exceptions  follow,  and 
the  next  rule  (4)  is  "  every  chamber  or  apartment 
in  any  of  the  Inns  of  Court,"  &c.,  being  severally  in 
the  tenure  or  occupation  of  any  person  or  persons, 
shall  be  charged  thereto  as  an  entire  house,  and 
on  the  respective  occupiers  thereof."     I  do  not 
think  that  bears  very  strongly  either  way ;  if  it 
has  any  bearing;  at  all,  I  think  it  tends  to  show 
that  chambers,  being  expressly  excepted,  would 
not  have  been  otherwise  so  charged.      But  the 
important  rule  in  this  case  is  rule  6  :  "  Where  any 
house  shall  be  let  in  different  stories,  tenements, 
lodgings,  or  landings,  and  shall  be  inhabited  bv 
two  or  more  persons  or  families,  the  same  shall 
nevertheless    oe    subject    to,  and    shall  in  like 
manner  be  charged  to  the  said  duties,  as  if  such 
house  or  tenement  was  inhabited  by  one  person 
or  family  only,  and  the  landlord  or  owner  shall  be 
deemed  the  occupier  of  such  dwelling-house,  and 
shall  be  charged  to  the  said  duties."    Then  there 
is  a  provision  that  in  case  he  does  not  reside 
within  the  limits  of  the  collector,  the  occupier 
shall  be  charged,  and  if  the  house  or  any  part  of 
it  is  actually  let  out  in  "different  stories,"  the 
tenants  are  to  deduct  the  duty  from  their  rents. 
Now  it  is  contended  that  these  blocks  of  building 
are  not,  in  the  language  of  the  Act,  "  let  out  m 
different    stories,  tenements,  lodgings,  or   land- 
ings ;  "  but  I  think  that  no  words  in  the  English 
language  could  better  describe  the  case  of  tnese 
buildings.    They  are  actually  let  out  in  "  different 
stories.       They  are  let  out  in  "different  tene- 
ments," and  they  are  certainly  let  out  to  **  two 
or  more  persons  or  families."     It  exactly  bears 
out  my  view  that  each  block  is  a  large  house  let 
out  in  the  way  described  in  the  Act.    It  is  said  to 
be  a  hardship  so  to  construe  the  Act;  without 
expressing  an  opinion  upon  that  —  and  I  have 
no  right  to  do  so  —  it  is  what  the  Legislature 
has  directed  to  be  done  in  the  case  put,  where 
the   house    is   let    in   different  stories.     If  one 
story    only    is  let  out  of  a  number,  it  is  ex- 
pressly enacted  that  payment  is  to  be  made  for 
the  whole  house,  even  although  five-sixths  of  it  is 
uninhabited.     Nothing  can  be  plainer  than  that 
this  is  so,  and  it  cannot  be  any  greater  hardship 
where  the  house  is  one  house  in  every  sense  of  the 
term,  and  is  let  in  separate  tenements,  as  is  the 
case  here.    The  hardship,  if  any,  is  the  same  in 
both  cases,  and  it  is  plain  that  the  Legislature  in- 
tended,   for  fiscal    reasons,  that  in  some  cases, 
although  five-sixths  of  the  house  might  be  unin- 
habited, yet  the  whole  tax  should  be  paid.    That, 
I  think,  is  an  answer  to  the  suggestion  of  hard- 
ship made  in  argument.    It  is  necessary  to  read 
the  next  rule  (7)  for  another  reason.    The  rule  is, 
"  No  dwelling-house  or  other  such  premises  as 
aforesaid,  shall  be  estimated  or  rated  at  any  less 
annual  value  than  the  rent  or  value  at  which  the 
same  premises  stand  charged  in  the  last  rate  made 
on  or  before  the  time  of  making  the  assessment 
for  the  relief  of  the  poor  in  the  same  parish  or 
place.'    Then  the  14th  rule  says,  "Where  any 
dwelling-house  shall  be  divided  into  separate  tene« 
ments,  being  distinct  properties,  eveiy  such  tene- 
ment shall  be  subject  to  the  same  duties  as  if  the 
same  was  an  entire  honse,  which  duty  shall  be 
paid  by  the  occupiers  thereof  respectively."     It 
v7as 'argued  in  the  court  below  that  tnis  rule  applied 
to  the  present  case,  although  it  was  not  so  arncued 
to  day,  and  I  give  the  appellants  the  benefit  of  a 
repetition  of  the  argument  for  whatever  it  may  be 
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worth.    The  meaning  of  rule  14  is,  I  think,  very 

Slain  indeed.    It  says,  "  different  tenements  being 
istinct  properties,'  and  it  therefore  contemplates 
the  possibility  of  there  being  tenements  which  are 
not  distinct  properties.    Then  the  question  is.  Is 
one  of  these  blocks  a  dwelling-house  divided  into 
"  different  tenements  being  distinct  properties  P  " 
because,  if  it  is,  it  should  be  otherwise  rated. 
What  is  the  meaning  of  "  distinct  properties  P " 
Here  again  you  apply  the  ordinary  rule  of  con- 
struction.    Distinct  properties  are  the  properties 
of  different  owners,  but  in  the  case  before  us  it  is 
plain  that  there  are  not  different  owners.    There 
IS  only  one  landlord  for  erery  one  of  the  tenements, 
and  only  one  tenant  below  him  for  each  of  the 
tenements.     The  landlord   lets    directly  to    the 
tenant  below  him.     What  would  have  been  the 
case  if  a  tenement  had  been  sold  I  offer  no  opinion 
upon,  nor  do  I  say  what  would  have  happened  if 
there  had  been  a  demise  of  one  of  them,  because 
then  the  intermediate  tenant  might  in  a  sense  be 
said  to  be  the  intermediate  owner.     This,  how- 
ever, is  not  the  case  here.    This  is  a  single  letting. 
It  is  plainly  within  the  6th  rule,  because  it  is 
plainly  a  letting  in  **  different  tenements."    It  is 
not  within  the  14th  rule,  because  in  no  sense  can 
these  flats  or  suites  of  apartments  be  said  to  be 
distinct  properties — there  being  but  one  landlord 
throughout.    There  is  another  suggestion  as  to 
"  distinct  properties,"  which  I  cannot  quite  follow. 
It  has  been  suggested  that  the  word  "  property  " 
may  be  used,  not  in  its  ordinary  sense  as  showing 
ownership,  but  as  describing  the  structural  character 
of  the  buildings.  I  do  not  think  that  can  be  the  true 
meaning  of  the  word,  but  if  it  were,  looking  at  the 
words  "  divided  "  and  "  distinct,"  I  should  say  that 
these  tenements  were  not  within  the  14th  rule. 
First  of  all,  I  cannot  find  that  the  houses  were 
divided  internally  in  the  way  of  structural  division, 
nor  do  I  see  that  the  properties  are  distinct  in  the 
sense  of  any  physical  severance  which  everyone 
could  see.     I  am  therefore  of  opinion,  taking  the 
Act  of  Parliament  and  these  rules  together,  and 
for  the  reasons  I  have  given,  that  ihene  seven 
buildings  are  properly  described  and  charged  as 
houses  within  the  stat.  48  Geo.  3,  c.   65.    Then 
comes  the  second  question.    The  tenements  have 
been  rated  to  the  relief  of  the  poor  under  the 
Valuation  (Metropolis)  Act  as  separate  tenements. 
The  separate  value  is  set  upon  each,  so  that  there 
are  117  annual  values  ;  and  now  comes  the  question, 
how  are  you  to  estimate  the  value  for  the  pur- 
pose of  the  house  tazP    That  must  depend  upon 
the  Valuation  Act,  and  the  object  and  meaning 
of  that  Act  is  plain  ;  it  is  to  make  one  assessment 
for  local  taxation  as  far  as  possible.      Therefore, 
that  being  the  object  aimed  at  by  the  Legislature, 
you  are  not  to  go  out  of  your  way  to  defeat  that 
object.    The  words  of  sect.  45  are,  "  The  valuation 
list  for  the  time  being  in  force  shall  be  deemed  to 
have  been  duly  made  in  accordance  with  this  Act, 
and  the^cts  incorporated  therewith,  and  shall,  for 
all  or  any  of  the  purposes  in  this  section  mentioned, 
be  concluKive  evidence  of  the  gross  value  and  of 
the  rateable  value  of  the  several  hereditaments  in- 
cluded therein,  and  of  the  fact  that  all  heredita- 
ments required  to  be  inserted  therein  have  been  so 
inserted."  So  that  if  the  valuation  stood  upon  that 
section  alone  it  would  be  conclusive.     The  valua- 
tion list  is  to  be  conclusive  for  the  purpose  of  the 
house,  not  only  of  the  value,  but  of  the  fact  that 
everything  required  to  be  inserted  therein  has  been 


inserted  therein.  Then  the  76th  seotioa  8ByB» 
"  Where,  for  the  purposes  of  the  Aote  relating  to  the 
duty  on  inhabited  houses,  &c.,  it  is  necessu^  to  make 
a  separate  valuation  of  any  hereditament  by  reaeon 
of  its  not  being  separately  valued  in  any  Taloatkni 
list,  the  value  of  such  hereditament  shall  be  aaoer- 
tained  in  the  same  manner  as  if  this  Act  had  not 
passed."  It  is  said  that  under  those  words,  inas- 
much as  you  have  to  value  the  house,  and  the 
house  itself  as  such  is  not  valued,  though  each 
tenement  comprising  the  house  is  valued,  thi^  it 
is  necessary  to  make  a  separate  valuation  of  the 
house  as  one  hereditament  which  is  not  separately 
valued  in  the  valuation  list.  Of  oourse,  one 
answer  to  that  would  be  that  the  words  "  separately 
valued'*  mean  that  when  you  cannot  otherwise 
ascertain  its  separate  value  you  must  do  so  from 
the  valuation  list,  by  adding  up  the  value  of  all  the 
tenements.  That  seems  to  have  been  the  view 
adopted  by  Mr.  Justice  Blackburn,  that  it  is  for 
this  purpose  to  be  separately  valued,  because,  with- 
out going  beyond  the  list,  you  can  ascertain  the 
total  separate  valuation  of  the  hereditament.  That 
is  one  answer,  but  there  is  another  pointed  out  by 
the  Lord  Chief  Justice,  which  to  my  mind  is  quite 
conclusive.  Rule  7  of  the  48  Geo.  3  c.  55  is  that 
"  No  dwelling-house  or  other  such  premises  as 
aforesaid  "  shall  be  valued  at  less  than  the  poor- 
rate  value.  Now  the  poor-rate  value  of  this  boose 
is  the  total  value  of  all  the  tenements,  and  that 
has  been  decided  by  the  Queen's  Bench.  The 
meaning  of  the  7th  rule,  then,  is  that  whatevor 
value  you  put  on  the  house  for  the  purpose  of  this 
Act,  it  shall  not  be  less  than  the  poor-rate  valoe; 
and  it  is  admitted  by  the  appellants  that  the  poo^ 
rate  value  is  not  too  little.  They  complain,  on 
the  contrary,  that  it  is  too  much.  It  is  not,  there* 
fore,  necessary  to  make  the  separate  valuation  for 
the  purpose  o£  the  house  duty,  because,  having 
the  poor-rate  value  ascertained,  that  must  be 
sufQcient  to  enable  you  to  assess  the  house  tax, 
which  is  all  that  you  are  required  to  do.  I  am  of 
opinion,  therefore,  on  both  points,  that  the  decisioa 
of  the  majority  of  the  judges  in  the  court  below 
was  right,  and  must  be  affirmed. 

Lord  Coleridge,  C.J. — ^This  case  has  been  so 
fully  discussed  by  the  Master  of  the  Bolls  that  I 
have  little  to  add  to  his  judgment.  I  will  simply  say 
that  the  point  is  substantially  whether  ahouse  being 
let  in  different  flats,  stories,  or  suites,  the  6th  rule  w 
Schedule  B,  of  48  Greo.  3,  c.  55,  does  or  does  not 
apply  to  the  subject-matter  of  the  rating.  The 
question  appears  to  me  to  be  conclusively  answered 
by  reference  to  sect.  69  of  the  Act  by  which  the 
appellant  society  were  created,  and  under  which 
they  hold  their  premises,  because  that  section 
enables  them  to  do  certain  things  with  a  "  house  '* 
erected  on  their  land,  and  occupied  or  intended  to 
be  occupied,  in  different  sets  of  apartments  by 
different  persons.  The  appellauts,  therefore,  have 
an  Act  of  Parliament  under  which  they  erect  what 
the  Act  itself  calls  a  house  occupied  by  different 
persons  in  distinct  sets  of  apartments.  That  Act 
was  passed  in  185«^,  and  the  question  is,  are  we  to 
construe  the  words  there  in  any  different  sense 
from  those  used  in  1808  (Geo.  3,  c.  55),  "  house  let 
in  different  stories,  tenements,  lodgings,  or  land- 
ings ?"  The  words,  though  certainly  not  quite 
identical,  are  as  nearly  so  as  words  can  well  be,  and 
I  think  that  where  the  construction  of  the  appellant*' 
Act  is  plainly  that  in  referring  to  hoasea  occupied 
by  different  persons  in  distinqt  sets  oi  apartments 
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the  very  subject  matter  of  the  rating  is  meant,  we 
caanot  torture  words^n  the  Act  of  1808,  and  moke 
them  mean  something  entirely  different  from  what 
th^  mean  in  the  Act  of  1853,  which  is  the  Act 
under  which  these  blocks  of  buildings  were  erected. 
The  Master  of  the  Bolls  has  clearly  pat  what  seems 
to  me  the  right  answer  to  the  second  |K)int,  and  I 
have  nothing  to  add  upon  it.  I  will  just  say,  how- 
ever, that  the  case  quoted  from  Croke's  Keports 
^iibi  8wp.)  does  not  appear  to  me  to  have  any  oear- 
ing  one  way  or  the  otner  on  the  present  case.  It 
omy  decides  that  the  offence  of  burglary  can  be 
committed  in  chambers  in  the  Temple,  and  I  do 
not  see  how  in  any  way  it  decides  what  is  a 
"  dwelling  house  "  for  the  purposes  of  this  case. 

Pollock,  B. — Giving  every  effect  to  the  appel- 
lants* argument,  I  cannot  come  to  any  other  con- 
clusion than  that  the  decision  of  the  court  below 
was  right  and  must  be  affirmed.    I  was  impressed 
with  Mr.  Manisty's  argument  that  where  there  is 
a  series  of  statutes  in  pari  materid,  it  is  extremely 
desirable  to  give  them  the  same  construction  as  far 
as  possible,  but  in  this  argument  I  think  two  points 
have  been  overlooked.    In  the  first  place  I  am  not 
certain  that  the  statutes  are  in  pari  maierid  in 
the    sense    that    the  Legislature  may  not  have 
intended  to  make  the  incidence  of  taxation  fall 
differently  with  regard  to  one  imperial  tax  than 
with    regard    to   another.      But    I    think    it    is 
erroneous,  when  a  series  of  Acts  of  Parliament 
have  been  passed,  to  necessarily  apply  the  same 
oonstraction  of  language  to  both  tne  earlier  and 
the  later  Act^.     I  believe  the  true  rule  of  con< 
straing  Acts  of  Parliament  to  be  that  which  the 
Master  of  the  Rolls  has  stated  to-day,  and  which 
was  first  laid  down   by  Mr.  Justice  Burton,  in 
Ireland,  and  has  repeatedly  been  spoken  of  with 
commendation.    Therefore,  in  dealing  with  the  first 
Act  of  Geo.  3,  and  taking  into  account  the  knowledge 
the  Legislature  then  possessed,  I  find  the  word 
**  house  "  first  used  in  the  enacting  part  of  sect.  1, 
where  the  words  are,  "  and  upon  inhabited  houses 
as  set  forth  in  the  schedule  to  this  Act."   Now,  no 
one  at  that  time  could  have  had  any  doubt  what 
an   "inhabited  house"   meant  generally.    Then, 
taking  rule  6,  upon  which  this  case  almost  entirely 
tarns,  the  words  are,  "  Where  any  house  shall  be 
let  in  different   stories,  tenements,  lodgings,  or 
landings,  and  shall  be  inhabited  by  one  or  more 
persons  or  families."    These  seem  to  me  to  be  the 
proper  and  fit  words  in  which  to  describe  a  house 
let  as  this  one  is  let,  and  the  same  language  is 
imported  into  the  appellants'  own  Act.     I  have 
nothing  to  add  upon  the  second  point.    Rule  7 
appears  to  me  to  exactly  meet  the  present  case. 

Judgment  for  the  respondent ;  Judgment  below 
affirmed* 

Solicitor  for  the  appellants,  Bwrehell 

Solicitor  for  the  respondent,    Hie  Solicitor  to 
ike  Inland  Revenue^ 
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June  30,  July  4, 5,  7, 11,  12, 14, 17,  and  27, 1876. 
Mackett  V,  Ths  Commissioners  of  Herne  Bat. 

Friva/te  Act  of  Parliament — Dedication  of  landtt  for 
purposes  of— Proposed  roads,  streets^  and  scmares 
— Adverse  possession — Statute  of  Limitations — 
Injunction, 
In  1830  A.  projected  the  formation  of  a  seaside 
town,  to  he  huiU  on  his  lands,  and  a  plan  was 
prepared  which  showed  the  sites  of  various  streets, 
roads,  and  squares,   proposed  to  he  made  and 
formed  on  suck  lands.    In  June  1S33  a  j^rwaie 
Act  of  Parliament  was  obtained   by  which  the 
lands  described  on  the  plan  were  made  a  distinct 
parish  for  the  purposes  of  the  Act,  and  by  which 
commissioners  were  appointed  in    whom  were 
vested  all  roads,  streets,  and  ways,  then  made 
and  used  by  the  public,  or  thereafter  to  he  made 
and  adopted  by  the  commissioners  a«  public  ways 
under  the  Act.    The  Act  also  conferred  plenary 
powers  on  the  commissioners  with  regara  to  the 
paving,  lighting,  draining,  and  repairing,  of  such 
streets,  roads,  ind  ways. 
In  Feb.  1833  A.  had  sold  and  conveyed  to  B.,  who 
was  one  of  the  principal  pi'omoters  of  the  Act, 
and  one  of  the  First  Commissioners  appointed 
thereunder,  several  of  the  plots  of  land  described 
on  the  plan  and  on  whick  were  delinecUed  the 
sites  of  certain  of  the  proposed  roads,  streets,  and 
squares.    Previously  and  subsequently  to  the  Act 
numerous  houses  had  been  built,  and  some  of  the 
roads,  streets,  and  ways  shown  on  the  plan  had 
been  wholly  or  partially  formed,  and  had  been 
adopted  by  the  cmnm^issioners,  but  no  houses  were 
at  any  time  erected  on  the  lands  conveyed  to  B., 
and  the  same  (including  such  parts  as  comprised 
the    sites    of  the  proposed  roads,    streets,    and 
squares)  were  from  1833  to  1867  uninterruptedly 
held  and  enjoyed  aUd  cultioaied  as  arahle  and 
pasture  lands  by  B.  and  his  lessees. 
In  1868  the  commissioners  gave  B.*s  df^isees  notice 
of  their  intention  to  take  possession  of  the  sites  of 
the  proposed  streets,  roads,  and  squares  shown  on 
the  plan,  and  in  1871  they  proceeded  to  mark, 
grip  up,  and  stump  out  such  sites  on  the  ground 
thai  the  earns  had  been  dedicated  to  the  purposes 
of  the  Act  by  the  promoters  of  the  Act,  and  that 
they  were  a,cting  within  their  statutory  powers. 
On  bill  being  filed  to  restrain  the  commissioners 
f^om  so  doing. 
Held,  thai  allhough  there  might  have  been  a  dedica^ 
tion  of  their  lands  by  the  promoters  of  the  Act, 
such  dedication  was  not  complete  until  the  in- 
tended  streets  and    roads  had   been  used  and 
adopted  by  the  public;   and  that,  there  having 
been  no  such  use  and  adoption  for  upwards  of 
forty  years,  the  proposed  sites  were  not  within 
the  statutory  powers  of  the  commissioners,  and 
an  injunction  granted  a.ccordingly. 
Held,  also,  that  the  powers  of  Uie  commissioners 
were  only  to   be  exercised  in  respect  of  roads 
which  were  tiuufe  or  which  should  be  made  con* 
sequent  on  the  erection  of  buildings  to  which  such 
roads  would  be  applicable  and  useful,  but  that 
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no  rights,  statutory  or  other,  could  he  acquired 

so  as  to  prevent  the  exercise  of  the  powers  given 

by  the  Act  to  require  and  compel  the  formation  of 

roads  and  streets  whenever  and  wherever  the  state 

of  ci/rcumstaiices  requiring  such  roads  and  streets 

should  come  into  existence, 

Iir  the  year  1830  Sir  Henry  Oxenden,  who  was 

the  owner  of  an  estate  of  considerable  extent  at 

Heme,  in  the  coanty  of  Kent,  considered  that  a 

part  of  his  estate  was  suitable  for  the  formation  of 

a  seaside  watering  place,  and  accordingly  procured 

a  plan  to  be  made  by  a  local  surveyor  of  a  portion 

of  the  estate  which  he  severed  from  two  of  his 

farms,  the  one  called  Underdown  Farm  and  the 

other  Sea- street  or  Ashbee's  Farm,  and  which  he 

offered  for  sale  in  lots.    I  he  plan  so  made  had 

described  upon  it  streets,  roads,  and  squares,  a 

plantation,  a  parade,  a  terrace,  and  a  pier,  none  of 

which  then  existed,  as  indicated  on  the  plan,  but 

which  were  put  upon  the  plan  for  the  purpose  of 

showing  to  purchasers  the  use  which  might  be 

made  of  the  lands. 

In  and  prior  to  the  month  of  Feb.  1833  Sir  H. 
Oxenden  sold  and  conveyed  to  one  John  Brough 
and  others  in  fee  several  of  the  plots  of  lands  de- 
scribed upon  the  plan.  Some  of  these  plots  of 
land  comprised  the  sites  of  certain  of  the  proposed 
roads,  streets,  and  squares  shown  on  the  plan,  and 
called  Oxenden-sqaare,  Hanover-sqnare,  Bruns- 
wick-square, King's-road,  Clarence- street,  Mon- 
tague-street, &c. 

In  the  month  of  June  1833  a  private  Act  of  Par- 
liament, 3  &  4  Will.  4,  c.  105,  was  obtained,  by 
which  the  lands  comprised  in  and  described  by 
the  above  plan  were  formed  into  a  district  parish 
for  the  purposes  of  the  Act.  under  and  by  the  name 
of  "  The  Town  of  Heme  Bay."  The  preamble  of 
the  Act  was  as  follows :  "  Whereas  a  certain  por- 
tion of  the  parish  of  Hcrne,  near  or  adjoining  to 
the  pier  at  Heme  Bay,  in  the  county  of  Kent, 
hath  of  late  years  increased  in  houses  and  other 
buildings,  and  may  become  a  place  of  considerable 
resort,  and  many  houses  and  buildings  are  now 
being  erected  there,  and  it  would  tend  greatly  to 
the  accommodation,  safety,  and  convenience,  not 
only  of  the  inhabitants  of  such  portion  of  the  said 
parish  but  of  all  persons  resorting  to  and  passing 
through  the  same,  if  the  roads,  streets,  ways,  lanes, 
and  other  public  passages  and  places  now  formed 
and  made,  and  hereafter  to  be  formed  and  made, 
within  the  said  portion  of  the  said  parish  were 
properly  paved,  lighted,  cleansed,  watched,  and 
improved,  and  all  nuisances,  annoyances,  encroach- 
ments, projections,  and  obstructions  therein  re- 
moved and  prevented,  and  if  an  efficient  police 
were  established  therein ;  and  whereas  it  would 
greatly  facilitate  the  purposes  aforesaid  if  the  said 
portion  of  the  said  parish  were  separated  for  such 
purposes  from  the  remainder  of  the  said  parish, 
but  the  above  purposes  cannot  be  effected  without 
the  aid  and  authority  of  Parliament ;  and  whereas 
a  map  or  plan  has  been  made  of  the  said  portion  of 
the  said  parish  so  intended  to  be  separated  for  the 
purpose  of  more  clearly  ascertaining  the  bound- 
aries of  the  same,  which  map  or  plan  has  been 
deposited  in  the  Parliament  omce  and  a  duplicate 
thereof  has  also  been  deposited  with  the  parish 
clerk  of  Heme  aforesaid,  which  said  boundaries  are 
on  the  map  or  plan  described  by  a  dotted  line,"  be 
it  enacted,  &c. 

By  the  3rd  section  of  the  Act  certain  named 
veraona  and  their  successors  were  appointed  com- 


missioners for  the  purposes  of  the  Aot  to  be  a  body 
politic  and  corporate,  under  the  name  of  "Hie 
Commissioners  for  Improving  the  Town  of  Heroe 
Bay,"  and  by  that  name  to  have  perpetual  sao 
cession  and  a  oommon  seal. 

The  material  sections  of  the  Act 


Sect.  27.— That  all  the  present  roads,  streeti,  WM 
lanes,  and  other  pasaaffea  and  places  now  used  bj  the 
pnblio  within  the  eaid  town,  and  all  oarnage  or  fool* 
ways  or  passagea  which  shall  hereafter  be  made  or 
adopted  by  the  oommiMionera  as  pnUio  wajsor  paosMM 
under  or  by  virtue  of  this  Aot,  and  the  paveiaente,  ISff- 
atones,  onrbstones,  otonea,  ffraveL  and  other  innliaiiili 
belonging  thereto  respeotively,  ana  also  all  lamps,  lamp* 
irons,  lampposts,  watchbozee,  watehhonsost  arc  otiMr 
honses  and  boildings  hereafter  to  be  ereoted  or  flzed  op 
or  purohased  by  virtue  of  this  Act  ....  ahaU  bokmf  to 
and  be  the  propertjr  of,  and  the  same  are  heceby  vsolid 
in  the  said  commissioners.  .  .  . 


Sect.  28.— That  it  shall  be  lawful  for  the  said 
sioners,  and  they  are  hereby  authorised  and  empowemd 
to  open,  form,  sot  out,  and  make  a  new  and  oommodtoi 
road  not  exceeding  in  width  40ft.  .  .  .  which  said  loai 
when  made  shall  be,  and  the  same  is  hereby  vested  ii 
the  said  commissioners,  and  from  time  to  time  to  caam 
the  said  road,  and  all  the  present  roads,  streetsL  wmi, 
lanes,  and  other  passages  and  places  now  used  oy  ms 
pnblio,  and  all  fntnre  roads,  streets,  ways,  laaes,  nd 
other  passages  and  places  which  shall  be  adopted  by  the 
said  commissioners  under  thie  Act  within  the  said  tovi 
or  any  part  thereof,  as  well  as  the  carriage  as  footwivi 
to  be  repaired,  made,  formed,  amended,  paved,  flagged, 
or  otherwise  sastained,  and  thcsame,  and  the  pavementi, 
flagging,  and  other  materials  thereof  to  be  taken  up  sad 
relaid,  and  with  such  materials  and  with  sooh  dnhN, 
gutters,  sinks,  or  watercourses  ....  as  the  awd  om^ 
missioners  shall  think  flt.  .  .  . 

Sect.  30. — That  no  person  shall  at  any  time  make  or 
cause  to  be  made  any  alteration  in  any  paved,  nitohsd, 
or  stoned  public  foot  or  carriage  way,  before,  beiniBd,  or 
at  the  side  of  his  house,  buildixig,  ground,  or  lana  w»- 
out  the  consent  or  Uoence  in  writing  of  the  said 
sioners  first  had  and  obtained. 

Sect.  33— That  it  shall  be  lawful  for  the  said 
sioners,  and  they  are  hereby  required  to  cause  all  wsA 
parts  of  the  roads,  streets,  ways,  lanes,  and  other  pnbfie 
passages,  and  places  within  the  said  town  whioh  an 
now  in  the  estimation  of  the  said  oommissionera  nfi- 
ciently  built  upon  but  not  finished,  paved,  flagfsd  or 
othertrise  put  in  good  order  and  condition,  and  all  saok 
roads,  streets,  ways,  lanes,  and  other  public  paaaagea aad 
plaoos  as  are  now  making  or  may  hereafter  be  nads 
within  the  said  town  or  any  part  thereof,  althongh  folh 
built  upon,  to  be  made,  paved,  flagged,  repaired,  asd 
cleansed  with  such  gutters,    smki«,  common  or 


sewers,  drains,  or  watercourses,  and  with  sooh 
and  in  such  manner  as  the  said  commissioners  shall  < 
meet  and  necessary.  .  .  . 

Sect.  36.— That  if  the  said  commissioners  shall 
any  road,  street,  way,  lane,  and  other  public  _ 
place  within  the  said  town  to  be  paved,  flagged,  or  other. 
wise  put  into  good  order  or  condition,  or  make  a^y  ss  A 
gutter,  sink,  common  or  main  sewer,  or  waterooafsib 
under,  through,  aloncr,  above,  below,  or  abont  the  aasM 
road,  street,  way,  lane,  and  other  publio  pasaage  sad 
place,  before  the  said  road,  street,  way,  lane,  and  otiMt 
public  passage  and  place  are  made  and  built  opoa,  tiMS 
and  in  every  such  case  the  owner  or  oooupier  of  asy 
ground  abutting  or  adjoining  to  any  aueh  road,  stnst 
way,  lane,  or  other  public  passage  and  place  aot  bnfll 
upon  or  attached  to  any  house  or  building,  shall  aoths 
liable  to  pay  any  part  of  the  expenaea  aad  ohaifM 
of  saoh  paving,  flagging,  or  making  any  sach  road, 
street.  &o.,  nn^  such  ground  shall  be  built  upon  or  sX- 
tached  to  some  house  or  building,  when  and  not  bcfoit 
such  owDer  or  occupier  of  such  house  or  building  skill 
b9  liable  to  pay  auoh  and  the  same  ezpenaee  aadohatgis, 
to  be  recoverable  in  manner  provided. 

Sect.  37  empowered  the  commissioners  to  adopt  sif 
new  road,  street,  &  t .,  within  the  town  of  Hems  Bay,  aD 
such  roads,  stareets,  &c.,  so  aaopted,  to  be  IhsessfuHfc 
deemed  and  taken  to  all  intents  and  poipoess  as  pabfis 
highways. 
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Seots.  86  and  87  empowered  th«»  oommissioners  to  pnr- 
ohaae  lands  within  the  town  of  Heme  Bay  for  the  pur- 
poees  of  the  Act,  bnt  not  without  the  consent  of  the 
owners  thereof. 

Sect.  98  enacted  that  eyery  person  (ooonpier,  owner,  or 
mortgaffee),  in  possession  of  any  hereditaments  which 
shoold  be  pnrchssed  or  taken  for  the  pnrpopes  of  the 
Act,  should  deliver  up  poBsession  of  snoh  premises  to 
t^e  commissioners  npon  having  six  calendar  months' 
notice  from  the  commissioners  to  qnit  the  same. 

Sect.  109  empowered  the  oommissioners  to  raise,  from 
time  to  time,  the  moneys  necessary  to  defray  the  ex- 
penses of  carrying  the  several  powers  and  purposes  of 
the  Act  into  execution  by  levying  a  rate,  to  be  called 
"The  Bepairing,  Lighting,  and  Watching  Bate." 

This  Act  was  passed  with  a  view  to  carry  out 
the  wishes  of  Sir  H.  Oxenden,  and  a  large  number 
of  the  inhabitants  and  landowners  within  the  new 
district  of  the  "  Town  of  Home  Bay,"  and  to  pro- 
vide that  the  "  Town  of  Heme  Bay  *'  should  be 
laid  out  and  built  upon  in  accordance  with  the 
plan.  After  the  passing  of  the  Act  numerous  plots 
of  lai^  were  divided  and  set  out  with  reference  to 
Bach  pi^M  and  were  sold  and  built  upon. 

No  houses,  however,  were  at  any  time  erected  on 
wnj  part  of  the  lands  which  had  been  conveyed  to 
J.  Brough,  nor  were  any  of  the  proposed  roads, 
streets,  and  squares  ever  formed  or  laid  out  on  such 
lands ;  but  the  same  lands,  which  previously  and 
at  the  time  of  the  passing  of  the  Act  had  been 
used  as  arable  and  pasture  lands,  continued  to  be 
occupied  and  cultivated  in  the  same  manner  with 
the  adjoining  lands,  and  were  exclusively  held  and 
enjoyed  uninterruptedly  and  as  of  right  by  John 
Brough  and  his  undertenants  and  lessees  until 
the  year  1867. 

In  February  1867  John  Brough  died,  having  by 
his  will  devised  his  real  estates  upon  trust  for 
Sarah  Mackett,  the  wife  of  George  Mackett,  for  life, 
with  remainder  to  John  Mackett  in  fee. 

In  March  1868  the  commissioners  held  some 
meetings,  and  discussed  the  question  of  taking 
possession  or  of  marking  out  the  boundaries  of  the 
sites  of  Hanover  and  Oxenden-squares,  and  certain 
of  the  proposed  streets  and  roads,  including 
King^s-road,  Clarence-street,  and  Montague-street, 
and  accordingly  caused  the  following  printed 
notice  to  be  served  upon  George  Mackett  and 
others: 

**I  am  requested  by  the  Heme  Bay  Pave- 
ment Commissioners  to  inform  you  that  boundary 
poets  will  be  put  down  marking  out  the  various 
streets,  ways,  lanes,  squares,  and  public  passages 
belonging  to  the  said  commisioners  within  the  town 
of  Heme  Bay,  according^  to  the  map  or  plan  of  the 
town  deposited  in  the  Pt^rliament  OflSco  28th  June 
1833 ;  and  further  take  notice  that  you  are  hereby 
reqaired  to  remove  all  obstruction  from  the  said 
streets,  ways,  lanes,  squares,  and  public  passages 
now  occupied  by  you  on  or  before  29th  Sept. 
1868,  nor  are  you  to  cultivate  any  of  the  said 
street,  ways,  lanes,  squares,  and  public  passages 
after  the  above  date.'' 

In  pursuance  of  this  notice  the  commissioners 
caused  to  be  gripped  up  and  stumped  out  apart  of 
the  lands  belonging  to  the  devisees  of  John 
Brough,  and  which  formed  the  western  extremity 
of  the  proposed  siteof  King's-road,  and  which  was 
then  in  the  possession  and  cultivation  of  t'neir 
tenants.  Thereupon  the  solicitors  for  the  devisees 
and  tmstees  of  John  Brough 's  estate  caused  the 
following  notice  to  be  served  on  the  commis- 
sioners:— 

If  Aa.  Oas.— Vol  X 


To  the  Commissioners  for  improving  the  Town  of 

Heme  Bay. 

Gentlemen,— It  having  been  intimated  to  ns  as  Boli- 
oitors  for  the  trusteeB  and  devisees  of  the  real  eatate  of 
John  Brongh,  late  of  Heme  Bay,  in  the  county  of  Kent, 
Esqaire,  deceased,  that  yon,  the  above-named  commis- 
sioners, have  entered  upon  certain  land  of  the  said 
deceased  at  Heme  Bay  aforesaid  for  the  purpose  of 
stamping  out  or  making  a  certain  pretended  street  oaUed 
King- street,  Heme  Bay,  in  the  county  of  Kent,  the  land 
of  vimich  pretended  street  forms  part  of  the  real  eatate  of 
the  said  John  Brough,  deceased,  and  such  entoy  having 
been  made  by  you  without  any  anthority  from  the  said 
trustees  or  devisees.  We  hereby  give  yon  notice  on  their 
behalf  to  refrain  from  entering  npon  the  said  land  or 
upon  any  other  land  at  Heme  Bay  aforesaid,  the  pro- 
perty of  the  said  John  Brough,  deceased,  now  the  pro- 
perly of  his  said  trustees  and  devisees,  and  that  in  the 
event  of  any  further  entry  being  made  by  yon  upon  the 
said  lands,  after  this  notice  yon  will  be  considered  as 
trespassers,  and  such  proceedings  will  be  taken^ against 
you  as  the  circumstances  may  require  and  our  chents  be 
advised.  We  further  give  you  notice  that  a  suit  {tictckett 
V.  Mackett)  is  now  pending  in  the  Court  of  Chancery  for 
the  administration  of  the  real  estbte  of  the  said  John 
Brough,  deceased. — Dated  this  16th  day  of  February, 
1869. 

Nothing  further  was  done  by  the  commissioners 
until  the  month  of  Oct.  1871,  when  they  resolved 
**  to  take  possession  of  the  roads  and  squares  as 
shown  upon  the  plan  of  ihe  town  on  which  the  Act 
of  Parliament  was  obtained,"  and  Mr.  T.  W. 
Collard,  a  surveyor,  was  appointed  to  mark  out 
the  boundaries  of  the  roads  and  squares  according 
to  the  plan. 

On  the  11th  Dec.  1871,  the  solicitors  of  the 
trustees  and  devisees  under  John  Brough's  will, 
hearing  of  the  contemplated  action  of  me  com- 
missioners, served  them  with  the  following 
notice  : 

Wo  beg  to  call  your  attention  to  the  previons  letters 
herein,  and  to  inform  you  that  we  cannot  allow  any  tres- 
pass to  be  committed  by  the  commissionere  or  their 
servants  upon  lands  belonging  to  this  estate,  and  that,  if 
any  such  trespass  be  comoutted,  we  shall  take  such  pro- 
ceedings against  the  parties  as  may  be  necessary  for  the 
protection  of  our  clients'  interests  in  the  property,  and 
nold  the  commissioners  responsible  for  all  damages  and 
costs. 

On  the  20th  Dec.  1871,  and  following  days,  T.  W. 
Collard  and  other  persons,  acting  under  the  direc- 
tion and  with  the  anthority  of  the  commissioners, 
entered  upon  the  lands  of  J.  Brough,  which  formed 
the  sites  of  the  proposed  streets,  roads,  and  squares 
called  Hanover-square,  Oxenden-square,  King*s- 
road,  Clarence- street,  Montague-street,  and  John- 
strecu,  and  gripped  up  a  considerable  quantity  of 
the  land  at  the  sides  of  such  alleged  streets,  roads, 
and  squares,  broke  down  ai^d  carried  away  the 
fences  placed  on  the  same  lands  wherever  they 
intersected  the  alleged  sir«s  of  such  proposed 
streets,  roads,  and  squares,  and  damaged  and 
destroyed  the  growing  crops  there,  and  otherwise 
acted  as  if  they  were  absolutely  entitled  to  such 
lands. 

In  the  meantime  the  suit  of  Mackett  v.  Mackett 
had  abated  by  reason  of  the  death  of  parties,  but 
was  revived  as  soon  as  practicable,  and  ultimately, 
in  July  1872,  leave  was  obtained  to  commence  the 
present  suit. 

The  plaintiffs  charged  that  the  commissioners 
had  no  power  to  take  or  purchase  compuisorily 
the  lands  in  question,  or  to  acquire  any  rights  or 
control  over  the  same  unless  and  until  the  same 
were  duly  formed,  laid  out  and  dedicated  as  roads, 
streets,  and  squares,  and  were  adopted  as  such  by 
the  commissioners,   which  the  same  had  never 
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been;  that  the  commissioners  hod  no  rig^ht  or 
power  to  compel  or  require  the  making  or  forma- 
tion of  any  of  the  proposed  roads,  streets,  or 
squares,  or  to  interfere  with  or  control  the  sites 
of  the  same  until  the  same  were  laid  out  or 
constructed  by  the  owners,  and  were  actually 
adopted  by  the  commissioners  pursuant  to  the 
Act;  that  the  sites  and  the  proposed  roads, 
streets,  and  squares  had  been  comprised  in  the 
conveyances  to  J.  Brough,  and,  having  been  held 
and  enjoyed  uninterruptedly  by  him  and  his 
lessees  for  more  than  thirty  years  adversely  to  the 
rights  of  the  commissioners  and  all  other  persons, 
had  become  absolutely  vested  in  him  at  tne  time 
of  his  death ;  and  the  plaintiffs  prayed  for  a  decla- 
ration that  the  commissioners  had  no  right,  title, 
estate,  or  interest  under  the  Act,  or  otherwise 
over  the  lands  beipg  the  sites  of  the  proposed 
streets,  roads,  and  squares,  except  so  far  as  the 
same  had  been  duly  laid  out  and  formed  by  the 
owners  of  the  soil,  and  had  been  adopted  by  the 
commissioners  in  accordance  with  the  provisions 
of  the  Act ;  for  an  injunction  to  restrain  the  com- 
missioners from  entering  upon,  gripping  up, 
marking  out,  or  in  any  way  taking  possession  of, 
or  interfering  with,  the  sites  of  the  said  proposed 
roads,  streets,  and  squares ;  and  for  damages. 

The  commissioners  by  their  answer  stated  that 
John  Brough  was  a  solicitor,  and  a  resident  of 
considerable  local  influence  in  the  town  of  Heme 
Bay,  previously  to  and  at  the  time  of  the  passing 
of  the  Private  Act,  of  which  he  was  one  of  the 
principal  promoters ;  that  the  Act  could  not  have 
Deen  passed  without  good  evidence  having  been 
afforded  to  the  Houses  of  Parliament  that  the 
promoters  thereof  had  dedicated  such  of  their 
tuids  as  were  described  in  the  deposited  plan 
for  the  purposes  of  the  Act ;  that  an  instru- 
ment of  dedication  was  in  fact  executed  by 
the  landowners,  promoters,  and  supporters  of 
the  Act,  but  sucdi  deed  was  belie vea  to  have 
been  burnt  in  the  fire  by  which  the  Houses 
of  Parliament  were  consumed  in  the  year  1834 ; 
that  J.  Brough,  Sir  H.  Oxenden,  and  others,  by 
their  conduct  as  such  promoters  precluded  them* 
selves  and  their  successors  from  afterwards  dis- 
puting the  dedication  of  their  estates,  so  far  as 
necessary  for  the  purpose  of  the  Act ;  that  the 
sites  of  the  proposed  roads,  streets,  and  squares 
claimed  by  the  plaintiffs  were  either  never  vested 
in  J.  Brongh,  or  wore  vested  in  him  subject  to  all 
the  statiutory  provisions  in  the  Act;  that  J. 
Brough  was  one  of  the  first-named  commissioners 
under  the  Act,  for  more  than  tbirtv  years  took 
an  active  and  principal  part  in  all  their  proceed- 
ings, that  he  was  from  time  to  time  re-elected, 
and  was  frequently  chairman  of,  and  nearly  always 
present  at  the  meetings  of  the  Commissioners, 
uzid  that  he  never  assented  or  pretended  that  he 
had  any  right  or  title  to  hold  his  lands  so  as  in 
any  manner  to  interfere  with  the  provisions  of  the 
Act.  The  Commissioners  also  alleged  that  shortly 
after  the  passing  of  the  Act  all  the  roads,  streets, 
and  squares  delineated  on  the  plan  were  actually 
marked  or  laid  out,  and  the  position  there<n 
defined  by  boundary  marks;  that  many  of  the 
roads,  streets,  and  squares  were  unmade  at  the 
date  of  the  passing  of  the  Act,  and  that'wany  had 
since  l)een  made  and  had  become  highways ;  that 
to  allow  the  claim  of  the  plaintiffs  would  be  to 
render  the  future  building  of  the  town  according 
to  the  plan  impracticable,  and  would  also  intercept, 


rent  off  roads  and  communications,  and  destraj 
casements  which  had  been  relied  an  by  muiT 
purchasers  of  land,  and  on  the  ^th  of  whiou 
many  houses  had  been  built  and  many  plota  of 
land  had  be^n  sold ;  that  the  sites  ci  the  propooed 
roads,  streets,  and  sauares  were  in  fact  dedioated 
and  adopted  as  sucn  by  them,  and  that  thej 
had  full  power  to  do  so,  and  that  the  same  wen 
vested  in  them  for  the  purposes  of  the  Act; 
and  that  none  of  such  sites  had  been  used* 
occupied,  or  enjoyed  in  the  manner  contended  lor 
on  behalf  of  the  plaintiffs  and  their  predeoeason 
in  title,  but  onlv  upon  sufferance  of  the  commis- 
sioners and  under  circumstances  which  pcecladed 
the  acquisition  of  any  adverse  statutoiT  title^  and 
that  such  possession  and  occupation  had  alwayi 
been  subject  to  the  rights  of  the  'oommiaaionen 
and  of  the  public  to  such  sites  under  the  Act  and 
to  the  extent  thereby  provided.  The  oomBda* 
sioners  also  relied  on  sect.  138  of  the  Act,  whioh 
enacted  that  no  action  or  suit  should  be  com- 
menced or  prosecuted  against  any  person  for  any- 
thing done  in  pursuance  or  under  the  anthority  of 
the  Act  after  the  expiration  of  three  calendar 
months  next  after  the  fact  committed  or  the  oann 
of  action  has  ceased  or  determined. 

The  other  material  facts  and  the  arynmenta  an 
sufficiently  noticed  in  the  judgment. 

Kay,  Q.C.,  Everitt,  and  Bullm  appeared  for  ths 
plaintiffs. 

Hemmiihg,  Q.C.,  OoU,  and  Anderson  appeared  for 
the  defendants. 

The  following  authorities  were  referred  to  in  the 
course  of  the  arguments : 

Berridge  v.  Ward,  10  C.  B.,  N.  S.,  400 ; 

Lord  y.  Commisaioners  for  the  City  qf  SyAMy,  Vi 

Moo.  P.  C.  473 ; 
Poole  T.  Hushinsonj  11  M.&  W.827; 
Corporation   of  HeaUf  v.  Batley,  1  L.  Ri^l9Bv. 

375; 
Roberts  v.  Karr,  1  Camp.  262  (n)  ; 
Rex  ▼.  InhahUante  oj  Cumbertoorth,  S  B.  A  Ad.  106; 
The  Attorney- General  v.  Bishop  of  ManehetUr,  15 

L.  T.  Bep.,  N.  S.  646  ;  L.  Rep.  3  Eq.  496  ; 
North  British  Railway  Company  v.  Dodd,  12  CL  A 

F.  722; 
The  Attorney  General  v.  The  Great  Eagtem  Bmktm 
Company,  23  L.T.  Bep,  N.  S.  844;  L.B«p.6B.A 
I  App.  367 ; 
Cuhitt  ▼.  Lady  iiaxse,  29  L.  T.  Bep.  N.  S.  244 ;  L.  Bl^ 

8C.  P.  705; 
Beckett  r.  Corporation  of  Leeds,  L.  Bep^  ICLiSHi 
Squire  v.  Campbell,  1  My.  A  Cr.  450  ; 
BarracloiAgh  t.  Johnson,  8  A.  &  E.  99. 
The  Vice  Chancellor. — ^The  plaintifb,  who 
claim  to  be  owners  of  the  several  parcels  ol  landi 
particularly  mentioned  in  the  pleadings,  and 
which  are  situate  at  Heme  Bay,  in  Kent,  oooi- 
plain  that  the  defendants,  who  are  the  **  Coamu^ 
sioners  for  improving  the  town  of  Kerne  Bay," 
and  who  are  appointed  under  a  local  Actoflv^ 
liament  of  3  &  4  Will.  4  (1833),  c.  105,  did,  in  tiie 
month  of  December  1872,  enter  upon  the  plabh 
tiff's  lands,  that  the  defendants  gripped  up  and 
carried  away  a  considerable  quantity  of  the  soil* 
broke  down  and  carried  away  the  fenoea,  damaged 
and  destroyed  the  growing  crops,  and  acted  as  if 
the  defendants  were  absolutely  entitled  to  tlM 
lands,  and  as  if  the  plaintiff  had  no  rigfatiar  ia- 
terest  therein,  and  further,  that  the  defendanti 
did  these  things  under  the  pretence  that  they  Mt 
authorised  by  the  statute  I  have  mentioned.  l%i 
plaintiffs  thereupon  prayed  for  a  deolantiitt  ttik 
the  defendants  are  not  entitled,  either  uiidir  ^ 
statute  or  otherwise,  to  enter  apon  any  part  of  tiM 
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plaintiff's  lands,  being  the  proposed  sites  of  cer- 
tain streets,  roads,  or  ways,    except    so  far  as 
any  public  street,  road,  or  way  has  been  duly 
made  and  laid  out  and  adopted  by  the  commis- 
sioners in  accordance  with  tne  provisions  of  the 
Act,  and  for  an  injunction  restraining  the  defen- 
dants from  entering  upon  or  taking  possession  or 
interfering  with  the  lands  claimed  by  the  plain- 
tiffs, and  that  the  defendants  may  be  ordered  to 
pay  to  the  plaintiffs  such  damages  as  the  court 
shall  assess,  together  with  the  costs  of  the  suit. 
The  defendants  admit  that  the  several  acts  com- 
plained by  the  plaintiffs  were  done  by  the  order  of 
the  commissioners,  and  they  justif  j^  such  acts  upon 
two  grounds:  first,  that  the  plaintiffs  have    no 
title  to  the  lands  in  question,  and,  secondly,  that  if 
they  had,  whatever  has  been  done  by  the  commis- 
sioners has  been  done  in  exercise  of  the  powers 
conferred  upon  them  by  the  statute.    These  issues 
would  seem  to  be  in  their  nature  by  no  means 
complicated  or  difficult,  the  facts  relating  to  them 
being  once  ascertained ;  nevertheless,  many  days 
and  much  paper  have  been  occupied  by  the  state- 
ments of  the  evidence,  and  by  the  long  cross-ex- 
amination of  witnesses  on  both  sides,  and  by  the 
arguments  of    counsel,  embracing   an  immense 
quantity     of     details,    a    very    large     propor- 
tion     of    which      have     been     by    no    means 
necessary  for  the  decision  of  the  questions  sub- 
mitted to  the  court ;  but  inasmuch  as  the  defence 
is  mainly  rested  upon  those  details,  and  upon  the 
objections  which  have  been  raised  upon  them  by  the 
defendants,  it  is  necessary  that  they  should  be  con- 
sidered to  some  extent.      [His    Lordship  then 
referred  to  the  circumstances  which  gave  rise  to 
the  passing  of  the  private  Act  of  Parliament  and 
to    the    title  of    John  Brough  to  the  lands  in 
Question,  and  continued.]    In  the  description  of 
toe  parcels    in    the    several    conveyances    to  J. 
Brough,  it  is  clear  that  the  vendor  and  also  the 
purchaser  had  in  contemplation  that  roads  were 
intended  to  be  or  might  be  made.    No  express 
mention  of  or  reference  to  Sir  H.  Oxenden's  then 
existing  plan  is  made,  but  the  land  conveyed  is 
mentioned  as  abutting  upon  or  being  bounded  by 
roads  "  intended  to  be  made,"  or  "  agreed  to  be 
made" — the     phraseology    is    different    in    the 
several  deeds — but  in  no  instance  is  any  mention 
made  of  an  actually  existing  road.    The  purport 
and  meaning  of   these  expressions  are  obvious 
when  the  then  construction  of  the  land  and  what 
must  be  considered  to  have  been  the  intention  of 
the  parties  deahng  for  the  sale  and  purchase  of  plot 
oi  "  building  land  *'  is  borne  in  mind.    Nothing  is 
reserved   or   excepted   by    the   vendor*    but    he 
carefully  stipulates  that  "  if  and  when  "  any  road 
shall  be  made  he  shall  not  be  under  any  liability 
as    to    its    maintenance  or    repair.      Upon    the 
words  I  have  referred  to,  the  defendants  have 
argued  that  there  was  a  complete  dedication  by 
Sir  H.  Oxenden  of  so  much  of  his  land  as  would 
form  the  roads  upon  which  the  land  hn  conveyed 
to  the  several  purchasers  abutted.    But  although 
this  may  well  be,  so  as  to  prevent  any  claim  by 
him  or  his  successors,  I  am  of  opinion  that  to 
make  the  dedication  complete  to  the  extent  and 
for  the  purposes  of  the  defendant's  contention, 
there  must  also  be   evidence    of   the   use   and 
adoption  by  the  public  of  the  intended  roadn,  and 
tfaat  after  the  lapse  of  forty  vears,  during  which 
there  has  been  no  such  use  and  adoption,  the  lands 
in  qaestioti  in  Uiis  suit  are,  within  the  statutory 


|K)wers  conferred  on  the  defendants,  not  as 
existing  roads,  but  liable  to  be  made  roads,  and  if 
when  the  prescribed  conditions  shall  be  found  to 
have  been  complied  with  by  which  alone  they  can 
be  brought  into  existence  as  public  roads.  The 
evidence  establishes  the  fact  that  from  the  periods 
of  the  several  conveyances  I  have  mentioned, 
the  several  lands  claimed  by  the  plaintiffs 
have  been  in  actual  and  undisturbed  possession  of 
the  several  purchasers,  and  especially  of  the  late 
J.  Brough,  from  the  time  when  his  title  accrued ; 
that  he  ^as  the  ostensible  and  reputed  owner; 
that  the  lands  were  cultivated  as  arable  and  pas* 
ture  land ;  that,  as  to  the  land  comprising  what  is 
called  Hanover  square,  it  was  effectually  fenced  in, 
and  the  exclusive  possession  of  it  was  preserved ; 
and  that,  although  it  is  proved  that  some  persons 
occasionally  made  a  way  for  themselves  across  the 
land,  they  could  only  effect  this  b^  getting  through 
or  over  the  gates  and  fences  which  the  owner  had 
put  up  for  the  protection  of  his  property.  The 
like  proof  is  given  of  the  possession  and  cul- 
tivation of  the  land  forming  part  of  what  on  the 
plan  is  called  Oxenden-square,  and  which  extends 
up  to  the  King's-road;  and,  although  upon  one 
occasion,  in  the  year  1854,  the  commissioners  put 
down  posts  which  would  prevent  the  passage  by 
carts  across  a  part  of  this  land,  the  then  tenant 
cut  down  one  m  the  posts  (his  right  to  do  so  not 
being  disputed)  so  as  to  preserve  the  free  passage 
for  his  carts  which  he  had  up  to  that  time  enjoyed 
and  used,  and  which  use  ana  enjoyment  were  con- 
tinued until  the  commissioners  asserted  the  right 
now  complained  of.  At  its  southernmost  end  the 
land  last  mentioned  abuts  upon  the  grass  pathway 
which  runs  on  the  northern  side  of  Sea  Street 
Farm.  Along  this,  in  the  direction  of  King's- 
road,  and  at  a  distance  of  thirty  or  forty  feet  the 
commissioners  caused  a  ^p  to  be  cut,  but  the 
tenants  of  this  land  continued  to  cultivate  it  in 
the  usual  manner  and  ploughed  through  the  grip. 
King's-road  appears  to  be  in  the  same  state  as  it 
was  when  the  Act  passed,  except  that  recently 
some  rubbish  has  been  shot  or  laid  there  bv  the 
commissioners,  and  it  was  and  is  rough  ana  un- 
formed. Another  of  the  parcels  of  land  adjoins 
what  is  called  on  the  map  John -street,  and  this 
has  been  tilled  and  cultivated  in  like  manner  by 
the  tenants  of  Mr.  Brough.  A  part  of  John-street, 
extending  from  the  sea  to  High-street,  has  been 
long  formed  and  made  under  the  Act,  and  is  not 
in  question,  but  the  extension  of  that  street  south- 
ward has  always  remained  and  still  remains  in 
grass  with  no  road  formed  or  made,  or  indicated 
m  any  other  manner  than  that  some  trees  have 
been  planted  along  the  sides,  and  that  some  posts 
were  once  set  up  across  it — the  only  use  of 
which  would  seem  to  be  to  prevent  the  passage 
of  carriages,  and  which  posts  have  since  rotted 
away.  At  a  part  of  this  land  where  it  adjoins 
what  is  called  Clarence-street,  on  the  deposited 
plan,  several  years  ago  a  blacksmith's  forge  was 
erected,  as  it  appears,  with  the  consent  of  Mr. 
Brough,  and  tlie  only  suggestion  that  this  was 
ever  used  by  the  public  is  that  horses  were 
brought  to  this  shed  to  be  shod ;  bub  it  is  clear 
that  no  road  or  roadway  there  was  at  any  time 
formed.  And  during  the  whole  period  Brough 
and  his  tenants  have  been  in  the  occupation,  cul- 
tivation, and  enjoyment  of  all  the  lands  in  ques- 
tion, without  dispute  or  interference  by  any 
I  person  or  authority ;  and  during  the  same  ^^rvo^ 
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the  poor*s  rate,  the  town  rates,  and  the  tithes, 
have  been  paid  in  respect  of  the  ownership  and 
occupation  of  the  same  lands.  During  the  same 
period  no  act  has  been  done  or  attempted  by  the 
authority  of  the  commissioners  from  which  it  can 
be  inferred  that  they  claimed  to  be  entitled  to  the 
roads  in  question,  nor  has  any  house  been  built, 
nor  are  any  projected  or  begun  upon  any  part  of 
the  lands  abutting  upon  or  £)unding  the  intended 
roads,  or  for  which  it  could  answer  any  useful 
public  purpose  that  roads  should  be  made.  Upon 
the  first  question,  then,  it  appears  to  me  that 
upon  the  evidence  the  plaintiffs  have  established  a 
sufGlciently  clear  title  as  owners  of  the  land  in 
question  to  lay  a  ground  for  their  complaint 
against  the  defendants,  who,  upon  a  claim  and 
colour  of  title,  entered  upon  the  plaintiff's  lands, 
prostrated  the  fences,  seized  the  crops,  and  com- 
mitted acts  of  unauestionable  damage.  In  so  far 
as  the  evidence  oi  the  plaintiffs  tends  to  establish 
a  possessory  title  for  more  than  twenty  years,  the 
defendants  not  onl^  dispute  it  in  fact,  but  they 
insist  that  such  a  title  would  be  ineffectual  against 
them — their  powers  conferred  by  the  statute  not 
beinff  affected  by  any  prescriptive  adverse  right. 
In  this  latter  contention  I  think  the  defendants 
are  justified ;  but  then  it  becomes  necessary  to 
consider  what  is  the  nature  and  what  the  extent 
of  their  statutory  authority.  The  defendants  did 
at  one  time  claim  to  be  entitled  in  fee  simple  to 
the  roads,  but  that  claim  was  given  up  at  the  bar 
as  untenable,  and  the  question  appears  to  depend 
upon  the  terms  of  the  statute.    In  1833  several 

Elots  of  land,  including  those  I  have  mentioned, 
ad  been  sold  and  houses  had  been  built,  and  it 
was  then  thought  expedient  to  apply  to  Parliamenc 
for  an  Act  separating  the  land  comprised  in  the 
plan  from  the  remainder  of  the  parish  of  Heme. 
Accordingly  an  Act  was  obtained  (3  &  4  Will.  4, 
c.  105)  which  received  the  royal  assent  on  the 
28th  June  1833.  The  preamble,  which  shows  con- 
clusively the  grounds  upon  which  and  the  purpose 
for  which  it  was  passed,  is  in  these  terms  [his  Lord- 
ship read  it].  Ihe  map  or  plan  there  mentioned 
is  identical  in  outline  with  the  plan  which  had 
been  made  for  Sir  H.  Oxenden,  and  appears  to 
have  been  traced  from  the  latter,  and  it  shows  that 
some,  but  not  a  great  number  of  houses  had  then 
been  built.  The  only  purpose  for  which  the  plan 
mentioned  in  the  statute  is  referred  to  is  to  point 
out  the  boundaries  of  the  new  district  over  which 
the  provisions  of  the  Act  were  to  extend  and 
apply,  and  which  was  thenceforth  to  be  as  it  has 
ever  since  been  and  is  called  "  the  town  of  Heme 
Bay."  The  Act  proceeds  to  appoint  commis- 
sioners, and  to  confer  upon  them  certain  powers 
incident  to  their  office.  It  is  in  the  form  which 
at  the  time  of  its  passing  was  that  universally 
adopted,  and  it  does  not  differ  in  any  substantial 
respect  from  the  numerous  other  statutes  for  pav- 
'^g»^ig^ting,  and  watching  specified  districts  which 
had  been  passed  before  the  Lands  Clauses  Con- 
solidation Act,  and  the  other  Consolidation  Acts, 
by  which,  among  other  useful  purposes,  the  need- 
less repetition  of  provisions  and  clauses  of  univer- 
sal and  necessary  application  is  avoided  by  reference 
to  the  terms  of  those  statutes.  The  ground  upon 
which  the  commissioners,  the  defendants,  justify 
the  acts  complained  of,  and  which  they  admit,  is 
to  be  found  in  the  provisions  of  this  statute,  and 
this  must  needs  be  so  since  it  is  clear  beyond  dis- 
pate  that  they  can  have  no  power  or  authority 


whatever,  save  what  is  conferred  upon  them  by 
this  statute.      It  becomes  therefore  necessary  to 
consider  what  is   the  actual  extent  or  limits  of 
that  power  or  authority.     [His  Lordship  then  retd 
the  material   sections  of    the  statute.]     By  the 
same  statute  the  commissioners  are  empowered 
to  make  a  new  and  commodious  road   from  the 
southern  extremity  of    Brunswick-street  to  the 
spot    where    Heme    Common    abuts    upon    the 
turnpike  road  from  the  town  to  Canterbury,  and 
for  this   purpose  the   usual    powers  of  compul- 
sory  purchase  from  the   owners    of    lands   are 
conferred  upon  the  commissioners,    but  except- 
ing as  relates  to  this  particular  road,  no  powers 
whatever  are  conferrea  upon  the  commissionen 
enabling  them  to  purchase  or  acquire  any  lands 
whatever.      It  is    impossible    to  doubt    that   if 
it  had  been  the   intention  of  the  promoters  of 
the  Bill  to  take  powers  to  make  roads  genenSy 
they  would  have  asked  for  such  powers.     It  u 
equally  impossible  to  infer  that  any  such  exten- 
sive powers  are  contained  in,  or  to  be  implied 
from,  the  provisions   of  the  Act.     It    has  heen 
suggested,  in  the  course  of  the  arguments  for  the 
defendants,  that,  inasmuch  as  the  purpose  and 
policy  of   the  Act  and  its  tendency  are  for  ihe 
improvement  of  the '  town  of  Heme  Bay,  and  for 
what  has  been  called  the  development  of  the  town, 
the  Act  ought  to  bo  construed  in  this  sense,  and 
ought  to  be  read  as  conferring  upon  the  oomnis- 
sioners  such  powers  as  will  best  tend  to  accom- 
plish that  purpose  and  policy.    I  do  not,  however, 
think  that  the  statute  can  be  read  otherwise  thsn 
according  to  its    precise  and   plain  expressions. 
The  policy  and  purport  are,  in  my  judgment,  veiy 
clear  and  explicit.    The  powers  which  it  confers 
upon  the  commissioners,  and  the  duties  which  it 
prescribes,  are  that  the  existing  public  roads  and 
ways  already  formed  shall  be  preserved  for  the 
use  of  the  public,  and  that  by  degrees,  and  when 
and  as  often  as  other  public  passages,  to  be  formed 
and  made  after  the  passing  of  the  Act,  shall  be 
so  made  and  formed  they  shall  be  properly  paved, 
lighted,  watched,  and  improved.     To  accomplidi 
these  objects,  and  to  establish  an  efficient  polioe, 
the  commissioners  are  empowered  to  levy  upon 
the  inhabitants  a  rate  called    the    "  Repairing, 
Lighting,  and  Watching  Bate,**  on  the  oocapien 
of  all  buildings  and  lands  within  the  town,  not 
exceeding  3«.  in  the  pound,  and  when  levied  upon 
such  land  or  houses  as   shall  not  be  lighted  or 
watched,  or  shall  not  abut  upon  any  part  of  the 
roads    or  passages    which    shall   be    lighted   or 
watched,  a  rate  not  exceeding  Is,  in  the  pound. 
This  distinction  between  the  amounts  of  the  rate 
to  be  levied  must  be  borne  in  mind  in  oonstnung 
the  Act,  for  if  the  rate  were   to  be  single  and 
uniform  it  would  be   competent  to  the  commis- 
sioners to  levy  the  rates  indiscriminately  upon  the 
owners  of  all  lands  and  houses  within  the  town, 
whether  they  did  or  did  not  enjoy  the  advantagei 
to  be  procured  by  the  expenditure  of  the  monejt 
which  the  commissioners  are  authorised  to  raise 
by  means  of  the  rates.    That  the  construction  I 
have  mentioned  as  the  true  and  only  constnictio& 
of  the  statute  was  put  upon  it  by  the  commiB* 
siouers  themselves,  is  clear,  from  the  manner  in 
which  they  applied   and  dealt  with  it  for  raaii^ 
years  after  its  operation   oommenoed,  as  is  en- 
dent  by  the  extracts    from^  the   minatea  oC  tbs 
proceedings  set  out  in  their  answer.    Not  oolj 
do  those  minutes  contain  no  exercue  or        ^'^ 
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of  right  over  any  roads  which  had  not  heen  built 
upon  or  wero  adjacent  to  such  roads,  nor  any 
staking  oat  or  authority  over  them,  although  the 
loads  which  had  been  made  and  publicly  used  were 
froon  time  to  time  repaired  by  tne  commissioners, 
bat  in  1857  the  commissioners  appointed  a  com- 
mittee consisting  (among  other  persons)  of  two  of 
the  witnesses  for  the  plaintiffs  to  find  out  all  the 
pablic  roads  and  ways,  and  to  mark  and  stump  the 
aame  to  their  proper  width  according  to  the  Act 
of  Parliament.  What  report  was  made  upon  this 
■object  does  not  api>ear.  That  the  question  of  the 
right  of  the  commissioners  over  tne  roads  had 
been  raised  is  apparent  from  the  minutes  of  the 
4lh  Oct.  1858,  in  which  it  appears  that  it  had 
been  resolved  to  take  oounsel's  opinion  respecting 
the  roads  and  squares  of  the  town ;  but  it  would 
iJso  teem  that  the  question  had  been  in  some  way 
disposed  of  since  by  a  resolution  of  the  1st  Nov. 
following.  It  was  not  only  determined  that  counsel's 
opinion  should  not  be  taken,  but  that  the  question 
enoald  not  be  re-opened  without  giving  fourteen 
days'  notice  of  a  special  meeting  for  that  purpose ; 
and  there  is  no  trace  of  the  subject  having  been 
farther  discussed.  Trees  tiave  been  at  various 
times  planted  in  and  about  the  town,  but  it  seems 
that  this  was  for  the  purpose  of  omamentinff  and 
improvii^  the  appearance  of  the  place,  and  not 
with  a  view  of  acquiring  or  asserting  any  right 
over  any  of  the  roads.  But  what  is  of  greater 
importance  in  considering  the  manner  in  which  the 
<x>mmi8sioners  exercised  their  rights  is  that,  with 
respect  to  a  street  leading  from  the  south  to  the 
sea  (called  Beach-street  on  the  deposited  plan), 
the  owner  of  the  land  at  that  end  built  upon  it  so 
as  wholly  to  close  the  northern  end ;  and  that,  as 
to  anotoer  street  (without  a  name  on  the  plan) 
leading  from  William-street  and  part  of  the  estate 
of  Mr.  firougb,  a  church  has  been  built  on  the 
greater  part  of  that  site,  and  this  without  any 
claim  or  objection  on  the  part  of  the  commis- 
sioners. The  expectations  which  may  have  been 
entertained  at  the  passing  of  the  Act  have  not 
been  realised.  Several  houses  have  been  since 
erected,  but  the  larger  part  of  the  town  remains 
mibailt  upon,  and  tnere  are  no  buildings 
whatever  abutting  on  any  of  the  roads  or  ways 
claimed  by  the  comnussioners  and  the  subject  of 
this  sait.  [His  Lordship  then  stated  the  facts 
which  gave  rise  to  the  present  suit,  and^  preceded.] 
The  defendants,  among  other  things,  have  insisted 
on  the  provisions  of  the  statute  4  &  5  Will.  4, 
c  105,  S.138,  prohibiting  any  action  or  suit  for  any- 
thing done  in  pursuance  or  under  the  authority  of 
the  Act  after  the  expiration  of  three  months  next 
after  the  act  committed  or  the  cause  of  action  has 
ceased.  Considering  the  nature  of  this  case,  the 
title  set  np,  and  the  claim  made  by  the  commis- 
sioners in  the  first  instance,  although  that  has 
now  been  partially  disclaimed,  and  the  effect  of 
the  protests  and  notices  given  on  the  part  of  the 
plaintiffs,  I  do  not  think  they  are  barred  of  their 
suit,  the  main  object  of  which  is  to  obtain  a  de- 
claration of  right  and  to  prevent  the  commis- 
sioners  from  interfering  with  that  right,  nor  can  I 
doabt  that  this  court  has  jurisdiction  to  determine 
the  questions  which  have  been  raised  upon  the 
record.  It  is  not  suggested  by  the  defendants 
that  they  were  induced  to  take  the  proceedings 
complained  of  for  any  public  present  purpose,  or 
that  the  safety  or  convenience  of  the  public  or  the 
inbabitaiits  oi  the  town  required  their  interference, 


but,  insisting  that  under  the  Act  of  Parliament 
the  roads  and  streets  were  vested  in  the  com- 
missioners for  the  purposes  of  the  Act,  they 
submit  that  it  was  proper  for  them  in  the 
exercise  of  their  public  duty  to  prevent  any 
persons  from  acquiring  statutory  rights  over  the 
roads,  streets,  and  squares  which  had  been  and 
remain  effectually  dedicated  to  the  purposes  of  the 
Act.  It  is,  moreover,  abundantly  clear  tfhat  no 
rights,  statutory  or  other,  can  be  acquired  so  as  to 
prevent  the  exercise  of  the  powers  ^vcn  by  the 
Act  to  require  and  compel  the  formation  of  roads 
and  streets  whenever  and  wherever  the  state  of 
circumstances  requiring  such  roads  and  streets 
shall  come  into  existence.  The  defendants  would 
seem  to  have  considered  that  the  statute  gave 
them  plenary  powers  over  all  the  roads  and  squares 
described  upon  the  deposited  plan ;  but  the  pur- 
pose for  which  and  the  terms  in  which  the  de- 
posited plan  are  referred  to  are  so  clearly  expressed 
m  the  statute  as  to  show  that  ttie  powers  of  the 
commissioners  are  only  to  be  exercised  in  respect 
of  roads  which  were  made,  or  which  should  be 
made,  consequent  upon  the  erection  of  build- 
ings to  which  such  roads  would  be  applicable  and 
useful.  And  it  has  now  been  very  conclusively 
decided  that  whatever  representation  may  be  made 
on  a  plan  deposited  and  referred  to  in  an  Act  of 
Parliament  is  of  no  effect,  unless  the  repre- 
sentation is  incorporated  in  the  Act :  (North 
British  Bailway  Company  v.  Dodd,  12  CI.  &  F. 
722  ;  Attorney  Oeneral  v.  The  Great  Eastern 
Bailway  Comjpany,  23  L.  T.  Kep.  N.  S.  344; 
L.  Rep.  6  H.  L.  367.)  Under  these  circumstances 
I  am  forced  to  the  conclusion  that  the  defendants 
have  misconceived  and  misused  their  powers,  and 
that  they  have  unlawfully  invaded  and  damaged 
the  property  of  the  plaintiffs.  The  decree,  there- 
fore, must  be  that  the  plaintiffs  are  entitled  to  a 
declaration  in  the  terms  of  the  first  two  paragraphs 
of  the  bill,  and  that  the  plaintiffs  are  entitled  to  be 
paid  by  the  defendants  the  damages  which  the 
plaintiffs  have  sustained  by  the  wrongful  proceed- 
ings of  the  defendants,  for  which  purpose  an 
inquiry  must  be  directed  in  the  usual  form,  and 
that  the  defendants  pay  to  the  plaintiffs  their  costs 
of  this  suit.  Order  accordinrfly. 

Solicitors  for  the  plaintiffs.  Fielder  and  Sumner, 

Solicitors    for     the    defendants,    Lutnley    and 
Luynley. 


Saturday  1  April  8, 1876. 
Be  Pryor's  Settlement  Trusts. 

Lands  Clauses  Act — Setfled  lands  taken  hy  local 
hoard — Dividends  of  invested  purchase  money — 
Defective  order  for  payment  of— Subsequent  order 
— Costs — Practice. 
Where  the  purchase-money  of  settled  lands   taken 
hy  a  local  hoard  was  paid  into  court  and  invested, 
and, the  dividends,  on  the  petition  of  the  trustees 
of  tlve  settlement,  ordered  to  he  paid  to  them  hy 
name,  or  one  of  ttiem,  and  hoth  the  trustees  died, 
the  court,  an  the  petition  of  tlie  new  trustees  for 
payment  of  the   dividends  to   tliem,  declined  to 
order  the  local  board  to  pay  tlie  costs  of  the  second 
petition. 
This  was  an  application  for  payment  of  the  divi- 
dends arising  from  a  sum  of  394Z.  7s,  Reduced  3i. 
per  Cent.  Annuities. 
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The  annuities  represented  a  sum  of  366Z.  58., 
the  purchase  monejrs  of  lands  suhject  to  the  trusts 
of  the  marriage  settlement  of  Mr.  and  Mrs.  Pryor, 
which  had  been  taken  by  the  Bristol  Looal  Board 
of  Health  for  the  purposes  of  their  Aot,  with 
which  was  incorporated  the  Lands  Glauses  Act. 

On  the  11th  June  1870,  an  order  had  been  made 
on  the  application  of   the  then  trustees  of  the 
settlement,  that  the  interest  to  accrue  on  the  bank 
annuities    should    be  paid    "to  them  or  one  of 
them  *'  until  further  order. 

Both  the  trustees  had  since  died,  and  new  trus- 
tees had  been  appointed.  The  new  trustees  now 
applied  that  the  dividends  from  time  to  time  to 
accrue  on  the  bank  annuities  might  be  paid  to 
them  or  the  survivor  of  them  or  other  the  trus- 
tees or  trustee  for  the  time  being  of  the  settle- 
ment. 

Bomer,  for  the  petitioners,  asked  that  the  re- 
spondents might  pay  the  costs  of  the  application, 
and  referred  to 

Re  Ooe*8  Estate,  24  L.  T.  Bep.  O.  S.  152. 
E.  8.  Ford,  for  the  Bristol  Local  Board  of 
Health,  contended  that  as  a  defective  order  had 
been  made  on  the  first  petition,  the  respondents 
ought  not  to  be  ordered  to  pay  the  costs  of  the 
present  application.    He  ci^ea 

Re  Auden8haw*8  Trusts,  I  N.  B.  255 ; 
Exparte  Horcfem,  2  De  G.  &  Sm.  268 ; 
Re  Byron's  TrusU,  7  W.  E.  367. 
Bomer,  in  reply. 

The  V  ice-Chancellor. — ^Assume  that  both  par- 
ties are  equally  to  blame  in  not  seeing  that  a 
proper  order  was  made  on  the  first  occasion,  why 
should  I  make  one  pay  the  costs  of  this  applica- 
tion more  than  the  other?  The  petitioners  are 
entitled  to  their  order,  but  I  can  make  no  order  as 
to  costs. 

Solicitors  for  petitioners,  Clarice,  Woodcock,  and 
Bylands, 

Solicitors  for  respondents,  Warry,  Bohina,  and 
Burgess. 


QUEEN'S  BENCH  DIVISION. 

Beported  by  M.  W.  McKxllab,  J.  M.  Lblt,  and  B.  H. 
▲xPHuerr,  Esqn.,  Barriiton-at-Law. 


FridoTf,  May  12, 1876. 

Harris  v.  James  and  Senhouse. 
Landlord  a7ul  tenant — Nuisance — Necessary  result 

of  demise — Liability  of  la^idlord. 
A  landlord  who  lets  premises  for  a  fixed  and  de- 
finite purpose  is  liaJjl-e  for  any  nuisance  that 
arises  naturally  and  of  necessity  from  the  use  of 
such  premises  as  contemplated  by  the  demise. 
Rich  V.  Basterfield  (9  L.  T.  Rep.  356 ;  4  C.  B.  783) 

commented  ujyon. 
This  case  came  before  the  court  upon  a  demurrer 
to  two  paragraphs  in  the  statement  of  claim. 

It  appeared  that  the  defendant,  William  Sen- 
house,  is  the  owner  of  a  field  called  Kirkcross,  in 
the  parish  of  Brigham,  in  Cumberland,  which  is 
full  of  limestone,  and  has  been  let  to  the  de- 
fendant, Ferdinand  James,  by  the  defendant, 
William  Senhouse,  for  the  purpose  of  being 
worked  as  a  lime  quarry,  and  upon  this  field 
Ferdinand  James  has  erected  limekilns  for  the 
puroose  of  burning  limestone  taken  from  the  said 
field. 

The  5th  and  6th  paragraphs  of  the  statement  of 
claim  which  were  demurred  to  by  the  defendant, 
William  Senhouse,  were  as  follows. 


5.  The  smoke  and  vapouni  ariBing  fh>m  this 
kiln  spread  over  the  lands  of  the  pluntiif,  and 
have  injured  the  herbage  and  lessened  the  valiw 
of  the  land.  This  injury  is  partly  the  natunl 
and  necessary  result  of  limekilns  being  used  im 
the  said  field  called  Kirkcross,  and  partly  th* 
result  of  the  improper  manner  in  which  the  kiln 
has  been  worked. 

6.  The  said  quarry  is  worked  by  means  of 
blasting,  and  in  the  process  of  blasting*  quantitiei 
of  dirt  and  stone  are  from  time  to  time  thrown  on 
the  plaintiffs  lands,  whereby  it  is  unsafe  for  ths 
plaintiff  or  his  men  to  work  ou  the  said  lands. 
This  is  partly  the  necessary  result  of  working  a 
quarry  in  the  said  field,  and  partly  of  tho  neglt* 
gent  and  improper  manner  in  which  the  aoanr 
has  been  worked  by  the  said  defendant  Ferainand 
James. 

Orompion,  in  support  of  the  demurrer,  airgiisd 
that  as  Senhouse  was  only  the  reversioner,  ha 
could  not  be  held  liable  for  a  nuisance,  and  dtad 
Bich  V.  Basterfield  (uhi  sup.),  the  marginal  note 
to  which  was  as  follows :  "  Although  the  owner  of 
property  may,  as  ocqup^er,  be  retfponsible  for^ 

iurics  arising  from  acts  done  upon  that  propor^ 
»y  persons   who    are    there  by  his  permissioa, 
though  not  strictly  his  agents  or  servants,  snob 
liability  attaches  only  upon  parties  in  actual  pos- 
session." In  giving  judgment  in  that  case,  it  seems 
clearly  to  have  been  considered  that  the  landkxd 
was  only  liable  for  any  nuisance  existing  at  the 
time  of  the  demise.    This  judgment  is  cited  in 
Oandy  v.  Jubber  in  the  Exchequer  Chamber  (9 
L.  T.  Rep.  N.  S.  801 ;  5  B.  &  8.  485).  and  in  a 
judgment  that  was  prepared  by  the  judges  bat 
never  delivered  (9  B.  A  S.  15),  where  Bteh  and 
Basterfield  is  considered.     The  case  of    Beat  v. 
Pedley  (1  A.  &  E.  822)  'm  there  discussed,  and 
Cresswell,   J.,    in    delivering    jud^^ent,  p.  8M, 
states  his  view  of  Lord  Denman*s  judgment,  then 
of  that  of  Littlodalo,  J.,  and  he  says  that  learned 
judge  **  seems  to  have  rested  his  judgment  on  the 
principle  that  the  landlord  was  not  to  let  the  land 
with  the  nuisance  upon  it ;  and  he  proceeds,  '  here 
the  periods  are  short,  so  that  there  has  been  a 
reletting,  and  that  has  taken  place  after  the  user 
of  the  buildings  had  created  the  nuisance.    He, 
therefore,  assumes   that   there   was   an   existing 
nuisance  at  the  time  of    the  letting  which  baa 
not  afterwards  been  removed.'    To  his  iudgment 
on  that  ground  we  entirely  assent."    Then  on  pi 
805,  he  proceeds,    "If    Bex  v.  Pedley   is  to  be 
considered  as  a  case  in  which  the  deiendant  wie 
held  liable  because  he  had  demised  the  bulldingi 
when  tho  nuisance  existed  ;  or  because  he  had  re- 
let thorn    afler    the  user  of    the  buildings  had 
created  a  nuisance,  we  think  the  judgment  right 
.  .  .  But  if  it  is  to  bo  taken  as  a  decision  that  a 
landlord  is  responsible  for  the  act  of  his  tenant  in 
creating  a  nuisance,  by  the  manner  in  which  he 
uses  the  promises    demised,  we   think    it    go« 
beyond  the  principle  to  be  found  in  any  previoosly 
decided  cases,  and  we  cannot  assent  to  it.*'    The 
same  view  appears  to  have  been  taken  by  Black- 
burn, J.,  in  the  Court  of  Queen's  Bench  in  €ktMd§ 
V.  Jubber  (9  L.  T.  Rep.  N.  S.  801 ;  5  B.  A  S.  91), 
where  he  says,  "  It  must  be  shown  that  there  hai 
been  a  demise  or  redemise  of  the  land  with  the 
nuisance  existing  upon  it ;  and  the  nuisance  mnsi 
be.  if  I  may  so  term  it,  a  normal  one — ^not  snohi 
for  instance,  as  a  cellar  with  a  flap,  which  may  or 
<  may  not  be  a  nuisance."    He  then  goea  on  to  reA* 
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Monks  and  othxbs  t;.  Jackson  and  others. 


[C.P.  Div. 


io  Eiek  T.  Biieietiield  (uhi  iup.)  [Blackbubn,  J. — 
That  case  appears  to  have  been  not  quite  correctly 
reported  in  Best  and  Smith,  for  I  seem  to  speak 
ciBich  V.  Basterjield  as  being  a  sensible  judgment, 
vhereas  for  long  before  that  time  I  was  of  opinion 
it  was  desperately  refined.]  It  would  seem  a  sound 
principle  of  law  that  the  landlord  should  only  be 
liable  for  a  nuisance  ei^isting  at  the  time  of  demise, 
otherwise  he  would  be  at  the  mercy  of  his  tenant. 
Here  he  authorises  the  tenant  to  build  limekilns,  but 
h»  does  not  authorise  him  to  commit  a  wrong 
against  anyone  else;  no  nuisance  existed  when 
the  premises  were  let,  and  therefore  the  landlord 
oan  be  in  no  wise  liable. 

Bompas,  contra,  was  not  called  upon. 

Blackburn,  J. — ^The  question  we  have  to  decide 
18  raised  by  the  5th  paragraph  of  the  statement  of 
tdaim.  Now,  where  one  person  authorises  and 
requests  a  person  to  do  certain  things,  he  is  liable 
lor  anjr  consec|uenoes  that  arise  therefrom.  If  the 
wathoritv  is  given  in  a  lease,  the  person  who  gives 
Uiat  authoritv  is  no  less  liable  on  that  account.  I 
do  not  think  the  lessor  can  be  said  to  require 
everything  the  occupier  may  do ;  for  example,  if  a 
man  devises  certain  land  on  an  agricultural  lease, 
and  requires  that  it  should  be  cultivated  in  the 
beet  manner  possible,  and  the  tenant,  exercising 
his  discretion,  brings  on  to  the  farm  an  enormous 
quantity  of  most  odoriferous  manure  so  as  to 
create  a  nuisance  to  the  neighbourhood,  I  don't 
think  ia  a  case  of  that  kind  that  the  landlord 
would  be  liable,  because  I  do  not  think  that  he 
oould  be  said  in  any  way  to  reouest  or  authorise 
what  had  been  done.  So,  too,  in  the  case  of  a 
lease  of  building  land,  the  lessee  might  so  build  as 
to  obstruct  a  neighbour's  lights,  but  the  lessor 
would  not  be  liable,  for  although  he  may  have 
enabled  the  lessee  so  to  build,  he  did  not  request 
him  to  do  it.  But  in  the  case  before  us  the  lime 
field  was  let  for  the  veir  purpose  of  burning  lime. 
No  doubt,  for  any  miscnief  arising  from  a  careless 
or  negligent  use  of  the  field,  the  landlord  would 
not  be  liable,  but  for  any  mischief  that  arises  from 
the  natural  and  necessary  result  of  what  the  land- 
lord authorised  and  required,  or  even  authorised 
and  did  not  require,  I  think  the  landlord  must  be 
held  liable.  In  Bich  v.  Basterfield  {ubi  sup.)  the 
Court  of  Common  Pleas  came  to  a  conclusion  of 
fact  which,  if  true,  justifies  their  decision.  It  was 
mn  action  for  alleged  nuisance  arising  from  a 
oertam  chimney,  and  it  appeared  that  when  the 
fires  were  lighted,  as  the  tenant  did  light  them, 
then  the  nuisance  arose,  but  evidence  was  given 
that  a  previous  tenant  made  the  fires  of  coke,  and 
when  tnat  was  the  case  there  was  no  nuisance,  and 
in  their  judgment  the  court  proceed  to  say,  "  It 
being  (juite  possible  for  the  tenant  to  occupy  the 
■hop  without  making  fires,  and  quite  optional  on 
his  part  to  make  them  or  not,  or  to  make  them 
with  certain  times  excepted,  so  as  not  to  annoy 
the  plaintiff,  or  in  such  a  manner  as  not  to  create 
taij  quantity  of  smoke  that  could  be  deemed  a 
musance,  it  seems  im|K)ssible  to  say  that  the 
tenant  was  in  any  sense  the  servant  or  agent  of 
the  defendant  in  doing  the  acts  complained  of. 
The  utmost  that  can  be  imputed  to  the  defendant 
is  that  be  enabled  the  tenant  to  make  fires  if  he 
pleased."  Assnming  that  that  evidence  was  cor- 
net, the  nuisanoe  there  was  not  the  necessary 
leenlt  of  the  tenancy.  But  in  this  case  there  is  a 
demise  for  the  express  purpose  of  bummg  lime, 
and  the  natural  result  of  t  at  burning  lime  is  the 


nuisance  oomplained  of.  On  this  point  the  de- 
murrer cannot  be  upheld.  As  to  the  6th  para- 
graph, I  do  not  think  the  landlord  is  responsible 
for  what  has  been  negligently  and  improperlv 
done.  If  the  demibe  of  the  quarry  is  on  snoh 
terms  that  the  tenant  must  work  it  by  blasting,  that 
should  be  stated.  The  plaintiff  may  amend  that 
paragraph,  and  we  give  nim  leave  so  to  do. 

Lush,  J. — I  am  of  the  same  opinion.  I  have 
always  looked  upon  the  judgment  in  Bich  v.  Boater- 
field  (uhi  sup.)  as  one  of  great  refinement.  There 
the  premises  were  let  to  be  used  as  a  coffee  shop. 
I  therefore  think  it  must  have  been  contemplated 
that  the  tenant  should  burn  ordinary  fuel,  and  that 
I  think  would  have  rendered  the  landlord  liable. 
This  case  is  different,  however,  for  here  the 
defendant  lets  land  for  the  erection  of  limekilns, 
from  which  smoke  must  of  necessity  rise ;  so  the 
act  of  the  tenant  is  clearly  that  of  the  landlord. 
Demurrer  to  6tk  paragraph  over-ruled.  Leave 
given  to  plaintiff  to  amend  6th  paragraph. 

Solicitors  for  plaintiff,  Bischoff,  Bompas,  and 
Bischoff,  for  JE7.  and  E,  L.  Waugh,  Gookermouth. 

Solicitors  for  defendant,  Speechly  and  Co. 


COMMON  PLEAS  DIVISION. 

Reported  by  P.  B.  Hutohivs  and  Otbil  Dodd,  Eiqs^ 
Barristers^ht-Law. 


Monday,  July  17, 1876. 

Monks  and  others  v.  Jackson  and  others. 

Mtmieipal  election — Delivery  of  nomination  paper 

•^8  ^  39^Vtct,  c.  40  «.  1  wi'sect.  3,  4—22  Viet. 

c.  35  s,  8. 

The  provision  in  the  Mu/nicipal  Eleotione  Act  1875 

(3o  ^  39  Vict  e.  40  a.  1  sub'sect,  3),  thai  nonUna* 

tion  papers  shaUbe  delivered  to  the  toum  cLerh  by 

the  candidate  himself,  or  his  proposer  or  seconder, 

is  imperative,  not  directory,  ariu  the  paper  must 

be  delivered  by  the  candidate,  or  proposer    or 

seconder,  personally. 

Therefore,  where  petitioner's  nomination  paper  was 

delivered  by  an  a^ent, 
Held^  that  an  objection  to  the  nomination  paper 

was  rightly  aUowed. 
The  petitioners  petitioned  against  the  return  of 
the  respondents  as  councillors  for  the  several 
wards  of  the  borough  of  Wigan.  By  order  of 
QuAJN,  J.,  a  special  case  was  stated,  which,  so  far 
as  it  is  material  to  the  point  decided  by  the  court, 
was  as  follows : 

1.  The  municipalboroughofWig^,  in  the  county 
of  Lancaster,  comprises  wards  as  follows,  that  is  to 
say,  No.  l,or  Scholes*  Ward;  No.  2,  or  St.  George's 
Ward ;  No.  3,  or  Queen-street  Ward ;  No.  4,  or 
Swinley  Ward ;  and  No.  5,  or  All  Saints'  Ward. 
Each  of  the  said  wards  is  entitled  at  the  ordinarv 
municipal  elections  holden  on  the  1st  Nov.  in  each 
year,  to  be  represented  by  two  councillors  to  be 
then  elected  by  the  duly  qualified  burgesses. 

2.  In  1875  the  town  clerk  of  the  said  borough, 
pursuant  to  the  statute  38  &  39  Yict.  o.  40,  duly 
and  in  due  time  gave  public  notice  that  the  last 
day  for  delivering  nomination  papers  for  the 
nomination  of  candidates  at  the  then  ensuing 
election  of  councillors,  was  Friday  the  22nd  Oct. 
1876. 

3.  Upon  the  said  22nd  of  Oct.  in  due  time  nomi- 
nation papers  nominating  the  respective  petitioners 
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MoxKB  AKD  oiHBBg  V.  Jackson  add  othbbs. 


M  caadidatee  respectively  for  the  respeotire  wards 
in  the  said  petition  mentioned,  were  delivered  to 
the  snid  towD  clerk  by  one  Thomas  Scott,  being  then 
the  agent  o{  the  said  petitioners  and  their  reapoo- 
tive  proposers  aod  secondern,  anthorised  by  tnem 
in  that  behalf;  bat  the  said  nomination  papers 
were  not  otherwise  delivered  to  the  said  clerk  by 
the  respeotive  petitioners,  or  their  proposera  or 
seconders  respectively. 

4  The  ><aid  town  clerk  forthwith,  dd  the  same 
day,  sent  notices  to  the  petitioaere  that  the;  hod 
been  nominated.  .  .  . 

7.  The  mayor  of  the  said  borongh,  under  the 
said  Act  of  Parhamont  in  that  behalf,  appointed 
the  2;ird  day  of  Oct.  aforesaicl,  between  the  hours 
of  two  and  four  of  the  clock  in  the  afternoon,  for 
the  reception  of  any  objections  to  nomination 
papers,  and  the  said  mayor  attended  ....  for  the 
purpose  of  hearing  and  deciding  npon  any  objec- 
tions that  might  be  made  to  any  nomination 
paper.  .  .  .  The  respondent,  Peter  Jackson,  de- 
livered to  the  said  mayor  an  objection  in  writing 
to  the  nomination  paper  of  the  petitioner,  Elisha 
Hodkinsoii  Monks.  .  ,  .  The  said  mayor  received 
the  said  objection,  and  proceeded  to  bear  and  ad- 
jndicate  upon  the  same.  .  .  . 

8.  Copies  of  the  said  objectioDS  in  writing  are 
annexed  hereto,  and  are  to  be  taken  as  part  of  this 
case.  The  numbers  in  the  margin  have  been  in- 
serted tor  the  purposes  of  this  case. 

9.  The  said  mayor  rednced  to  writing  his  deci> 
eions  in  the  premises  and  copies  of  snoh  written 
deaisions  are  annexed  hereto,  and  are  to  be  taken 
as  part  of  this  case. 

10.  The  said  jaayat  afterwards  duly,  by  public 
notice  in  that  behalf,  declared  the  respective 
respondents  to  have  been  respectively  retnmed  as 
oonncillors  for  the  said  borongh,  and  the  respon- 
donts  bavn  since  acted,  and  clain.  to  act,  as  sach 
councillors.  .  .  . 

12.  The  court  to  have  power  to  draw  inferences 

i:i.  The  petitioners  are  to  be  at  liberty,  on  the 
rfmraenl  of  this  case  to  contend  that  the  mayor 
ha3  no  power  to  decide  upon  or  to  allow  the  said 
grounds  of  objection  numbered  h,  and  that  the 
respondents  cannot  on  these  petitions  raise  the 
question  n-hcthcr  such  objections  are  good. 

The  questions  for  the  opinion  of  the  conrt  (so 
far  as  material  here)  were  as  follows  :- —  .... 

'i.  Whether  the  said  decisions  of  the  said 
mayor  were  erroneous  and  onght  to  ba  reversed. 

4.  Whether  the  respondents  were  respectively 
dnly  elected. 

The  court  to  make  snch  order  in  the  premises 
and  in  the  mntt-crs  of  the  said  petition  as  to  the 

The  objection  of  the  respondent  Peter  Jarkson 
to  tlie  nomination  paper  of  the  petitioner,  Elisha 
Hodkin!<on  Monks,  was  made  on  several  grounds, 
of  which  the  foiloniug  atone  is  here  material ; 

h.  That  s-uch  pnper  writing  was  not  delivered  by 
the  siiid  Elisha  Uodkin^on  Monks  himself,  or  his 
proposer  or  seconder,  to  the  town  cierk  of  the  said 
boruugh  SL'vcn  days  nt  least  before  the  said  day  of 
elecii<iii,  excluding  Riindays,  and  before  five  o'clock 
in  the  iifti'riioon  of  Frids^,  the  22nd  Oct.  1875. 
snch  last -mentioned  day  being  the  last  day  npon, 
and  five  o'cltK-k  in  the  afternoon  of  tbe  same  dav 
being  the  time  or  hour  b<fore  which,  by  law,  snch 
paper  wniiug  ought  to  have  been  delivered  bo  the 
eaid  town  clerk  at  or  for  the  said  election." 


"  I,  tbe  undersigned  mayor  of  this  borongh,  do 
hereby  allow  the  objection  of  Mr^Pater^a<S»OlilO 


of  Mr.  Eliaha  I 
Monks  for  No.  1  or  Soholes*  Ward. 

Jakes  Bubkows,  Hayor." 

The  following  are  the  olansea  on  whioh  th* 
decision  turned ; 

88  &  39  Vint.  a.  40  (Mnnioipal  Eleotioni  Ant  1875),  1. 1, 
>nb-Bsot.  B,  "Ererv  nominaUoB  p«p«r  •obMribld  H 
kforM»id  aball  be  daUvsred  bv  the  oandittaU  UmmH,  m 
hii  ptopoaw,  or  ■eoonder,  to  tba  town  elatk  Mmt  Mn 
at  least  before  the  daj  of  alaotioD,  and  bafon  flva  o'doK 
in  the  aftaraoon  of  tha  last  d^  on  whioh  aay  ■*k 
nominfttion  paper  maj  bj  law  be  dalivand."  .  .  . 

Sob.»eot.  4;  Sect.  8  of  tha  Aot  22  Vlot  o,  "   ""   *^" 
H  the  umeis  now  in  fonw  (ball  M>plj  to  aOL._ 
DOQiiaillon,   anditars,   and   aMMioia   dolj   i 
allowtd  under  thii  Aot."  • 

22  Ytot.  0.  35,  i.  B :  "  At  an;  elaotkm  of  oonnrilknto 
be  held  for  any  bonnwb  orw«ldi  (1)  U  tha  BOBbwcf 
perw>nB  so  nomiBatad  iball  alOMd  th*  BOmbir  to  to 
elected,  tha  Bonncnllori  to  be  elaoted  shall  ba  slsutod  turn 
Qie  penoDS  %a  nominated,  and  from  them  onlj," 

M'hiUjre,  Q.O.  (Bigham  and  W.  Bardg  with 
him),  for  the  petitioners. — It  must  be  ooooedad 
that  if  the  filth  objection  to  the  nomination  fUffK 
of  the  petitioner  Monks  can  be  sastaioed  tho  peti- 
tioners cannot  sneceed.  But  it  is  not  really  n 
objection  to  a  nomination  paper,  and  thenAm 
ought  not  to  have  come  before  tbe  mayor,  and 
cannot  be  entertained  by  tbe  oooit  on  appsd 
from  tho  mayor's  decision,  riiord  Coiaud^ 
C.J.,  referred  to  NortkcoU  v.  PiMord  (L.  Bep.  1ft 
C.  P.4r6;  44  L.  J.  217,  C.  P.  i  32  L.  T.  Bep.  N.  fl. 
602),]  The  first  clause  of  38  &  39  Viot.  c  M  i.  L 
sub-sect.  3,  is  directory  only,  not  imperative.  [Lora 
CoLEaiBGE,  C.J. — Howee  v.  Turner  (oirio,  p.  S8), 
shoirs  that  it  is  imperative.]  The  words,  "  shall 
be  delivered  by  the  candidate  hiniself,"  Sio^  tnij 
means  that  the  candidate  or  his  propoMT  <r 
seconder  shall  see  that  the  paper  ia  delivered,  bnl 
the;  need  not  do  so  with  their  own  handsi  d» 
livery  by  an  authorised  agent  is  snfficient.  35  &  3t 
Vict.  c.  60,  B.  15,  Buh-sect.  9,  which  allows  the  i» 
spondent  to  give  evidence  that  the  petitioner  «M 
not  duly  elected,  only  applies  where  t^  office  ii 
claimed  by  the  petition,  which  ia  not  the  osw 

Eerfchell  Q.  C.  [Chandoi  Leigh  Kad  OaorywiA 
him),  for  the  respondents.  -By  38  A  39  Yict.&40 
e.  1,  snb-s.  4,  22  Yict.  c.  35  s.  8,  applies  to  thtto 
elections,  and  tbe  words  "  so  nominated,"  in  tbat 
section,  must  mean  nominated  in  the  manas 
directed  by  38  A  3d  Vict,  c  40,  s.  1,  aob-s.  3-  [Hi 
was  stopped  by  the  court.] 

Lord  CoLERioBB,  G.  J.— I  am  of  opinion  Alt 
our  judgment  ought  to  be  for  the  reapcedanta 
Mr,  M'Intyre  has  very  fairly  admitted  that  if  oo* 
point  is  decided  against  him  it  becomes  nseleM  to 
discuss  the  others,  because  in  that  case  tba 
election  of  the  respondents  cannot  be  qnestiolMd. 
38  .&  -M  Vict.  c.  40,  s.  1,  sub-s.  3,  directs  tb  •! 
every  nomination  paper  shall  be  delivered  by  tlw 
candidate  himself  or  his  proposer  or  BeoonderlD 
the  tonn  clerk,  seven  days  at  least  before  the  dv 
of  election,  and  Iwfore  five  o'clock  in  the  afteniOCi 
of  the  last  da;  on  which  anv  each  nomiiw* 
tion  paper  may  by  law  be  Slivered.  ^ 
pi^titioiiers  were  persons  who  complained  tf 
the  way  in  which  the  election  was  ooodailtti, 
because    they    were    nominated    m   mwliiliW,     : 
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and    yet    they  'were  prevented  from    going   to 
the  poll.    It  is  true  that  they  were  not  prevented 
by  any  objection  to  the  delivery  of  a  nomination 
paper ;  but  still  they  have  qaestioned  the  election, 
and  we  have  to  determine  if  the  respondents  are 
duly  elected.     Paragraph  3  of  the  case  states  that 
'^opoD  the  said  22nd  day  of  Oct.  in  due  time  nomi- 
nauon    papers    nominating    the  respective  peti- 
tioners as  candidates  respectively  for  the  respec- 
tive  wards  in  the  said  petitions  mentioned  were 
delivered  to  the  said  to^n  clerk  by  one  Thomas 
Soott,  being  then  the  agent  of  the  said  petitioners 
and  their  respective    proposers    and    seconders, 
authorised  by  them  in  that  behalf,  bat  the  said 
nomination  papers  were  not  otherwise  delivered  to 
the  said  clerk  by  the  respective  petitioners  or 
their  proposers  or  .seconders  respectively."    The 
case,  therefore,  shows  that  the  petitioners  were  not 
duly  nominated,  and  had  no  right  to  go  to  the 
poll,  and  if  they  had  been  elected  their  election 
must  have  been   set   aside.      I    am    clearly    of 
opinion  that  the    first    part    of    sub-sect.    3   of 
^    &  39    Vict.  o.  40,  8.   1,  is  imperative,  and 
not    merely    directory;     and    there    is  also   the 
section    to  which  Mr.    Herschell    very  properly 
called  attention,  22  Yict.  c.  35,  s.  8,  incorporated 
by  38  and  39  Vict.  c.  40,  s.  1,  sub-s.  4,  by  which, 
if  the  number  of  persons  nominated  exceed  the 
number  to   be  elected,  the  conncillors  shall  be 
elected  from  the  persons  so  nominated,  and  from 
them  only.    Therefore,  if  these  petitioners  were 
not  duly  nominated  it  was  the  duty  of  the  mayor 
to  declare  that  they  were  not  entitled  to  go  to  the 
poll.    It  appears  on  the  face  of  the  case  that  the 
petitioners  were  not  duly  nominated,  and  therefore 
there  is  no  ground  to  question  the  election  of  the 
respondents,  and  our  judgment  must  be  for  them. 
Archibald,  J. — I  am  thoroughly  of  the  same 
opinion.    The  facts  show  that  the  petitioners  were 
not  entitled  to  go  to  the  poll.    38  &  39  Vict.  c.  40, 
a.  1,  snb-s.  3,  provides  that  "Every  nomination 
paper  subscribed  as  aforesaid  shall  be  delivered  by 
the  candidate  himself,  or  his  proposer  or  seconder, 
to  the  town  clerk,"  &c.    How  the  statute  could 
more  clearly  indicate  that  the  candicate  himself, 
or  his  proposer  or  seconHer,  must  deliver  the  nomi- 
nation paper  I  cannot  conceive.    It  is  clear  that  it 
was  not  intended  that  the  paper  should  be  de- 
livered by  an  agent  or  any  other  person.    This 
being  so  the  petitioners  were  not  qualified,  and  on 
this  short  ground  I  am  of  opinion  that  judgment 
should  be  for  the  respondents. 

Judgment  for  the  respondents. 

Solicitors  for  the  petitioners,  Ch^'ster,  Urquhart, 
Mayhew,  and  Holden,  for  Darlinytmi  and  Sons^ 
Wigan. 

Solicitors  for  the  respondents,  Morris,  Allen,  and 
Carter, 


Feb.  5,  7,  and  11. 1876. 

Aldridge  (pet )  V.  Hurst  (resp.). 

ParliaTnentary    election    petifion  —  Amendment  — 
Striking  out — Claim  to  seat, 

Afier  ilie  expiration  of  the  tioenty-one  days  after  the 
return,  within  which,  hij  31  3c  32  Vict,  c.  1^5,  s,  6, 
a  Parliamentary  election  petition  must  be  pre' 
imtied,  the  petition  cannot  be  amended  by  striking 
<mi  a  paragraph  which  claims  the  seat  for  the 
petitioner. 

Mao.  Gas.— Vol.  X 


A  PETITION  had  been  presented  by  Major  Aldridge 
against  the  return  of  Mr.  Hurst  as  member  of 
Parliament  for  the  borough  of  Horsham,  and 
claiming  the  seat  for  the  petitioner.  After  the 
petition  had  been  signed  by  the  petitioner,  an 
application  was  made  on  his  behalf  to  Quain,  J. 
for  leave  to  amend  the  petition  by  striking  out  the 
paragraph  which  claimed  the  seat  for  the  petitioner, 
and  also  certain  other  paragraphs  relating  to  a 
scrutiny.  The  application  was  supported  by  an 
affidavit  of  the  petitioner  denying  tne  existence  of 
any  collusion,  and  stating  that  the  application  was 
made  bond  fide,  and  was  not  the  result  of  any 
corrupt  arrangement ;  and  that  the  petitioner  was 
not  apprehensive  of  any  recriminatory  charges 
being  brought  against  him. 

The  learned  judge  declined  to  make  an  order 
permitting  the  amendment,  but  referred  the  matter 
to  the  court. 

Feb.  5  and  7. — A,  L.  Smith  for  the  petitioner. — 
After  the  expiration  of  the  period  of  twenty-one 
days,  within  which,  by  the  Parliamentary  Elections 
Act  1868  (31  &  32  Vict.  c.  125),  s.  6,  the  peti- 
tion must  be  presented,  it  cannot  be  amendca  by 
adding  any  fresh  matter,  but  it  may  be  amended 
by  striking  out  part:  {Stevens  v.  Tillett,  L. 
Rep.  6  0.  P.  147;  23  L.  T.  Rep.  N.  S.  622.) 
The  object  of  this  application  is  onlj  to  save 
unnecessary  costs,  and  the  affidavit  of  the 
petitioner  negatives  all  possibility  of  collusion, 
and  no  objection  is  made  on  behalf  of  the  sureties. 
The  affidavit  also  states  that  the  petitioner  is  not 
apprehenpive  of  recriminatory  charges,  and  more- 
over, if  the  claim  to  the  seat  is  abandoned,  the 
reason  for  allo^rinfl:  recriminatory  charges  ceases 
to  apply,  for  that  reason  is  only  to  prevent  im- 
proper persons  getting  seats  in  the  House  of  Com- 
mons. There  is  no  authority  against  the  proposed 
amendment.  In  Maude  v.  Lowley  (L.  Rep.  9  C.  P. 
165)  when  the  court  refused  to  allow  a  municipal 
election  petition  to  be  amended,  the  amendment 
which  it  was  desired  to  make  was  anadditionto  the 
petition  as  it  already  st^ood. 

0,  8.  0.  Bowen  (F.  H.  Scott  with  himj.  for 
the  respondent,  opposed  the  application. — If  the 
object  IS  to  save  unnecessary  costs,  the  peti- 
tioner can  attain  that  object  by  abstaining 
from  delivering  the  list  of  votes  to  be  objected 
to,  and  heads  of  objection  required  by  Rule  7  of 
the  Rules  of  Michaelmas  Term  1868.  The  part 
of  the  petition  claiming  the  seat  is  in  effect  a 
separate  petition,  and  the  p>etitioner  is  not  entitled 
to  withdraw.  He  has  laid  himself  open  to  re- 
criminatory charges  by  claiming  the  seat,  and  the 
respondent  may  insist  on  his  right  to  have  an 
opportunity  of  bringing  forward  such  charges. 
This  was  the  law  before  the  passing  of  the  Parlia- 
mentary Elections  Act  1868  (31  &  32  Vict.  c.  125). 
Covtntry  case,  1  Peoktrell,  at  p.  99 ; 
Wareham  casft,  1  Wolferatan  A  Dew,  at  p.  95 ; 
Clare  County  case,  WolferBt>n  &  Bristows,  at  p.  143. 

By  sect.  26  the  old  practice  is  to  be  observed  as  to 
cases  not  provided  for  by  the  Act  or  Rules.  For- 
merly a  petition  could  only  be  withdrawn  according 
to  the  provisions  of  the  statutes  on  the  subject 
(Rogers  on  Elections,  edition  of  1865,  p.  423),  and 
since  the  jurisdiclion  to  try  petitions  has  been 
transferred  to  the  Judges,  a  .Tudge  at  Chambers 
can  have  no  power  to  waive  the  conditions  imposed 
by  the  Legislature  (31  &  32  Vict.  c.  125,  ss.  35,  36) 
and  prescribed  by  the  Rules  of  Michaelmas  Term 
1868,  45  to  49.    Rule  44  does  not  give  a  judge 
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more  power  than  the  court  has.  The  respon- 
dent could  not  withdraw  from  the  contcRt  and 
re&ign  his  seat,  for  personal  bribery  might  be 
charged,  which  would  disqualify  him  from  after- 
wards sitting;  if  he  resigned  the  petition  must 
still  proceed,  and  the  rule  is  the  same  in  the  case 
of  a  petitioner  claiming  the  seat ;  for  by  31  &  32 
Vict.  c.  126,  s.  63,  the  respondent  may  give  evi- 
dence "  in  the  same  manner  as  if  he  had  presented 
a  petition."  Before  the  Act  cases  of  bribery 
were  inquired  into  notwithstanding  withdrawal, 
Rogers  on  Elections,  424  (6  &  6  Vict.  c.  102,  s.  1), 
First  Horsham  case  (1  P.  R.  A  D.,  107), 
and  the  law  in  this  respect  is  not  altered.  See 
the  New  Windsor  case  (Judgments  of  Election 
Judges,  208-210;  19  L.  T.  Rep.  N.  S.  613).  In  the 
Taunlon  case.  Way  good  v.  James  (L.  Rep.  4  C.  P. 
361 ;  21  L.  T.  Rep.  N.  S.  202),  the  Judges  assume 
throughout  that  the  result  of  claiming  the  seat 
is  to  pat  in  issue  irrevocably  the  conduct  of  those 
who  claim  it.  The  decision  in  Maude  v.  Lowley 
(uhi  sup.)  is  a  strong  authority  against  the  pro- 
posed amendment.  Lord  Coleridge  there  says, 
"  Mr.  Tennant  has  also  pointed  out  that  after  the 
expiration  of  the  twenty-one  days  it  would  be  too 
late  for  anyone  else  to  present  a  fresh  petition ; 
and  that  to  allow  a  petitioner  to  amend  so  as 
substantially  to  make  the  amended  petition  a  fresh 
one  would  be  conferring  upon  him  a  privilege 
which  no  other  person  could  possess.  That  seems 
to  me  to  dispose  of  the  case.  That  reasoning  is 
directly  in  point  here,  for  what  change  could  be 
more  vital  than  a  change  in  the  prayer  of  the 
petition?  In  the  Yotighal  case  (1  0*M.  &  H. 
at  p.  296),  O'Brien,  J.  refused  to  allow  nn  amend- 
ment, and  expressed  a  doubt  as  to  whether  he 
had  power  to  do  so.  Even  if  there  is  power  to 
amend,  this  is  not  a  case  in  which  an  amendment 
ought  to  be  allowed. 

A.  L.  Smith  in  reply.— By  31  &  32  Vict.  c.  125, 
B.  2,  the  conrt  has  the  same  powers  as  if  the 
petition  were  an  ordinary  cause.  This  gives 
power  to  amend.  In  Pickering  v.  Startin  (28 
li.  T.  Rep.  N.  S.  Ill)  amendments  by  which  cer- 
tain allegations  were  added  to  a  municipal  election 
petition  wore  allowed  to  be  made.  That  case  was 
not  cited  in  Maude  v.  Lowley  (ubi  sup.).  In  Yates 
V.  Leach  (L.  Rep.  9  C.  P.  605 ;  413  L.  J.  y 77,  C.  P. ;  30 
L.  T.  Rep.  N.  S.  790),  Brett,  J.  expresses  an 
opinion  that  the  court  has  jurisdiction  to  strike 
out  the  name  of  a  person  who  has  been  improperly 
made  a  respondent.  The  dictum  of  O'Brien,  J. 
which  has  been  referred  to,  is  no  authority  against 
the  power  of  amendment,  for  he  only  refused  in 
the  exercise  of  his  discretion  to  allow  an  amend- 
ment under  the  circumstances  of  that  case.  It 
has  not  been  suggested  that  there  is  no  power  to 
amend  in  any  of  the  other  cases,  except  Maude  v. 
Lowley  (uhi  sup.).  In  the  third  Stroud  Election 
Petition  an  order  similar  to  that  now  asked  for 
was  made  by  Pigott,  B.  at  Chambers.  Sect.  35, 
as  to  withdrawal  of  a  petition,  only  refers  to  with- 
drawal of  the  whole  petition.  It  does  not  provide 
that  the  petition  or  any  pan  of  it  shall  not  be 
withdrawn  except  as  therein  prescribed.  A  para- 
graph claiming  the  seat  is  not  in  effect  a  separate 
petition.  The  prayer  is  in  the  alternative — see  the 
form  given  in  Rule  6  of  Michaelmas  Term  1868, 
and  the  special  forms  in  Leigh  and  Le  Marchant's 
Election  Law,  pp.  161-166,  2nd  edition.  Only  one 
security  is  given,  which  shows  that  it  is  only  one 
petition.    He  also  referred  to 
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Geove,  J. — We  are  all  of  opinion  that  the  appli- 
cation must  be  refused,  but  as  the  case  is  one  of 
great  importance,  we  will  give  a  judgment  stating 
the  reasons  for  our  decision  at  a  fatnre  time. 
The  question  of  costs  will  be  left  to  be  dealt  with 
by  the  Judge  who  tries  the  petition. 

Feb.  11.— The  judgment  of  the  ooort  (GrofVb 
Archibald,  and  Lindley,  JJ.)  was  delivered  by 

Grove,  J. — In  this  case,  which  was  that  of  a 
petition  against  the  return  of  Mr.  Hurst  for  the 
borough  of  Horsham,  an  application  was  made  to 
Quain  J.,  to  amend  the  petition  by  striking  out  a 
part  of  the  prayer,  viz.,  that  which  claimed  the 
seat  for  Major  Aldridge,  the  petitioner,  and  cer- 
tain other  allegations  applying  to  a  scrutiny,  which 
would  be  dependent  on  this  claim.      The  ()uesttoD 
was  referred  by  the  learned  judged  to  this  conrt^ 
and  an  afQdavit  by  the  petitioner  was  read,  statinft 
among  other  things,  that  the  application  was  raalo 
bond  fide  and  without  collusion,  but  as  our  mdf 
ment  does  not  turn  on  the  terms  of  this  affidavit, 
we  need  not  go  fully  into  this.     On  the  part  of  (he 
petitioner  it  was  urged  that  sect.  2  of  the  Pariia- 
mentary  Elections  Act  1868  (31  &  32  Vict.  c.  125) 
invests  this  conrt,  subject  to  the  provisions  of  tite 
'Act,  with  the  same    powers,    jurisdiction,  and 
authority  with  reference  to  an  election  petition 
and  the  proceedings  thereon  as  it  woald  have  if 
such  petition  were  an  ordinary  cause  within  its 
jurisdiction.     It  was  also  stated  that  an  order  sach 
as  that  now  asked  had  been  made  by  Pigott,  & 
though  the  case  appears  to  have  been  scarcely 
argued  before  that  learned  judge.    The  case  of 
Sf^uens  V.  Tillet  (L.  Rep.  6  C.  P.  147)  was  also  cited, 
where  this  court,  after  theabandonment  of  theclaim 
to  the  seat  at  a  trial  before  an  election  judge  and 
the  subsequent  election  of  the  claimant,  held  that 
the  petitioners  against  him  might  give  evidence  of 
corrupt  practices  by  himself  and  his  agents  at  the 
previous  election,  although  they  might  have  been 
given  in  evidence  in    support  of  recriminating 
charges  at  the  previous  trial  where  the  now  sittrnff 
member  was  petitioner.    It  was  further  contendea 
that  although  the  court  might  not  have  jurisdio- 
diction  to  add  new  matters  to  a  petition,  it  might 
expunge  on  proper  grounds  shown.     It  was  con- 
tended contra  that,  without  going  the  length  of 
saying  that  the  court  or  a  judge  might  not  have 
jnrisdictiou  to  allow  the  addition  or  withdrawal  of 
certain  allegations  in  an  election  petition,  it  ooold 
not  permit  the  withdra«ral  of  a  distinct  praveTf 
such  as  that  claiming  the  seat ;  that  this  would  be 
analogous  to,  if  not  within,  the  sections  of  the  Act 
and  the  rules  relating  to  the  withdrawal  ol  an 
election  petition,  and  that  such  withdrawal,  if  per- 
missible at  all,  should  be  guarded  by  similar  pro- 
visions, and  not  allowed  by  the  coort  on  mere 
application  and  affidavits,  and  that  the  respondent 
ought  not  to  have  his  right  to  adduce  recriminatoiy 
evidence  taken  from  him  by  such  an  applicatioQas 
this.    We  were  of  opinion  that  the  arguments  for 
the  respondent  were  well  founded,  and  that  the 
application  should  be  refused,  and  as  the  mattar 
pressed,  the  trial  being  near  at  hand,  we  annoanoed 
our  decision  to  that  effect,  and  we  now  prtMsaed  to 
state  the  main  grounds  on  which  it  prooeeded.    h 
will  be  observed  that  the  second  section  <d  tlie  Aot 
•  above  alluded  to  states  that  the  powers  there gnrw 
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shall  be  subject  to  the  provisions  of  the  Act,  and 
we  think  it  clear  that  the  jurisdiction  conferred  by 
the  Act  cannot  be  in  all  respects  the  same  as  that 
of  the  court  in  ordinary  causes.  Numerous  pro- 
Tisions  of  the  Act  have  reference  not  merely  to  the 
individual  interests  or  rights  of  petitioners  or 
respondents,  but  to  rights  of  electors,  of  con- 
stituencies, and  of  the  public  in  purity  of  election, 
and  in  having  the  member  seated  who  is  duly 
returned  by  a  majority  of  proper  votes.  It  ap- 
pears to  us  also  that  the  scope  of  the  Act  is  that 
petitions  should  not  be  mere  pleadings,  nor  framed 
for  the  purpose  of  intimidating  or  in  any  way  induc- 
ing the  respondent  to  abandon  his  seat,  still  less,  of 
course,  should  they  be  collusive,  but  that  they 
should  bo  real,  well  considered,  and  not  lightly  to 
be  withdrawn  either  in  whole  or  in  part.  (See 
ss.  5,  6,  8,  sect.  11,  sub-sects.  14, 15,  16,  ss.  20,  25 
to  42,  and  other  parts  of  the  Act.)  By  sect.  5  of 
the  Act  a  petition  may  be  presented  by  a  person 
who  votea  or  had  a  right  to  vote  at  the  election, 
or  by  a  person  claiming  to  have  a  right  to  be 
returned  or  elected.  By  sub-sect.  13  of  sect.  11 
the  judge  is  to  determine,  not  merely  whether  the 
member  whose  return  or  election  is  complained  of, 
but  whether  any  or  what  other  person  was  duly 
returned  or  elected,  and  sect.  53  speaks  of  a 
petition  complaining  of  an  undue  return  and 
claiming  the  seat  for  some  person.  These 
sections  show  that  not  merely  may  the  can- 
didate who  is  not  returned  claim  the  seat,  or 
in  other  words,  claim  to  have  been  duly  elected, 
but  that  any  other  voter  might  claim  the  seat  for 
a  candidate  who  has  not  been  returned,  and  claims 
have  been  so  made,  as  in  Stevens  v.  Tillet  (ubi 
sup.)  and  other  cases.  This  right  of  petitioning 
shows  that  the  Act  contemplated  in  regard  to 
petitions  not  merely  the  rights  of  candidates  not 
returned,  but  the  rights  of  the  constituency,  in 
order  to  insure  that  the  person  really  elected 
should  be  their  member,  and  this  without  the  cost 
and  disturbance  of  a  new  election,  as  the  judge*s 
decision  in  favour  of  such  claim  is  final:  (l^aunion 
ease,  L.  B«p.  4  G.  P.  361.)  It  appears  to  us  that  it 
would  be  an  infringement  of  this  right  if  a  petition 
having  been  presented  by  one  person  (in  this  case 
a  canaidate  claiming  the  seat),  the  claim  to  the 
seat  could  be  withdrawn  by  the  mere  motion  of 
the  person  presenting  it  after  the  twenty -one  days, 
when  no  other  petition  could  be  presented,  and 
thas  the  voters  be  prevented  from  claiming  the 
seat  for  one  who  may  be  the  duly  elected  repre- 
sentative, or  on  the  other  hand  from  showing  by 
means  of  the  recriminative  charges,  which  put  in 
issue  the  claim,  that  the  claimant  is  not  a  person 
entitled  to  the  seat  by  that  election,  or  that  he  is 
disqualified  for  future  elections,  such  withdrawal 
not  being  accompanied  by  the  power  to  substitute 
another  person  as  petitioner,  by  means  of  which 
the  inquiry  might  be  gone  into  at  the  trial.  A 
right  to  have  an  election  petition  proceeded  with, 
though  one  object  of  it  is  obtained,  is  reopened,  by 
sect.  18  of  the  statute,  which  provides  that  an  elec- 
tion petition  shall  be  proceeded  with  notwithstand- 
ing the  acceptance  by  the  respondent  of  an  office 
of  profit  under  the  Crown.  It  appears  to  us  that 
the  withdrawal  of  this  portion  of  the  prayer  of  the 
petition  is  in  pari  materia  with,  even  if  it  is  not 
within,  the  provision  of  the  Act  relative  to  the 
withdrawal  ol  a  whole  petition.  We  see  no  reason 
why  the  prayer  claiming  the  seat  for  some  one 
might  not  form  the  subject  of  a  separate  petition 


from  that  which  is  directed  against  the  return  of 
the  sitting  member,  and  if  so,  it  would  be  within 
the  provisions  of  sect.  35,  and  the  rules  XLY.,  et 
eeq.,  carrying  out  those  provisions,  which  provide 
inter  alia  for  due  notices  to  be  given  to  tne  con- 
stituency, and  for  the  substitution  by  leave  of  the 
judge  of  another  person  in  place  of  the  peti- 
tioner. If  this  be  so,  and  these  sections  and  rules 
apply  to  a  petition  simply  claiming  the  seat  for 
some  person,  we  see  no  reason  why  they  should 
not  apply  to  such  claim  when  the  prayer  including 
it  is  joined  with  another  or  other  prayers,  and  if, 
in  the  latter  case,  by  reason  of  the  words  "  in 
whole  or  in  part,"  not  occurring  in  the  provision 
of  the  Act  as  to  withdrawal  of  petitions,  applica- 
tions such  as  the  present  do  not  fall  within  such 
provision,  we  see  no  reason  why  at  all  events  the 
election  judges  may  not  under  sect.  25  make  rules 
for  properly  guarding  the  interest  of  the  parti- 
cular constituency  and  of  the  public  in  respect  of 
such  application.  We,  however,  incline  to  think, 
lUthough  it  is  not  necessary  to  decide  this  point 
in  the  present  case,  that  an  election  petition  under 
the  Act  (sect.  35)  is  not  the  less  an  election  peti- 
tion because  it  is  joined  in  one  document  with 
another  petition,  and  if  so,  the  provisions  as  to 
withdrawal  apply  to  the  present  case.  By  sect. 
22,  two  candidates  may  be  made  respondents  to 
the  same  petition,  and  this  case  may  for  the  sake 
of  convenience  bo  tried  at  the  same  time,  but  "  for 
all  the  purposes  of  this  Act  such  petition  shall  be 
deemed  a  separate  petition  against  each  respon- 
dent ;"  this  section  shows  that  two  petitions  may 
be  joined  in  one  document  and  tried  at  one  time. 
By  sect.  26,  it  is  provided  that  "  so  far  as  the 
rules  framed  under  sect.  25  do  not  extend,  the 
principles,  practice,  and  rules  on  which  com- 
mittcs  of  the  House  of  Commons  have  heretofore 
acted  in  dealing  with  election  petitious,  shall  be 
observed  as  far  as  may  be  by  the  court  anci  judge 
in  the  case  of  election  petitions  under  this  Act." 
It  therefore  becomes  desirable  to  see  what  has 
been  the  mode  in  which  election  committees  have 
dealt  with  cases  analogous  to  the  present.  In 
the  Clare  case  (W.  &  B.  143),  recriminatory 
evidence  was  allowed  to  be  given  against  a 
candidate  for  whom  the  seat  was  claimed, 
though  the  claim  to  the  seat  was  abandoned.  So 
also  in  the  Coventry  case  (1  Peck.  99)  and  other 
cases  cited  in  Mr.  Rogers'  Law  and  Practice  of 
Election  Committees,  edit.  1863,  p.  470.  The  New 
Windsor  case  (2  Peck.  193),  cited  in  the  pre- 
sent case  by  the  learned  counsel  for  the  petitioner, 
does  not  appear  to  conflict  with  the  other  de- 
cisions, as  the  committee  there  allcmed  recrimina- 
tory evidence  to  be  given  against  a  petitioner 
who  had  abandoned  his  claim  to  the  seat. 
The  Maldon  case  (2  P.  R.  A  D.  143)  was 
also  relied  on  for  the  petitioner.  In  that 
case  there  were  three  petitions ;  the  second  peti- 
tioner, who  charged  bribery  and  treating  against 
the  sitting  members,  and  claimed  the  seat  for 
himself,  wholly  withdrew  his  petition,  and  what 
the  committee  decided  was  to  decline  to  pro- 
ceed upon  the  applcation  of  a  third  petitioner, 
which  alleged  corrupt  practices  against  the  second 
petitioner,  the  committee  having  unseated  the 
sitting  members  on  the  first  petition.  This  deci- 
sion does  not  appear  to  us  substantially  to  conflict 
with  the  other  decisions  of  election  committees, 
as  tribunals  of  this  description  must  have  some 
discretion  as  to  where  inquiries  are  to  stop.    The 
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practice  of  committees  of  the  House  of  Commons 
appears  to  as,  therefore,  to  be  strongly  in  favour 
of  not  excluding  recriminatory  evidence  by  the 
sitting  member,  when  the  seat  is  claimed  by  the 
petition  and  the  petitioner  afterwards  desires  to 
abandon  the  claim,  and  the  exclusion  of  such 
evidence  appears  to  be  the  only  object  sought  by 
this  application,  as  if  it  were  not  desired  to 
exclude  this,  or  if  it  were  known  that  no  recrimina- 
tory evidence  would  be  adduced,  the  alleged 
object,  as  to  saving  costs,  could  be  obtained  by 
giving  the  respondent  notice  that  no  evidence 
would  be  tendered  in  support  of  the  claim  to  the 
seat,  and  that  that  claim  would  not  be  persisted 
in  at  the  trial.  The  learned  counsel  for  the  peti- 
tioner fairly  admitted  the  fact  that  frequently,  if 
not  universally,  election  petitions  were  presented 
on  the  last  of  the  twenty-one  days,  and  that  if  so^ 
information  was  not  given  by  them  of  which  mem- 
bers of  the  constituency  could  avail  themselves 
by  presenting  in  due  time  another  petition,  if 
they  found  the  requisite  ^legations  and  prayer 
in  the  petition  presented  were  unsatisfactory  to 
them.  This  may  present  a  difficulty  in  remedying 
a  defect  if  a  prayer  such  as  this  joined  with 
another  prayer  m  one  document  is  not  within  the 
clauses  and  rules  as  to  withdrawal ;  but  we  do  not 
see  that  it  affords  an  independent  argument  in 
favour  of  granting  this  application,  and  it  is  a 
difficulty  which  may  probably  be  lessened  or 
removed  by  rules  under  sect.  25.  It  is  also  to  be 
observed  thar,  although  petitions  may  be  pre- 
sented at  the  last  moment,  it  is  commonly  known 
in  the  county  or  borough  that  such  petitions  are 
likely  to  be  presented,  and  if  any  suspiciou  exists 
that  they  are  sham  petitions,  means  are  taken  by 
those  who  are  in  earnest  to  lodp^e  petitions,  and 
the  entire  withdrawal  of  collusive  petitions  is 
guarded  against  by  the  provisioos  of  the  Act  to 
which  we  have  alluded.  In  one  point  of  view  it 
is  an  argument  against  our  allowing  this  prayer 
to  be  withdrawn,  that  if  there  be  no  power  under 
the  withdrawal  clauses  to  substitute  a  person  for 
the  petitioner  as  to  this  prayer  the  constituency 
will  be  without  means  of  proving  either  that  the 
petitioner  is  the  duly  elected  member,  or  to 
answer  his  allegation  that  he  is  elected,  or  to  show 
that  he  is  unfit  to  serve  in  a  future  Parliament, 
he  himself  having  raised  their  issue  by  claiming 
the  seat.  We  by  no  means  decide  that  this  court 
has  no  power  to  make  amendments  in  petitions, 
provided  it  sees  that  no  injurious  or  unjust 
result,  or  that  a  beneficial  result  will  follow.  In 
Pickering  v.  Stariin  (28  L.  T.  Rep.  N.  S.  111), 
the  Court  of  Common  Pleas  allowed  in  the  case 
of  a  municipal  election  petition  an  amendment  by 
adding  two  paragraphs  relating  to  matters  dis- 
covered after  the  filing  of  the  petition.  On  the 
other  hand,  in  Maude  v.  Lowley  (L.  Rep.  9  C.  P. 
165)  an  application  for  an  amendment  bv  addition 
of  allegations  as  to  the  acts  committed  in  other 
wards  besides  those  named  in  the  original  peti- 
tion was  refused  by  this  court.  We  do  not  enter 
into  the  arguments  as  to  the  question  of  the  posi- 
tion of  the  sureties  being  altered,  as  the  counsel 
for  the  petitioner  agreed  to  make  their  consent  to 
this  amendment  a  condition  in  his  leave  to  amend. 
We  cannot  discard  the  question  of  possible  collu- 
sion in  favour  of  particular  individuals.  The  pro- 
visions giving  protection  against  the  chance  of 
this  must  be  of  general  application,  and  its  possi- 
biJity  jealously  watched  by  judges  and  the  court. 


Here,  if  the  petitioner  suffers  in  the  resolt,  he  hii 
brought  it  on  himself,  but  if,  as  he  states  in  hii 
affidavit,  he  has  no  cause  for  apprehension,  he  cm 
hardly  suffer  anv  damage,  as,  if  he  gave  notioe  to 
the  other  side  of  not  pressing  his  claim,  and  if  in 
consequence  of  particulars  furnished  bv  the  re- 
spondent he  had  to  go  to  expense  in  defending 
the  conduct  of  himself  or  his  agents,  and  he  does 
this  successfully,  the  election  judge  will  probibly 
decide  in  his  favour  as  to  the  costs  of  sach  d^ 
fence.  If  otherwise,  he  can  hardly  oomplaia  of 
having  to  pay  them.  That  the  matter  may  be 
entirely  open  for  the  discretion  of  the  learned 
judge  at  the  trial,  we,  in  refusing  this  application, 
leave  the  costs  of  it  to  be  adjudicated  upon  by  the 
judge  who  tries  the  case. 

Applicaiion  refiued. 

Solicitors  for  the  petitioner,  Bobinson  and  Prm' 
ton. 

Solicitors  for  the  respondent,  Wyaiif  HoMu, 
and  Hooper, 

Dec.  1  and  2,  1875 ;  and  Jan,  20, 1876. 
Rhodes  and  another  v.  The  Airedale  DEADua 

COMMISSIONEBS. 

Arbitration  under  epecial  Act  incarj^oraiing  flu 
Lands  Clausee  Act  1845 — CompenscUton — Aeiioii^ 
able  damage — Award— Evidence  of  umpire— 
Removal  of  shoals  from  bed  of  river — Ltu^ 
Clauses  Consolidation  Ad  1845 — Airedale  Dram' 
age  Act  (24  ^  25  Vict,  c  160). 

By  the  AiredaU  Drainage  Act  (24  ^  25  Viet,  c  160) 
the  defendants  were  empowered  to  execute  eertam 
works,  and  by  that  Act  it  was  provided  ikat  "fM 
compensation  shall  from  time  to  time  alter  tks 
passing  of  this  Act  ,  .  ,  be  made  by  ike  drfeur 
dants  .  .  .  **io  the  owners,  occupiere,  and  leisem 
for  the  time  being  sustaining  any  damage  (f 
reason,  or  in  any  way  consequential  upon,  m 
exercise  of  any  of  the  powers  of  this  Act  of  ike 
lands  and  hereditaments  of  F,,*'  .  .  .  "and  ta 
case  of  dispute  as  to  the  amount  of  such  eompenr 
sation,  the  same  shall  be  settled  by  arbitratum  m 
manner  provided  for  the  settling  of  question  if 
compensation  in  the  Lands  Clauses  ConsoHdaHim 
Act  1845." 

The  plaintiffs  were  occupiers  of  lands  ofF,^  and  At 
defendants  executed  works  under  the  above  Ad, 
by  reason  of  which  the  plaintiffs  alleged  they  had, 
as  such  occupiers,  sustained  injury  to  the  lamdif 
F.  occupied  by  them.  An  umpire  was  appoimtti 
under  the  provisions  of  the  Lands  Clauses  Ootir 
solidation  Act  1845,  in  accordance  toiih  the  abcm 
Act,  who,  by  his  award,  awarded  to  the  pIOM^ft 
1102.  and  costs  as  the  "  df images  sustained  by  m 
plaintiffs  Oy  reason  of  and  consequential  upom  tks 
exercise  by  the  commissioners  of  the  powers  of  tkt 
Airedale  Drainage  Act,**  At  the  trial  the  pkmr 
tiffs  only  put  in  the  award,  which  tiie  judge  Am 
ruled  was  prima  fa^ie  evidence  reguirtn^  m 
answer  from  the  defendants.  The  dtfmdmti 
pleaded,  first,  a  plea  denying  the  validify  of  tt« 
award;  secondly,  a  plea  setting  o%U  ike  amari 
and  a  special  case  explaining  it,  drawn  by  As 
arbitrator,  which  plea  was  held  bad  vipom  it 
murrer ;  thirdly,  that  the  timptra  had  awatrU 
damages  beyond  his  jurisdiction;  faurtklg.  Ad 
the  plaintiffs  had  sustained  no  damoffs,  l%i 
judge  having  ruled  as  above,  the  defeisdasUs  fud  iii 
as   the  evidence  of  the  umpire,  6y  oowitwfc  Ai 
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wpecial  case  drawn  hy  him  explaining  hie  award. 
The  judge  then  directed  a  verdict  for  the  vlaintiffe. 
In  this  special  case  the  works  done  hy  the  defen' 
dants  were  described,  inter  alia,  as  the  removal 
from  the  river  side*'  of  shoals  formed  therein  by 
ffraoel  soU  and  otiier  materials^  which  from  time 
to  time  had  been  brought  down  by  tributaries 
ijf  the  said  river  near  the  confluence  iherew ith  of  the 
said  tributaries,**  and  the  umpire  further  stated 
therein  "  there  was  no  sufficient  evidence  before  me 
io  enable  me  to  determine  ons  way  or  the  other, 
whether  the  said  works,  exdusive  of  the  removal  of 
the  said  shoals  and  weir,  caused  the  "  damage 
complained  of. 
Held,  tha$  the  defendants  were  entitled  to  heep  the 
verdict;  that  it  sufficiently  appeared  thai  the 
damage  was  a^ctionable  damage. 

Lord  Coleridge,  OJ,,  and  Archibald,  J.,  on  the 
ground  thai  the  award  wasprimd  fade  evidence 
against  the  defendants  of  their  liability,  and  that 
the  award  and  findings  of  the  umpire  given  in 
evidence  at  the  trial,  showed  that  the  damage  in 
respect  of  which  compensation  was  awarded  was 
actionable  damage,  though  they  were  of  opinion 
thai  even  if  the  damage  were  not  actionable 
damage,  the  award  would,  by  reason  of  the  special 
clauses  of  the  Airedale  Drainage  Act,  be  valid, 

Amphlett,  B.,  on  the  ground  thai  the   award, 

taken  in  connection  with  the  pleadings  setting  out 

in  the  special  case,was  primdfade  evidence  against 

the  defendants    of  their    liability,    and  that  it 

sufficiently  appeared  that  the  damage  was  action' 

aiole  damage,  though  if  it  had  not  so  appeared  the 

award  would,  in  his  opinion,  be  invalid, 

Thb    facts  and  the   argaments  made  use  of  by 

oonnsel  in  arguing  the  rule  are  so  fully  discussed 

in  the  judgments  that  it  is  unnecessary  to  repeat 

them. 

Manisty,  Q.O.,  Bidder,   Q.G.,  and   Oave,  Q.G. 
showed  cause  (let  and  2nd  Dec.  1875). 

HerscheU,  Q.C.  and  K,  Digby  supported  the 
mle. 

Cur  adv.  vuU. 
The  following  judgments  were  delivered  on  the 
2ath  Jan.  1876. 

Lord  CoLEBiDOB,  O.J. — My  brother  Archibald 
concurs  in  this  judgment  which  I  am  about  to 
read.  This  was  an  action  on  an  award  made  by 
Mr.  Kemplay,  who  was  appointed  umpire  under 
the  Airedale  Drainage  Act,  a  private  Act  passed 
in  1861,  and  with  which  the  Lands  Glauses  Acts 
1845  and  1860  were  incorporated,  "  save  so  far  as 
any  of  the  sections  and  provisions  of  those  Acts 
were  expressly  excepted  or  varied"  by  the  Act 
itaelf .  The  45th  section  of  the  private  Act  enacted 
that  the  arbitration  should  be  conducted  *'  in  the 
manner  provided  for  the  settling  of  questions  by 
arbitration  in  the  Lands  Clauses  Act  1845 ; "  and 
the  Court  of  Common  Pleas  held  on  demurrer  in 
this  very  case  that  Mr.  Kemplav  was  precluded  from 
stating  a  special  case  as  he  wisned  to  do,  and  indeed 
provisionally  did,  to  obtain  the  opinion  of  the  court 
on  certain  questions  of  law  which  arose  in  the 
oonrse  of  the  proceedings  before  him.  Some  of 
these  questions  are  raised  in  a  less  convenient 
form,  and  must  be  determined  in  our  judgment 
imon  this  rule.  This  action  is  brought  upon 
Itr.  Kemplay's  award  for  the  sum  of  110{.  and 
oostSy  which  he  found  to  be  the  amount  of 
damages  sustained  by  the  plaintiffs  by  reason  of 
~  oonseqnentiai  upon  the  exercise  by  the  com- 
of  Uie  powers  of  the  Airedale  Drainage 


Act."    It  was  tried  before  me  at  Guildhall,  when 
the  plaintiffs  contented  themselves  with  putting 
in  the  award  of  Mr.  Kemplay,  and  then  closed 
their  case.    The  defendants  had  pleaded  first  in 
effect  denying  the  validity  of  the  award  under  the 
Airedale  Drainage  Act.    I^ext  thev  had  set  out  the 
award  and  special  case,  and  pleadeaaplea  which  has 
been  held  bad  upon  demurrer.    Thirdlv,  they  had 
pleaded  that  the  umpire  had  awarded  damages  in 
respect     of    matters    beyond    his    jurisdiction. 
Fourthly,  they  had  pleaded  that  the  piaintiff9  had 
not  sustained  any  such  damage  as  entitled  them  to 
compensation  under  the  provisions  of  the  Airedale 
Drainage  Act.    The  fifth  and  sixth  pleas  are  not 
necessary  to  be  considered  for  the  purposes  of  this 
judgment.    On  this  state  of  pleadings  and  proof 
the  defendants  insisted  that  there  was  nothing  to 
1(0  to  the  jury,  and  that  a  nonsuit  should  have 
been  directed.    Mr.  Kemplay  was  called  by  them, 
and  it  WHS  agreed  that,  without  being  formally 
sworn  and  examined,  it  should  be  taken  that  he 
had  repeated  in  the  witness-box  the  statements 
made  in  the  special  case  appended  to  his  award. 
No  further  evidence  was  given  by  the  defendants, 
except  that  a  witness  was  called  to  establish  the 
fact  that  the  defendants  had  no  funds  in  hand  to 
meet  the  demands  made  on  them  by  the  plaintiffs ; 
but  the  latter  evidence  became  immaterial  as  the 
point  to  which  it  was  directed  was  abandoned  in 
the  argument  upon  the  rule.    On  this  state  of  the 
pleadings  and  the  proof,  I  directed  a  verdict  for 
the  plaintiffs  for  2444Z.  19«.  8(2.,  the  amount  of  the 
damages  and  the  costs  incurred  in  ascertaining 
them ;  and  the  defendants  had  leave  to  move  to 
enter  the  verdict  for  them.    The  rule  was  obtained 
as  a  matter  of  convenience  and  by  agreement  to 
enter  either  a  nonsuit  or  a  verdict  in  the  alter- 
native, and  we  are  now  to  determine  whether  that 
rule  should  be  made  absolute  or  discharged.    It 
is  necessary  to  determine  first  whether  the  evidence 
given  by  the  plaintiffs,  which  was  confined  to  the 
award,  called  upon  the  defendants  for  any  answer; 
secondly,  whether  if  it  did,  the  statements  in  the 
special  case,  which  are  to  be  taken  as  the  evidence 
of  Mr.  Kemplay,  afford  that  answer.    The  solution 
of   this    latter     question     depends    on,    thirdly, 
whether  the  damage  for  which  the  plaintiffs  are 
entitled  to  be  compensated  under   the  Airedale 
Drainage  Act  is  such  damage  only  as,  without  the 
Act,  would  have  been  actionable;   and  fourthly 
whether  all  the  damage  for  which  it  appears  the 
umpire    awarded  compensation    to  the  plaintiffs 
was  or  was  not  such  damage.    It  will   tend  to 
clearness,  though  it   may  at   first   sight  appear 
illogical,  if  we  consider  the  latter  question  before 
the  former  one.    For  if  the  damage  giving  a  right 
to  compensation  under  the  Airedale  Draiuafire  Act 
be  not  mere  y  actionable  damage,  but  injury  or 
harm,  though  not  actionable ;  or  if  upon  the  whole 
case   taken  together    there   should    be  evidence 
that  no  damage  but  damage  otherwise  actionable 
was,  in  fact,  taken  into  account  by  the  umpire 
in    ascertaining    the    amount    of    compensation, 
then   there    could    be    no    question  of    nonsuit, 
and  the  verdict  could  not  be  entered  for  the  defen- 
dants; and  furthermore,  the  authoritv  of  the  cases 
decided  upon  the   Lands  Clauses  Acts,  and  on 
statutes  containing  equivalent  provisions  to  the 
provisions  of  these  Acts,    would    be  materially 
weakened,  because  those  cases  would  not  then  be  in 
point.     Now    the    Airedale    Drainage    Act    was 
passed,  as  the  preamble  recites,  for  the  publia 
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object  of  improving  the  drainage,  and  thereby  the 
health  of  a  large  district  in  the  West  Biding.    It 
authorised  the  execution  by   the  defendants  of 
considerable  works  according  to  deposited  plans 
and  sections ;  and  these  works,  which  are  enu- 
merated in  the  36th  section  of  the  Act,  include 
"  the  removing  from  the  river  Aire  of  shoals  and 
other    obstructions;"    and    after    setting    out  a 
variety  of  works  to  be  executed,  and  conferring  on 
the  commissioners  a  variety  of  powers  for  the 
purpose  of   executing    them,    the    43rd    section 
enacts,  in  the  first  portion  of  it,  as  follows  :   "  In 
the  execution  of  this  Act  the  commissioners  shall 
do  as  little  damage  as  may  be,  and  subject  to  the 
provisions  of  this  Act  shall  make,  to  all  parties 
entitled,  compensation  for  all  damage  or  injury  so 
done."     It  has  already  been  mentioned  that  the 
Lands   Clauses  Acts  are  incorporated  with  the 
Special  Act.     Then  follow  two  clauses  in  favour 
of  two  sets  of  properties,  the  language  of  which 
clauses  is  the  same,  except  as  to  the  properties 
afiected  by  them.    The  44th  is  in  favour  of  the 
owners,  lessees,  and  occupiers  of  the  lands  com- 
monly known  as  the  Riddicsden  Hall  Estate  and 
Lenton  Farm.      The  45th,  under  which  the  pre- 
sent plaintiffs  claim,  is  as  follows:   '*Full  com- 
pensation shall,  from    time    to    time,  after    the 
passing    of    this    Act,  but    not    beyond  twenty 
years  from  and  after  the  completion  of  the  cuts, 
embankments,  and  works  by  this  Act  authorised, 
be  made  by  the  commissioners  out  of  the  rates  to 
be  levied  under  this  Act  to  the  owners,  lessees, 
and  occupiers  for  the  time  being,  sustaining  any 
damage  by  reason  or  in  any  way  consequential 
upon  the  exercise  of  any  of  the  powers  of  this  Act 
of  the  lands  and  hereditaments  of  William  Fer- 
rand,  Esq.,  situate,  &c. ;  and  in  case  of  dispute  as 
to  the  amount  of  compensation,  the  same  shall  be 
settled  by  arbitration  in  the  manner  pro/ided  for 
the    settling    of  questions    of    compensation  by 
arbitration  in  the  Lands  Clauses  Consolidation  Act 
1845.*'    The  plaintiffs  are  tenants  of  Mr.  Ferrand, 
and  claim  under  this  section ;  and  the  question  is, 
in  respect  of  what  have  they  a  right  to  claim  ? 
In  respect  of  actionable  damage  only,   say  the 
defendants.    The  Lands  Clauses  A^jts  are  incor* 
porated,    and    a    long    series    of    decisions,    too 
numerous  and  uniform  to  be  now  disputed,  has 
settled  that  the  damage  for  which  compensation 
can  be  recovered  under  the  procedure  enacted  by 
the  Act  of  1845  is  actionable  damage  only.    The 
words  of  the  45th  section  of  the  Airedale  Drainage 
Act  are  no  wider  than  the  words  in  the  analogous 
sections  in  the  Public  Health  Act  and  the  Water- 
works Clauses  Act.     They  are  substantially  the 
same,  and  under  these  last-mentioned  Acts  the 
courts    have     uniformly     confined    the    damage 
recoverable   to    actionable  damages.      The    New 
River    Company    v.    Johnson   (2   E.   &   E.   435 ; 
6  Jur.  K  S.  374;  29  L.  J.  93,  M.  C. ;  8  W.  Rep. 
179),  decided  upon  10  &  11  Vict.  c.  17,  s.  12  (The 
Waterworks  Clauses  Act) ;  Hall  v  The  Mayor,  §'c., 
o/Britftol  (15  L.  T.  Eep.  N.  S.  573 ;  L.  Rep.  2  C.  P. 
322 ;  36  L.  J.  110,  C.  P.),  decided  on  11  &  12  Vict. 
c.  63,  8.  144  (The  Public  Health  Act  1848),  are,  no 
doubt,  authorities  for  this  proposition.    The  Le- 
gislature, in  using  the  word   "damage,"   use  a 
word  to  which  a  legal  meaning  had  already  been 
affixed  by  judicial  decisions,  and  must  be  taken  to 
have  used  it  in  the  sense  ascertained  by  those 
decisions,  i.e.,  "  actionable  damage.*'    Nor  are  the 
defendants  driven  to  admit  that  the  44th  and  45th 


sections  do  not  give  the  persons  in  whose  favour 
they  are  enacted  any  greater  or  better  proteoiion 
than  they  already   had  under  the  words  of  the 
43nl.     For  under  the  44th  and  45th  sections,  the 
compensation  for  damage  may  be  ascertained  and 
awarded  *'  from  time  to  time,"  during  a  period  of 
twenty  years ;  whereas,  under  the  43rd,  as  to  all 
other  persons  than  those  protected  by  the  44ili 
and  4oth    sections,   it  can  be     ascertained   and 
awarded  only  once  for  ail.    These  considerations 
are,  no  doubt,  of  great  weight,  but  there  are  con- 
siderations on  the  other  side  of  equal  weight,  or 
greater.   It  is  difficult,  say  the  plaintiffs,  tobeUere 
that  the  44th  and  45th  sections  would  have  been  in- 
serted in  the  Act  in  their  present  shape,  merely  to 
provide  that  compensation  under  them  might  be 
ascertained  and  awarded  more  than  once.    These 
sections  appear  to  have  intended  to  give  the  pe^ 
suns  in  whose  favour  they  were  passed,  a  remedj 
wider  and   larger  than  the  Lands   Glauses  Jll% 
would  give.     They  were  the  price  paid  for  pro- 
curing the  acquiescrcnce  of  certain  powei'ful  pe^ 
sons  in  the  pai^sing  of  the  Act,  and  it  is  to  rednce 
the  price  almost  to  nothing  to  construe  them  as 
8uj;g<»sied  by  the  defendants.     For  the  permanent 
liability  to  injury  is  a  permanent  injury  to  the 
property,  which  might  be  taken  into  account  on  i 
single  assessment  of  compensation.     In  the  fint 
words  of  the  43rd  section,  "the  commissioDers 
shall  do  as  little  damage  as  may  be,"  it  is  plain 
that    ** damage"  is  used  in  the  broad  sense  of 
harm  or  mischief.  The  interpretation  of  the  public 
Acts   already  referred  to  is,   indeed,  now  estab- 
lished; but  it  has  been  established  not  witboot 
re^^istance,  and  the  acquiescence  of  the  House  of 
Lords  in  that  interpretation  has  been  by  no  means 
hearty  or  unqualified ;  and  in  such  an  Act  as  this 
there  is  good  reason  why  compensation  may  haw 
bt'en  given  for  damage  not  actionable ;  because  the 
commisssioners  are  clothed  with  large  and  varied 
powers  to  execute  largo  and  varied  works,  and 
may,  and  probably  do,  exercise  these  powers  to  do 
damage,  in  the  sense  of  harm  or  mi^chief,  which, 
although  not  actionable,  it  is  plain  no  individoal 
would  be  likely  to  do,  and  which  very  few  indh 
viduals  could  do.    If,  therefore,  the  decision  of 
this  case  turned  upon  this  point,  we  should  faafe 
been  prepared  to  hold  that  these  two  sections  did 
go,  in  their  true  meaning,  beyond  the  secttons  of 
the  Acts  which  have  been  referred  to  and  decided 
on ;  and  that  compensation  was  intended   to  be 
given  by  them  for  damage  other  than  actiooabls 
damage.    The  decision  of  the  case,  however,  does 
not  turn  upon  it ;  because  we  think  that  ooostra- 
ing  the  award  by  the  language  of  the  special  osseb 
no  damage  except  actionable  damage    has  bean 
included  by  the  umpire  in  the  subject-matter  of 
his  award  of  compensation.    For  this  purpose  ve 
assume  (what  we  have  still  to  discuss)  that  tiis 
award  is  evidence,  and  that  the  statements  of  tJbt 
umpire  as  to  his  findings  are  evidence  alsa    The 
whole  controversy  as  to  this  point  between  tkt 
plaintiffs     and     defendants,    turned    npon    th* 
true  construction   of  his  language,    aa    to    the 
removal  of  certain  shoals,  and  upon  tiie  qnestte 
what  kind  of  removal  had  taken  place  in  point  of 
fact,  and  how  far  that  removal*  aasamiBg  tl  ^ 
have  been  actionable  in  point  of  law*  waalburf 
by  the  umpire  to  have  caused  any  harm  in  poifll 
of  fact.    Ill  is  plain  that  if  the  umpire  bat  td» 
mitted  that  he  considered  and  awarded  oompMi' 
sat  ion  for  a  matter  not  within  the  Aot^  Ids  Mnri 
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ralid.  He  has  awarded  a  lump  sum,  and  if 
of  the  claims  for  which  that  lamp  sum  has 
given  is  bad,  the  whole  award  is  baa  also.    The 

of  Bucdeugh  v.  The  Metropolitan  Board  of 
ss  (L.  Eep.  3  Ex.  306;  L.  Rep.  5  Ex.  221; 
Jh.) ;  L.  Rep.  5  H.  of  L.  Cas.  418 ;  18  L.  T.  Rep. 

906;  23  L.  T.  Rep.  N.  S.  255  (Ex.  Ch.) ;  37  L.  T. 
N.  S.  I  (H.  of  L.  Cas.),  and  the  case  of  The 

Valley  Railway  Ccjnpany  (L.  Rep.  6  Eq.  429 ; 
.  J.  719,  Ch.)  are  conclasive  as  to  this.  It  is 
rtant,  therefore,  to  state  with  accuracy  what 
which  the  umpire  has  done.  He  has  described 
lets  of  the  defendants  in  respect  to  shoals; 
removal  from  the  river  Ayre  "  of  shoals 
ed  therein  by  gravel  soil  and  other  materials, 
h  from  time  to  time  had  been  brought  down 
ibutaries  of  the  said  river,  near  the  confluence 
$with  of  the  said  tributaries."  This  is  what 
defendants  didi  Then  he  finds  that  the 
tiffs  "sustained  damage  ...  by  reason 
id  consequential  upon  the  execution  by  the 
aissioners  (^.e.,  the  defendants)  of  all  the  said 
8,"  including  therein  the  removal  of  the 
s   above-mentioned.     He,  however,  compli- 

the  question,  it  must  be  admitted,  by  im- 
ately  appending  the  following  words :  "  There 
no  sufficient  evidence   before  me  to  enable 

0  determine  either  one  way  or  the  other, 
her  the  said  works,  exclusive  of  the  removal 
le  said  shoals  and  weir  aforesaid,  caused  the 
,  on  the  occurring  of  the  said  floodings,  to  be 
ed  to  greater  extents,  or  for  longer  periods  of 

or  to  be  more  damaged  than  it  otherwise 

1  have  been."  The  fair  construction,  how- 
of  the  umpire's  language  appears  to  us  to  be, 
the  removal  of  the  shoals  with  other  works, 
as  an  appreciable  ingredient  in  the  whole 
t,  did  damage  (we  will  here  say   it  in  the 

of  harm  or  mischief)  to  the  plaintiffs.  We 
er  think  that  the  fair  meaning  of  the  um- 
i  description  of  the  work  as  to  the  shoals 
lat  there  was  a  dealing  by  the  defendants 

the  bed  of  the  stieam,  beyond  that  mere 
ing  which  riparian  proprietors  would  have  a 

to  do,  supposing,  wliich  we  doubt,  that  what 
irian  proprietor  might  do  without  liability  to 
1  could,  as  a  matter  of  course,  be  done  by 
lefendantn  without  a  liability.  We  under- 
l  the  umpire  also  to  describe  the  removal  by 
efendants  of  long  standing  accumulations,  of 
3,  although  some  portions  may  have  been  of 
t  accretion,  the  substance  must  be  of  great, 
;h  unascertained,  age.  Damage  accruing 
such  acts  is  clearly,  in  our  judgment,  action- 
iamage.  We  acknowledge  the  authority  of 
ases  quoted  to  us  by  the  defendants'  counsel, 
B  effect  that  cleansing  and  scouring  of  a  river 
so  as  to  keep  the  stream  in  its  accustomed 
e,  and  at  its  accustomed  level,  is  not  only 
issible  in,  but  obligatory  upon,  a  riparian 
r.  This  is  the  effect  of  the  dictum  of  Lord 
in  The  King  v.  Wharton  (12  Mod.  510)  of  a 
ge  in  Rolle's  Abridgement,  Nusans,  A.,  and 
lat  is  attributed  to  Lee,  C.J.,  in  Brown  v. 
(1  Wil.  174),  and  we  have  no  intention  of 
ioning  the  law  there  laid  down.  But  it  is 
I7  clear  that  a  substantial  interference  with 
)ed  of  a  stream  so  as  to  increase  or  diminish 
low  of  water  to  the  detriment  of  other 
an  owners  is  a  thing  actionable  in  itself,  and 

dam^^  resulting  therefrom  is  actionable 
f^e.    It  was  so  held  by  Lord  Thnrlow  in 


Bohinson  v.  Lord  Byron  (1  Brown's  Ch.  Cas.  588), 
quoted  in  Goddard  on  Easements  284,  and  by  the 
House  of  Lords  in  Bichet  v.  Morris  (L.  Rep.  ^otch 
App.  47;  14  L.  T.  Rep.  N.  S.  835),a  case  to  which 
our  attention  was  drawn  with  great  minuteness  by 
the  plaintiffs*  counsel.    The  words  of  the  Airedale 
Dramage  Act  itself  appear  to  contemplate  such  a 
substantial  dealing  with  the  bed  of  the  river  by 
the  defendants,  and  we  think  that  on  the  findings 
in  the  special  case,  their  dealing  must  be  taken  to 
have  been  such  a  dealing  in  point  of  fact.     We  are, 
therefore,  of  opinion  that  even  on  the  view  of  the 
language    of   the    45th     section    of    the    Aire- 
dale Drainage  Act  most  favourable  to  the  defen- 
dants,  there    has    been    no   damage    considered 
by    the    umpire   in  ascertaining  the  amount  of 
compensation,  except  damage  that  is  actionable. 
Tnis,  however,  assumes  that  the  award  of  the 
umpire  is  some  evidence  of  the  facts  on  which  it  is 
founded,  and  that  the  statements  of  the  umpire, 
as  to  what  entered  into  his  consideration  in  ascer- 
taining the  amount  of  damage,  are  some  evidence 
of  the  facts  which  he  considered.    Whether  this  is 
so  or  not  is  the  only  point  which  remains  to  be 
discussed.    It  is  one  point,  because  if  the  award 
of  the  amount  of  compensation  for  damage  be 
prima  facie  evidence  that  the  damage  in  respect  of 
which  the  compensation  was  awarded  was  action- 
able, the  findings  of  the  umpire,   which  are  in 
truth  a  mere  explanation  of  his  award,  are  primA 
fa^ie  evidence  of  the  facts  necessary  to,  or  implied 
in  the  findings  and  of  the  award,  is  no  evidence, 
neither  are  the  findings.     Now,  the  award  is  part 
of  a  proceeding  under  an  Act  of  Parliament,  in  and 
by  which  the  jurisdiction  of  the  arbitrator  is  (for 
the  purpose  of  this  part  of  the  discussion  we  must 
assume)  confined  to  awarding  compensation  for 
actionable  damage.    In  this  respect  it  is  strictly 
analagous  to  the  proceedings  taken  before   the 
under  sheriff  and  a  compensation  jury,  who  can 
give  compensation    only  for    damage    which    is 
actionable.     In  such  a  case,  if  some  claims  made 
are  in  respect  of  damage,  which  is  not  the  subject 
or  corapentiation,  it  was  said  by  Lord  Cranworth 
in   TTie  Caledonian  Railway  Company  v.   Ogilvy 
(2  Macqueen,  229)  that  it  is  the  duty  of  the  sheriff 
or  under-sheriff  to  point  out  to  the  jury  which 
kind  of  damage  is  the  subject  of  compensation  and 
which  is  not.    The  award  is  good  upon  the  face  of 
it;  the  compensation  is  to  be  presumed  to  be 
according  to  the  claim.  (See  Russell  on  Arbitrators, 
433,  4th  edit.)      As  to  the  umpire  it  is  to  be  pre- 
sumed, until  the  contrary  appears,  that  he  kept 
within  his  jurisdiction,  and  did  not  receive  evidence 
of  damage  which  was  not  the  subject  matter  of 
compensation  under  the  Act.    As  to  the  compen- 
sation the  cUim  is  made  under  the  Act  and  for  the 
compensation  given  by  the  Act,  and  it  is  to  be 
presumed  till  the  contrary  appears  that  the  com- 
pensation following  the  claim  has  only  been  given 
for  damage    within  the  Act  under  which  it  is 
claimed.    In  most  of  the  decided  cases  the  want  of 
jurisdiction  is  apparent  on  the  face  of  the  awards 
set  out  in  them.     But  in  the  case  before  us  the 
claim  is  made,  and  the  compensation  is  awarded 
for  damages  in  general  terms ;  and  it  n^ust  be  pre- 
sumed,   until    the  contrary  is  shown,  that  the 
umpire  did  not  make  his  award  as  to  matters  over 
which  he  had  no  jurisdiction.     To  hold  the  con- 
trary, as  we  have  been  pressed  to  do,  would  lead  to 
consequences  of  which  the  barest  statement  is  very 
startling,  and  if  the  argument  ab  inconvenietUi  can 


288 


MAGISTRATES'  OASES. 


O.P.  Div.] 


Bhodes  akd  another  v.  Airedale  Draikaoe  OoMMiBsioirBBa. 


LO.P.  DiT. 


ever  have  a  legitimate  place  in  legal  reasoning,  it  I 
surely  should  have  place  here.      In  this  case  an 
eminent  lawyer  has  ascertained  the  fact  of  damage 
necessary  in  order  to  arrive  at  the  amount  of  com- 
pensation after  the  most  careful  and  prolonged 
inquiry,  on  the  examination  of  the  most  skilful  men 
of  science  on  each  side,  and  at  an  expense  of  more 
than  2000L    It  is  not  denied  that  this  is  not  con- 
olusive.    However  eminent  the  umpire  or  expen- 
sive the  inquiry,  it  is  admitted  that  the  defendants, 
as  they  may  plead,  so  may  prove  that  the  umpire 
has  been  mistaken  as  to  the  extent  of  his  juris- 
diction, and  that  his  award  is  invalid.     What  is 
oon tended  for  on  the  part  of  the  defendants  is  that 
the  award  and  evidence  of  the  umpire  is  not  even 
prima  facie  evidence  against  them,  and  that  the 
plaintiffs  must,  apart  altogether  from  the  award, 
prove  in  an  action  upon  it  what  has  been  variously 
called  a  shilling's  worth  of  actionable  damage  or  a 
cause  of  action.     But  in  such  a  case  as  this,  that 
means,  it  is  manifest,  that  they  must  prove  their 
whole  case  over  again,  for  almost  the  whole  of  the 
evidence  was  directed  to  making  out,  and  almost 
the  whole  of  the  expense  was  incurred  in  esta- 
blishing, the  fact  of  injury,  rather  than  the  amount 
of  compensation  to  be  paid  for  it ;  and  the  expense 
and  time  consumed  in  proving  a  shilling's  worth 
might  be  as  much  as  that  consumed  in  proving 
20,000{.  worth  of  actionable  damage.     Such  a  view 
of  the  law  needs  authority  to  support  it.    If  autho- 
rity could  be  found  we  should  have  deferred  to  it, 
whatever  our  own  opinion  might  be,  and  have  left 
our  judgment  to   be  set   right,  if  wrong,  upon 
appeal.  But  as  far  as  we  are  aware  there  is  no  such 
authority ;  certainly  none  of  the  cases  cited  to  us 
warrant  any  such  conclusion.    There  is  no  doubt 
that  it  has  been  determined  that  the  powers  of  the 
compensation  jury  (and  therefore  of  the  arbitrator 
or  umpire)  are  limited  to  determining  the  fact  of 
damage  and  its  amount,  leaving  the  question  of 
right  to  be  determined,  if  it  is  disputed,  in  an 
action  on  the  judgment  or  award.    This  was  held 
in  the  case  of  the  Queen  v.  London  and  North- 
Weaterji  Railway  Company  (3  E.  &  B.  443) ;  in 
which  Sir  John  Coleridge  elaborately  reviews  the 
earlier  cases,  both   ati  law  and    in    equity,  and 
especially  the  conflicting  decisions  of  Lord  Cotten- 
ham  in  the  London  and  North-Westeni  Railway 
Company  v.  Smith  (1  Mac.  &  G.  216 ;  19  L.  J.  193, 
Ch.)  and  of  Lord  Truro  in   the   East  and  West 
India  Docks  v.  Oattke  (3  Mac.  &  G.  155;  20  L.  J. 
217,  Ch.).     But  it  is  nowhere  suggested,  either  in 
the  judgment  or  in  argument,  that  though  the 
finding  of  the  jury  might  be  impeached  in  the  action, 
it  was  no  evidence,  whether  impeached  or  not. 
Indeed,  the  proceeding  in  that  case  to  bring  the 
inquisition  up  and   quash  it,   would   have    oeen 
useless :  if  unquasbed  it  was  not  even  a  step  in 
proof  in  an  action  brought  upon  it.     The  case  of 
Bradhy  v.  Southampton  Local  Board  (4  E.  &  B. 
1014 ;  24  L.  J.  239,  Q.  B.)  seems,  though  perhaps  not 
directly  in  point,  yet  to  lean  strongly  against  the 
defendants.     There  had  been  an  ea  parte  award 
against  the  Local  Board.    The  Local  Board  ad- 
mitted their  liability  if  there  had  beon  damage, 
and  the  plaintiff's  right  to  the  land  affected ;    but 
they  denied  that  any  actionable  damage  had  been 
done,  and  unless  it  had  been  done,  they  contended 
that  there  was  no  dispute  as  to  the  amount  of 
compensation,  and  that  the  award   was  without 
jurisdiction.     The  court  held   otherwise.     They 
said  that  the  only  question  at  issue  was  the  fact 


of  damage  and  the  amount,  and  that  the  arbitrate 
had  jurisdiction.    But  this  must  have  meftnt  thit 
the    award    ascertained    the    fact   of    actionable 
damage,  till  it  was  impeached,  and  that  it  oast 
upon  the  Local  Board  a  prima  facte  liability  to 
pay    the  sum  awarded.      The  cases  of  Bead  v. 
Victoria  Station,  Sfc^  Railway  Co.  (1  H.  A  G.  826; 
32  L.  J.  1(57,  Ex.) ;  and  Barber  v.  Noitinghamy  i^ 
Railway  Co.  (15  C.  B..  N.  S.,  726;  33  L.  J.  194 
C.  P. ;  9  L.  T.  Rep.  N.  S.  829),  weie  both  decided  on 
demurrer,  and  established  only  that  you  may  plead 
against  the  finding  of  a  jury,  or  arbitrator,  whidi 
is  not  here  disputed.     In  the  case  of  the  Dnke  of 
Buccleugh  v.  The  Metropolitan  Board  of  Workt 
questions  of  law  arose.    But  so  far  as  can  be 
gathered  from  the  report,  the  report  and  award 
of  the  arbitrator,  in  general  terms  and  f<ood  apon 
the  face  of  it,  was  taken  as  prima  fade  evidenoa 
that  damage  within  the  statute  had  been  sustained. 
In  Beckett  v.  The  Midland  Railway  Co,  (L.  Bep.  3 
C.  P.  82 ;  17  L.  T.  Rep.  N.  S  499 ;  37  L.  J.  11,  C.  P.) 
other  evidence  besides  the  award  seems  to  hsia 
been  given.    In  that  case,  however,  the  award 
merely  stated  that  a  narrowing  of  a  road  had 
injuriously  affected  the  plaintiffs*  house,  without 
going  on  to  say  whether  the  injury  and  deprecia- 
tion was  temporary   or  permanent,  a  permanent 
narrowing  of  a  roadway  being  within  the  statntflb 
whereas  a  temporary  one  is  not.    The  last  oan 
which  it  is  necessary  to  consider  is  Chapman  ▼. 
Monmouth  Railway  and  Canal  Company  (2  H.  A 
N.  267 ;  27  L.  J.  97,  Ex.).    This  case  is  the  ootj 
one  in  which,  so  far  as  I  know,  it  has  ever  beon 
suggested  that  an  award  of  this  sort    was  nol 
evidence  for  a  jury.    In  this  case  no  doubt  the 
point  was  taken.    But  there  is  no  decision  upon, 
or  even  allusion  to,  the  point  in  the  judgment  ot  the 
court.    At  the  trial  of  the  case  at  Nisi  PHus  Mr. 
Justice  Willes,  as  he  expressly  stated,  intended 
deliberately   to  disregarded  and  indeed  ovemk 
the  decision  of  the  Queen's  Bench  in  the  caae  of 
the  Queen  y.  London  and  North-Western  BaHwm 
Company  (3  E.  &  B.  443),  already  referred  to,  ana 
he  held  the  finding  of  the  jury  conclusive  upon 
the  title  as  well  as  upon  the  fact  and  amount  (tf  dam- 
age, and  refused  to  receive  evidence  to  impeach  it 
The  judgment  of  the  Court  of  Exchequer  is  can* 
fined  to  this  single  point,  and  the  rule  was  mada 
absolute  for  a  new  trial  on  the  short  and  sinrie 
ground  that  the  court  held  itself  bound  by  S» 
case  which  Willes,  J.,  had  proposed  to  overnik 
This  is  the  only  case,  so  far  as  I  am  awaie,  in 
which  the  point  now  insisted  on  appears  to  htm 
been  taken.    It  cannot  be  said  to  nave  been  at  all 
favoured  by  the  judgment.    It  appears  to  ua,  ia 
the  absence  of  authority  to  be  untenable,  and  «• 
are  aware  of  no  authority  which  gives  it  oonntenaooa 
On  the  three  important  points,  therefore,  insisted 
on  by  the  defendants  we  have  oome  to  a  oonclaiioa 
adverse  to  their  contention — on  the  construction 
of  the  45th  section  of  the  Airedale  Drainage  Aet 
(ii  point  perhaps  not  necesw*y  to  be  decided),  on 
the  character  of  the  works  e^kl&cuted  hj  the  defen" 
dants,  and  on  the  quality  of  nhe  damaee  resultoig 
from  them,  and  lastly  on  the.  effect  cF  the  awara 
and  findings  of  the  umpire.    '.For  theee  reasons  il 
follows  that  we  are  of  opinio r^ that  thia  role  shonld 
be  discharged. 

Amfhlett,  B. — The  first  qkestion  whidi  ItUi^ 
it  will  be  convenient  to  consider  in  thia  caaa  ■ 
whether  the  damage  for  whiJb  oompennatiab  otfi 
be  claimed  under  the  4oth  oUMue  of  IIm  Dninifl^ 
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Act  is  confined  to  actionable  damage.  Now  it 
oonld  not  be,  and  was  not,  in  fact,  denied  on  the 
part  of  the  plaintiffs  that  by  a  long  series  of  cases 
of  which  I  need  only  mention  the  Caledonian 
BaMway  Company  v.  Ugilvy  (2  Mac.  229),  it  is  per- 
fectly setUed  that  the  right  to  compensation  under 
the  o8th  section  of  the  Lands  Ciaases  Act  1845  is 
limited  to  actionable  damage.  It  is  true  that  the 
language  of  the  68th  section  of  the  Lands  Clauses 
Act,  which  speaks  of  lands  "being  injuriously 
affected,"  is  slightly  more  favourable  to  the  limited 
ooxistruotion,  but  the  courts  have  adopted  the 
same  construction  in  analogous  cases  where  the 
language  used  was  practically  identical  with  that  of 
the  clause  we  are  considering : — In  The  New  River 
Company  v.  Johnson  (2  E.  &  E.  435 ;  29  L.  J.  93, 
M.  C.)  under  the  Waterworks  Clauses  Act  (10  & 
11  Vict,  c,  17)  where  the  words  were  "  that  in  the 
exercise  of  the  powers  conferred  by  the  Act  the 
undertakers  shall  do  as  little  damage  as  can  be, 
and  shall  make  full  compensation  to  all  parties 
interested  for  all  damage  sustained  by  them 
through  the  exercise  of  such  powers  ;"  and  in  Hall 
V.  The  Mayor,  4-c.  of  Bristol  (L.  Rep.  2  C.  P.  322 : 
15  L.  T.  Rep.  N.  S.  572 ;  36  L.  J.  110,  C.  P.)  under 
the  Public  Health  Act  (U  &  12  Vict.  c.  63)  where 
the  words  were  "  that  full  compensation  shall  be 
made  ...  to  all  persons  sustaining  any  damage 
by  reason  of  the  exercise  of  any  of  the  powers  of  this 
Act.'*  I  cannot  but  think,  under  these  circum- 
atanoes,  that  it  would  be  very  undesirable  on  light 
grounds  to  disturb  this  unanimity  of  decision  upon 
apoint  constantly  arising  in  practice,  and  which  with 
the  single  example  of  Lord  Westbury  in  Bicket  v. 
Metropolitan  Bailway  Company  (16  L.  T.  Rep. 
N.  S.  542, 547 ;  L.  Rep.  2  H.  L.  176,  200),  has  been 
approved  of  on  general  grounds  by  almost  all  who 
bave  taken  part  in  such  decisions.  But  it  was 
argued  on  the  part  of  the  plaintiffs  that  the 
Legislature  must  have  used  the  word  "  damage  " 
in  a  more  extended  sense  in  the  45th  section,  since 
otherwise  that  section  would  have  given  the  owners 
and  occupiers  of  the  lands  mentioned  therein  no 
further  protection  than  they  would  be  entitled  to 
under  the  Lands  Clauses  Act.  I  think,  however, 
that  there  are  two  answers  to  that  argument. 
First,  having  regard  to  the  decision  in  the  King  v. 
The  Directors  of  the  Bristol  Dock  Company  (12 
East,  429) ;  and  the  language  of  Lords  Cranworth 
and  St.  Leonards  in  the  Caledonian  Railway 
Company  v.  Ogiivy  (sup,),  1  think  it  would  be  an 
arguable  question  (and  that  is  sufficient  for  this 
purpose)  whether  persons  who  have  riglits  in 
respect  of  a  public  road  or  a  public  river,  the  same 
in  principle,  but  ditferent  in  degree  from  other 
people,  could  claim  compensation  undt  r  the  Lands 
Clauses  Act  for  damage  either  to  one  or  the  other 
which  was  authorised  by  Act  of  Parliament; 
secondly,  the  compensation  given  by  the  45th 
clause  of  the  Drainage  Act  is  quite  different  from 
that  given  by  the  Lands  Clauses  Act.  In  the 
latter  case  compensation  is  given  once  for  all, 
whereas  in  the  former  case  it  is  to  be  given  from 
time  to  time,  the  reason,  nu  doubt,  for  which  was 
that  as  the  only  damage  that  could  accrue  to  the 
lower  lands  from  the  improved  drainage  of  the  upper 
would  be  at  flood  times  it  would  be  impossible  to 
estimate  the  damage  except  when  the  floods  hap- 
pened. These  reasons  satisfactorily  account  for 
the  introduction  of  the  special  clauses  without 
•opposing  the  Legislature  intended  to  enlarcre 
the   subject    matter    of  compensation.     Indeed, 


looking  at  the  object  of  the  Act,  which  was  for 
the  more  eflectual  drainage  of  a  large  tract 
of  country,  which  is  expressly  recited  to  be,  as 
it  manifestly  was,  for  the  public  benefit,  it  is 
difficult  to  suppose  that  the  Legislature  intended 
that  the  commissioners  in  the  execution  of  their 
duties  should  be  hampered  by  claims  for  com- 
pensation in  respect  of  acts  which  the  riparian 
proprietors  had  a  common  law  right  to  do  with 
impunity,  and  if  the  Legislature  had  any  such 
intention,  it  is  strange  that  they  should  have  used 
language  which  had  already  at  that  time  acquired 
by  judicial  decision  a  more  limited  sense.  In  my 
judgment,  therefore,  the  first  point  ought  to  be 
decided,  if  it  should  be  necessary,  in  fovour  of 
defendants.  Then  arises  a  question  how  the 
amount  of  such  actionable  damage  (if  any)  is  to 
be  ascertained.  By  the  terms  of  the  Act  in  case 
of  dispute  such  amount  is  to  be  settled  by  arbitra- 
tion as  provided  in  the  Lands  Clauses  Act,  and  it 
is  now  settled,  after  a  great  conflict  of  opinion 
among  the  judges,  that  the  jurisdiction  of  the 
arbitrator,  or  in  this  case  the  umpire,  is  confined 
to  settling  the  amount,  and  does  not  enable  them 
to  determine  what  is  or  is  not  actionable  damage 
as  distinguished  from  damage  in  fact.  The  Queen 
V.  The  London  and  North  Western  Railway  Com' 
pany  (sup.).  Chapman  v.  The  Monmouthshire  Rail' 
way  Company  (2  H.  A  N.  267 ;  27  L.  J.  97,  Ex.), 
Bradley  v.  The  Southampton  Local  Board  of 
Health  (sup.),  and  numerous  other  cases  are  to  be 
found  in  the  reports,  where  the  same  point  is 
either  decided  or  recognised.  It  follows  from 
these  decisions  that  after  the  award  it  is  com- 
petent to  the  defendants  in  an  action  to  recover  the 
amount  awarded  to  deny  that  there  was  any 
actionable  damage,  and  if  they  succeed  in  that 
issue  the  award  will  fall  to  the  ground.  So  far  I 
think  there  is  at  the  present  day  no  room  for  con- 
trovcrsv,  but  then  in  the  present  case,  since  the 
plaintiffs  produced  no  evidence  but  the  award 
itself,  the  question  arises  whether  the  award, 
though  ex  concessis  not  conclusive,  is  not  primd 
fads  evidence  of  actionable  damage.  On  the  part 
of  the  defendants  in  this  case  it  may  be  said  that 
it  would  be  very  extraordinary  to  hold  that  the 
finding  of  the  umpire  in  a  matter  in  respect  of 
which,  according  to  the  decision,  he  had  no  juris- 
diction at  all  should,  nevertheless,  have  the 
effect  of  changing  the  onu^  prohandi  from  the 
plaintiffs  to  the  defendants!  which  might  in  some 
cases,  and  probably  in  this,  be  of  vital  importance, 
and  the  remarks  of  Coleridge,  J.,  at  the  end  of 
his  elaborate  judgment  in  The  Queen  v.  The 
London  and  North  Western  Railway  Company 
(8t*/?.),  as  to  the  inconvenience  of  even  a  pre- 
liminary and  inconclusive  inquiry  when  there  is  to 
be  a  second  and  conclusive  trial,  are  well  worth 
attending  to.  Those  remarks,  however,  were 
made  in  a  case  where  the  damage  was  capable  of 
being  assessed  on  the  assumption  that  the  road 
alleged  to  be  stopped  was  a  public  road.  With- 
out going  into  the  question  whether  that  assump- 
tion was  correct  in  point  of  fact  or  not,  it  does 
not  apply  in  a  case  like  this,  when  it  was  abso- 
lutely necessary  for  the  umpire  to  ascertain  from 
what  acts  of  the  defendants  the  damage  arose, 
and  certainly  it  would  be  a  most  lamentable  waste 
of  time  and  inonoy  to  prove  that  matter  over 
again  in  the  action.  Upon  the  whole  I  am  of 
opinion  that  these  conflicting  views  may  be  best 
reconciled  by   holding,  as  I  am  disposed  to  do. 
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ttiat  the  award  oagbt  to  be  taken  as  primd  facie 
evidence  of  the  particular  acts  wkiich  give  rise  to  the 
damage,  but  not  any  evidence  at  all  on  the  question 
whether  such  damage  was  actionable  or  not,  that 
bein^  according  to  the  decisions  altogether  beyond 
tlie  jurisdiction  of  the  umpire  to  determine.  The 
only  question  then  which  remains  is  whether  the 
llnding  of  the  umpire  in  respect  of  those  acts 
enable  the  court  to  decide  that  the  damage 
arising  from  them  is  all  actionable ;  for  if  they  do 
I  thins  there  was  a  case  on  the  mere  evidence  of 
the  award  when  put  in  which  called  upon  the 
defendants  for  an  answer.  Now  if  the  case  had 
depended  upon  the  first  part  of  the  award,  before 
we  came  to  the  special  case,  I  should  have  thought 
the  court  could  not  have  so  decided,  because  it 
merely  finds  that  the  damages  assessed  arose  from 
the  exercise  of  the  powers  of  the  Act,  some 
of  which  extend  to  acts  which  might  have  been 
done  by  the  landowners  without  making  them- 
■elves  liable  to  an  action,  and  there  would  be 
nothing  in  the  award  itself  to  show  that  the 
damages  attributable  to  the  last  mentioned  acts 
were  excluded.  I  think,  however,  that  the  latter 
part  of  the  award  ought  not  to  be  excluded 
altoeether  from  consideration,  and  that  we  must 
read  the  award  by  the  light  of  the  facts  subse- 
auently  stated  in  the  special  case.  Now,  it  ia 
there  stated,  sect.  6,  that  there  were  four  distinct 
classes  of  works  taken  into  consideration  by  the 
umpire :  First,  diversions  of  tributaries ;  second, 
new  cuts ;  third,  removal  of  shoals ;  fourth, 
removal  of  weir,  and  all  these,  excepting  perhaps 
the  removal  of  the  shoals,  of  which  I  snail  say  a 
word  presently,  were  clearly  acts  in  respect  of 
which  damage  would  be  actionable.  Probably 
from  not  having  seen  the  evidence,  or  knowing 
the  way  in  which  the  case  was  shaped  before  the 
umpire,  I  find  it  very  difficult  to  ascertain  the 
exact  meaning  of  the  subsequent  findings,  but  I 
think  it  must  be  taken  to  be  this  :  The  damage  I 
have  assessed  has  been  occasioned  by  the  four 
classes  of  works  I  have  mentioned.  I  have 
ascertained  that  the  removal  of  the  weir  made  no 
substantial  difference,  and  I  am  unable  to 
ascertain  whether  the  works,  exclasive  of  the 
shoals  or  weir,  would  or  would  not  have  produced 
damage.  This  amounts,  in  mv  opinion,  to  a  finding 
that  the  damage  was  caused  by  the  conjoint  result 
of  three  acts,  and  that  the  proportion  due  to  each 
it  was  impossible  to  ascertain,  and  if  that  is  so, 
the  damage  would  be  actionable,  altbouj^h  that 
arising  from  one  of  these  acts,  if  it  could  have 
been  assessed  separately,  would  not  have  been  so. 
Entertaining  this  view  of  the  construction  of  the 
award  it  is  unnecessary  to  determine  whether 
damage  from  the  removal  of  the  phoals  alone 
would  have  been  actionable.  I  will  only  say, 
therefore,  that  I  think  that  question  one  of  con- 
siderable difficulty,  and  on  which  very  little 
authority  can  be  found  in  the  books,  and  I  should 
be  very  reluctant  to  decide  it  without  having 
before  me  all  material  circumstances  both  as  to 
the  formation  and  as  to  the  removal  of  the  Rhoals. 
For  the  above  reasons,  I  think  that  it  sufficiently 
appears  from  the  award  itself,  that  the  damage 
assessed  was  actionable  damage,  and  that  conse- 
quently the  rule  ought  to  be  discharged. 

Bide  discharged, 

NoTB.— This  deddon  has  sinoe  been  reversed :  (ante 
p.  251;  35  L.  T.  Bep.  N.  S.  46.    Ct.  of  App.) 


Solicitors  for  the  plaintiffs,  Fieid  and  Boicm^ 
agents  for  Taylor,  Jeffery,  and  Oo.,  of  Bradfinrd. 

Solicitors  for  the  defendants,  Phelps  and  Bidg' 
wick,  agents  for  Brown,  of  Skipton. 


EXCHEQUER   DIVISION, 
liepoited  bj  H.  Luaa  uid  A.  Pawbov,  Vrngn^ 

St-lAW. 


Wednesday,  May  24, 1876. 

(Before  Bramwsll,  Cleasbt,  and  Huddlbstoh,  BE) 

Bak£&  (Babt.)  v.  The  Yestb^t  of  St. 
Mabtlebovs. 


Damage  to  privaie  property  by  fmblie 

Raising  level  of  streets — Ohstruetum  of  cmmM 
lights — Property  injuriously  affeded — Claim  k 
cnmpensaiion  for — 8t,  Maryleoone  (Local)  Atts 
(35  Geo.  3.  e.  73,  s.  53 ;  57  Geo.  S,  c  29,  s.  58)- 
Lands  Clauses  Consolidation  Act  1845  (8  YicL  a 
18,  ss,  6  to  15,  and  16  to  eS)—Metrop6U9  Loed 
Management  Act  1855  (18  4*  19  VicL  6. 120^  ff. 
98>156,  151,  162)  ^  Incorporation  of  Lemit 
Clauses  Act  in  Metropolitan  Act — Exelusiotk  sf 
compulsory  clauses — Construction. 

The  defendants,  as  the  vestry  of  8L  McBn/Uhcm, 
were  empowered  by  local  Acts  (35  Geo.  3,  c  73»  tmi 
57  Geo.  3,  e.  29),  to  pave  and  repair,  and  to  raim 
or  lower  the  ground  of  the  streets  within  tkm 
district,  "  without  making  con^pensaOon  to  cwmtn 
of  property  thereby  injured.*' 

The  Metropolis  Local  Management  Act  1855  (18 1^ 
19  Vict.  e.  120),  by  sect  98  empowers  every  vestry 
to  pave  and  repair,  and  to  raise  or  lower  m 
ground  or  soil  of  the  streets  in  their  dietrid  at 
they  think  fit ;  and  by  sect.  150  they  have  pomsr 
to  purchase  **  any  land  or  ".ny  right  or  easemsai 
in  or  over  land,"  necessary  for  the  formaUon  er 
protection  of  any  works  authorised  to  he  emscehk 
under  the  Ad.    ny  sects.  151  and  152  <Jbe  Lamk 
Clauses  Act  of  1845  (8  Viet.  c.  18),  SBDospt  Oa 
pulsory  purchase  clauses,  16  to  68,  whiek 
expressly  excluded,  is  incorporated ;  and  by  1 
247  aU  Acts  which  are  inconsistent  with  theMstr^ 
polifan  Act  are  repealed. 

Under  the  provisions  of  the  said  Acts,  or  one  or  men 
of  them,  the  defendants  raised  and  altered  flf 
road  and  pavement  of  a  street  in  their  distrist  la 
a  manner  justified  by  the  said  Act,  but  tkenkjf 
obstructed  the  ancient  lights  of  and  entramess  i 
certain  houses  of  the  plaintiff,  and  "  sn/iifiMill^ 
affected  "  the  said  houses. 

Notice  was  given  to  the  defendants  under  sect  68  jf 
the  Lands  Clauses  Act  to  summon  a  jury  to  smk 
the  amount  of  compensation,  but  ike  dsfendtsik 
refused  to  pay  the  compensation  daisned,  or  to 
enter  into  any  agreement,  or  to  summon  a  nn 

Held  by  the  court,  Bramwell,  Cleasby,  and  HvdMt 
ston,  BB.  (although  doubting  whether  the  Legide 
ture  intefiided  that  a  public  body  should  he  tnMd 
for  the  public  beyiefit  to  do  em  injury  to  on  mmK* 
vidual  without  giving  him  compensation)  that  At 
works  were  done  under  the  local  Ads  if  Oee.  % 
which  were  not  repealed  or  eupereeded  by  As 
Metropolitan  Local  Management  Act  1855;  (M 
there  having  been  no  agreement  to  pmtktett  J 
seds.  IbO,  151,  and  lb2  of  the  MetropoUtimABtdii  I 
not  apply ;  and  thai  sect.  66  of  the  tiomdi  Olmmm  I 
Act  being  expressly  exdudedfrom  the  Meinptliftl^  I 
Act,  the  plaintiff  had  no  claim  under  thai  sssHtSt  J 
and,  ther^ore,  the  case  was 
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eluded    by  Ferrar  v.    The    CommisfiioDers    of 
Sewers  for  London  in  the  Ezcheqtier  Chamber 
(21  L.  T.  Bep.  N,  8,  295),  and  the  pUUntiff  was 
not  entitled  to  eompensaJion, 
^er  Bramioellf  B. — Sect,  160  o/  the  Metropolis  Local 
Management  Act  1855,  means  that  the  vestry  may 
acquire  an  easement  in  or  over  land,  avd  not  that 
ihty  may  purchase  an  already  existing  easement 
hdonging  to  somebody  else, 
Quare  {per  Bramwell,  B),  whether  sect,  68  of  the 
Lamds  Glauses  Act  of  1845  is  limited  to  compul- 
sory purchase. 
This  is  an  action  broagfat  for  the  recoTery  of  250{. 
for  damages  occapioned  to  certain    houses   and 
tenements  of  the  plaintiff  by  the  defendants  tinder 
the  circumstances  hereinafter  stated,  and  by  con- 
flent  and  by  judge's  order,  dated  2nd  July  1875, 
aooording  to    the  Common  Law  Procedure  Act 
1852,  there  has  been  stated  for  the  opinion  of  the 
ooart,  without  any  pleadings,  the  following : 

Special  Case. 

1.  The  plaintiff  is  tenant  for  life  of  certain 
houses,  known  as  Christ  Church-buildings, 
mtnated  in  Little  James -street,  Lisson-grove, 
]£ary]ebone,  and  which  are  now  occupied  by  the 
JIarylebone  Association  for  Improving  the  Dwell* 
lugs  of  the  Industrial  Classes,  under  a  lease  of 
which  there  are  seventeen  years  still  to  run.  The 
0Aid  houses  have  in  them  ancient  lights  over- 
looking Little  James-street,  Lisson-grove. 

2.  The  defendants  are  the  Vestry  of  St.  Maryle- 
bone,  in  the  county  of  Middlesex. 

8.  By  the  58rd  section  of  85  Ceo.  3,  c.  73,  being 
•n  Act  among  other  purposes  for  paving,  repair- 
hkf^t  cleansini^,  and  lighting  the  parish  of  St. 
Marylebone,  it  was  enacted  that  it  shall  and  may 
be  lawful  to  and  for  the  vestrymen  of  the  said 

rlsh  to  pave  and  keep  in  repair,  or  to  cause  to 
paved  and  kept  in  repair,  from  time  to  time, 
•U  or  any  of  the  streets  within  the  limit  of  the 
Act,  and  likewise  to  cause  the  ground  thereof 
to  be  raised  or  lowered  in  such  places,  manner,  and 
form,  as  they  shall  judge  best. 

4.  By  the  52nd  seciiou  of  57  Geo.  3,  c.  29  (local), 
being  an  Act  fpr  better  paving,  and  improving, 
and  regulating  the  streets  of  the  metropolis,  and 
for  other  purposes,  it  was  enacted  that  it  shall  and 
may  be  lawful  to  and  for  the  commissioners  or 
tmstees  or  other  persons  having  the  control  of  the 
pavements  of  the  streets,  in  any  parochial  or  other 
district  within  the  jurisdiction  of  the  said  Act, 
from  time  to  time  to  pave  and  keep  in  repair,  or 
oaase  to  be  paved  and  kept  in  repair,  all  or  any 
part  or  parts  of  the  carriage  ways  or  footways 
of  all  or  any  of  the  streets  or  public  places  in 
their  respective  parochial  or  other  districts 
within  the  jurisdiction  of  the  Act,  and  that  they 
or  their  respective  surveyor  or  surveyors  of  the 
pavements,  or  any  inspectors  or  of  her  officers  by 
them  appointed  for  the  time  being,  shall  and  may 
from  time  to  time  cause  the  ground  of  any  streets 
or  public  places  within  their  respective  parochial 
or  other  districts,  to  be  raised  or  lowered  in  such 
manner  as  they  or  he  should  think  necessary. 

5.  The  Vestry  of  Saint  Marylebone  are  the 
perboiis  having  control  of  the  pavement  of  Little 
Mines-street,  Lisson-grove,  in  the  pariKh  of  Saint 
Marylebone,  within  the  meaning  of  the  said  Act. 

6.  By  the  98th  section  of  18  &  19  Vict.  c.  120, 
being  an  Act  for  the  better  local  management  of 
(be  metropolis,  it  is  enacted  that  it  shall  be  lawful 


for  every  vestry  and  district  board  from  time  to 
time  to  cause  all  or  any  of  the  streets  within 
their  parish  or  district,  or  an^  part  thereof  re- 
spectively to  be  paved  or  repaired  when  and  as 
often  and  in  such  form  and  manner  and  with  suoh 
materials  as  such  vestry  or  board  think  fit,  and 
to  cause  the  ground  or  soil  thereof  to  be  raised  or 
lowered,  and  the  course  of  the  channels  runnine 
in  into  or  through  the  same  to  be  turned  or  altereS 
in  such  a  manner  as  they  think  proper. 

7.  The  defendants  under  the  provisions  of  the 
said  Acts,  or  one  or  more  of  them,  have  raised  and 
altered  the  road  and  pavement  of  the  said  Little 
James-street,  which  is  a  street  within  the  limits 
and  jurisdiction  of  the  said  Act.  Such  raising  and 
alteration  of  the  said  road  and  navement  was  done 
in  a  manner  justified  by  the  said  Act. 

8.  In  consequence  of  the  said  works  in  the  last 
paragraph  mentioned,  the  ground  floor  of  Christ 
Church- buildings  is  converted  into  an  under- 
ground floor  more  than  8ft.  below  the  said  street, 
and  the  light  and  air  of  the  said  ground  floor  of  the 
said  buildings  are  seriously  affected.  The  plaintiff 
alleges  that  the  ground  floor  is  rendered  unfit  for 
human  habitation,  but  this  the  defendants  deny. 
All  area  wall  has  been  built  within  3ft.  of  the 
windows  of  the  ground  floor  of  the  said  buildings, 
and  the  access  to  the  said  buildings  has  been 
blocked  up  snd  a  new  door  and  other  alterations 
have  become  necessary  by  reason  of  the  above- 
mentioned  works  of  the  vestry.  A  plan  of  such 
works  is  annexed  hereto  and  forms  part  of  this 
case. 

9.  In  consequence  of  the  said  works  the  said 
buildings  together  with  the  said  ancient  lights  in 
the  said  ground  floor  have  been  injuriously  affected, 
and  it  has  been  agreed  that  if  the  defendants  are 
held  liable  they  shall  pay  for  such  injury  the  sum 
of  2501. 

10.  By  sect.  151  of  the  Metropolis  Local  Man- 
agement Act  1855  (18  &  19  YicX,  c.  120),  it  is 
enacted  as  follows  :  "  For  the  purpose  of  enabling 
the  said  metropolitan  board  and  every  distrioc 
board  and  vestry  to  obtain  any  land  or  right  or 
easement  in  or  over  any  land  which  they  re- 
spectively may  require  for  the  purposes  of  this 
Act,  'Pbe  Lands  Clauses  Consolidation  Act  1845, 
except  the  provision  of  the  Act  with  respect  to  the 
recovery  of  forfeitures,  penalties,  and  costs,  shall, 
subject  to  the  provisions  herein  contained,  be  in- 
corporated with  this  Act,  and  the  provisions  of 
the  said  Act  so  incorporated  with  this  Act,  which 
would  be  applicable  in  the  case  of  a  purchase  of 
any  land,  shall  be  applicable  in  the  case  of  the 
purchase  of  a  right  or  easement  in  or  over  any 
land ;"  and  by  sect.  152  of  the  said  Metropolis 
Local  Management  Act  1855  (18  &  19  Yict.  o. 
120),  it  is  enacted  "That  the  provisions  of  the 
said  Lands  Clauses  Consolidation  Act  with  re- 
spect to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  shall  not  be  incorporated 
with  this  Act,  save  for  enabling  the  Metropolitan 
Board  of  Works  to  take  land  or  any  right  or  ease- 
ment in  or  over  land  for  the  purpose  of  making 
any  sewers  or  works  for  preventing  the  sewage 
or  any  part  of  the  sewage  within  the  metropolis 
from  passing  into  the  Thames,  in  or  near  the 
metropolis,  or  otherwise,  for  the  purpose  of  the 
sewerage  or  drainage  of  the  metropolis ;  provided 
also,  that  no  laud  or  right  or  easement,  iu  or 
over  land,  lor  the  fiurposes  aforesaid  shall  be 
taken  compulsorily  by  the  said  board  without  the 
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previoas  consent  in  writing  of  one  of  Her  Majesty's 
principal  Secretaries  of  State." 
No  Ruch  consent  has  been  obtained. 

11.  For  the  purposes  of  this  case,  but  not  other- 
wise, it  is  to  be  taken  that  the  plaintiff  P^ve  notice 
to  the  defendants,  under  the  68th  section  of  the 
Lands  Clauses  Act,  to  summon  a  jury  to  settle 
the  amount  of  compensation  payable  by  the  defen- 
dants to  the  plaintiff  by  reason  of  his  premises 
haying  been  injuriously  affected  as  aforesaid.  And 
that  the  defendants  refused  to  pay  the  compensa- 
tion so  claimed,  or  to  enter  into  a  written  agree- 
ment for  the  purpose,  or  to  summon  a  jury  within 
twenty-one  days  after  the  receipt  of  snch  notice. 

12.  For  the  purposes  of  this  case,  but  not  other- 
wise, it  is  to  be  taken  that  all  notices  required  by 
the  Lands  Clauses  Act  have  been  given. 

13.  The  said  Acts  of  Parliament  are  to  be  taken 
as  part  of  this  special  case. 

14.  The  court  is  to  have  power  to  draw  all 
inferences  of  fact. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  above-mentioned  circum- 
stances, the  plaintiff  is  entitled  to  recover  from 
the  defendants  the  above-mentioned  sum  of  250{., 
or  any  part  thereof. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive, then  judgment  shall  be  entered  up  for  the 
plaintiff  for  250{.,  or  such  other  sum  as  the  court 
shall  name,  with  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment,  with  costs  of  defence,  sWl  be 
entered  up  for  the  defendants. 

The  plaintiff's  points  for  argument. — First,  that 
the  Lands  Clauses  Consolidation  Ac'>  is  incorpo- 
rated in  the  special  Act.  Sect.  68  of  the  Lands 
Clauses  Act  confers  the  right  to  compensation  to 
the  claimant.  Secondly,  that  the  oamage  sus- 
tained by  the  claimant  is  the  subject  of  compen- 
sation. Thirdly,  that  inasmuch  as  the  right  of 
action  has  been  taken  away  by  statute,  the  claimant 
is  entitled  to  compensation.  Fouithly,  that  there  is 
nothing  in  the  special  Act  to  destroy  the  claimant's 
right  to  compensation  by  reason  of  the  works 
carried  out  under  the.  Metropolis  Local  Manage- 
ment Act. 

Points  of  argument  for  the  defendants.—First, 
that  by  the  Acts  of  Parliament  mentioned  in  the 
special  case  the  defendants  are  expressly  autho- 
rised to  alter  the  level  of  the  streets  within  their 
district,  and  to  do  the  matters  complained  of  in 
the  special  case.  Secondly,  that  the  said  Acts  of 
Parliament  do  not  impose  on  the  defendants  the 
obligation  of  making  compensation  to  the  owners 
of  property  injuriously  affected  by  the  doing  of 
the  matters  complained  of.  Thirdly,  that  it  is 
expressly  provided  by  the  152nd  section  of  the 
Metropolis  Local  Management  Act  1855  (18  &  19 
Yict.  c.  20),  that  the  Lands  Clauses  Consolidation 
Act  shall  not  be  incorporated  with  the  said  Act 
except  for  sewerage  or  drainage  purposes. 
Fourthly,  that  the  matters  complained  of  were 
not  done  by  the  defendants  for  such  excepted 
purposes.  Fifthly,  that  the  clause  about  obtaining 
the  previous  consect  of  one  of  Her  Majesty's 
Secretaries  of  State  only  applies  to  land  or  rights 
or  easements  in  or  over  lana  taken  for  such  pur- 
poses, and  is  not  applicable  to  the  present  casa 

A.  L,  Smith  (with  him  was  Joyoe)  for  the  plain- 
tiff.— The  decision  of  the  Court  of  Exchequer 
Chamber  reversing  the  decision  of  this  court  in 
the  case  of  Ferrar  y.  The  OommisHoners  0/  Sewers 


for  London  (21  L.  T.  Rep.  N.  S.  295 ;  K  Rep.  4 
EiX. ;  38  L.  J.  202,  Ex.)  is,  I  must  admit,  conclusiTt 
upon  the  present  question  against  the  plaintifl^ 
unless  the  two  cases  can  be  distingaished,  whidi 
it  is  submitted  they  can  be.     In  Ferrar*8  case  it 
was  decided  that  when  the  Lands  Clanses  Act  of 
1845  (8  &  9  Yict.  c.  18)  was  incorporated  in  the 
special  Act  under  which  the  defendants    there 
acted,  but  with  the  express  exception  of  its  coib- 
pulsory  clauses,  the  plaintiff,  whose  house  wai 
blocked  up  by  the  road  being  raised  above  ill 
previous  level,  was  not  entitled  to  any  oompennr 
tiou,    and    had    no  remedy  either  by  action  of 
tresspass    or    for   recovery  of   money  damam. 
[Bramwell,  B. — Do  you  mean  that  yon  are  entiued 
to  judgment  if  you  would  havo  l>een  entitled  to 
compensation  under  the    Lands  Glauses  AotP] 
Certainly,  if  the  defendants   have  done  wrong, 
[BfiiLMWfiLL,  B. — If  they  have  a  rif^ht  to  stop  op 
your  lights  on  making  compensation  under  the 
Act,    that   would  not   be    doing    wrong.]     Not 
if   they  paid  us.    [Sir   H,  James,  Q.O. — it  ma 
save  time  to  state  the  issue  the  defendants  seek 
to  raise,  viz.,  that  under  their  local  Acts  th^ 
were  justified  in  doing  what  they  have  done,  sna 
that  no  compensation  has  been  given.     In  the 
first  place,  sect.  68  of  the  Lands  Clauses  Act  is 
not  incorporated  in  any  Act  under  which  the  de- 
fendants did  their  works ;  and  if  it  were,  still  whal 
they  have  done  is  not  an  "injuriously  affecting." 
I  admit  that  if  we  have  committed  any  tort,  or  if 
the  court  think  we  are  bound  by  sect.  68  to  give 
compensation,  or,  in  other  words,    if   we  oome 
within  that  section,  then  the  plaintiff  is  entitled  to 
the  sum  which  he  claims.]    It  may  be  taken  theo 
as  admitted  by  the  defendants,  that  if  the  plaintiff 
could  maintain  trespass  or  aclaim  for  compensattoii 
under  the  Lands  Clauses  Act,  he  is  entitlea  to  judg- 
ment. Now  in  Ferraris  case  (uhi  sup)  a  private  Ast 
enabled  the  commissioners  to  raise  the  street,  and 
that  private  Act  incorporated  the  Lands  Claosee 
Act,  and  made  its   provisions  applicable  to  the 
special  Act,  '*  except  so  far  as  the  same  proviaiooe 
were  inconsistent  therewith  or  were  therein  de* 
clared  not  to  extend  thereto ;"  and  the  Exchequer 
Chamber  held  that,   inasmuch  as   sect.  68,  and 
what  Lord  Cairns  called  that "  faggot  of  clauses* 
comprised  under  the  heading,  "with  respect  to 
the  purchasing  and  taking  of  land  otherwise  than 
by  agreement, '  were  excluded,  therefore  there  was 
no  right  to  compensation  to  one  whose  land  had 
been  "injuriously  affected."     Were  the  Meteo- 
politan  Act  here  the  same  as  the  special  Act  in 
that  case  I  could  not  distinguish  the  two  casea 
But  the  present  case  is  governed  by,  and  most  be 
decided  by,  the  true  construction  of  the  Metro- 
politan Act  (18  &  19  Yict.  c.  120),  sects.  98  and  247 
of  which  repealed,  or  at  all  events  superseded,  the 
two  Acts  of  Geo.  3  stated  in  the  case.    Theee 
works,  therefore,  were  executed  under  the  MstrO' 
politan  Act.    By  sect.  96  of  that  Act  the  Teaknee 
are  made  surveyors  of  highways,  and  by  sect  96 
power  is  given  to  them  to  repair  and  raise  or  tower 
the  level  of  the  roads,  and  it  is  that  section  pro- 
bably on  which  the  defendants  rely  as  entiuoff 
them  to  destroy  the  plaintiff*s  ancient  lights  ioi 
pay  him  nothing  for  so  doing.    Then  oomos  teet 
ioO,  by  which  the  vestry  is  authorised  to  puicili 
easements.    [Bramwell,  B. — Does  not  thatseolios 
mean  that  they  may  acquire  an  eAsement^  and  lot 
that  they  may  purchase  an  alreadyejdstiiijgeMMMilt 
belonging  to  somebody  else  P]  The  pHi'iit'*'  hfft 
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had  «n  eBsement  of  snoient  ligbte  over  tliia  Htreet 
or  road  {"  an  eaaement  in  or  over  laod,"  in  the 
words  of  sect.  151)  and  that  easement  the  defen- 
dants reqaired  for  the  purpose  of  their  works. 
Under  sect.  150  (a)  they  had  poirer  to  purchase 
ancb  an  easement,  and  it  mnet  be  assumed  that 
thej  agreed  to  do  BO  nnder  that  power,  or  they 
WODld  have  been  trespaBBerg.  Then,  b;  aeotB.  151 
Mid  152,  the  whole  of  the  Lands  CUnxes  Act, 
cocepl  onlj  the  compulsory  pnrcbsse  clanseH,  is 
inoorporatfld,  and  therefore  the  plaintiS  has  the 
benefic  of  clauBea  6  to  15  of  that  Act  relating  to 
th«  parchase  of  land  bj  agreement,  for,  by  sect. 
151,  the  purchase  or  tabinft  of  an  eaaemeub  is  ex- 
preasly  Blated  to  be  the  same  thing  as  thepurchaae 
or  taking  c>f  land.  In  Ferrar's  case  there  was 
no  MetropolitAQ  Act,  nor  any  sections  such  as  soct.s. 
150  and  151  bare,  but  it  turned  on  their  special 
Act  entirely.  The  Legislature  never  contem- 
plated or  inteniJed  that  vestries  sfaoald  have  the 
power  to  deprive  persons  of  these  valuable  pro- 
perties and  rights  without  compeDsation.  On  the 
contrary,  they  have,  by  sects.  150  and  151,  and  the 
inoorporatioQ  of  the  purchase  by  agreement 
etansea  of  the  I^nds  ClauseB  Act,  expressly  pro- 
Tided  for  tbeir  acquiring  the  property  and  making 
doe  oompensution. 

Sir  ff.  Jamet,  Q.C.  (with  him  were  Crompton  and 
iSioan)  for  the  defendants  contra,  was  not  heard. 

BKAmriLL,  B. — lam  of  opinion  that  our  judg- 
ment in  this  case  must  be  for  the  defendanta. 
ICr.  Smith  admita,  and  vary  properly,  and  indeed 
it  ia  so,  tnat  the  case  is  concluded  bj  the  case 
whioh  he  has  cited  of  Ferrar  v.  The  Commigthnert 
tf  BeuieTafoT  London  (ubi  su;i.}nnleB8  he  is  able  to 
wtingnish  it  in  the  way  in  trbicb  he  proposed 
and  endeavoured  to  distinguish  it.  Now,  as  I 
nnderatand  his  argument,  the  way  in  which  he 
proposed  to  diatinguish  that  case  is  this,  that 
■act.  98  of  the  Metropolis  Munseement  Act 
repeals  or  supersedes  the  former  local  Acta  of 
FKrliament,  and  that  the  later  Act  is  now  the 
governing  law.  I  ahould  myself  say  that  if  there 
bad  been  found  in  it  sach  words  as  these :  "  Tbey 
Tomj  raise  or  alter  the  road,  or  level  the  road, 
making  compensation,"  then,  no  doubt.tbat  would 


to  say,  if  Che  local  Act  meant  that  you  might  do 
ft  man  a  damage  without  compensating  him  for  it, 
and  the  Metropolis  Management  Act  aaid  that 
jon  most  compensate  him  if  yon  did  it,  that 
would  be  a  repeal  of  the  former  local  Act,  because 
tiie  first  would  be  an  absolnte  right,  the  other 
would  be  a  right  with  an  accompaniment.  Bat 
■eot.  96  containa  no  sncb  express  words.  But 
thai  Mr.  Smith  says :  "  If  you  look  at  sects.  150, 
151,  and  152,  which  must  be  coapled  with  sect.  98, 
jon  will  there  find  snch  a  qnaliucation  as  I  have 
stated."  Icannot  find  that;  and  I  cannot  find  it  for 
mMDj  reasons,  line  is,  that  I  think  the  150th  section 
baa  a  different  meaning  from  that  for  which  Mr. 
Smith  oDutends.     It  says :  "  It  shall  be  lawful  for 

la)  SmL  150  of  tbe  Hatropolia  Looal  Hsiutgemeiit  Aot 
OS  4  19  Tiot.  a  130)  aDaots  tl  kt  "  it  ahkll  be  Uwful  for 
&•  MetaopoUtaa  Board  of  Worka  and  aTary  Diitriot 
Baaed  and  Vtattj,  to  porafaase,  or  to  take  on  lease  for 
nsh  tana  as  tlwj  maj  think  Bt,  uij  land  or  any  right 

Maim  or  oaar  land  whioh  tbaj  msj  deem  se" 

~  adiaat  lot  tha  formation  or  protaotion  of 
Ihthar ..—.-. ^- 


ma  «r  aspadiaat  to 
wartawUahthara 


the  Metropolitan  Board  of  Works  or  any  distriot 
board,"  and  so  forth,  "  to  purchase  or  take  on  lease, 
&c.,  any  land  or  any  right  or  easement  in  or  over 
any  land."  And  it  is  arj^ued  that  that  extends 
not  merely  to  the  acquisition  of  an  eaaement  h; 
them,  but  to  the  parchase  by  them  of  an  easement 
which  Bomebody  else  possesseB.  I  think  I  appre- 
ciate Mr.  Smith's  argament,  but  I  do  not  agree 
with  htm.  I  think  it  means  that  tbey  may  either 
take  land  or  acquire  an  easement  over  land,  and 
not  that  they  may  pnrchaae  an  easement.  But, 
supposing  it  were  ao,  another  difficnlty  arises, 
namely,  that  in  this  oose  they  have  not  purchased 
it.  There  has  been  no  agreement  of  an;  sort  or 
kind,  and  tbe  ea»ement  of  the  plaintiff  is  not  abso- 
lutely given,  it  is  only  lessened ;  he  has  it  to  some 
extent,  though  not  ao  fully  as  he  enjoyed  it  before. 
It  seema  to  me,  therefore,  that  sect.  150  does  not 
apply  to  the  facts  of  this  oasa  But  then,  if  it  did, 
there  is  another  difficulty,  and  that  is,  how  is  tbe 
compensation  to  be  got  P  Not  by  the  68th  section 
of  the  Lands  Claasee  Act,  because  Mr.  Smith 
admits  that  it  has  been  held  that  that  section  ia 
not  included  in  this  particnlar  Act,  inasmuch  aa 
that  section  applies  to  ooropalsorr  purchase,  and 
not  to  purchase  by  agreement.  Then  Mr.  Smith 
says:  "Be  that  as  it  mav,  I  rely  upon  this,  that 
there  was  an  agreement  nere."  But,  so  far  f^m 
that,  there  is  no  agreement,  or  abadow  of  an 
agreement,  nor,  inc&t^,  any  statement  of  any 
agreement,  and  the  only  way  in  which  Mr. 
Smith  can  suggest  that  there  waB  an  aKree- 
ment,  is  by  saying  that  they  should  navo 
taken  the  plaintiff's  easement  by  agreement,  that 
they  have  taken  it  (which  is  not  true,  by-the-by), 
and  therefore  that  tbey  must  have  agreed  to  tako 
it.  It  is  an  ingenious  argument,  but  it  fails  the 
moment  that  it  ia  examined.  It  aeems  to  me, 
therefore,  that  we  must  hold  the  defendants  to 
have  the  same  right  now  nnder  the  Metropolis 
Local  Management  Act  as  they  hud  nnder  the 
former  Acts  to  raise  or  lower  roads,  and  that,  if 
they  formerly  had  power  to  damage  a  man's  pro- 
perty without  making  him  any  compensation,  tbey 
have  it  still.  But,  for  my  own  part,  and  speaking 
with  great  respect  for  anybody  who  has  so  de> 
cided,  I  cannot  help  thinking  that  it  ia,  as  a  cer- 
tain concluBion  was  called  yesterday  in  the  Court 
of  Appeal,  "a revolting  one."  It  aeems  to  me  to 
be  really  oatrageous  that  5L  worth  of  property 
cannot  be  taken  without  a  man's  consent,  but  that 
50001.  worth  of  damage  m^  be  done  to  his  land  hy 
ita  being  "  injuriously  affected "  by  the  works 
done  under  the  authority  of  the  Act  of  Parlia- 
ment. I  have,  with  all  respect  for  the  authoritiea 
who  BO  decided,  the  greatest  mihgtvings  upon  the 
subject.  It  Be^ms  that  the  defendants  might 
almost  as  well  say  "  We  were  raising  the  rood, 
which  we  had  a  perfect  right  to  do,  and  we  saw 
you,  the  plaintiff,  walking  by,  and  although  some 
of  the  stones  fell  upon  you  and  broke  your  limbe 
or  fractured  your  skull,  yet  we  had  authority  to 
inflict  that  injnry  upon  you  under  this  Aot  of 
Parliament  without  making  you  any  com  pen  sa 
tion."  A  perfectly  rational  meaning  may,  I  ihint 
be  given  to  this  Act  of  Parliament,  though  it  it 
going  out  of  one's  way  to  do  so,  and  that  is  to 
bay,  *'  As  far  as  roads  are  concerned,  you  (tbe  de- 
fendants) may  alter  them  or  raise  them  or  lower 
them,  but  of  course,  as  with  anything  else,  yon 
must  not  do  any  damage  to  anybody  in  so  doing." 
However,  that  ia  conuluded  and  past  hope  in  thia 
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ooart,  and  also,  as  I  understand,  in  a  Gonrt  of 
Appeed.  Mr.  Smith  has  not  even  made  the  point, 
bat  I  cannot  help  suggesting  that  there  mast  be 
aome  doubt  upon  it.  Another  matter  upon  which 
I  should  like  to  reserve  my  judgment  is  whether 
■eot.  68  of  the  Lands  Clauses  Act  is  limited  to 
oompulsory  purchase.  That  I  say  nothing  about  at 
present ;  only  if  it  should  go  to  the  ultimate  court 
of  appeal  there  would  be  time  and  opportunity  to 
look  further  into  the  point  and  give  it  greater 
consideration.  Meanwhile,  our  judgpnent  must  be 
for  the  defendants. 

Cleasbt,  B. — I  am  of  the  same  opinion,  and 
upon  the  statement  of  facts  and  the  admitted  law 
in  this  case,  I  cannot  help  coming  to  the  conclu- 
■ion,  disagreeable  as  it  is — I  will  not  use  any 
other  expression  —  that  the  plaintiff  is  without 
redress.  I  should  certainly  nave  thought  that 
the  earlier  Acts  and  the  late  Act  did  not  contem- 
plate such  an  act  as  has  been  done  in  this  case, 
namely,  an  act  which  takes  away  the  property  of 
an  indiyidual  without  affording  him  uny  compen- 
sation. I  can  easily  understand,  as  my  brother 
Bramwell  says,  that  so  far  as  regards  any  inter- 
ference with  a  public  highway  the  defendants  are 
not  to  commit  a  nuisance,  or  to  place  themselves 
in  a  wrong  position  in  altering  the  level  of  the 
highway  by  raising  or  lowering  it,  although  they 
have  a  right  to  alter  it.  I  should  have  thought 
if  the  matter  could  have  been  brought  before  us 
free  from  the  difficulties  which  the  statement  of 
the  facta  and  the  admission  of  the  law  creates,  that 
this  was  a  matter  not  to  be  answered  by  those  Acts 
of  Parliament  at  ail.  The  case  states  that  "the 
raising  and  alteration  of  the  said  road  and  pave- 
ment wns  done  in  a  manner  justified  by  the  said 
Act ;"  that  is  to  say,  it  is  one  of  those  things  which 
the  defendants  are  justified  in  doing  to  any  extent 
if  only  it  comes  within  the  Act  of  Parliament. 
As  regards  the  other  question,  the  statutory 
authority  under  which  the  works  in  Question  were 
executed  being  admitted,  it  really  is  plain  that 
the  result  of  the  legislation  which  has  taken  place 
upon  that  subject  is,  that  in  respect  of  injaries 
inflicted  upon  the  owner  of  property  by  reason  of 
aright  of  easement  being  taken  away,  as  in  the 
present  case,  there  is  no  claim  given  by  way  of 
action  and  none  by  way  of  compensation.  If 
there  had  been  some  agreement  made  between  the 
parties  here  before  the  doing  of  the  alterations  or 
repairs  which  damaged  his  property,  the  plaintiff 
would  have  been  entitled  to  have  had  the  matter 
arranged  and  settled  in  the  manner  provided  for 
by  the  earlier  clauses  of  the  Lands  Clauses  Act 
which  have  reference  to  the  aquisition  by  public 
bodies  of  property  by  agreement.  But,  as  the 
board  or  vestry  here  have  chosen  to  do  the  act 
compulsorily  under  the  powers  vested  in  them  by 
statute,  the  effect  of  the  decision  in  Ferrare  case 
{ubi  sup.),  is  that  the  plaintiff,  the  injured  land- 
owj  er,  has  no  mode  ot  getting  compensation  for 
the  injury  which  he  has  sustained. 

HuDDLESTON,  B. — I  am  of  the  same  opinion, 
and  1  regret  very  much  that  some  means  have  not 
been  pointed  out  to  us  by  which  the  plaintiff 
might  have  been  held  to  be  entitled  to  compeuHa- 
tion.  1  cannot  suppose  that  it  was  contemplated 
by  the  Legihlature  that  any  board  or  other  public 
body  would  be  enabled,  for  the  benefit  of  the 
public,  to  do  what  seems  to  have  been  a  very 
serious  injury  to  the  plaintiff,  without  giving  him 
compensaiiou.     Now,  if  this  act  was  done,  as  it 


is  alleged  to  have  been  done,  nnder  the  ICotoo- 
polis  Local  Management  Aot,  and  if  sect.  68  cf 
the  Lands  Clauses  Aot  oould  have  baea  hald 
to  have  been  incorporated  in  that  Act,  than 
justice  would  have  been  done ;  because^  Hie  rad 
being  raised  and  the  plaintiff*B  property  "in- 
juriously affected,"  he  oould  have  olaiaied  and 
would  have  obtained  compensation  under  sect.  68 ; 
and  really  that  does  seem  to  be  the  reaaonaUe 
construction.  It  has  been  said  that  it  might  bs 
very  well  in  the  time  of  George  IIL  to  give 
power  to  a  local  authority  to  raise  a  road  witKont 
affording  compensation,  but  it  oertainlT  ia  not 
within  the  ordinary  intention  of  Aote  of  Fteliir 
ment  of  the  present  day  that  a  pablic  bodf 
should  do  an  injury  to  a  man  without  affordiag 
him  some  means  of  obtaining  compenBaiion  at 
such  injury.  However,  Mr.  Smith  admitted,  €B 
the  part  of  the  plaintiff,  that  he  is  condaded  by  the 
authority  of  the  case  in  the  Ezohequer  ChamlNr 
which  has  been  referred  to,  and  that  he  cannot 
successfully  contend,  after  that  decision,  that  aeot. 
68  does  not  come  within  the  oompnlaoir  daoaei 
which  are  excluded  from  the  Metropona  Loeal 
Management  Act.  This  case,  therefore,  ia  eatinkf 
within  that  decision,  except  so  far  aa  it  can  bedir 
tinguished  by  introducing  the  power,  under  asot 
150  of  the  Metropolitan  Act,  to  purchase  b^  agrea> 
ment.  Under  that  the  defendants  mi^ht  UKm 
had  a  power,  had  they  chosen  to  ezeroiae  i^  of 
purchasing  this  right  of  which  they  have  depnrad 
the  plaintiff,  and  if  they  had  done  ao  then  thi 
Metropolitan  Act  points  out  in  aeots.  151  and  UH, 
the  means  by  which  it  might  have  been  done,  that 
is  to  say,  the  sections  of  the  Lands  Glaaaea  Aei, 
which  relate  to  purchase  by  agreement  would 
apply,  and  the  compulsory  cliAaaes  woald  be  ei- 
cludcd,  and  so  the  purchase  by  agreement  woaU 
be  effected,  and  compensation  for  any  damagi 
thereby  done  to  the  plaintiff  be  provided  for.  M 
in  fact  there  has  been  no  agreement  here  at  aL 
The  defendants  here  have  chosen  to  take  it,  and  to 
say,  "  We  will  not  make  any  agreement.'*  ThOT^ 
fore  those  clauses  do  not  apply,  and  that  throM 
us  back  upon  the  state  of  things  which  ia  yovenwi 
by  the  case  of  Ferrar  v.  The  CommtMioiMn  ^ 
Sewers  for  London  (ubi  sup.).  The  result  is,  thsib 
in  obedience  to  the  decision  of  the  coort  of  error 
in  that  case,  we  must  hold  that  the  defendants  aia 
entitled  to  our  judgment.  1  can  only  say  that  I 
deeply  regret  that  I  am  obliged  to  oome  to  nA  a 
conclusion,  and  I  fully  agree  with  the  atrongtf- 
pression,  which  seems  to  be  of  very  recent  introdaa' 
tion,  that  this  decision  is  somewhat  of  "a  revoltnig'' 
character. 

Judgment  for  thedefenitmU 

Solicitors  for  the  plaintiff,  Gregory,  Rcwdifm 
and  liawle. 

Solicitors  for  the  defendants,  Clarkion,  Bothud 
GteenwelL 


Jan.  28  and  29, 1876. 

(Before  Kelly,  C.B.  and  Amfhlbtt  and  Hvuiia- 

STON,  BB.) 

The  Imperial  Fire  Instjbancs  Coxpavt  (HV**)"^ 

Wilson  (resp.). 

Income  tax — Fire  itisurance  rnnijidiia  ilsmtiiiaf 
of  to  the  tax — Btturn  of  profits — unsamui  ftr 
Viiums — Claim  Jor    deduction  M  ^  *'~ 

Mode  of  return  and  a««esmt«a<. 
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Mm  making  a  return  of  their  ftroJUsfor  (uaessmeni 
to  income  iam  under  Schedule  D  of  the  Income 
Tatm  Act  (5^6  Vict.  c. .  35),  a  fire  ineuranee 
eompcmy  ie  not  permitted  by  the  Act  to  credit 
themeelvee  with,  or  to  claim  a  deduction  for,  a 
portion^  eaieulaied  by  them  at  33  Tper  cenL^  or  one 
third  of  ihe  amownt  of  ftremiume  received  during 
the  given  year^  ae  tJie  unearned  or  unexhausted 
portion  of  eueh  premiums,  although  in  respect  of 
onehportion  the  company  remain  liable  to  losses 
whien  may  oeewr  in  the  enmiing  year.  The  fair 
m»d  proper  mode  of  ascertaining  the  amount  of 
wet  proptefor  the  purposes  of  the  Act  {it  being 
impossible  to  ascertain  it  with  such  stricMy 
wuUhemaiioal  iMceuraoy  as  to  do  perfect  and  absO' 
UdsfMstiee)  is  to  tdke  on  the  one  side  the  whole 
9oeeipte  and  on  the  other  the  whole  expendilwe 
emd  disbursements  for  the  given  year,  the  bcdance 
remaining  being,  for  the  time  ai  least,  net  profits 
on  whieh  ike  torn  should  be  assessed.  This  being 
doneyear  by  year,  there  is  an  absolute  balancing  of 
aeoounts;  and  if  any  wrong  be  done  by  losses 
ofterwairds  occwrring  in  respect  of  premiums  on 
whick,  as  proiUs,  income  tax  has  been  assessed  and 
paid,  thai  vml  be  taken  into  consideration  in  the 
onsuing  year. 
Thib  is  a  case  stated  for  the  opinion  of  the  ooart, 
wider  Part  3  of  the  Act  37  &  38  Yict.  c.  16,  as  to 
inoome  tax,  sohedale  D,  as  follows : 

fHie  directors  of  the  Imperial  Fire  Insurance 
Oompany,  of  Na  1,  Old  ^road-street,  in  the 
Oitj  of  London,  gave  notice  of  apppeal  to  the 
i|Moial  oommissioners,  through  tbeir  solicitors, 
bj  letter  dated  the  3rd  Dec.  1874,  against  an 
SMnssment  of  67,927L,  made  on  them  by  the 
Oommissioners  for  General  Purposes,  for  the  year 
ending  5th  April  1875.  The  special  commis- 
Booers  issned  their  precept  requiring  statemebta 
of  •ooonnts  for  the  three  years  preceding  the  yearly 
aneasment,  and  in  reply  thereto  a  statement  was 
■ent  in  of  which  a  copy  (marked  A)  is  annexed. 

The  appeal  was  heard  at  the  office  of  the 
Special  Commissioners  of  Income  Tax,  Somerset 
MaoEO,  on  the  12th  Feb.  1875,  when  Mr.  Cozens 
Smith  (general  manager),  Mr.  Johnson  (clerk  in 
ihe  accountants'  office),  and  Mr.  Oliver,  solicitor, 
eileiided  on  behalf  of  the  Imperial  Fire  Insurance 
Company.  Mr.  W.  Wilson,  the  surveyor  of  taxes 
flar  the  district  (the  respondent),  also  attended 
en  behalf  of  the  Crown.  Mr.  Oliver,  the 
eompany's  solicitor,  was  informed  that  he  could 
teke  no  part  in  the  proceedings,  but  that  there 
was  no  objection  to  his  remaining  in  the  room. 

The  oompany  originally  returned  a  loss,  or 
miber  pnt  in  a  statement  instead  of  a  return, 
d^ed  the  19th  Dec.  1874,  showing  a  deficit  of 
45,559L ;  but  afterwards  they  consented  to  pay  on 
42,340{.  The  books  of  the  company  were  produced 
hj  Mr.  Johnson,  and  showed  that  the  accounts 
ere  made  up  to  the  3rd  Dec.  in  each  year,  and  that 
BO  notice  is  taken  therein  of  unearned  premiums. 
In  other  respects  the  figures  in  the  statement  cor- 
leeponded  with  the  books,  and  showed  an  average 
ei  profit  of  about  67,000L  The  commissioners 
wonld  not  allow  the  introduction  of  the  unearned 
pfemiams,  as  they  did  not  appear  in  the  books, 
nod  ea  this  was  the  first  year  in  which  they  were 
into  account  by  the  oompany  in  making  their 
for  inoome  tax,  the  commissioners  con- 
the  assessment  on  67,9271. 
Mr.  Smith,  the  company's  manager,  being  dis- 
the    determination  of  the  special 


«• 


commissioners  declared  his  dissatis{iBction«  end 
duly  required  the  commissioners  to  state  and  sign 
a  case  for  the  opinion  of  the  Court  of  Exchequer, 
under  the  provisions  of  the  Act  of  37  Vict,  a  16» 
which  the  commissioners  accordingly  did. 

The  following  is  a  copy  of  the  account  ''A 
referred  to  in  the  case : 

STATimiNT  or  Pboitt  akd  Loss  TOB  TKS  TsAea 

1871,  1872,  AND  1873. 
Inoome,  1871.  jB        s.  d.       iB      s.  d« 

Preminmt     609,184    4  10 

Ditto  oneamed  in  1870  150,808    0    0 

— 760,992    4  16 

Intsreet  on  iDveetments,  Ao.      39,884  15    9 

Balanoe     •-    .^ 656  14   1 


£801,533  14    9 


Expenditure,  1871.  jB      s.  d. 

AXMBea...       ...      ...       ...       •*.      •••       ...       •>.  040, fl flo      V  xV 

Ezpentea  •• 194,785  13  11 

DiTi<1ends  to  proprietors      .*• 60,000    0    0 

Unearned  praminma  (33  per  oent.)    ...  210,030    0    0 


^8801,533  14    9 


Inoome^  1872.  £       s.  d. 

Premiams     718.864  14    2 

Ditto  nnesmed  in  1871  201,030    0    0 

Interest  on  investments,  Ac 

Baumoe  •••    ...    •••    ...    ... 


s.  d. 


919,876  14  a 
44,597  3  2 
41,783  15    1 


1,0064^7  12  5 

Expenditore,  1872.                               jB       b.  d. 

XiOBSee...      •..      ••.      •.•      •*•      •*•      ..•      ...    4(iS,ova      4  tf 

JSxpeDBes  ...    ...    ...    ...    •••    •.•    •..  fiSfOiKTO    7  8 

Dividends  to  proprietors  '    60,000    0  0 

Unearned  premiams  (33  per  cent)     ...  287,219    0  0 

Xl,006,257  12  5 

Inoome,  1873.               £       s.  d.       £      s.  d. 

Premiums     682.526  10    5 

Ditto  unearned  in  1872    237,219    0    0 

919,745  10  5 

Interest  on  investments,  Ac 45,793  17  8 

je965,539    8  1 

Expenditure,  1878.                               jB      s.  d. 

liosses 375,335    2  6 

Expenses 24,097    7  1 

Dividends  to  proprietors     60,000    0  0 

Unearned  premiums  (38  per  cent.)    ...  225,233    0  0 

Loe 83,873  18  6 


premii 
BflJanc 


<£965,539    8    1 


The  company  is  assessed  for  ihe  year 

1874  on  the  average  profits  of  the 

above  three  years  at 55,978    1    4 

Interest  on  investments  1878  on  whioh 

tax  has  not  been  paid 11,954  18    4 

X67,927  19    8 


The  oompany  contended  it  thonld 

Average  profits ^630,385  17    6 

Intereet  on  investments    11,954  18    4 

42,340  15  10 
Imperial  Fire  Insurance  Company, 
1,  Old  Broad-itreet,  London. 

(Signed)    E.  Gozbns  Sioth, 

Qeneral  Manager. 
A.  L.  Smith  (with  whom  was  Cohen,  Q.C.), 
for  the  appellant  company. — The  oompany  are 
entitled  to  credit  themselves  in  their  return  to 
the  income  tax,  or  to  claim  a  deduction  for  a 
certain  portion,  calculated  by  them  at  33  per 
cent,  of  the  total  amount  of  premiums  reoeired 


296 


MAGISTEATBS'    CASES. 


Ex.  Div.]  The  Impbkial  Fibb  IifsuEANCS  Company  (apps.)  v.  Wilsov  (resp.).  [Sx.  Dir. 


by  them  in  any  giyen  year,  as  the  unearned  por- 
tion of  such  premiums.     Suppose,  for  instance, 
a  fire  company  insure  100  people  in  a  given  year, 
there  would  be  100  premiums  received ;  but  in- 
asmuch as  the  policies  are  dated  and  issued,  and 
the  premiums  on   them  paid   at  diflferent  times 
and  in  different    months  during  the    year,  the 
whole  of  those  premiums  would  not  be  earned  in 
that  year.     If  all  the  premiums  were  paid  on  the 
1st  tfan.  in  any  one  year,  then  all  the  policies 
would  haye  expired,  and  all  the  premiums  have 
been  earned  on  the  31st  Dec.  of  that  year ;  but 
assuming  one  premium    to  be  paid  in  March, 
another  in  June,  and  another  in  September,  and 
80  on,  then  the  whole  of  these  premiums  would 
not  be  earned  till  the  subsequent  months  of  March, 
June,  and  September  respectively ;  and  inasmuch 
as  the  company's  books  are  made  up  in  December 
every  year,  there  would  then  remain  a  considerable 
portion  of  unearned  premiums  in  respect  of  which 
the  company  would  bo  liable  to  risks  and  losses 
during  the  subsequent  year.    This  proportion  is 
calculated  on  a  fair  average  at  33  per  cent,  of  the 
whole  year's  premiums.    [Kelly,  C.B. — How  do 
you  arrive  at  the  proportion    of  33  per  cent.  P 
The  case  does  not    state  anything  about  that.] 
The  case  does  not,  but  we  have  an  affidavit  of  the 
manager,  showing  beyond  doubt  that  that  is  the 
true  average  of  the  unearned  premiums  in  any 
one  year  in  insurance  offices,  and  though  I  can- 
not refer  to  it,  I  may  state  the  result  as  a  matter 
of  fact.    True,  the  office  has  received  all  these 
premiums  in  the  year,  but  they  have  not,  in   the 
words    of   the     section,    earned    them,    because 
throughout  the  whole  of  the  next  year  they  are 
liable  to  be  called  on  to  pay  them  back  in  case  of 
losses  occurring  on  the  policies  in  respect  of  which 
they  were  issued ;  one-third,  therefore,  of  the  pre- 
miums received  in  the  year  is  still  unexhausted, 
and   liable  to  losses    which    may   occur  in    the 
succeeding  year.     A  fair  result  cannot  be  arrived 
at  by  the  mode  adopted  by  the  commissioners  of 
taking  the  whole  receipts  of  the  year,  and  setting 
off   the  losses   and  expenses   of  that   year,  and 
assessing  the  company    on   the    balance.       The 
fair  and   just   mode    would   be    to   take,  as  the 
appellants   proposed   to   do,   the   whole   receipts 
of    one    year,    and    then     to    deduct     33     per 
cent,  therefrom,  and  carry  it  to  credit  next  year, 
and  so  go  on  for  three  years.     The  unearned  pre- 
miums should  be  brought  into  the  account    on 
both  sides,  and  as  the  company  debit  themselves 
with  the  unearned  premiums  of,  say,  1872,  they 
ought  not  to  be  debited  with  the  unearned  pre- 
miums of  1873.    Taking  a  fair  average  of  a  third  in 
this  iHPt  year,  1873,  the  nssessable  amount,  instead 
of  67,000i.,  is  only  42,000/.     (He  referred  to,  and  re- 
lied upon,  the  rules  appended  to  sect.  100  of  the 
Act  5&t>Vict.   c.  35,  schedule  D,  case  1,  rules 
1,  3,  4.)     The  company  have  not  made  a  gain  of 
600,000i.    on   the   31st  Dec.   1874,   inasmuch    as 
throughout  1875  they  are  under  liabilities  with 
respect  to  one-third  of  the  amount.      [Huddle- 
8T0N,  B.— Suppose  an  agister  of  cattle  takes  them 
at  fjl.  a  head  per  month,  payable  for  the  year  in 
advance,  if  one  is  brought  at  the  end  of  Dec,  and 
he  is  pjiid  601.  in  respect  of  it,  he  carries  that  into 
his  account,    because  it  is  what  he  receives  ;  but 
inasmuch  as  ho  has  to  give  the  animal   twelve 
njontbs*  food  next  year,  he  debits  himself  with  55i. 
and  credits  himFcW  with  5Z.  only;  that  is  th\s  oAse.A 
Gorst,   Q,C.   (with  whom   were    the    Attomei|- 
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(General  (Sir  J.  Holker,  Q.G.),  the  Solteiior'Oeiieral 
(Sir  H.  GifLard,  Q.G.),  and  Pinder),  for  the  Grown, 
contra. — No  doubt  my  friend's  sng^^estioa  is  an 
ingenious  one  for  improving  the  method  of  keep- 
ing insurance  companies*  accounts,  bat  it  has  been 
made  merely  for  the  purpose  of  redaoing  the 
amount  of  duty  payable  in  this  particular  case; 
and  the  answer  to  it  is  that  the  oompanj  do  not 
keep  their  books  in  that  way  themselves.  For  the 
purpose  of  ascertaining  the  dividend  divisible 
amongst  their  shareholders,  they  take  no  aoooont 
of  these  so-called  "unearned  premiums  or  profits," 
and  therefore,  if  they  leave  them  out  of  considen- 
tion  in  calculating  the  amount  of  profits  divisible 
amongst  their  shareholders,  it  is  not  UDreasonable 
to  require  them  to  be  left  out  ot  consideration  in. 
ascertaining  the  amount  of  income  tax  payable  hj 
the  company.  As  to  the  phrase  "  unearned  pe> 
miums,"  the  premium  is  earned  the  moment  it  ii 
paid.  It  becomes  an  asset  of  the  oompany,  sad 
cannot  be  received  back  from  them.  [Amphlbr; 
B. — Has  a  servant  who  is  paid  a  year's  wages  in 
advance  earned  bis  wages  before  he  has  served  a 
year  P]  It  is  submitted  that  that  is  not  a  panUel 
case.  This  is  not  a  case  of  servioey  nor  is  it 
like  the  agistment  of  cattle  put  by  Hnd- 
dleston,  B. ;  but  a  case  in  which,  in  considenr 
tion  of  the  company  contracting  to  pay  a  verr 
large  sum  upon  a  contingent  event,  a  yery  smsU 
sum  is  paid  in  advance;  and  the  loss,  if  it  occor, 
is  not  paid  out  of  the  premiums,  but  out  of  the 
capital  of  the  company.  The  Grown  contend  tkst 
there  should  be  no  deduction,  except  that  which 
they  haye  already  allowed  for  actual  losses  andez- 
penses  of  management.  All  left  after  these  dediifr> 
tions  is  the  net  gain  of  the  year.  The  tax  is  not 
and  cannot  be  calculated  upon  an  exact  and 
scientific  ascertainment  of  the  profit  of  each  yesr, 
but,  according  to  the  statute,  upon  a  rough  aver^;e 
of  three  years,  the  Grown  haying  a  right  to  a 
return  of  the  gross  actual  receipts  in  those  three 
years,  and  the  company  being  entitled  to  treat  ei 
losses  every  expense  actually  incurred  upon 
an  average  of  three  years.  The  mode  now 
suggested  is  not  a  more  strict  and  scientific  mode 
of  ascertaining  the  profit  than  that  prescribed 
by  the  Act  and  pnrsued  by  the  commissioners. 
The  strictly  scientific  and  accurate  method  woold 
be  to  take  the  amount  of  eyery  single  oantnot 
during  the  year,  putting  on  one  side  the  preminme 
received  in  respect  of  those  contracts,  and  on  the 
other  side  the  payments  made  in  respect  of  lossei 
which  are  the  subject  matter  of  them.  Soslio 
the  expenses  of  the  management  should  be  strictly 
confined  to  the  given  year.  As  a  matter  of  ftet, 
until  every  single  contract  entered  into  in  any 
one  year  has  come  to  an  end,  it  is  impossible  to 
say  whether  the  y^ar^s  transactions  result  in  a 
profit  or  a  loss.  The  company  now  seek  to  apply 
that  Htrict  method  to  one  item  of  the  accoont 
only,  viz.,  the  premiums,  but  they  haye  no  right  to 
include  losses  incurred  in  respect  of  contrecti 
made  in  some  other  year.  If  premiums  are  to  be 
dealt  with  in  a  particular  way  on  one  side  of  tbi 
account,  losses  should  be  dealt  with  in  the  ssne 
way  on  the  other  side.  [Huddlsston,  B. — If  tbey 
debited  themselves  with  the  gross  receipts  snd 
credited  themselves  with  the  expenses,  and  tbn 
with  a  fair  proportion  of  the  premioms  appli* 
cable  to  the  rii^ks  in  the  ensuing  year,  woola  net 
that  be  a  fair  way  of  getting  at  it  Pj  I  admit  thit 
OqaX.  '\%  «»  ^vc^T  \ix\Ti<cc^V^  «sui  way  of  doian^  i^  M 
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they  have  fixed  on  a  lump  sum  which  they 
le  to  take  at  one-third.  Their  books,  by 
1  they  are  bound,  show  67,927L  to  be  the 

Bum.     He  referred  to  5  <&  6  Vict.  c.  35, 
100,  Bchd.  D,  rule  1,  par.  3;  case  1,  rule  1, 
138. 

L.  Smiih  in  reply.  Cur.  adv.  vult. 

».  29. — Kelly,  C.B. — It  is  with  some  reluc- 
that  I  feel  that  we  ou^ht  to  give  judgment  in 
Ase  in  favour  of  the  Crown.  I  say  with  re- 
QC6,  because  it  is  impossible  not  to  see  that 
ot  justice  cannot  be  done  by  giving  our  jud^- 
£or  the  Grown  ;  and,  on  the  other  hand,  it  is 
o  be  forgotten  that  the  scheme  or  mode  of 
Dg  out  and  settling  the  accounts  suggested  by 
isurance  company  seems  substantially,  though 
lot  really,  unobiectiouable.  Perhaps  it  is  the 
reasonable  mode  that  could  be  determined  on 
ost  cases ;    but  it  really  is  not  according  to 

There  is  nothing  in  the  Income  Tax  Acts 
li  enables  the  parties  in  such  a  case,  the 
n  on  the  one  side  and  the  insurance  company 
le  other,  to  determine  with  certainty  what  is 
mount  or  value  of  the  risk  which  continues 
the  end  of  the  year,  while  a  number  of  poli- 
ipon  which  a  year's  premiums  have  been  paid 
nexhausted,  and  where  there  may  or  may  not 
pon  one,  or  two,  or  more,  or  all  of  them,  losses 
large  amount,  or  to  a  small  amount,  or  no 
B  at  all.  Therefore,  the  company,  in  the  mode 
ested  by  them,  are  obliged  to  resort  to  a  specu- 
3  mode  of  ascertaining  the  probable  amount 
e  risk  which  continues ;  but  I  see  no  warrant 
le  Income  Tax  Acts,  nor,  indeed,  in  the 
»ple  of  the  law,  which  will  enable  this  to  be 
Under  these  circumstances,  therefore,  it 
8  to  me  that,  unless  we  revert  to  the 
i  and  134th  sections  of  the  Act  which  have 

referred  to,  but  which  do  not  apply  in  the 
int  instance,  the  case  stands  thus:  The 
mode  in  which  one  can  really  say  what  is  net 
t  is  by  taking  on  the  one  side  the  whole 
pts,  and  on  the  other  side  the  actual  expendi- 
or  disbursements  for  the  given  year,  and  all 
remains  is,  at  least  for  the  time,  profit ;  and, 
)fore,  taking  the  sum  of  682,0002.  and  odd  as 
ig  been  paid  to  and  received  by  the  company 
e  year  1873,  and,  taking,  on  the  other  hand, 
8  during  that  year  to  the  amount  of  275,0002. 
Ddd,  expenses  to  the  amount  of  221,0002.  and 
and  some  further  disbursements  which  it  is 
tted  should  be  allowed,  and  which  reduces 
am  on  the  profit  side  to  50,0002.,  their  profit 
le  year  1873  is  50,0002. ;  and  if  everything  were 
op  at  once,  and  if  nothing  further  were  done 
le  company,  50,0002.  would  be  tht^  amount  of 
'  profits.  It  is  open  to  this  observation,  how- 
and  that  is  why  this  mode  does  not  do,  and  I 
lot  know  any  mode  which  can  do,  perfect 
ce ;  and  it  is  this,  that  the  company  remain 
r  the  liability  of  paying  the  amount  of  any 
8  in  respect  of  these  policies  upon  which  they 
received  the  600,0002.  premiums,  which  may 
r  in  the  course  of  the  ensuing} ear;  and  if 
do  occur,  it  is  quite  clear  that  the  amount 
e  profits  upon  which  the  income  tax  has  been 
aed  and  paid  will  be  thereby  diminished. 
/here  is  a  prevision  for  that  in  the  Act.  If 
leave  off  business  the  134th  section  applies, 
^hen  a  calculation  is  made  in  which  perfect 
^  upon  the  figures  is  done,  tf,  upon  the 
*  hand,  they  continue  their  buaiuesa,  then  at 
Mao,  Cab, — Vol.  X 


the  end  of  the  year  1874  they  again  take  the 
amount  of  premiums  which  they  have  received  on 
the  one  side  and  they  take  the  receipts  and  any 
other  sums  of  money  which  may  be  properly  set 
off  against  the  amounts  received,  and  they  take 
the  amount  of  the  losses  against  which  the 
600,0002.  and  odd  has  been  received  in  the  year 
before,  so  that  year  by  year,  as  they  go  on,  there 
is  an  absolute  balancing  of  accounts,  and  it  is 
only  when  the  last  year  oomes — if  a  last  year  does 
come — when  the  company  are  about  to  oease 
carrying  on  their  business,  that,  although  they 
will  have  paid  the  income  tax  upon  the  same  sum 
of  600,0002.  and  odd  of  premiums,  they  may  leave 
ofi*  business  within  a  month,  but  are  liable  to  make 
good  any  loss  which  may  happen  upon  the  policies 
in  respect  of  which  this  600,0002.  and  odd  has 
been  paid.  But  that,  as  I  have  before  said,  can 
only  happen  in  the  last  year  of  the  business 
being  carried  on  ;  and  if  that  should  happen,  then, 
by  the  134th  section,  there  is  a  provision  for  the 
fact  being  ascertained  and  the  matter  being 
made  clear  in  some  way  or  the  other,  and  a 
deduction  if  necessary  being  made.  Looking, 
therefore,  at  the  very  nature  of  the  case,  and  to 
the  absolute  impossioility  of  doing  perfect  justice, 
because,  even  if  we  were  to  take  it  upon  an  estimate 
of  an  actuary,  which  might  be  fair  enough,  if  we 
take  into  account  the  number  of  policies  and  the 
amount  of  premiums  paid  upon  them  in  numerous 
small  sums,  amounting  in  the  aggregate  to  some 
hundreds  of  thousands  of  pounds,  it  would  cost 
more  money  to  get  the  calculations  made  by  an 
actuary  or  anybody  else  than  perhaps  double  the 
amount  of  the  income  tax  which  has  to  be  paid. 
Under  the  circumstances,  then,  and  seeing  that  at 
the  moment  it  is  profit,  and  that,  if  any  wrong  be 
done  by  losses  afterwards  occurring,  that  will  all 
be  taken  into  consideration  in  the  next  year's  ac- 
count, it  seems  to  me  that  the  only  way  in  which 
something  as  near  to  exact  justice  as  possible  can 
be  arrived  at  in  a  case  of  this  nature  is  by  taking 
the  accounts  as  they  have  been  made  out  and  ad- 
justed and  the  income  tax  upon  th»m  assessed. 
Our  judgment,  therefore,  will  be  for  the  Crown. 

Amphlett,  B. — I  am  of  the  same  opinion.  I  wag 
certainly  struck  in  the  first  instance  with  what 
seemed  to  me  to  be  an  apparent  injustice  in  this 
mode  of  assessing  the  duty,  but  on  further  con- 
sideration I  saw  that  the  injustice,  if  any,  was 
really  confined  to  the  first  year  when  the  company 
commenced  business.  In  the  first  year  there 
would,  no  doubt,  be  this  injustice,  which  has  been 
pointed  out  by  my  Lord — they  would  l>e  charged 
upon  all  the  piemiums  received,  though  as  to  some 
or  most  of  them  there  would  be  a  liability  of  loss, 
and  in  strictness  that  loss  ought  to  have  been 
taken  into  account  in  the  first  year  when  the  busi- 
ness commenced.  Not  very  much  injury,  how- 
ever, arises,  because  in  the  very  next  year — one 
year  too  late,  no  doubt,  so  far  as  strict  justice  is 
concerned — these  losses  are  all  brought  into  the 
account  and  are  allowed  as  a  deduction  to  the  com- 
pany. It  is  not  a  recurring  loss.  After  that 
system  has  been  once  begun,  there  is  really  no  in- 
justice at  all  for  the  subsequent  years,  unless  it 
should  happen  that  the  business  was  an  increasing 
business  ;  and  then,  with  regard  to  the  increase  S, 
business  done  in  any  subsequent  year,  there  would 
be  tt  slight  modicum  of  loss,  the  &\i\si^  ^s^xVnc^^^^ 
in  the  nrst  ^eat ;  Wx»  oix  \.\ie  \i\Xi«t  >D».Tk^^M*vix^'^ 
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this  way  of  keeping  the  acconnts  would  be  in 
f  avonr  of  the  company ;  and  I  observe  that  in  these 
three  years  there  was  in  the  last  year  a  not  incon- 
siderable reduction  in  the  premiums  received.  In 
that  case  it  is  actually  rather  an  advantage  to  the 
company  than  otherwise.  Taking,  therefore,  three 
years  together,  and  taking  the  average,  supposing 
the  business  to  remain  stationary,  there  is  no  re- 
curring loss  at  all.  The  only  thing  is  this,  which 
my  Lord  has  pointed  out,  if  the  business  be 
stationary  the  account  would  be  perfectly  accurate 
for  this  year  upon  the  average  of  the  three  years 
in  this  way  of  taking  it;  and  assuming  for  the 
moment  that  the  business  did  remain  stationary, 
the  only  possible  further  injury  which  could  be 
done  would  be  after  the  last  year,  when  the 
company  would  have  paid  income  tax  upon  the 
whole  amount  of  the  premiums,  and  then 
there  would  be  some  loss  which  would  re- 
main unaccounted  for  in  consequence  of  their 
having  ceased  to  carry  on  business.  I  have  no 
doubt  that,  under  the  section  of  the  Act  of  Parlia- 
ment which  has  been  referred  to,  if  this  company 
should  happen  to  come  to  an  end  of  their  undertak- 
ing^, an  allowance  would  be  obtained  from  the  com- 
missioners in  respect  of  that  loss,  which  had  not 
been  taken  into  account  during  the  year  in  which 
the  premiums  upon  the  policies  were  paid,  and 
which  would  be  a  loss  which  had  never  been 
brought  into  the  accounts  in  favour  of  the  com- 
pany. I  cannot,  therefore,  help  thinking  that 
really  the  inconvenience  is,  at  any  rate  now,  after 
the  insurance  office  has  been  started  for  some 
years,  extremely  small ;  and  when  we  consider 
the  inconvenience  of  having  recourse  to  estimates 
and  averages  for  the  purpose  of  ascertaining  how 
much  contingent  loss  ought  to  be  taken  into 
account  during  the  year  in  which  the  premiums 
are  paid,  I  think  that  the  insurance  company  them- 
selves would  find  that  they  would  gain  nothing 
by  now  making  any  change  of  plan.  If  they  find 
it  to  be  for  their  interest  to  adopt  a  new  system, 
I  by  no  means  intend  to  say  that  if  they  choose 
at  a  future  time  to  alter  their  mode  of  taking  the 
account,  and  to  set  aside,  for  instance,  some  fund 
to  answer  contingent  losses  in  the  next  year ;  if 
they  choose  to  do  that,  and  make  it  intelligible, 
I  by  no  means  saj  that  they  may  not  oblige  the 
commissioners  to  accept  the  accounts  in  that 
amended  form.  But  they  have  not  done  so.  They 
have  kept  the  accounts,  I  have  no  doubt,  in  the 
most  convenient  way,  taking  the  premiums  as 
receipts  in  the  year,  and  taking  the  actual  losses 
incurred  in  that  year  as  a  payment,  and  striking 
the  balance,  and  calling  the  balance  profit.  It  is 
not  exactly  mathematically  accurate,  but  that  is 
the  way  in  which,  as  between  themselves  and  their 
own  shareholders,  they  have  found  it  most  con- 
venient to  keep  their  books;  and,  therefore,  I 
think  that  as  long  as  they  keep  their  books  in 
this  way,  the  commissioners  have  a  right  to  apply 
the  same  rule  in  estimating  the  amount  upon 
which  they  ought  to  be  assessed.  Under  these 
circumstances,  I  think  that  we  ought  to  give  our 
judgment  for  the  Crown. 

HuDBi^sTON,  B. — I  should  have  thought  that 
the  most  convenient  way  for  the  insurance  com- 
pany to'  have  kept  their  accounts  would  have  been 
to  have  debited  themselves  first  of  all  with  the 
amount  of  premiums  applicable  to  the  risks  of  the 
year ;  that  is  to  say,  they  might  very  readily  have 
Bscerta'iDed  when  the  premiums  were  paid,  in  what- 


ever month  it  was,  how  much  of  them  waa  sppli* 
cable  to  the  current  year,  and  how  mnoh  woald  be 
applicable  to  the  risks  to  be  incurred  in  the  mio* 
ceeding  year,  assuming  them  to  be  animal  psf- 
ments ;  and  thev  might  very  readily  have  conriad 
out  a  figure  which  would  really  represent  tht 
amount  applicable  to  the  rates  of  that  year — ifait 
is  to  say,  they  might  either,  in  the  first  instanos, 
have  taken  the  gross  sum  of  the  premiiunB  ra* 
ceived,  deducting  therefrom  such  proportkm  •• 
would  be  applicable  to  the  succeeding  year,  aod 
have  debited  themselves  with  the  baianoe;  or 
they  might  have  done  it  in  the  way  in  whicfa 
it  is  suggested  by  the  company  that  they  ahonld 
now  do  it  here,  they  might  have  debited  then* 
selves  with  the  gross  sum,  and  then  have  oredhed 
themselves  with  the  actual  sum  which  would  bo 
applicable  to  the  next  year;  and  in  that  case  I 
think  that  they  probably  would  have  ffot  at  the 
right  amount  of  the  gross  •  profits.  I  do  not  soo 
that  in  the  case  of  fire  insurances  such  a  oouroe 
would  be  very  difficult,  or,  perhaps,  as  difficult  so 
in  the  case  of  life  insurances.  This,  howerer,  the 
company  has  not  done.  What  they  have  done  lo 
this :  under  these  three  years  they  have  debited 
themselves  first  with  the  gross  sum  of  the  year, 
they  have  then  added  to  that  sum  the  sam  with 
which  they  say  they  have  credited  themselvee  is 
the  previous  year,  and  then,  adding  to  that  the  ovn 
receivable  from  interest,  they  carry  to  the  othor 
side  of  the  account  first  their  losses,  next  their 
expenses,  and  then  their  dividends,  which  are  all 
proper  items  of  deduction,  and  then  they  take 
an  arbitrary  sum,  which  they  say  (bat  we 
have  no  evidence  whatever  of  the  fkct)  woold 
represent  the  unearned  premiums,  and  they  take 
that  at  something  like  33  per  cent.  We  have 
to  decide  whether  the  difference  betweoa 
the  two  sides  of  the  account,  as  stated  by  the 
company,  is  "the  full  amount  of  the  balance  of 
the  pro  fats  or  gains  of  such  trade  upon  a  fiur  and 
just  average  of  three  years."  They  do  it  with 
reference  to  the  three  years.  It  is  quite  clear  to 
me,  looking  at  this  arbitrary  sum  which  they  pot 
in  the  credit  side  of  the  account,  that  they  have 
not  arrived  at  **  the  full  amount  of  the  balance  of 
the  profits  or  gains  of  such  trade  upon  a  hir  md 
just  average  of  three  years."  They  have  not  (ae 
is  found  by  the  case)  kept  their  accounts  in  thift 
way  as  between  themselves  and  their  sharehdlden» 
and  I  find  it  also  stated  that  "  this  waa  the  fini 
jear  in  which  they"  (that  is  the  "  unearned  pro- 
mi  ums  ")  "  were  taken  into  account  by  the  oooh 
pany  in  making  their  return."  Now,  an  obvioiii 
inconvenience  arises.  Supposing  that  at  the  ei- 
piration  of  the  next  three  years  the  oompsoj 
should  feel  themselves  justifi€Kl  in  establishing  • 
different  mode  of  accounts ;  it  might  be  t|hal  they 
would  not  carr J  to  the  debit  of  the  first  year  off 
the  next  three  years  that  sum  which  they  had 
carried  to  their  credit  in  the  year  previous  to  the 
first  of  the  three  years,  and  then  justice  would  not 
be  done.  I  cannot  help  thinking  that»  as  tde  VMr 
pany  have  not  in  their  accounts  adopted  thii 
method  of  computation,  as  this  is  the  first  yev 
in  which  they  have  made  this  attempt  at  cfaaDging 
the  mode  of  keeping  or  stating  the  accoanta.  Uwf 
must  be  bound  by  their  accounts;  and  reallTi  n 
pointed  out  by  my  Lord  and  my  brother  AmpoMi 
in  the  result,  commtmibug  annit,  no  ii^ostioe  wii 
be  done.  If  they  find  that  in  one  year  there  ero 
great  losses  they  may,  under  ^le  183id 
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[Jflx.  Div. 


OBt  the  matter  pat  right  by  the  commissioners. 
If  thej  stop  business  they  may,  under  the  134th 
aeotion,  obtain  the  proper  return  of  what  they 
have  overpaid.  On  the  whole,  I  think,  looking  at 
the  case  as  stated  before  us,  that  our  judgment 
mnflt  be  for  the  Grown. 

KxLLT,  G.B. — I  may  add  that  it  is  not  unworthy 
of  oonsideration  that  the  company  have  in  their 
haods  during  the  whole  of  tne  year,  say  1873, 
from  the  time  of  the  receipt  of  each  premium,  the 
ptraminms  upon  the  whole  of  these  policies,  and  so 
they  have  in  the  year  1874,  until  the  losses  with 
respeot  to  the  policies  begin  to  be  sustained. 
They  possess  this  advantage,  which  is  a  great  one 
to  them.  We  do  not  think  that  this  is  a  case  for 
ooeta.    Each  party  must  pay  its  own  costs. 

Judgment  for  the  Crown, 

Solicitors  for  the  Company  (appellants),  Oliver 
and  Sons, 

Solicitor  for  the  Grown  (respondents).  The  Soli- 
citor of  Inland  Revenue, 


Jan,  31  and  Feb.  1  and  2, 1876. 

The  Gbsena  Sulphur  Gompant  (Limited)  v. 
Nicholson  ;  and  the  Galcutta  Jute  Mills  Gom- 
pant (Limited)  v,  Nicholson. 

Revenue — Income  tax — Company  incorporated  and 
registered  i/n  England — JBusineea  and  profits 
carried  on  ani  earned  abroad — 5  tj*  6  Vict.  c.  35, 
•.  4/0,  and  16  ^17  Vict,  c,  34.  s.  2,  sch.  D.— "  Per- 
eon  residing  wOhin  the  United  Kingdom*' — 
**  Trade  carried  on  in  the  United  Kingdom  or 
elsewhere  *^— Residence  of  ajoint^ock  company. 

The  Cessna  Suiphur  Company,  incorporated  in 
1871  UThder  the  Companies  Acts  of  1862  and  1867, 
vtiih  a  capital  of  35,0002.,  in  101,  shares,  and  re- 
gistered %n  Italy  for  all  purposes  in  1872,  was 
formed  for  the  purpose  of  aevelaping  and  working 
the  mines  of  sulphur  at  Cesena,  in  Italy,  and  the 
muuMifacbure  and  sale  of  sulphur  there,  with 
power  to  take  oceupcUion  of  lands  wherever  suU 
phssr  was  likeih  to  be  found.  As  regards  its 
affaws  ffi  ihjs  United  Kingdom,  the  company  is 
managed  by  a  board  of  directors,  who  hold  their 
meetings  at  the  registered  office  of  the  company  in 
Jjondon,  An  Italian  delegation,  consisting  of 
two  or  three  members  of  the  board,  reside  in 
Italy,  and  ca^rry  on  all  the  practical  management 
of  the  company's  properties  and  affairs,  one  of 
ikem  being  the  managing  director  of  the  company, 
and  residing  ai  Cesena^  where  all  the  operations 
connected  with  the  manufacture  and  sale  of 
sulphur  are  exclusively  carried  on  and  tlis  profits 
sure  earned.  The  Italian  members  of  the  board 
ore  in  constant  correspo-ndence  with  their  co- 
direelors  resident  in  France  and  England,  who 
meet  ai  the  registered-  London  office ;  and  the 
working  of  the  n^ines,  the  mode  of  the  disposal 
thereof,  and  the  general  business  of  the  company, 
asre  whoUy  under  the  orders  direction,  and 
management  of  the  directors,  subject  to  the 
control  of  general  meetings,  as  p^'ouided  by  the 
eurlidee.  The  original  account  books  and  all  the 
mumeys  are  ke^tt  ai  Cesena,  but  copies  of  such 
hooks  are  sent  to  London,  where  the  register  of 
ehareholders  prescrihed  by  English  law  is  kept. 
The  companys  principal  banking  accounts  are 
kept  at  Turvn  and  Paris,  the  London  banking 
account  being  kept  for  payment  of  qffioe  and  ad'  1 


ministrative  easpenses  and  the  dividends  required 
for  the  English  shareholders,  which  are  the  only 
part  of  the  company's  profits  which  are  sent  to 
England.  The  shares  of  the  company  are  divided 
between  English  and  foreign  holders  in  the  pro* 
portion  of  8924  held  in  England  to  26,076  held 
abroad. 

The  Calcutta  Jute  Mills  Company,  incorporated  in 
1872,  under  the  Companies  Acts  1862  and  1867, 
with  a  capital  of  120,0002.,  in  201.  shares,  wgs 
form>ed  for  the  purpose  of  taking  over  the  business, 
goodwill,  and  plant  of  certain  jute  mills  near 
Calcutta,  then  belonging  to  and  carried  on  by  a 
firm  of  merchants  resident  there.  The  affairs  of 
the  company  in  the  United  Kingdom  are  managed 
by  a  board  of  not  less  than  five  directors,  by 
whom  one  of  the  shareholders  residing  in  Cal* 
outta  was  appointed  to  be  the  managing 
agent  and  resident  director  of  the  company  in 
'India,  and  by  whom  and  under  whose  entire  con* 
trol  the  buying  of  the  raw  material  and  its 
manufacture  and  sale,  as  well  as  all  the  operations 
connected  with  the  company's  business  in  aU  its 
brandies,  are  wholly  and  exclusively  carried  on 
in  India,  where  alo^ie  the  profits  of  tlis  company 
are  earned  ;  the  company  neither  buying,  manu' 
facturing,  nor  selling  in  the  Utiited  Kingdom, 
There  is  both  an  Indian  and  an  English  share 
register,  and  rather  more  than  half  the  capital 
and  shares  are  owned  by  residents  in  India.  The 
company  has  no  office  or  place  of  business  in  Eng- 
land,  but,  for  purposes  of  registration,  its  address 
is  ata  merchant's  office  in  London,  where,  by  leave 
of  the  occupier,  the  meetings  of  the  company  are 
held.  The  books  ofaccouius,  docum>ents,andmoneys 
are  kept,  received,  and  dealt  with  by  the  manager 
in  India,  and  the  company  has  no  property  in  the 
United  Kingdom,  Nothing  whatever  comes  into 
the  hands  of  the  English  directors,  except  periodic 
cat  remittances  from  Calcutta  to  defray  necessary 
expenses,  and  such  portion  of  the  pronts  realised 
in  India  as  are  divisible  as  dividends  amongst 
the  shareholders  in  the  United  Kingdom ;  and  all 
thai  takes  place  in  England  after  receiving  such 
proportion  of  the  profits  is  the  calling  by  the 
directors  of  a  meeting  of  sJiareholders,  and  a  de- 
claration by  the  directars  of  the  amount  to  be  dis' 
tributed  by  way  of  dividend  amongst  the  English 
shareholders  for  the  current  year. 

The  companies  tiaving  been  assessed  to  income  tax  in 
respect  of  tJie  entire  gains  or  profits  of  their 
business  carried  on  by  them  in  Italy  and  India 
respectively,  appealed  therefrom,  and  confe/ided 
that  they  were  only  lial)le  to  be  assessed  on  the 
portion  of  their  profile  remitted  to  England  for 
distribution  in  the  way  of  dividends  amongst  the 
shareholders  resident  in  the  United  Kingdom. 

Held  by  the  Court  (Kelly,  C.B.,  and  HuddUston,  B.), 
giving  judgment  in  favour  of  the  Crown  in  each 
case,  that  it  was  clear  from  the  constitiUion  of 
both  compa7iies,  as  shown  by  their  articles  of  asso- 
ciation, that  the  entire  and  absolute  control  of  their 
affairs  and  business  was  vested  in  and  exercised 
by  a  board  of  directors  in  London,  which  place 
was  tlierefore,  in  each  case,  the  seat  of  business  of 
the  company,  at  which  it  must  be  deem,ed  to 
"  reside,  and  that  in  effect  the  companies  there- 
fore were  to  be,  and  were  rightly,  assessed  ae  a 
"  person  residing  within  the  United  Kifigdom," 
upon  the  whole  of  the  annual  profits  orgainf  of 
iheir  businesses  carried  on  in  Italy  and  Indifk  ^^' 
/fpectively. 


soo 


MAGISTRATES'  CASES. 


Ex.  Div.] 


The  Ossika  Sulphur  Gompant  (Limited)  v.  Nicholson. 


[Ex.DDr. 


"Pw  Curiam, — A  corporation  is  not  a  partnership, 

nor  are  the  shareholders  in  a  jomt-stoek  company 

partners ;  and  a  company  cannot  he  divided  into 

two  portions,  the  English  and  the  foreign,  and 

income  tax  he    assessed  only  upon  the  profits 

adeeming  or  hehmging  to  the  shat  molders  residing 

in  England, 

The  Commissioners  of  Income  Tax  for  the  city 

of  London  assessed  the  above  first-named  company, 

the  Gesena  Sulphur  Company,  in  the  sum  of  5834^., 

under  schedule  D,  in  respect  of  their  entire  profits 

in  their  business  of  sulphur  miners,  &c.,  at  Cesena, 

in  Italy.    They  also  assessed  the  other  company, 

the  Calcutta  Jute  Mills  Company,  under  the  same 

schedule,  in  respect  oi  their  profits  in  the  sum  of 

25,000L,  beinff  tneir  entire  or  aggregate  gains  for 

the  year  1874,  as  spinners  and  manufacturers  of 

jute  in  India.  The  company  in  each  case  appealed, 

and  contended  that  tne  assessment    should  be 

restricted  to  the  portion  of  the  profits  distributed 

amongst  the  shareholders  resident  in  the  United 

Kingdom,  and  thereupon  the  Commissioners  of 

Inland  Revenue,  in  conformity  with  the  provisions 

of  the  37  Vict.  c.  16,  s.  7,  stated  two  cases  for  the 

opinion  of  the  court. 

The  question  raised  and  the  point  inyolyed  in 
these  two  cases  being  yery  similar,  the  court 
decided  to  hear  the  arguments  in  each  of  them  in 
succession  before  deliyering  their  judgment  in 
either. 

The  following  are  the  material  portions  of  the 
oases  that  were  so  stated : 

The  Cessna  Sulphur  Company  (Limited). 
1,  2.  The  Gesena  Sulphur  Company  (Limited), 
hereinafter  called  the  company,  was  formed  to  carry 
on  the  trade  or  business  of  sulphur  miners,  manu- 
facturers, or  merchants,  at  Gesena,  in  the  province 
of  Firli,  in  Italy.  It  was  incorporated  under  the 
Companies  Acts  1862  and  1867  on  the  27th  Oct. 
1871,  with  a  capital  of  350,0001.,  divided  into 
35,()()0  shares  of  102.  each,  and  was  subsequently 
registered  in  Italy,  for  all  purposes,  in  the  follow- 
ing year,  viz.,  on  the  1st  Noy.  1872. 

3.  By  the  articles  of  association  (forming  part  of 
the  case)  the  company,  so  far  as  its  affairs  in  the 
United  Kingdom  are  concerned,  is  managed  by  a 
board  of  eight  directors,  holding  their  meetings  at 
the  registered  office  of  the  company  in  England. 
There  is  an  Italian  delegation,  consisting  of  two 
or  three  members  of  the  board,  resident  in  Italy, 
by  whom  all  the  practical  management  of  the 
company's  properties  and  affairs  is  carried  on. 
One  of  the  Italian  directors  is  managing  director 
of  the  company,  and  resides  at  Gesena. 

4.  All  the  operations  connected  with  the  manu- 
facture and  sale  of  sulphur  are  wholly  and  exclu- 
sively carried  on  at  Gesena,  where  the  profits  o 
the  company  (if  any)  are  earned,  but  the  Italian 
members  of  the  board  are  in  constant  correspon- 
dence with  their  co-directors  resident  in  France 
and  England,  who  meet  at  the  English  registered 
office,  No.  84,  King  William-street,  in  the  City  of 
London. 

5.  Transcripts  and  copies  of  the  company's 
books  of  accounts  are  sent  to  London,  where  the 
register  of  the  shareholders,  prescribed  by  the 
English  law,  is  kept,  but  all  the  original  books  of 
accounts  of  the  company,  and  all  its  moneys,  are 
kept  in  Italy,  the  dividends  required  for  the 
EngUah  shareholders  being  the  only  part  of  its 

pro&ta  which  are  sent  to  this  country.     Tbe  priu- 
dpal  hanking  aoooonts  of  the  company  arekc^^ 


at  Turin  and  at  Paris ;  the  London  banking  ac- 
counts being  kept  for  the  payment  of  offices  and 
administratiye  expenses  ana  of  diyidends  here. 

6.  The  shares  of  the  company  are  divided  be- 
tween the  English  and  foreign  shareholders  in  th« 
proportion  of  8924  held  in  England  to  26,076  held 
abroad. 

7.  The  assessment  or  tax  is  leviable  under 
Schedule  D  of  the  Acts  of  5  &  6  Vict,  a  35,  aad 
16  &  17  Vict.  34 ;  under  the  former  of  those  Acts 
(see  sect.  1,  Schedule  D)  certain  duties  are  granted 
to  Her  Majesty  upon  the  annual  profits  or  gaiiii 
arising  or  accruing  to  any  person  residing  in  Urett 
Britain  from  any  kind  of  property  whatever, 
whether  situate  in  Great  Britain  or  elsewhen 
.  .  .  and  upon  the  annual  profits  or  gains  arisiiig 
or  accruing  to  any  person  residing  in  Greit 
Britain  from  any  profession,  trade,  employmentt 
or  occupation,  whether  the  same  shall  be  reqieo- 
tiyely  carried  on  in  Great  Britain  or  elsewhere. 

8.  By  sect.  40  of  the  first  mentioned  Aot  it  is 
enacted  that  all  bodies  politic,  corporate,  or 
collegiate,  companies,  fraternities,  &c.,  whether 
corporate  or  not  corporate,  shall  be  chargeable 
with  such  and  the  like  duties,  as  any  person 
would,  under  and  by  virtue  of  the  said  Act,  be 
chargeable  with. 

9.  By  16  &  17  Yict.  c  34,  the  like  duties  as  tie 
referred  to  in  paragraph  7,  are  granted  to  Her 
Majesty  uj)on  profits  arising  from  property,  pro- 
fession, tralie,  and  offices  (tn/er  alia^  sect.  %. 

SCHEDULB  D. 

For  and  in  respect  of  the  annual  profits  or  ^u 
arising  or  accruing  to  any  person  residingwithmtbe 
United  Kingdom  from  any  profession,  trade,  em- 
ployment, or  vocation,  whether  the  same  sbafl 
be  respectively  carried  on  in  the  United  Kingdom 
or  elsewhere. 

10.  By  5  &  6  Vict.  c.  80,  s.  2,  persons  entrusted 
with  the  payment  of  foreign  dividends  or  annni* 
ties  are  required  to  deliver,  for  the  use  of  the  Com- 
missioners of  Taxes,  true  and  perfect  accounts  of 
the  amount  of  the  annuities  and  shares  payaUe 
by  them  respectively,  and  the  said  commissioners 
are  empowered  to  make  an  assessment  thereon 
under  Scliedule  C. 

And  by  sect.  10  of  the  16  <fe  17  Yict.  c.  34^  the 
provision  so  made  by  the  last  recited  Act  is  ex* 
tended  to  the  assessing  and  charging  of  the 
duties  granted  by  the  Act,  **  as  well  on  such 
diyidends  and  shares  of  annuities  aforesaid,  as  on 
all  interest,  dividends,  and  other  annual  payments 
payable  out  of  or  in  respect  of  the  funds  or  shares 
of  any  foreign  company,  society,  adventorsb  ^ 
concern,  and  which  said  interest,  dividends,  or 
other  annual  payments,  have  been  or  shall  bs 
entrusted  to  any  person  in  the  United  King^ 
for  payment  to  any  persons,  corporations,  oooh 
panics,  or  societies  in  the  United  Kingdom;" 
and  all  persons  entrusted  with  the  payment  of 
any  such  interest,  dividends,  or  other  annual  psf- 
ments  as  aforesaid  in  the  United  Kingdom,  cr 
acting  therein  as  agents,  or  in  any  other  oIm- 
n\cter,  are  required  to  perform  all  sncb  aofet  and 
things  in  order  to  the  assessing  ol  the  dutist  on 
such  interest,  dividends,  and  other  annnal  paymsnti 
as  are  required  to  be  done  by  persons  enimlsd 
with  the  payment  of  annuities  or  any  diridaadi 
under  the  5  <&  6  Yict.  c.  80,  above  lefeiTsd  toi 
And  the  assessment  of  the  duties  on  all  snob  i*" 
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aforeeaid,  shall  be  made  bj  the  Gommiaaioners  for 
Special  ForpoBes  nader  Schedule  D. 

11.  Bt  MOt  5  of  the  16  &  17  Vict.  o.  34,  the 
dntiee  ther^);  imposed  are  direoted  to  be  asBessed 
onder  the  reRolatioiiB  of  the  aCatnte  5  ft  6  Vict. 
0.35. 

12.  The  dudes  granted  h;  16  A  17  Tict  c.  34, 
have  been  continued  at  variouB  rates  by  a  aeries 
(rf  subsequent  Acta,  and  the  Act  imposing  the 
duty  for  the  year  1874  is  the  37  Vict.  c.  16. 

13.  The  commissioners,  harin^  regard  to  the 
articles  of  association  aooompanying  the  oase,  and 
to  the  certificate  of  incorporation  siarned  by  the 
Registrar  of  Joint-stock  Companies,  and  also  to  the 
fact  that  the  restored  ofBce  of  the  company  ia  in 
England,  where  the  directors  meet,  and  direct,  and 
tiOntrol  the  main  operations  of  the  company,  were 
of  opinion  that  the  company  is  an  English  com- 
pany, formed  nnder  the  Joint-stock  Companies 
Acts,  for  carrying  on  an  ondertaking  abroad,  and 
is,  by  virtue  of  sects.  40  ifc  192  of  the  5  A  6  Vict. 
o.  3^  in  the  same  position  as  a  "person  "  residing 
iritbin  the  ITnitvd  Kingilom,  and  liable  nnder  the 
pOTiaiona  of  the5  A6  Viot.c.  35,  sect.  1,  and  16  & 
l7  Vict,  c  34,  s.  2,  to  make  a  return  of  the  whole 
erf  the  profits  of  any  trade,  whether  the  same  shall 
be  carried   on   in  the  United   Kingdom  or   elae- 

The  commissionen  were  tbrther  of  opinion  that 
the  decision  of  the  Court  of  Exchequer  in  the  case 
of  The  Impirial  Ottoman  Bank  t.  The  Attorney' 
General,  ^ieeonder,  and  others  (31  L.  T.  Eep.N.  S. 
694 ;  L.  Bep.  10,  Ei.  20 ;  44  L.  J.  3,  Si.)  was  not 
advene  to  not  confirmatory  of  the  contention  of 
the  Crown  in  the  present  case ;  the  Court  of 
Exchequer  bsTinfi  there  decided  that  the  resideuce 
of  a  corporation  must  be  regarded  as  the  place  of 
it*  incorporation,  which,  in  the  case  of  the  Ceaena 
Sniphnr  Company,  is  within  the  United  Kingdom. 
That  the  5  ft  6  Vict.  c.  60,  s.  2,  and  sect.  10  of  the 
16  ft  17  Vict.  c.  40,  referred  to  by  the  company  in 
the  present  case,  do  not  bear  upon  the  question  at 
iasae,  and  apply  only  to  agents  or  other  persona 
•otniBled  with  the  payment  of  dividends  or  other 
annual  payments  payable  out  of  or  in  respect  of 
stocks,  funds,  or  sowes  of  any  foreign  company, 
•ooiety.  or  concern. 

14.  The  assessment  was  accordingly  oonGrmed 
apoD  the  whole  of  the  profits  of  the  company, 

15.  The  qneedon  for  the  opinion  of  the  court  is 
whether  the  company  is  bound  to  make  a  return 
in  respect  of  rll  annnal  profits  wholly  made  by  its 
bfuineat  in  Italy,  inclndmg  the  portion  paid  to  the 
Italian  shareholders,  and  is  chargenble  to  income 
tax  thereon ;  or  whether,  as  is  contended  on  the 
part  of  the  company,  the  London  directors  are 
DOimd  only  to  make  a  return  and  to  pay  income 
tax  in  respect  of  so  much  of  the  profits  made 
^Moad  as  actually  pass  through  their  hands  for 
distribution  among  the  ahareholdera  residing  in 
the  United  Kingdom. 

Points  for  argument  on  behalf  of  the  appellants. 
— First,  that  the  company  ia  nota  person  reaiding 
within  the  United  Kingdom,  within  the  meaning 
of  Mhednle  D  to  the  Acta  5  ft  6  Vict.  c.  35,  and 
16  ft  17  Vict.  c.  34,  reapeotively.  Secondly,  that 
luaiilfinrn  in  the  United  Kingdom  cannot  be  pre- 
JBnitnd  of  a  company  within  the  meaning  of  the 
nid  Aota.  Thirdly,  that  there  ia  no  one  within 
Umb  United  Kin^om  who  receives  any  profits  in 
n^MCt  <A  the  said  company's  business,  other  than 
lb  ^»mmnt.  of  dividends  reqnirsd  for  the  share- 


accrue  ontaide  the  United  Kingdom,  and  are  re- 
ceived by  persona  not  reaident  within  the  United 
Kingdom.  Fifthly,  that  no  part  of  the  profits  of 
the  said  company  is  liable  to  income  tax  except  ■ 
the  amonnt  of  dividends  distributed  among 
ehareholdera  in  the  United  Kingdom. 

Points  for  the  Crown. — That  the  Ceaena  Salphnr 
Company,  being  an  English  company,  registered 
in  England  under  the  Companies  Aota  1862  and 
1867,  and  having  also  the  regiatered  office  of  the 
company  in  England,  ia  in  the  same  position  as  a 

fieraon  residing  in  the  United  Kingdom,  and  is 
iable  to  income  tax  under  sohednle  D  of  the  Acts 
5  ft  6  Vict  c.  35,  and  16  ft  17  Vict.  c.  34,  in 
repect  of  the  annnal  profits  and  gaius  of  the 
company,  whether  made  in  England  or  elsewhere. 
Secondly,  that  on  the  facts  of  this  case  the  oom- 
pany  resides  in  the  United  Kingdom,  and  not  in 
India.  Thirdly,  that  the  provisions  of  Boot.  10  of 
the  16  ft  17  Vict.  c.  34,  relied  on  by  the  appel- 
lants, apply  to  the  case  of  dividenda  payable  ny  or 
for  a  company  or  conoem  to  shareholdera  reaiiUng 
in  the  Unitea  Kingdom,  and  have  no  application 
to  the  present  case.  Fourthly,  that  the  return 
made  by  the  secretary  of  the  company  is  bad  in 

The  CiLCUTtA  Jutb  Mills  Cohpaxi  (Lmnui). 
Cisa. 
1,  The  Calcutta  Jnte  Uills  Company  (Limited) 
(herein under  called  "the  company  ")  was  formed 
for  the  purpose  of  taking  over  the  business,  good- 
will, ana  plant  of  certain  jute  mills  at  Ishera,  near 
Calcutta,  in  India,  belonging  to  and  then  carried 


2.  The  oompany  was  incorporated  under  the 
Companies  Acts  1862  and  1867,  on  the  16th  April 
1872,  with  a  capital  consisting  of  120,0001.,  in  6000 
shHreB  of  20LeBch. 

3.  By  the  articles  of  association  (a  oopy  of  which 
forms  part  of  the  case)  the  oompany,  so  &r  aa  its 
afFaira  in  the  United  Kingdom  are  concerned,  is 
managed  by  a  board  consisting  of  not  leas  than 
five  directors.  The  directors  have  (infer  alia) 
power  to  appoint  one  or  more  perRons  reaident  in 
Calcutta  aa  "  the  Calcutta  directora."  As  a  matter 
ot  fnct,  there  is  at  the  present  time  one  Calcutta 
director,  Ur.  Qeorge  Muirhead  Sturthers,  who  ia  a 
large  shareholder  in  the  company,  and  ttie  acting 
partner  of  the  firm  of  Messrs.  Borradaile,  Sohillcr, 
and  Co,,  of  Ca'cutta,  the  former  proprietors  ot  the 
mills. 

4.  On  or  about  the  iBt  May  1872,  the  oompany 
commenced  business  as  spinners  and  manufac- 
turers of  jute  at  Ishera,  in  Calcutta,  aforeaiud,  and 

5.  The  buying  of  the  raw  material  and  the 
manuracture  and  sale  of  the  same,  aa  well  as  all 
the  operations  connected  with  the  business  of  the 
company  in  all  its  branches,  are  wholly  and  ex- 
clusively carried  on  in  India,  where  alone  the 
gains  and  profits  of  the  concern  (if  any)  are 
earned, 

6.  At  the  time  of  the  purchase  of  the  said  mills 
the  company  adopted  an  agreement  whereby 
Meaars.  Bcrmdaile,  Schiller,  and  Co.,  ol  Calcutta 
aforeaaid,  were  coustituted  the  manaKi"e  a^m):^. 
in  India,  and  t.bey  Viave  \ibA  x'ti*  BO.'Owe,  <aOTi«d>.  <A 
its  bosineu  an4  wotta  at  \*UftT*.    bA  ^V»  »»»» 
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time  the^  gnarantee  the  BoWenoy  of  tboae  with  ' 
whom  thejr  deal,  and  receive  a  del  credere  commis* 
sion  from  the  company  in  return. 

7.  There  is  an  Indian  as  well  aa  an  GngliBh 
share  register,  and  the  larger  amonnC  of  capital, 
as  well  aa  the  greatest  number  of  Bharea,  ore 
owned  bj  persons  residing  In  India. 

8.  On  the  31st  Dae.  last  the  share  register  nrood 
aa  follows :  3843  shares,  representing  a  capital  of 
76,850i.,  were  b«ld  in  India,  and  entered  oa  the 
Indian  share  register;  while  only  2157  shares, 
representing  a  capital  of  43,1401.,  were  held  bj 
persona  residing  la  this  coantrj,  and  entered  in 
the  English  share  register. 

9.  The  company  has  no  office  or  other  place  of 
business  in  the  United  Kingdom,  althoagh,  tor 
the  purpose  of  registration,  its  address  here  is 
No.  4,  St.  Helen 's-place,  in  the  City  of  London. 
This  is,  in  fact,  the  office  of  Mr.  Ferdinand 
Schiller,  one  of  the  directors  of  the  compbny,  and 
when  meetings  of  the  English  members  of  the 
oompany  are  held  there,  it  is  entirely  by  bis  leare 
and  favour. 

10.  All  tbecompany'sbooksof  accounts, papers, 
ftnd  other  documents,  as  well  as  its  moneys,  are 
kept,  received,  and  dealt  with  by  the  management 
in  India. 

11.  As  a  matter  of  fact,  the  company  has  no 
property  whatever  in  this  country.  Nothing 
comes  into  the  hands  of  the  English  directors 
excepting  what  is  remitted  from  Calcntta  from 
time  to  time,  to  defray  their  necessary  expenses. 
In  addition  to  this,  sach  proportion  of  the  profits 
realised  in  Indiaas  is  divisible  amongst  the  share- 
holders in  the  United  Kingdom  by  way  of  dividend, 
passes  through  tlieir  hands. 

12.  After  receiving  such  proportion  of  the  profits 
as  is  mentioned  in  par.  11,  all  that  takes  place  in 
Bngland  is  that  the  directors  call  a  inecting  of 
the  shareholders,  and  declare  the  amount  that  is 
to  be  distributed  by  way  of  dividend  amongst 
them  for  the  current  year. 

13.  For  the  year  1871  the  sums  received  by  the 
directors  in  this  country  as  the  proportion  of  the 
profits  wholly  made  and  acquired  by  the  business 
of  the  oompany  in  India,  and  payable  to  the 
shareholders  in  the  United  Kitigdom,  amounted 
to  84972. 

14.  In  the  said  year  the  secretary  of  the  com- 
pany duly  made  a  return  of  that  amount  to  the 
commissioners  for  putting  into  execution  the 
Income  Tax  Acts  for  the  City  of  London,  as  the 
tmo  and  proper  amount  upon  which  the  company 
was  ready  and  willing  to  be  aaaessed  to  income 
tax.  To  the  aaid  return  there  is  uppeuded  a  state- 
ment of  the  manner  in  which  the  same  was  made 
or  estimated,  as  follows ;  "  This  return  in  made  by 
me  as  secretary  of  the  Cul<:utta  Jutit  Mills  Com- 
pany (Limited).  It  iiiciudea  the  wbolo  amount 
of  the  dividends  or  profits  pnid  or  payable  Co  the 
shareholders  residing  in  the  United  Kingdom  for 
one  whole  year,  on  a  fair  computation  or  average, 
from  ibo  commencement  of  the  business  of  the 
compuny  on  the  1st  ilaj  1872,  but  not  the  divi- 
dends or  profits  paid  or  payable  to  aharehdders 
resident  in  the  Ea^it  Indie.-i,  and  whose  names  are 
entered  on  the  company's  Indian  abare  regi*ter. 
The  trade  ol  the  conipauy  is  that  of  jute  spinnora 
and  maimfacturers.  The  oiily  place  oE  manufaC' 
tare  an  well  as  the  place  of  sale  is  at  Ishera,  Cub 

ciitta.     The  company  neither  buja,  mauufactares, 
nor  Bella    in    the    United    Kingdom.    Tbe   ran 


material  is  all  parohaaed  in  India,  n 
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there,  and  sold  there,  whero  <tlao  tbe  enlira  p 
ore  made." 

Paragraphs  15  to  20  inclosive  (setting  fbrtb  tlia 
several  sections  of  the  Income  Tax  Acts  aj^licaUs 
t«  the  present  question)  are  similar  to  parKiaphi 
7  to  12  inclusive  in  the  previous  base ;  ftnd  [«n- 
^raphs  21,  22,  23,  elating  tha  opinion  and  deomoa 
nf  the  commiasionerB,  and  the  appeal  of  tbe  com- 
pany therefrom,  and  the  question  for  the  opinin 
of  the  cuart,  are  similar  to  paragrapha  13, 14, 15. 
in  the  previous  case. 

Points  for  argument  on  behalf  (A  tho  appal- 
lanta  : — Firat.that  nnder  thecircamstaacea  stsHd, 
the  Calcntta  Jute  Mills  Company  is  not  a  oompHy 
resident  within  the  United  Kingdom,  within  (m 
meaning  and  for  the  pnrpoaes  ot  the  looome  IVi 
Acts ;  secondly,  that  the  trade  of  the  eaid  go» 
pany  is  not  exercised  or  earned  on  widiin  As 
United  Kingdom  within  the  meaning  and  for  the 
purposes  aforesaid ;  thirdly,  that  under  the  Mid 
Acts  the  appellants  are  liable  to  p«f  income  tn 
only  upon  ao  much  of  the  profits  as  are  raoeini 
by  them  for  diatribution  amongst  the  aharefaaUan 
in  this  country. 

Tbe  points  for  the  Crown  are  similar  to  thoMii 
the  previous  caae  of  the  Sulphur  Companj. 

The  articles  of  association  in  each  oaae,  so  ftm 
they  are  material  on  the  preaent  oooasion,  ara  n 
fully  stated  and  gone  into  m  the  judgments  of  (b 
court,  that  it  is  unnecessary  to  aet  them  fbrth 

Tai    ClSEKA    ^ULFECR   CoHPAliT    (LiMITtD). 

Jon.  31  and  Feb.  1.— Sir  H.  Jamet.  Q.C,  ud 
B.8.  Wright  (with  them  was  B.  T.  ficwl),  arf^ 
on  beiialf  of  tho  appellants,  and  dted  and  refeini 
to  the  following  authorities : 

The  Carron  Iron  Company  t.  Maelattit.  5  H.  rf  L 

Caa.  141  (per  Lord  Cr>iiwc»th,L.C.); 
Tht  Ke^ntham  Blue  Lias,  te..  Company  (Uaitf^v. 
Baktr.  9  L.  T.  Kep.  N.  8.  418  i  33  L.  J.  41.  Bk.:I 
Jnr.  N.S.  134B ; 
Taylor  v.   Tht  Crouland  Oo*  and  Cofc*  C 

24  L.J.  233,  Ei.  ; 
The  Killwnnv  and  Qitat  KouffHrnaiu 
u<iv  Comjiany  v.  fitlden,  6  Bi.  81 ;  29  L.  J.  W, 


SAG  Viot.  a.  35,  s.  40;  16  A  17  Tiafe.  a.  H  ■■  * 
(lohed.  D),  a.  10. 

The  Attorney-General  (Sir  J.  Holker.  Q.C.),  witk 
whom  were  the  Salicilor-Gsn^ral  (Sir  H.  S.  W 
fard,  Q.U.)  and  Plnd<^,  on  the  part  of  the  Cnmt 
eoiilra,  commented  on  the  cases  cited  on  thapHtitf 
the  appellants,  and  cited  and  reTerred  to  the 
following  additional  authorities  ; 

^doniiv.  The  Orrat  WeHem  Baihewg  Oommmti 
L.  r.  Bap.  N.  S.  631 :  6  U.  *  N.  4A»i  ML.J. 
121,  Ei.i 
Shitl-i  V.  The  Qreai  NorlAtrn.  JiBUway  OuKprnN  t 
L.  T.  R«p.  N.  S.  479  i  31)  L.  J.  331.  Q-flL  :  Tte 
N.  8.  731 ; 

Brown  T.    The  London  and  Nirtk-  H'artam  Jl 

CompoHy,  8L.T.  Kep.  N.  S.  aU;  4B.  *&»! 
3SL.J.318, 14.B.) 
Sallav.TheAttormu-aeneral,   ikwm,  lL.T.Br 

N.  S.439;  5U.  AN.  Tit;  -2gL.J.  4U,Sl.;  ' 

Tht  Aberyshcilh  l-romtnade Pie,<Oomtpuf  v.O 
13  L.  1'.  Bep.  N.  d.  2TB:  35  I,.J.4((]d.[ 
and  tho  tolloiring  American  casis: 

Tt»  R^r^k  of  Aug>i,la  v.  SaritSOmM^  tf. 
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The  Blackaicne  ManufcbduHng  Comparui  r.  The  In- 

habitanU  qf  Blactcstone,  13  Qm/s  Bepr  (Massa- 

ohna^tto)  488 ; 
The  Un%ted  8taU$  t.  Amesley,  11  Wheat.  412;  13 

Ftoien'  Bep.  135 ; 
B€a£e(m  ▼.  The  Farmers*  Bank  of  Delaware,  12  Peters, 

135; 
Tke   Ohio    owd   Mietissippi  Railroad  Company   r. 

Wheeler,  1  Blaisk's  B«p.  286  ; 
T^  BaUimors   and    Ohio    Railroad    Company    t. 

Oienn^  28  Maryland  Beps.  287 ; 
londley  on  Partnership ; 
Iiorton^s  Gonfliot  of  Laws,  sect.  38 ; 
SaTiffDT  (Onthrie's  Translation,  1869),  p.  63; 
5&6yict.  0.85,  8.192; 
The  Companiee  Aot  1862,  ss.  10, 18,  38 ; 
The  Companies  Aot  1867. 

R.  8.  Wright  (for  the  appellants)  replied. 

The  court  then  proceeded  to  hear  the  arguments 
in  the  cane  of 

Ths  Calcutta  Jute  Mills  Coicpant  (Limited). 
Feb,  1  and  2. — H.  Matthews,  Q.C.  (with  him  were 
SitH.  Jackson,  Q.C.  and  BoUand),  argued  on  behalf 
of  the  appellant  company,  and,  in  addition  to  citing 
and  commenting  on  all  the  cases  and  authorities 
that  were  cited  and  relied  on  upon  both  sides  in 
the  Ce$ena  Sulphwr  Company's  case,  cited  also  the 
following : 

Ne¥)by  r.  Van  Oppen  and  others  {ColVs  Patent  Fire 

Arms  Manv/actv/ring  Company),  26  L.   T.  Bep. 

N.8. 164 ;  L.  Bep.  7  Q.  B.  293 ;  41  L.  J.  148,  Q.  B. 
The  Oldham  Building  Company  {Limited)  y.  Heald, 

10  L.  T.  Bep.  N.  8.  534;  S.  C,  in  error,  33  L.  J. 

236,  Ex.;  3H.A0.132; 
The    United    States    r.    Maekensie   (Amerioan),   3 

Brookenbrongh,  393 ; 
Lindiey  on  Partnership,  p.  6 ; 
5^6  Viet.  0. 35,  ss.  39, 40,  46,  59, 100,  Bole  8. 

Finder  (with  whom  were  The  Attorney  General 
(Sir  J.  Holker,  Q.O.)  and  The  Solicitor' General 
Sir  H.  S.  Giffard,  Q  C.)  for  the  Crown  (contra), 
was  not  called  upon  to  argue. 

In  each  case  the  contention  on  the  part  of  the 
Crown  was  that  the  company  was  an  English 
company  under  the  Joint-stock  Companies  Acts  for 
carrying  on  an  undertaking  in  England,  and  was 
bj  virtne  of  the  Income  Tax  Acts  in  the  same 
position  as  a  "person"  residing  in  the  United 
Aangdom,  and  was  liable  under  the  provisions  of 
the  Acts  to  make  a  return  of  and  be  assessed  upon 
the  whole  of  their  profits,  whether  arising  from 
bnainess  carried  on  in  the  United  Kingdom  or 
elsewhere ;  the  companies,  on  the  other  hand,  in- 
Slating  that  they  were  not  "  persons "  residing 
within  the  United  Kingdom  under  the  Income 
'Tkl  Acts,  and  were  only  liable  to  be  assessed  upon 
Ihe  amount  of  the  dividends  sent  to  England  and 
there  received  by  and  distributed  amongst  the 
shareholders  resident  in  the  United  Kingdom. 

It  is  unnecessary  to  state  the  arguments  on 
either  side  more  at  length  here,  as  they  are  fnlly 
notioed  and  commented  on  by  the  learned  Barons 
in  their  judgments 

Kbllt,  C.B. — In  both  these  cases  I  think  that 
the  Crown  is  entitled  to  the  judgment  of  the  court. 
I  wiU  first  deal  with  the  case  of  the  Calcutta  Jute 
Mills  Company,  which  has  been  most  admirably 
argued  on  both  sides,  and  especially — if  I  may  say 
■o  without  being  invidious — by  Mr.  Matthews,  who 
m  his  seal  has  certainly  said  and  done  all  that  was 
possible  to  overcome  the  difficulties  by  which  he 
was  environed.  We  have  carefully  considered 
both  the  cases,  and  the  great  principles  of  th^  law 
whidi  thev  ought  to  be  deciaed.  Botn  are 
xaising*  I  oelieve  tor  the  Brat  time,  a  qoes- 


tion  of  great  importance  both  in  its  nature  and 
the  extent  of  its  operations,  and  involving  impor- 
tant principles  of  great  weight  as  affecting  the 
law  of  this  country,  and,  I  may  almost  say,  the 
international  law  of  t-he  world.  I  should  be  glad 
if  we  felt  it  possible,  consistently  with  our  duty 
and  the  view  which  we  take  of  the  law,  to  decide 
the  question  otherwise  than  we  are  about  to  do ; 
for  it  is  in  vain  to  deny  that  the  result  of  our  de- 
cision is  to  declare  that  the  Legislature  taxes 
foreigners  who  are  neither  natives  nor  inhabitants 
of  this  country,  and,  with  the  exception  of 
India,  are  not  within  the  jurisdiction  of  its  laws.  * 
Now,  the  question  in  the  case  of  the  Calcutta  Jute 
Mills  Company  is  whether  they  can  be  held  liable 
to  income  tax  upon  the  entirety  of  their  profits. 
It  is  a  company  incorporated  in  England  under 
the  Joint-stock  Companies  Acts,  having  a  local 
position  in  this  country,  and  occupying,  or  rather 
being  permitted  to  occupy,  an  office  within  the 
City  of  London,  where  it  transacts  its  business 
and  exercises  the  Tery  large  and  extensive  powers 
with  which  it  is  invented  by  the  Act  of  Parliar 
ment.  On  the  other  hand,  it  is  equally  true  that 
•  the  whole  property  in  which  the  entire  capital  of 
the  company  is  invested  is  not  in  this  country, 
but  in  India,  and  that  the  mills  are  worked  and 
the  whole  profits  of  the  company  earned  in  that 
country  alone.  It  likewise  appears  (and  it  is  here 
that  the  question  arises)  that  out  of  the  whole  of 
its  profits,  amounting  for  the  year  in  question  to 
25,O0OL,  about  two-thirds  of  the  dividends  are 
payable,  not  to  inhabitants  of  England,  nor  to 
persons  having  any  connection  with  England, 
except  that  they  happen  to  dwell  under  the  same 
Crown  and  the  same  rule,  but  to  persons  re- 
siding out  of  England,  and  chiefly,  if  not 
entirely,  in  India.  Again,  the  actual  trading 
business  of  the  companv  is  transacted  in 
India  and  not  in  EnKland.  But  then,  on  the 
other  hand,  upon  looking  to  the  constitution  of 
the  company  and  its  articles  of  association,  under 
and  by  virtue  of  which  it  exists,  we  find  that  it  is 
entirely  under  the  control  and  in  the  actual 
possession  of  the  governing  body  in  England.  It 
is  stated  in  the  case  that  "  the  company,  so  far  as 
its  affairs  in  the  United  Kingdom  are  concerned, 
is  managed  by  a  board,  consisting  of  not  less  than 
five  directors.  The  directors  have  power  (inter 
aliii)  to  appoint  one  or  more  persons  resident  in 
Calcutta  as  the  Calcutta  directors.  As  a  matter 
of  fact,  there  is  at  the  present  time  one  *'  Calcutta 
director,'*  Mr.  Greorge  Muirhead  Struthers,  who 
is  a  large  shareholder  in  the  company,  and  the 
acting  partner  of  the  firm  of  Messrs.  Borradaile, 
Schiller,  and  Co.,  of  Calcutta,  the  former  pro- 
prietors of  the  mills.  We  besrin,  then,  with  this, 
that  the  company  is  incorporated  in  and  under 
the  law  of  England,  and,  therefore,  its  origin  and 
first  existence  is  in  England,  and  England  alone ; 
that  the  governing  body,  the  directors,  are  in 
England,  and  that  they  have  power  to  appoint — 
not  that  there  exisUs  by  virtue  of  the  company*s 
constitution  a  director  having  power  himself  to 
act  and  conduct  the  company's  affairs  in  India — 
but  that  the  governing  body  in  England  have 
power  to  appoint  one  or  more  persons  resident 
in  Calcutta  as  the  Calcutta  directors,  and 
that  they  accordingly  appointed  a  resident 
director  at  Calcutta,  who  controls  the  ^b^ic^V^  ^»scw- 
duct  of  the  b\x%YaQ%%  \*\iw^.  '!&v)X»>aa  \a  xoww^  ^^ 
appointee  ox  agen\i  ol  \iift  vk^^^^^'^''^  X^o^-^    ^ 


304 


MAGISTRATES'  CASES. 


Ex.  Div.] 


The  Calcutta  Juts  Mills  CoicPAinr  (Limited)  v.  Nicholsok. 


[Ez-Dif. 


direntors  in  England.    Then  we  see  that    "the 
buying  of  the  raw  material,  and  the  manufacture 
and  sale  of  the  same,  as  well  as  all  the  operations 
connected  with  the  business  of  the  company,  in  all 
its  branches,  are  wholly  and  exclusively  carried  on 
in  India,  where  alone  the  gains  and  profits  of  the 
concern  (if  any)  are  earned ; "    and  further  on  in 
the  case,  without  going  at  more  length  into  what 
relates  to  the  property  itself,  we  find  (and  these 
are  the  passages  chiefly  relied  on  by  the  appellants) 
that  the  company  has  no  office  or  other  place  of 
business  m  the  United  Kingdom,  although  for  the 
purpose  of  registration  its  address  here  is  No.  4, 
St.  Helen's-place,  in  the  City  of  London.    This  is« 
in  fact,  the  office  of  Mr.  Ferdinand  Schiller,  one  of 
the  directors  of  the  company,  and  when  meetings  of 
the  English  members  of  the  company  are  held  there 
it  is  entirely  by  his  leave  and  favour.   Now  it  really 
signifies  little,  and  makes  no  difference  whether 
the  office,  in  which  the  very  important  business  of 
holding  meetings  at  which  everything,  that  is, 
may,  or  can  be  done  by  the  company,  is  determined, 
is  an  office  hired  at  a  rent,  or  is  a  plac«  lent  for 
that  purpose  by  one  of  the  directors  of  tbe  com- 
pany for  the  use  of  the  company  and  at  their  dis- 
position, and  for  that  purpose  alone.    There  is 
their  location,  their  "  residence,"  to  apply  the  term 
of  the  Act  of  Parliament ;  and  there  it  is  that  the 
directors  accordingly  meet,  and  there  the  company, 
the  great  body  of  shareholders,  hold  their  general  and 
extraordinary  meetings.  It  is,  therefore,  for  all  the 
purposes  of  this  case,  the  office  of  the  corporation. 
The  case  then  states  that,  "  as  a  matter  of  fact,  the 
company    has     no    property    whatever     in    this 
country.    Nothing  comes  into  the  hands  of  the 
English  directors  excepting  what  is  remitted  from 
Calcutta  from  time  to  time  to  defray  their  neces- 
sary expenses.     In  addition  to  this,  such  propor- 
tion of  the  profits  realised  in  India  as  is  divisible 
amongst  the  shareholders  in  the  United  Kingdom, 
by  way  of  dividend,  passes  through  their  hands." 
Now,  it  may  bo  convenient  here  to  refer  to  what 
must  be  the  basis  of  our  decision,  namely,   the 
words  of  the  Act  of  Parliament.     By  the  6th  sec- 
tion of  the  15  4&  16  Vict.  cap.  34,  it  is  enacted  that 
'*  The  said  duties  hereby  granted  shall  be  assessed, 
raided,  levied,  and  collected  under  the  regulations 
and  pi  ovisions  of  the  Act  of  5  &  6  Vict.  c.  35,  and 
of  the  several  Acts  therein  mentioned  or  referred 
to,   and   also  of  uny  Act  or   Acts   subsequently 
passed   explaining,  altering,    amending,   or    con- 
tinuing the  said  first  mentioned  Act ;  "  and  by 
schedule  D  there  is  the  provision  that  the  com- 
panies or  persons  are  to  be  assessed  "  for  and  in 
respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing   in   the  United 
Kingdom  from  any  kind  of  property   wiiatever, 
whether  situate  in  the  United  Kingdom  or  else- 
where, und  for  and  in  respect  of  the  annual  profits 
or    gains    arising    or    accruing   to    any    person 
rehiding    in    the     United    Kingdom     from    any 
protei<i>ion,     trade,     employment,     or     vocation, 
whether  the  same  shall   be   respectively  carried 
on  in  the  United  Kingdom  or  elsewhere,*'  and  to 
be  charged  for  every  20».  of  the  annual  amount  of 
such  profits  and  gains.     Now,  the  first  thing  im- 
portant to  be  noticed  here  is  that  the  tax  i8  im- 
posed upon   **any  perbon  residing  in  tbe  United 
Kingdom."      By  other  Acts  of  Parliament  for  tbe 
word  "person"  may  be  Kub>tituted  a  "coipora- 
lion  "  or  **  joint-stock  company  ;*'    so  that  we  may 
read  tbia  word  "person**   here  as  if  the  words 


were  for  and  in  respect  of  the  annnal  profits  or 
gains  arising  or  accruing  to  any  "joint-stock  com- 
pany.'*   Then  follows  the  words  "  residing  in  the 
IJnited  Kin^om,"  and  so  forth.     A  great  deil 
has  been  said  as  to  how  an  individual  entitled  ul 
his  own  right  to  property  of  this  description  would 
be  assessed ;   but  I  think  it  leads  only  to  compli- 
cation and  confusion  to  enter  into  all  the  cssei 
which    might   well    be  applied   to    the   tax  ts 
imposed  upon  a  single  individual,  and  to  attempt 
to  apply  them  to  the   tax  as    imposed  npoo  a 
joint-stock  company.    I  therefore  pass  away  from 
that,  and  will  consider  the  matter  as  if  the  words 
"joint-stock  company"  had  been  here  used  m 
place  of  the  wora  "person.'*^  In  order  to  oome 
within  the  Act,  it  must  be  a  joint-stock  oompsoj 
"  residing  in  the  United  Kin^om,"  and  upon  that 
a    question  of  law  arises,  mdependentlj  of  ths 
particular  terms  and  provisions  of  this  eompaay't 
articles  of  association.    Where  does  a  joint-sUx^ 
company  "  reside,"  and  what  is  the  meaning  of  ths 
term  "  residing"  as  applicable  to  such  a  oompaay  f 
The  answer  to  that  question,  without  expressing 
any  opinion  at  the  present  moment  as  to  whether 
there  may  or   not    be  two  places    at  which  • 
joint-stock   company  or  corporation   can  reside 
is  that  it  resides  where  its  place  of  inoorporataoo 
is,  and  where  its  general  body  exercises  the  powers 
conferred  upon  it  by  the  Act  of  Parliament  and 
its  articles  of  association,  and  where  it  meets,  and 
is  in  bodily  and  personal  presence  for  the  pur- 
poses of  the  concern.    Where,  then,  is  that  pIsoB 
m  the  present  case  P    I  deny  that  the  whole  osse 
presents  a  single  act  whicn  is  done  in  Galcotti 
otherwise  than  in  England  or  elsewhere  than  in 
this  very  office,  which  can  truly  be  called  the  set 
of  the  company.    That  acts  of  the  highest  import- 
ance as  affecting  tbe  well-being  of  the  oompspy, 
the  operation  of  its  business,  and  the  reaiisii^ 
and  disposing  of  its  funds,  are  done  in  India,  is 
perfectly  true,  but  they  are  all    done    by  men 
agents,  whether  they   be    directors    or  not,  ap- 
pointed under  the  sole  authority  of  the  genenl 
body  of,  and  represented  by,  the  oorporatioa  in 
this  country,  and  so  making  their  acts  the  sets 
of  the  corporation ;  therefore,  within  these  words,  * 
if  a  company  can  be  said  to  "  reside "  anywhere, 
as  we  must  suppose  that  it  can,  in  order  to  ^ve 
effect  to  the  Act  of  Parliament  touching  jomt- 
stock  companies,  this  company  undoubtedly  re- 
sides at  the  office  or  place  where  the  directon 
meet — meetings  of  the  whole  company  are  hdd— 
and  where  they  transact  their  business  and  exer- 
cise tbe  powers  conferred  apoti  them  by  the  Isv 
and  their  articles  of  association.  I  need  not  go  into 
tbe  cases  aboift  "  residing."    The  qnesttoo  has 
arisen,  as  it  did  in  the  case  of  T^  AUomey'Qen&rd 
V.   Whetler,  whether  the  acts  of  a  single  msn- 
her  of    a  firm   consisting    of    several    partnerii 
carrying  on  business  in  New   York,   and  which 
single  member  happened  to  reside  in  Nottinghsa 
and  represented  the  firm  there,  and  purcossed 
goods  which  were  afterwards  sent  to  America  and 
purchased  and  paid  for  by  the  firm,  their  eoa- 
mencint;  tbe  operations  and  performing  a  part  d 
them   in  tbe  name  of  the  firm  in  this  cosntiji 
made  the  Brm  liable;   and  it  was  held  that  tms 
one  individual  did  not  represent  the  firm,andlhal 
tbe  firm  were  not  liable  to  be  assessed  to  the 
ini'onie  tax  in  bis  person  by  reason  of  his  earrynf 
on  a  portion  of  the  business,  namely,  thafeof  hayisg 
goods  and  coubigning   or  transmitting  them  It 
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America ;  becaa.«e,  in  the  first  place,  no  one  com- 

Slete  transaction  of  bnsiness  was  ever  effected  b^ 
im ;  and  also  because  the  principal  seat  of  basi- 
ness  and  the  place  at  which  alone  the  great  bulk 
of  the  business  of  the  firm  was  carried  on  was  in 
New  York.  There  are  a  variety  of  other  cases 
arising  under  the  Connty  Court  Acts,  where  the 
question  has  arisen  as  to  where  the  corporations 
constituting  the  great  railway  companies  of  this 
kingdom  reside.  Where,  for  instance,  do  the 
Great  Western  and  the  London  and  North- Western 
Bailway  companies  reside  P  Everybody  who 
knows  anything  of  these  affairs  would  say,  directly 
the  question  was  asked,  why,  at  Paddington  and 
at  Euston.  And  it  has  been  held  that  the  railway 
companies  do  reside  there,  because  there  is  the 
principal  seat  of  their  business,  and  there  their 
directors  meet  and  exercise  their  powers ;  there 
their  books  are  kept,  and  there  or  thence  all  their 
lines  of  railway  emanate,  and  either  begin  or  end 
I  need  refer  to  no  other  authority.  There  is 
none,  nor  the  shadow  of  any  quoted,  which  goes  to 
show  that  the  place  in  which  the  directors  or 
governing  body  meet  and  the  shareholders  hold 
Uieir  general  and  special  or  extraordinary  meet- 
ings and  the  power  of  transacting  the  bnsiness  is 
exercised,  is  not  the  principal  seat  of  business, 
and  the  place  in  which,  in  the  language  of  the  Act 
of  Parliament,  the  company  may  be  said  to  "  re- 
side." I  am,  therefore,  clearly  of  opinion  in  this 
case,  upon  these  principles,  and  for  these  reasons, 
Uiat  this  joint-stock  company  resides  at  No.  4, 
St.  Helen's-place,  in  the  City  of  London.  Now,  it 
is  paid  that  the  whole  business  is  transacted 
in  India,  and  that  "  nothing  comes  into  the  hands 
of  the  English  directors  excepting  what  is  re- 
mitted from  Calcutta  from  time  to  time  to  defray 
their  necessary  expenses ;  in  addition  to  which,  sacn 

Sroportion  of  the  profits  realised  in  India  as  is 
ivisible  amongst  the  shareholders  in  the  United 
Kingdom  by  way  of  dividend,  passes  through 
their  hands.  Ail  that  is  true;  but  every  act 
which  is  done,  the  working  of  the  mills,  the  real- 
ising of  the  profits,  the  transmission  of  the  pro- 
portion of  them  to  Englard,  and  the  distribu- 
tion of  them  in  the  form  of  dividends  to  the 
different  shareholders,  all  that,  if  not  done  by 
the  company  directly  in  India  is  done  by  them  in- 
directly, because  it  is  done  by  the  person  whom 
they  appoint  and  may  recall  at  their  pleasure,  and 
who  has  no  power  to  do  a  single  net  or  any  authority 
to  interfere  in  any  degree  in  the  affairs  of  the 
company  except  the  nuthority  conferred  upon  him 
by  the  governing  body  at  home.  Then  comes  the 
other  statement,  **  after  receiving  such  pro- 
portion of  the  profits  as  is  mentioned  in 
paragraph  11,  all  that  then  takes  place  in 
ESngmnd  is  that  the  directors  call  a  meeting 
of  the  shareholders,  and  declare  the  amount  that 
is  to  be  distributed  by  way  of  dividend  amongst 
them  for  the  then  current  year."  And  then  the 
case  gives  a  statement  of  the  amount  of  the  profits 
payable  to  the  shareholders  in  the  United  King- 
dom. Now  it  is  quite  true  that  nil  that  they 
actoally  do  in  England  with  respect  to  the  dividend 
is  that,  having  received  a  certain  proportion,  about 
one-third,  of  the  profits,  they  apportion  it  among 
the  shareholders  who  are  in  England,  and  distri- 
bote  and  pay  over  to  each  of  those  shareholders 
the  dividena  to  which  he  is  entitled.  But  the 
payment  of  the  dividends  to  the  shareholders  who 
are  in  India  or  elsewhere,  though  not  actually 
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done  by  the  hands  of  the  governing  body,  is  done 
under  their  authority  ;  and,  undoubtedly,  at  any 
time  upon  learning  that  25,000{.  was  in  the  hands 
of  their  representative  in  India,  and  therefore  to 
be  distributed  in  dividends,  they  might  direct  that 
sum  to  be  at  once  remitted  to  England ;  and  if  it 
was  withheld  by  any  person  or  banker  into  whose 
hands  it  had  been  paid,  they  might  maintain  an 
action  against  that  banker  for  money  had  and 
received,  and  recover  it  against  him.  It  is  their 
money,  and  they  are  the  persons  who,  in  contem- 
plation of  law,  are  the  possessors  of  it  as  of  right ; 
and  it  is  only  because  it  would  be  a  very  expensive 
and  useless,  and  it  might  be,  through  the  failure  of 
agents  and  banks,  sometimes  a  very  hazardous 
procoefling  to  desire  the  acting  director  in  India 
to  remit  the  whole  amount  to  the  governing  body 
in  liondon  for  them  to  remit  two-thirds  of  it  back 
again  to  India  for  payment  to  the  shareholders 
there,  that  that  course  is  not  adopted ;  they 
clearly  have  and  might  exercise  that  power  if  the^ 
chose  so  to  do.  I  do  not  propose  to  refer  parti- 
cularly to  any  other  of  the  statements  in  the  case, 
because  they  will  all  be  found  to  fall  within  the 
same  principle  and  to  be  open  to  the  same  ob- 
serf  Htion.  Though  the  property  is  in  India,  and 
the  whole  capital  invested  there,  and  though  the 
produce  of  the  property  is  in  India,  and  the 
whole  of  the  money  which  the  company  are  ever 
entitled  to  receive,  whether  as  profits  or  in  any 
other  shape  or  way,  or  for  any  other  purpose,  is 
earned  in  India,  yet  it  all  belongs  to  the  company, 
who  might  at  any  moment  virtually  take  posses- 
sion of  it,  and  might  bring  ejectment  against  any- 
body in  India  who  againHt  their  will  and  without 
their  consent  had  taken  possession  of  one  of  these 
mills,  and  to  such  an  action  there  would  be  no 
defence.  Everything,  therefore,  is  the  property 
of  the  company,  and  it  is  the  company  thus  located 
in  England  that  alone  can  deal  or  authorise  the 
dealing  with  the  property  in  any  way  whatever. 
That  this  is  so  appears  clear  also  from  the 
terms  of  the  articles  of  association.  The  memo- 
randum of  association,  after  stating  the  name  of 
the  company,  and  that  its  registered  office  will  be 
situate  in  England,  goes  on  to  state:  "The  objei'ts 
for  which  the  company  is  established  are,  first, 
the  purchasing  of  the  jute  mills,  land,  business 
works,  machinery,  plant,  and  stock-in-trade  of  the 

g resent  proprietors  of  the  Ishera  Jul^  Mills, 
•engal,  with  all  the  rights,  privileges,  and  appur- 
tenances thereto  belonging,  the  carrying  on  there 
of  the  trade  or  business  of  buying,  selling,  and 
manufacturing  jute  in  all  its  branches,  and  the 
extending  of  the  said  business  and  works  or 
either  of  them."  INow,  who  is  that  pun-haserP 
Not  the  director  who  has  been  over  there, 
nor  the  shareholders  who  are  resident  in  India, 
but  the  company  themselves  in  this  country. 
Then  what  is  to  be  done  ?  Why,  the  carrying  on 
in  all  branches  of  the  trades  or  busineanea  of 
dealers  in  juteand  other  similar  materials  including 
their  purchase,  preparation,  pressing,  and  so  forth, 
and  all  this  to  be  done,  not  by  f)eople  in  India, 
though  it  must  be  done  of  course  by  the  hands 
chiefly  of  labourers  in  thac  country,  but  by  the 
company  or  by  persons  authorir^ed  by  them  to  do 
the  acts  in  question  in  India.  So  with  regard  to 
"  the  purchasing  or  otherwise  acquiring  ot  any 
total  or  partial  or  contingent  interest  in,  or  the 
taking  out  in  Great  Britain,  British  India,  or  eU<;- 
where,  and  the  working  of  letters  patent  or  inven- 
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tions  which  may  be  oonduoive  to  the  advancement 
of  the  businesses  aforesaid/*  No  one  bat  the  com- 
pany can  do  that.  Indeed  it,  will  be  found  that 
every  single  act  which  is  to  be  done,  from  the 
beginning  to  the  end,  from  the  coming  into  exist- 
ence  down  to  the  ultimate  dissolution  of  the  com- 
pany, is  to  be  done  by  the  company,  and  by  them 
alone,  namely,  by  the  goyeming  body  or  by 
meetings  of  the  shareholders,  all  in  England  and 
nowhere  else.  Then  we  come  to  this  object,  '*  the 
establishing  of  agencies  for  the  purposes  of  the 
company  either  in  the  United  Kingdom,  British 
India,  or  elsewhere."  Now  there  is  the  key  to 
the  whole  of  the  proceedings  on  behalf  oi  the 
company  upon  which  the  appellants  rely.  The 
learned  counsel  contended  that  all  that  is  done  in 
India  is  done  by  a  director  there,  who  ma^  do  as 
he  pleases,  and  by  certain  persons  under  him  who 
alone  carry  on  the  business  of  the  company.  Kow 
is  that?  It  is  under  the  last-mentioned  article 
that  the  company  authorised  Mr.  Struthers  to  go 
to  India  and  to  do  this  very  act  of  establishing  an 
agency  in  his  person  for  carrying  on  the  entire 
business  of  the  company.  But,  as  I  have  before 
said,  his  act  is  theirs,  and  it  is  they  alone  who  do 
the  acts  which  constitute  the  entire  cairying 
On  of  the  company's  business.  There  is,  then,  a 
power  to  amalgamate  the  company,  and  so  forth ; 
and,  finally,  "  the  doing  all  such  other  things  as 
are  incidental  or  conducive  to  the  attainment  of 
the  above  objects."  All  this,  as  before  said,  is 
done  by  the  company  alone.  The  next  article  I 
will  refer  to  is  the  third :  "  Tne  direccors  may, 
with  the  sanction  of  a  resolution  of  the  company 
previously  given  in  ceneral  meeting,  increase  its 
capital  by  the  issue  of  new  shares,"  and  then  there 
is  ^provision  made  for  that.  Now,  that  is  one  of 
the  most  important  powers  which  can  be  conferred 
upon  a  company.  If  their  capital  be  a  million, 
they  may  increase  it  to  two  millions.  Could  they 
do  that,  or  take  any  step  towards  such  an  act,  in 
India?  Clearly  not,  even  by  their  authorised 
agent  there.  It  could  only  be  done  by  the  directors 
here  with  the  authority  of  a  general  meeting. 
Then  comes  the  last  of  the  series  of  provisions  to 
which  it  is  necessary  to  cull  attention,  viz.,  as  to 
the  creation  of  shares;  the  company  being  consti- 
tuted and  having  come  into  existence  under  the 
Joint  Stock  Companies*  Acts,  and  the  articles  of 
association  being  the  constitution  of  the  company, 
the  questions  come.  How  is  it  to  be  set 
going,  what  is  to  be  done,  and  who  is  to 
do  it  P  Here,  again,  we  find  that  the  company 
and  they  alone,  are  to  do  it.  By  article  5  *'  The 
directors  may  allot  and  issue  shares  in  the 
capital  of  the  company  to  such  persons,  upon 
such  terms,  and  at  such  times,  as  they  may  think 
fit;  and  any  shares  which  may  be  allotted  m  pay- 
ment or  part  payment  for  property  transferred, 
goods  or  machinery  suppliea,  or  for  services  ren- 
dered to  the  company,  may  be  issued  and,  if 
so  issued,  shall  be  deemed  to  be  fully  paid-up 
shares."  Here,  again,  is  what  we  may  call  really 
the  creation  of  the  entire  company.  The  creation 
of  shares  which  may  pas^s  into  the  hands  of 
Indians,  Frenchmen,  Italians,  and  Englishmen 
also,  is  en  til  fly  and  exclusively  the  act  and  under 
the  sole  authority  o.  the  company.  Before  a 
fin*; if  ^hale  is  issued  or  allotted  to  anyone  they 
belong  to  the  company,  who  may  by  sucli 
mHihinei-y  ur  system  us  they  think  convenient 
aUoi  ihvui  lu  ab  many   people,  whether  Engliziu-  i 


men  or  the  natives  of  any  other  oountry,  as  tliey 
think  fit.     I  need  go  no  further  into  the  articlei 
of  association.     Suffice  it  to  say  that  there  are 
provisions  for  general  meetings  and  powers  given 
as  to  the  forfeiture  of  shares  and  for    s  gml 
variety  of  other  purposes,  all  of  which  powers  are 
vested  solely  in  the  company.    The  only  remain- 
ing question,  therefore,  is  this.    It  is  the  die 
that    every    power    which   has    to   be   exercned 
touching  the  property  of   the   company   or  the 
carrying    on    of    their    business    must    be  exer- 
cised by  the    directors,  the  general  body  of  the 
the  company,  with  or  without  the  authority  of  a 
general   meeting ;  the  governing  body,  and  these 
shareholders'  meetings  all  being  in  England,  where 
the  **  residing"  is  locally  situated.     Belianoe  wm, 
no  doubt,  justly  placed  upon  the  fact  that  the 
whole  carrying  on  of  the  business   took  place  in 
India,  but  the  carrying  on  of  the  buaineas,  the 
manufacture  of  the  jute  and  the  realisation  of  tht 
funds,  and  the  immediate  and  ultimate  dispositioB 
of  the  funds,  i»  wholly  and  exclusively  under  the 
authority  of   the  general  body  ii;    this  country. 
And  the  language  of  the  Act  of  Parliament  is  con- 
clusive that  the  assessment  shall  be  upon  the  com- 
pany, "  for  and  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing,"  and  so  foith,  *'froin 
any  kind  of  property  whatever,  whether  ic  be  in  the 
United  Kingdom  or  elsewhere,  and   for  and  in 
respect  of  the  annual  profits  or  gains  arising  or 
accruing  from  any  profession,  trade,  emplajment^ 
or  occupation,  whether  the  same  shall  respectively 
be  carried  on  in  the  United  Kingdom  or  else- 
where."   Is  not  this  an  assessment  upon  the  com- 
pany in  relation  to  their  property,  although  the  pro- 
perty happens  to  be  situated,  in  the  language  of 
the  Act  of  Parliament,  not  in  this  country  hot  in 
India,  and  in  respect  of  profits  which  are  earned 
and  acquired,  not  in  this  country  but  in  India?  It 
appears  to  me,  therefore,  that  the  case  is  cleaify 
and  directly  within  the  terms  and  meaning  of  toe 
Act  of  Parliament,  and  that  on  this  ground  the 
Crown  is,  without  any  doubt,  entitled   to  jndg> 
ment.      Before  I  conclude   my  observations  oo 
this  case,    I  might  say  that  in  the  first  pboe 
the  great  principle   of    the    law  of  Euglaiia  in    > 
relation  to  taxation  is,  that  the  tax  shall  onl^  he 
imposed  upon  persons  or  things  actnally  within 
this  country.      Here,  undoubtedly,  the  questaon 
must  be  determined.     Is  this  company,  who  an 
the  persons,  and  is  this  property,  which,  under  the 
Act  of  Parliament,  is  included  in  the  same  cate' 
gory  as  property  actually  in  this  country,  are  tbej 
or  not,  under  the  express  terms  of  the  statute,  to  M 
treated  in  the  same  way,  with  respect  to  the  appfi- 
cation  of  the  principle  of  law,  as  if  the  propeitT 
had  been    situated  in  an  English    county  r     u 
appears  to  me  that  the  true  principle  of  the  law  is 
that  they  are.    Now,  although  it  ma^  aeem  to  be 
an   infringement  of  one  of  the  prmciples  udqd 
which  taxation    is  levied    in  any   country   UMt 
two-thirds  of  the  earnings  of  this  company  made 
or  arising  from  a  businesb  carried  on  oat  of  Sn^ 
land,  and  belonging  to   persons  not  resign!  n 
tl  e  United  Kingdom,  should  be  subject  totaxatMB* 
yet  the  answer  to  that  (and  it  is  not  for  me  toMj 
whether  or  not  it  is  a  sufficient  one)  is  that  if  a 
foreigner  residing  abroad,  and  haying  p.o  proper^ 
or    interest    in     and    no    connection    with   thv 
country,    thinks  fit  to    invest  bis    money  bvib 
and   so    lo    obtuin    the    broad  shield    and  {■•- 
tection  of  English  law  for  his  proptartj,  he  quit 
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take  the  benefit  with  the  burdens  belonging  to  it. 
It  may  seem  to  be  hard  upon  a  foreigner,  who 
may  be  never  in  his  life  set  his  foot  upon  English 
ground,  and  never  intends  to  do  so,  to  tax  him 
apon  his  whole  income,  bat  nevertheless  the  law 
ia  so,  and  be  mast  submit  to  it.  On  these  grounds, 
therefore,  I  think  that  this  assessment  was  well 
made.  I  might  deal  with  the  latter  argument  so 
»bly  urged  by  Mr.  Matthews,  which  held  that 
there  may  be  cases  in  which  persons  in  this 
oountry  may  be  taxed  in  relation  to  property 
abroad,  and  that  therefore  there  is  something  like 
a  reciprocity  of  injustice,  if  injustice  it  be.  I 
will  not,  however,  dwell  upon  those  cases,  or  upon 
that  argument,  because  it  is  founded  upon  clauses 
in  the  Act  which  have  no  relation  to  the  matter 
now  before  the  court,  which  is  as  to  the  property 
and  the  gains  or  income  of  a  joint-stock  company. 
If  the  words  "joint-stock  company"  had  been 
introduced  into  those  clauses  which  Mr.  Matthews 
lastly  referred  co,  his  argument  would  have  been 
entitled  to  much  consideration ;  but  I  find  nothing 
in  the  Act  of  Parliament,  or  in  any  one  of  the 
nomerous  authorities  which  have  been  cited,  which 
interferes  with  the  plain  and  direct  operation  of 
the  clause  to  which  I  have  called  attention,  and 
under  which  I  hold  that  this  company  is  liable  to 
be  assessed  in  respoct  of  the  whole  amount  of  its 
annual  profits.  I  will  now  proceed  to  deal  with  the 
other  case  of  the  Cesena  Sulphur  Company.  It  is 
not  necessary  to  repeat  the  obsei  vations  which  I 
have  already  made  as  to  the  general  principles  of 
the  law  and  their  operation  upon  the  cases  nuw 
before  the  conn.  Like  the  Calcutta  Jute  Com- 
pany, this  company  also  was  brought  into  exist- 
ence under  the  Joint-stock  Companies  Acts.  It 
appears  that  certain  persons  being  possessed  of 
some  sulphur  mines  and  plant  and  other  property 
of  considerable  value  at  Cesena,  in  Italy,  which 
they  were  desirous  of  parting  with,  sold  the  whole 
of  it  to  a  body  of  persons,  seven  in  number,  who 
were  the  first  subscribers,  and  through  whom  the 
company  was  constituted  and  came  into  exist- 
ence under  the  Joint  Stock  Companies  Acts.  They 
became  the  purchasers  of  the  whole  of  this  pro- 
perty and,  like  the  company  in  the  previous  case, 
they  were  stationed  (I  will  not  use  the  word 
**  resided  ")  in  England,  where  they  had  an  office, 
their  whole  propeny  being  within  the  kingdom  of 
Italy.  Again,  upon  looking  at  their  articles  of 
association,  we  find  that  the  company  was  *'  formed 
for  the  purpose  of  developing  and  working  the 
mines  or  sulphur  at  Cesei.a,  and  carrying  on  the 
bosiness  mentioned  or  included  iti  tho  memo- 
randum of  association."  Then  comes  a  descrip- 
tion of  the  business,  as  follows  :  '*  The  business  of 
the  company  shall  include  all  the  business  men- 
tioned in  the  memorandum  of  association,  and  all 
incidental  matters ;  and  the  working  of  the  mines 
will  be  commenced  as  soon  ns  the  board  shall 
think  fit,  after  the  1st  Jan.  1872,  and  whether  a 
part  only  or  the  whole  of  the  capital  of  the  com- 
pany is  subscribed.*'  The  very  origin  and 
commencement,  and  tho  first  step  taken  in  the 
creation  of  this  business,  which  is  clearly  the  act 
of  the  company,  is  "  the  working  of  the  mines  as 
poon  as  the  board  shall  thick  fit.'*  Then,  **  the 
working  of  the  company's  mines,  the  mode  of  the 
disposal  thereof,  and  the  general  business  of  the 
company  shall  be  wholly  under  the  order,  direc- 
tion, and  management  of  the  directors.**  Every- 
thing that  is  done,  whether  in  England,  in  Fmnco, 


or  in  Italy,  at  Cesena  itself,  is  to  be  done  wholly 
under  the  order  and  management  of  the  directors, 
subject  only  to  the  control  of  general  meetings, 
as  thereafter  provided  for.     The  general  meetings 
are  in   England ;  the  location  or  residence,  as  I 
may  now  call  it,  is  in  England,  and  the  directors 
exercise  their    powers    and  authorities  at  their 
ofi&ce  in  this  country ;    and,  except  under   their 
order,  control,  and  management,  not  a  single  act 
of    any    kind     whatever,     in     relation     to     the 
business    or    proceedings    of    the    company,    is 
or    can   be  done.     Again,    "the   company   may 
undertake  any  operation  or  business   mentioned 
or    included    in    the    memorandum    of   associa- 
tion,  either  singly   or    in    connection    with   any 
other  firm,  corporation,  or  company  in    England 
or   Italy,    upon    such    terms    as    the    directors 
may    think   fit.      The  directors   shall    have    full 
power    to   register  the  company   in   Italy   as   a 
*  Soci^t^  Anonyme,'  and  to  do  all  necessary  acts 
for  that  purpose.*'     Now,  although  it  is  a  regis- 
tered company  in  Italy,  that  does  not  in  the  least 
degree  injiire  its  power,  (character,  or   nature  in 
this  country.     And,  as  in  the  present  case.  "  the 
directors  may  from  time  to  time  appoint  and  send 
any  number,  not  exceeding  three,  of  their  board, 
to  superintend  or  examine  into  the  working  and 
state  of   the  company's   mines  and  bnsiness  at 
Cesena,  and  to  remain  there  or  in  that  locality  for 
any  period  of  time    net  exceeding  one  calendar 
month,  and  shall  defray,  out  of  the  funds  of  the 
company,  the  travelling  and  hotel  expenses  of  the 
director  or  directors  who  shall    undertake   such 
superintendence     or    examination;"     and     such 
director  or  directors  shall  make  a  written  report  of 
their  proceedings  and  the  state  of  the  mines,  their 
produce  and  prospects,  with  remarks  and  sugges- 
tions relative  to  tho  company's  business  as  they 
shall  consider   proper.     Then   comes  a  provision 
that  "no  person  except  the  directors  shall  have  any 
authority  to  make,  accept,  or  indoi'se  any  promissory 
note  or  bill  of  exchange  on  behalf  of  the  company 
or  otherwise  to  pledge  the  credit  of  the  company. 
No  person,  except  the  directors  and  persons  there- 
unto   expressly   mentioned    by   the    board,    and 
acting  within  the  limits  of  the  authority  conferred 
on  them  by  the  board,  shall  have  any  authority  to 
enter  into  any  contract  or  engagement  so  as  to 
impose  thereby  any   liability  on   the  company.** 
And  then   comes  a  very   important  article  (the 
12th),  which  seems  to  me  alone  sufficient  to  dis- 
pose of  this  case  in  substance.     It  is  as  follows  :  - 
"  All  moneys  payable  to  the   company   shall    bp 
received  by  the  directors,  or  the  bankers,  or  by 
some  person  authorised  by  the  board,  and  shall 
be  paid  to  the  account  of  the  company  with   the 
bankers."      When,  therefore,   the   money  consti- 
tuting the  annual  profits  or  gains  of  the  company, 
and  in  respect  of  wnich  the  present  assessment  was 
made,  comes  to  be  received,  whose  was  that  money, 
and  to  whom  did  it  come  ?  It  came  to  the  company, 
it  was  received  by  the  directors,  or  the  general 
body  of  the  company,  and  came  into  their  hands 
as  constituting  the  profits  of  the  company,  and 
they,  and  they  alone,  have  the  power  to  dispose 
of  it ;  and  they  alone  are  liable  to  the  assessment. 
I  have  disposed  of   the  question  of    residence, 
and    thercforo    only    refer    to    the    14th    article 
because  it  is  very   short.     It   may  not   be    im- 
material,  and    it    is   as   follows  :  —  "  The    office 
shall    be    at    such    place    in    London    as    the 
Board     shall     from     time    to    time    appoint." 
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Then  the  first  officers  are  mentioned,  and  there 
are  also  many  clauses  relating  to  the  capital  and 
its  disposition ;  bat  in  every  case  it  is  to  be  the 
capital  of  the  company,  and  not  a  fraction  of  it 
can  be  touched  or  dealt  with  except  under  the 
company's  authority.  It  is  identical  in  that  re- 
spect with  the  previouR  case.  It  in,  indeed,  open 
to  the  same  complaint,  and  perhaps  in  a  stronger 
form,  because  in  the  Calcutta  case  the  share- 
holders  in  India  are  subjects  of  the  Queen,  and 
India  itself  is  subject  to  the  exercise  of  the  lerns- 
latorial  powers  of  this  country.  Bat  that  cannot 
be  said  of  these  Italian  shareholders,  whose  case, 
therefore,  if  it  be  a  hard  one  at  all,  i^  harder  than 
that  of  the  Indian  shareholders.  But  it  is  open, 
as  that  case  was,  to  the  same  observation,  that  if 
Italian  investors  think  fit  for  any  reason  to  come 
to  this  country,  or  by  their  agents  who  represent 
them,  to  become  shareholders  in  a  joint-stock 
company  here,  and  receive  a  considerable  income 
under  the  protection  of  English  laws,  I  do  not 
know  why  they  should  not  be  subject  to  the 
obligation  of  paying  a  tax  upon  the  incomes  so 
received  by  them.  Howsoever  that  may  be,  as  a 
matter  of  opinion,  it  is  clear  that  these  gains 
are  the  gains  of  the  company.  A  company  cannot, 
us  Mr.  Matthews  suggested  might  be  done,  be 
divided  into  two  or  three  portions  as  a  partner- 
ship consisting  of  two  or  three  individuals  can ; 
and  it  cannot  be  said  that  "  so  much  of  this  money 
belongs  to  the  Italian,  so  much  to  the  French,  and 
80 much  to  the  English  shareholders;  let  them  there- 
fore only  be  assessed  in  respect  of  the  portion  be- 
longing to  the  English  shareholders."  That  cannot 
be  done,  and  there  is  no  instance  of  such  a  thing 
being  attempted.  The  result  consequently  is 
that  the  whole  of  these  gains,  being  the  property 
of  the  company,  and  coming  into  the  hands  of 
the  company,  have  to  be  divided  in  certain  pro- 
portions amongst  all  the  shareholders,  both  English 
and  foreign;  but  until  they  are  so  divided  they  are 
the  property  of  the  company,  and  only  pass  into 
the  Lauds  of  the  shareholders  when  the  dividends 
have  been  declared  by  and  under  the  company's 
authority  and  according  to  the  articles  of  their 
constitution.  Under  these  oircuibstances  I  think 
that,  in  both  these  cases,  our  judgment  must  be 
for  the  Crown. 

HuDDLBSTON,  B. — I  am  of  the  same  opinion. 
The  whole  question  turns,  as  has  been  agreed 
ou  all  sides,  upon  the  interpretation  of  the 
word  "residence,"  as  applicable  to  a  company. 
The  income  tax  is  only  imposed  upon  a  "  person 
who  is  resident  in  the  TJnited  Kingdom,"  in 
respect  of  property  which  he  has  there,  or 
which  he  receives  from  foreign  sources.  A  cor- 
poration, for  the  purpose  of  paying  income  tax,  is 
a  "  person,"  and  then  we  have  to  see  what  interpre- 
tation we  should  give  to  the  word  "  residence,  as 
applied  to  a  corporation.  Now  the  definition  of 
the  word  "  residence  "  is  founded  upon  thn  habits 
and  relations  of  a  natural  man,  and  is,  therefore, 
inapplicable  to  the  artificial  and  legal  "  person  " 
which  we  call  a  "  corporation."  But  for  the  pur- 
pose of  giving  effect  to  the  words  of  the  Legisla- 
ture, an  artificial  "  residence  "  must  be  assigned 
to  thi8  artificial  "  person,"  and  one  formed 
on  the  analogy  of  natural  '*  peruons."  No 
great  difficulty  is  found  in  defining  what 
18  I  he  "residence"  of  an  individual.  It  is 
where  he  nleepu  and  lives.  What  is  the  residence 
of  a  natural  person  we  uuderstand  perfectly  well. 


Then  what  is  the  "residence"  of  this  artificiJ 
••  person  P"  All  the  learned  oounsel  I  think 
agreed  here,  the  residence  of  an  artificial  person, 
such  as  a  trading  corporation,  must  be  takeo 
to  be  where  his  real  trade  and  bosinesa  is  osr- 
ried  on.  I  adopt  the  powerful  suggestion  of  Mr. 
Matthews,  that  the  Income  Tax  Act  of  15  A 
16  Vict.,  when  it  speaks  of  a  "  residence "  does 
not  mean  an  artificial  residence ;  and  Mr. 
Matthews  argued,  therefore,  that  when  dealing 
with  a  corporation  the  Act  did  not  mean  the  plioo 
where  they  carry  on  uheform  or  shadow  of  basiness, 
but  the  place  where  they  really  carry  it  on ;  and 
that  seems  to  be  a  definition  almost  oonreded  by 
all  the  learned  counsel.  It  is  one  perfectly  onder- 
Btood  by  foreign  jurists.  There  is  a  German  wofd 
which  is  applicable  to  it,  which  means  "  the  middle 
point "  of  the  business  carried  on.  The  French 
term,  adopted  from  Savigny,  is  "le  centre  do 
Tentreprise,"  the  central  point  of  the  businefis,  thai 
is  to  say,  the  real  place  where  it  is  carried  on.  Nov 
all  the  cases  which  have  been  cited  support  that  view. 
In  The  Keynsham  Blue  Lias  Company  ▼.  Bak&r 
although  the  court  held  that  Keynsham  was 
the  place  of  business,  they  did  so  becaaae  the 
real  substantial  business  was  carried^  on  then^ 
although  the  company  had  no  office  in  Loodon. 
In  the  case  of  Taylor  v.  The  Crowland  Chu  Comr 
pany  the  judgment  of  the  court  was  pat  upon 
the  question  of  the  place  where  the  corporatioQ 
carried  on  its  business.  In  Adams  ▼.  The  Qrmd 
Western  Railway  Company,  for  a  similar  reason  it 
was  held  that  the  place  where  the  company  carried 
on  its  business  was  Paddington,  and  in  Brown  v. 
London  and  North-Western  Railway  Company 
that  it  was  in  London,  and  not  in  Chester. 
The  same  rule  is  applied  in  Shiels  v.  The  Qr&d 
Northern  Railway  Company.  Then  there  is  a  verf 
strong  authority,  namely,  the  case  of  The  Aheryri" 
with  Promenade  Pier  Company  v.  Cooper,  in 
which  the  place  of  the  company's  business  wm 
held  to  be  in  London,  althouirh  the  pier  was  batit 
in  Wales,  and  the  tolls  were  there  taken.  Mr. 
Matthews,  I  think,  satisfactorily  distingnished 
the  case  of  The  Kilkenny  and  Qr*>ai  Southern  ami 
Western  Railway  Company  v.  Fiehfen  (tibi  sup\ 
which  was  cited  by  Sir  H.  James.  The  decision  in 
the  case  of  Sully  v.  The  Attamey-Chneral  was 
to  the  same  effect.  And  in  the  last  case  in 
thin  court,  Tlie  Atfomey-Oeneral  v.  Alexamder 
and  others  the  judgment  of  two  at  least  of  the 
learned  judges  (the  Lord  Chief  Baron  and 
Baron  AmphTett)  pointed  out  that  Constantinoplflb 
where  the  company  was  incorporated  (there  bemg 
'  no  charter  o^  incorporation  in  England  in  tint 
case)  was  the  seat  of  business*  that  is  to  say,  the 
place  where  it  was  carried  on.  The  learned  At- 
torney-General put  a  proposition  which,  with 
deference,  I  for  one  cannot  assent  to.  He  sag* 
gested  that  the  registration  o  a  company  WM 
conclusive  of  its  '*  residence,"  and  if  a  oompany 
were  registered  in  England  that  it  muat  be  neU 
V)  reside  there.  I  think  Sir  Henry  James  gave  a 
good  answer  to  that  when  he  said  that  **  registA" 
tion,"  like  the  birth  of  an  individual,  is  a  not  to 
be  taken  into  consideration  upon  the  qnestion  of 
**  residence,"  because,  if  we  find  that  a  man  was 
bom  in  a  place,  and  eats  and  drinks  and  lives  ia 
that  place,  it  is  a  strong  circumstanoe  to  show 
that  It  iH  his  place  of  '*  residence;**  bat  it  is  oiil|yft 
circumstance.  The  birth  ia  not  oonohisive  of 
"residence."     Taking   the   analogy 
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imJiara]  and  an  artificial  person,  in  tLe  case  of  a 
oorporation  we  wonld  say  that  its  place  of  regis- 
tration is  its  place  of  birth,  bat  it  is  not  because 
it  in  the  place  of  its  birth  that  its  *'  residence  *' 
most  be  there.    It  is  a  fiict  to  be  taken  into  con- 
sideration with  all  the  other  facts,  and  if  it  be 
foand  to  be  restored  in  a  particular  country,  and 
aodng  and  having  its  office  and  receiving  dividends 
in  that  country,  those  are  all  acts,  coupled  with 
the  registration,  leading  to  the  conclusion  that 
that  oonntry  is  the  seat   of   its   business.    Mr. 
Matthews,  on  a  former  occasion,  I  believe,  in  this 
ooort.    Quoted    many    American    authorities    as 
applicable  to  the  individual  States;  and  yester- 
day he  mentioned  a  case    in    Brockenbrough's 
Reports,  The  Bank  of  the  United  States  v.  Mac- 
hpUie,  as  to  the  difference  between  a  corporation 
created  merely  by  the  act  of  a  State   and  one 
created  by  an  act  of  Congress.    He  pointed  out 
also  that  it  is  not  at  all   consistent   with    the 
English  view  of  the  subject,  that  a  corporation 
cannot  be  a  corporation  except  in  a  particular 
State,  and  he  founded  that  on  the  authority  of  the 
case  of  Newby  v.    Van   Oppen  and  Others  (21ie 
€olfs    Patent   Firearms   Uompany),     The    prin- 
ciple of  law,  therefore,  is  not,  I  think,  in  dispute, 
and  we  may  take  it  for  granted  that  the  place  of 
boeiness  is  tbe  sort  of  artificial  residence  which 
one  would  give  to  this  artiticial  person  to  make 
him  a  "person  resident"  in  this  country,  within 
the  meaning  of  the  Income  Tax  Act.    And  now 
comes  the  great  difficulty  which  I  have  felt  all 
along,  and  that  is,  in  applying  the  facts  of  each 
individnal  case  to  the  nrinciple.     I  quite  agree 
that  the  onus  of  proving  the  "  residence  "  lies  upon 
the  Grown,  as  put  by  Cleasby  B.,  ia  his  judgment 
in  The  Attorney  Cknerid  v«  AUaaander,  and  that 
if   the    Crown    fails   to    satisfy   the    court   that 
the  place  of  residence  is  within  the  jurisdiction, 
or  within  the   area  of  taxation,    it    cannot    be 
nid  that  the  company  should  be  taxed.    Admit- 
ting that,  I  have  to  ask  myself  where,  in  both 
these    cases,     was    really    the    centre    of    the 
operations,  the    substantial    and    real    place    of 
business,  *'  le  centre  de  Tentreprise,*'  or  the  middle 
point  P     I  am  afi'aid  that  I  must  answer  that 
qQ€98tion,  looki  g  at  the  facts  in  both  the.«^e  cases, 
by  saying  that  it  was  in  England.   It  is  not  neces- 
eary  to  go  at  any  length  into  the  facts,  because 
they  have  in  both  cases  been  so  minutely  and 
elaborately  examined  and  commented  on  by  my 
Lord,  but  Sir  H.  James*s  argument  with  reference 
to  the  Cesena  Company,  was  put  in  so  captivating 
a  form  that  until  my  attention  had  been  carefully 
called  by  the  Attorney-General  to  the  articles  of 
aoeociation,  I  confess  1  was,  if  I  may  use  the  ex- 
pression, caught  by  it.     I  am  not  going  through 
the  various  cmnses  of  the  case,  but  in  substance,  as 
was  said  by  Sir  H.  James,  tbe^  amount  to  this : 
the  trading  of  the  company  is  m  Italy,  their  un- 
realized and  their  fixed  pro|X'rtv  is  in  that  country, 
and  everything  that  is  sold  is  sold  there ;  no  goods 
are  ever  sent  to  England,  the  majority  of  the 
ahareholders  are  in  either  Italy  or  France  and  the 
•mall  minority  of    them  only  in  England,  the 
original  books  are  kept  in  Italy,  the  managing 
director  ia  in  Italy,  where  he  resides ;   and  there- 
fore, said  the  learned  counsel,   we  have  almost 
everything — ^books,  profits,  manufactures,  &c.,  in 
Italy.    At  first  I  thought  it  appeared  that  the 
centre  of  bonness  was  in  Italy,  but  when  I  looked 
ai  the  artiolea  of  aaaudation,  and  found  that  the 


object  of  the  memorandum  was  no  doubt  to  pur- 
chase sulphur  from  a   company  or  firm   estab- 
lished  at   Cesena,  but  that   they  contemplated 
"taking     concessions    of    any    lands    wherever 
sulphur  is  likely  to  be  obtained,"  and  that  it  is  not 
con  fined  to  Italy,  and  that  the  general  powers  of  the 
company  are  for  "  the  selling,  leasing,  letting  and 
disposing  of  any  of  the  lands,  mines,  and  property 
acquired  by  the  company,'*  it  seemed  clear,  by  the 
memorandum,  at  all  events,  that  the  operations  of 
the  company  were  not  to  bo  confined  to  Italy. 
Now,  the  very  first  article  of  association  is  thst 
"  the  company  is  formed  for  the  purpose  of  de- 
veloping and  working  the  mines  of  sulphur  at 
Cesena  aforesaid,  and  carrying  on  the  business 
mentioned  or  included  in   the  memorandum  of 
association ;"  that  is,  carrying  on  the  business  of  a 
sulphur  company  wherever  sulphnr  may  be  found. 
Then,  on  looking  to  see  where  the  power  is  which 
is  exercised  by  tne  directors,  by  the  office  in  Lon- 
don, we  find  that  the  "board    is  "a  meeting  of 
the  directors  duly  called  and  constituted,"  and  that 
"  the  working  of  the  company's  mines,  the  mode 
of  disposal,  working,  and  the  general  business  of 
the  company  shall  be  wholly  under  the  order, 
direction     and     management    of    the    directors, 
subject     only     to     such     control     of     general 
meetings  as   is   hereafter  provided    for."    Then 
the  directors  have  power  (which  they  have  exer- 
cised) to  register  the  company  in  Italy,  and  to 
make  promissory  notes,  and  so  on.    "  The  office 
shall  be  at  such  place  in  London  as  the  board  shall 
from  time  to  time  appoint."    A  London  bank  is  to 
be  their  "  first  and  present  bankers."    True  it  is 
that  they  had   a  banker   at    Turin  and  one  at 
Paris.    They  may  invest  their  money  in  a  reserve 
fund.    General    meetings    are   to    be  held,    and 
those  meetings  which  are  described  as  ordinary 
or  extraordinary,  are   to  be    held    in    London. 
There  is  the  power  given  of  adjourning  from  place 
to  place  no  doubt.     It  is  trnQ  that  it  is  not  said 
anywhere  that  the  board  meetings*  must  be  held 
in  London  ;  but  it  is  obvious  from  the  facts  in  the 
case,  and  from  all  the  requirements  of  the  articles 
of  association,  that  the  books  inust  be  kept  at  the 
office,  and  the  office,  according  to  the  articles  of 
association,  must  \ye  in  London,  and  thus,  ir 
ferentially,  we  arrive  at  the  conclusion,  from  the 
facts,    and    from    the    case,    that    the  directors 
are  to  meet  in  London.     Without  going  through 
the    other    diffei*ent    clauses    of    the    articles, 
it  appears  that  almost  every  act  of  the  Cesena 
company  connected  with  the  admifiistrative  part 
of  its  business  is  to  be  done  in  London.   No  doubt 
the  manufacturing  part  may  be  and  was  done  in 
Italy ;  and  so,  supposing  they  found  sulphnr  in 
some  other  part  of'  the  world,  and  carried  on  their 
business  there,  the  manufacturing  part  of  it  would 
be  carried  on  in  that  other  place ;  but  the  adminis- 
trative part  of  the  business  would  be  carried  on  at 
the  place  from  which  all  the  orders  cAme,  all  the 
directions  flowed,  and  where  the  appointments  of 
the  various  officers  were  made  and  revoked,  where 
agents  were  nominated  and  recnlled,  where  the 
money  was  received  and  dividends  were  declared 
and   were  payable.    We  find  all  these  sets  per- 
formed in  London,  and  I  cannot  help  thinking 
that   the   main  place  of  the  corapany*i<  business 
is   in   England,   and   that  at   Cesena   is   merely 
an   agency  as    it   were   of  the    principal    house, 
that    agency    being    confined    to    the    manufac'' 
ture  and  sale  of  sulphur,  but  nnder  the  directio>» 
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of  the  principal  honse.  With  res^rd  to  the  other  I 
case  of  the  Calcatta  jute  mills,  which  also  has 
been  so  fully  and  elaborately  gone  into  by  my 
Lord,  I  am  bound  to  say  that  at  one  time  I 
thought  this  case  also  a  strong  one  in  favour 
of  the  appeUants.  The  learned  counsel  pat  it 
very  strongly,  and  summed  up  his  arguments  as 
to  the  result  of  the  case  in  very  clear  and  terse 
language.  He  said  in  fact  this :  The  only  transac- 
tions in  England  are  the  receipts  of  the  amount 
transmitted  for  the  payment  of  the  English  ex- 
penses and  dividends,  and  the  declaration  of  their 
amount  and  its  division  amongst  the  English 
shareholders.  Again,  I  look  at  the  articles  of 
aB>ociation  and  the  case.  The  office  was  no  doubt 
lent  to  the  company,  or  allowed  to  be  used  by 
them  for  the  purpose;  from  that  office  would 
issue  all  the  orders  to  the  managing  director  in 
Calcutta,  and  no  doubt  until  he  received  orders  to 
the  contrary  he  would  have  full  power  and  discre- 
tion to  do  what  be  liked  there  ;  but  at  any  moment 
they  might  from  their  head  office  have  revoked 
his  authority  or  altered  any  arrangement  which 
he  had  made  connected  with  the  working  of  the 
company.  The  meetings  were  held  in  London. 
The  operation  of  the  company  in  London  was,  not 
to  divide  the  money  sent  among  the  shareholders, 
but  it  was  to  "declare  the  dividend."  And  I 
apprehend  that  within  the  meaning  of  that  clause 
the  directors  in  Loiidon,  who  had  full  power,  might 
disapprove  of  the  system  upon  which  the  division 
had  been  made,  and  require  a  different  dividend 
for  the  future,  thus  showing  that  they  exercise 
the  authority  and  are  the  principal  body,  while  the 
Calcutta  director  is  only  their  agent  for  the  purpose 
of  the  manufacture  and  sale  of  the  j  ute,  as  the  Cesena 
Company  is  the  agent  of  the  London  company  for 
the  purpose  of  the  manufacture  of  the  sulphur. 
Mr.  Matthews  argued  with  great  ingenuity  that, 
assuming  the  place  of  business  to  be  in  hiUgland, 
still  the  only  division  of  the  profits  here  is  to 
be  a  division  of  the  profits  earned  by  the  English 
shareholders  ;  and  he  argued  that  if  this  were  a 
partnership,  then,  on  the  authority  of  Sulh/s 
case,  the  English  |)ortion  of  the  partneiship 
only  would  be  liable  to  pay  on  the  profits 
received  by  them,  whereas  the  Indian  portion 
would  not  have  to  pay  on  their  profits.  If  this 
artificial  beiner,  a  corporation,  could  be  made  a 
partnership,  and  every  shareholder  a  partner, 
that  argument  would  be  in  accordance  with,  as  he 
said,  natuml  justice,  and  would  be  very  striking. 
But  I  fear  the  simple  answer  is  this,  that  a  cor- 
poration is  not  a  partnership,  and  the  shareholdei  s 
are  not  partners.  For  these  reasons  I  cannot 
avoid  coming  to  the  conclusion  that  the  place  of 
business  of  both  thesn  companies  is  in  London, 
and  that,  therefore,  they  are  within  the  provisions 
of  the  Income  Tax  Act. 

Kelly,  C.B.— This  is,  I  think,  the  first  time  this 
que>tion  has  been  raised,  and.  looking  to  the 
peculiar  circumstances  of  the  case,  I  do  not  think 
that  we  ought  to  give  costs  to  th«^  Crown.  Each 
party,  therefore,  will  pay  its  own  costs. 

Judijinent  for  the  Grown  in  each  ccise,  with- 
out costs. 

Solicitors  for  the  Calcutta  Jute  Mills  Compniiy, 
Solicitors  for  the  Cesena  Sulphur  Company,  ^(w/^ 

Field,  and  MnttliHws. 

Solicitors  for  the  Crown,  Thp  Solicitor  of  Inhirtd 

Revenue, 


DIVISIONAL    COURT    FOR    APPEALS 
PROM  INFERIOR  COURTS. 

Beport«d  by  M.  W.  McKsLLAm,  J.  M.  Lxlt.  aod  B.  H. 
AXPHLBTT,  Eaqn.,  Barristen-mt-Lftw. 

May  19  and  20,  1876. 
(Before  Clbasbt,  B.,  and  Gbovs,  J.) 

COLLIBB  V.  NOBTH. 

Statute  3  Oeo.  4,  c.  58,  s.  42 — Meaning  of  (he  word 

"  town," 

By  3  Geo,  4,  e.  58,  s,  42,  any  person  who  eeUs  fA 
within  the  town  of  Rochdale,  except  in  (ki 
market  place  (unless  such  sale  take  place  from 
a  shop  or  dwelling  house),  is  liable  to  a  penaUf 
not  exceeding  5/. 
The  respondent  sold  four  herrings  in  an  open'Strtti, 
not  in  tJie  market  place.  The  street  was  a  mow 
thoroughfare  with  houses  on  both  sides,  in 
a  populous  part  of  the  ancient  fnunidpsl 
borough  of '  Rochdale,  and  there  wa^  a  eontinuomt 
line  of  buildings  from  tfts  market  place  to  (ks 
street  where  t)^  sale  took  place.  When  the  Ad 
was  pas8*'d  the  street  in  question  wom  nc/t 
made,  and  the  site  of  it  was  in  fact  green  fidis. 
There  was  no  definition  in  the  Act  of  the  measr 
ing  of  the  expression  "  town  of  Rochdale.**  Tks 
justices  refused  to  convict,  being  of  opimioi^ 
that  the  words  **  town  of  Rt^chdcie "  iww 
limited  to  the  town  as  it  then  existed,  but  stated  s 
case  for  tlte  opinion  of  the  court. 
Held,  that  the  justices  were  wrong  in  refusing  to 
convict^  inasmuch  as  the  section  was  iwtendtiis 
apply  to  all  parts  of  what  might  be  fairly  termsi 
the  toitm  of  Rochdale,  whether  in  existence  at  (ks 
time  of  the  passing  of  the  Act  or  noL 
This  was  a  case  stated  under  the  statute  20  A  21 
Vict.,  c.  43. 

At  a  petty  session  of  the  jastioes  holden  oo 
the  22nd  March  1876,  at  the  Town  Hall  in  Roch- 
dale. Charles  Collier,  hereinafter  called  "tlie 
appellant,"  appeared  before  us  in  sopport  of  » 
summons  issued  on  an  information  preferred  br 
him  again^'t  Bridget  North,  hereinafter  callea 
**the  respondent,"  charging:  **That  she,  on 
the  4th  March  1876,  at  Moles worth•fltree^ 
in  the  said  borough,  not  then  and  there 
being  in  the  old  or  new  market  place  in  the 
said  borough,  but  within  the  town  of  Rochihfe 
aforesaid,  unlawfully  did  sell  certain  fish,  to  wit 
four  herrings,  contrary  to  the  statute  in  such 
case  made  and  provided." 

And  the  uaid  information  was  heard  anl 
detei mined  by  us  at  the  said  petty  8eBsioc8,tod 
upon  such  hearing  we  dismissed  the  said  infiv- 
mation. 

And  whereas   thn  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  inlormation,  as  being  erroneoa!«  in  poiDt  cf 
law,  hath  duly  applied  to  us  in  writing  to  stste 
and    sign   a  case    setting    forth    the    foots  sad 
grounds  of  such   our  determination  as  aforeeeid 
for  the   opinion   of    this  court,  and    hath  dulf 
entered   into  a  recognisance   as  required  b?  tlie 
said  statute    in  that   behalf,  now  we  do  bovbf 
accordingly  state  and  sif^n  the  following  OMe;— 
Upoii    the     hearing    of    the    infornnatioa  the 
following  fncts  were  either  proved  befote  VMttt 
admitted  hy  both  parties : 

1.  The  appellant  U  the  inspector  andeaperif 
tendent  of  the  Rochdale  New  Marlnl  FhM^ 
established  by  the  Act  3  Geo.  4^  a  58^  intitoM 
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An  Act  for  providing  an  additional  market  place 
in  and  for  the  town  of  Bochdale,  in  the  County 
Palatine  of  Lancaster." 

2.  In  sect  42  of  the  said  Act  3  Qteo.  4,  o.  58,  it 
is  enacted  "that  it  shall  not  be  lawful  for  any 
person  or  persons  to  kill,  slaughter,  or  dr^ss,  or 
cause  to  be  killed,  slaughtered,  «or  dressed,  any 
beast,  swine,  calf,  sheep,  or  any  other  cattle,  in 
any  shop,  standing,  or  other  place  in  the  said 
new  market,  except  in  such  buildings  or 
places  as  may  be  erected  or  set  apart  for  that 
purpose,  nor  shall  any  person  or  persons,  from 
and  after  the  space  of  eighteen  calendar  mouths 
from  the  passing  of  this  Act,  put,  place,  or  set  up, 
or  cause  to  be  put,  placed,  or  set  up,  in  any  shop, 
stall,  show,  or  standing,  or  any  basket,  or  stool, 
table,  or  board,  for  the  purpose  of  bhowing  or 
•celling  or  exposing  to  sale,  any  com,  grain 
butchers'  meat,  fish,  poultry,  butter,  eggs,  cheese, 
vegetables,  fruit,  or  other  marketable  commodities, 
matters,  or  things,  on  any  of  the  public  footpaths 
or  highways  in  the  said  town  of  Bochdale,  other 
than  withm  the  limits  of  the  said  Old  Market 
Place  and  the  said  New  Market  Place,  nor  shall 
any  person  or  persons  hereafter,  on  any  market 
day  or  days  or  on  any  other  day,  sell  or  expose  to 
safe  within  the  said  New  Market  Place,  any  meat, 
butter,  poultry,  eggs,  garden  stuff,  potatoes,  roots, 
or  vegetables,  or  any  fish,  at  any  time  within  the 
said  town,  except  as  hereinafter  mentioned ;  and 
if  any  person  or  persons  shall  offend  in  any  of  the 
cases  aforesaid,  such  person  or  persons  so  offend- 
ing shall  forfeit  and  pay  for  every  such  offence, 
on  conviction  before  one  or  niore  justicect  of  the 
peace  for  the  county,  any  sum  not  exceeding  52., 
to  be  recovered  and  applied  as  hereinafter  directed. 
Provided,  nevertheless,  that  nothing  herein  con- 
tained shall  extend  or  be  construed  to  extend,  to 
prevent  or  hinder  any  person  from  selling  or 
exposing  to  sale  any  marketable  commodities, 
matters,  or  things  whatsoever,  in  his  or  her  own 
private  dwelling  house,  or  in  his  or  her  own  shop, 
m  any  part  of  the  said  town  of  Rochdale." 

3.  The  respondent  did  on  the  4th  March  1876, 
expose  for  sale,  and  actually  sell,  to  one  Elizabeth 
Holt,  in  a  certain  street  in  Rochdale,  called 
Moles  worth- street,  in  the  present  municipal  and 
parliamentary  borough  of  Rochdale,  four  herrings 
at  the  price  of  2d, 

4.  Such  sale  was  made  in  the  open  street,  from 
a  basket  carried  by  the  respondent  from  door  to 
door,  and  was  not  eold  in  the  private  Dwelling 
house  or  shop  of  the  respondent. 

5.  Molesworth-street  aforesaid  is  not  in  the 
said  Old  Markec  Place  or  the  said  New  Market 
Place  of  Rochdale, 

6.  There  is  no  definition  in  the  said  Act  3  Geo.  4, 
o.  58,  of  the  limits  of  "  the  town  of  Eochdnle,'* 
nor  has  any  subsequent  Act  local  to  Rochdale 
defined  what  shall  be  the  meaning  of  the  expres- 
sion "of  the  town  of  Rochdale,''  as  used  in  the 
•aid  Act  3  Qeo.  4,  c.  58,  for  the  purpose  of  the 
•aid  Act. 

7.  At  the  time  of  the  passing  of  the  Act  (3  Geo.  4, 
o.  58),  the  said  street,  called  Molesworth-street, 
was  not  then  made,  and  the  site  of  it  was  in  fac;t 
Ml  ecu  fields.  The  said  street  is  now  a  main 
ihoitnighfare,  with  houses  on  both  sides  thereof, 
in  a  popaloQB  part  of  the  present  municipal 
borongfa  of  Rochdale,  and  there  is  a  continuous 
lineoi  bnilding  from  the  Rochdale  Market  Place 
to  Molesworth-street  aforesaid,  and  such  line  of 


building  extends  beyond  the  said  street  to  points 
much  further  distant  from  the  said  Rochdale 
Market  Place. 

It  is  contended,  on  the  part  of  the  appellant, 
that  the  expression,  "  the  town  of  Rochdale,"  used 
in  the  Act  3  Geo.  4,  c.  58,  must  be  taken  to  mean 
the  aggregation  of  buildings  erected  at  the  time 
of  the  passing  of  the  said  Act  3  Geo.  4,  c.  58,  and 
of  those  erected  since  that  time. 

It  is  contended  in  reply,  on  the  part  of  the 
respondent,  that  the  expression,  '*  the  town  of 
Rochdale,**  as  used  in  the  Act  3  Greo.  4,  c.  58,  has 
reference  onlv  to  the  aggregation  of  continnons 
buildings  forming  the  town  of  Rochdale  at  the 
time  of  the  passing  of  the  said  Act. 

We  were  of  opinion  that  the  meaning  of  the  said 
expression,  "the  town  of  Rochdale,"  as  used  in 
the  said  Act  3  Greo.  4,  c  58,  was  the  aggregation 
of  buildings  erected  and  in  existence  at  the 
passing  of  the  said  Act  3  Geo.  4,  c.  58,  and  that 
Molesworth-street  aforesaid,  being  then  fields  un- 
built upon,  was  not  within  the  town  of  Rochdale, 
as  intended  to  be  defined  by  that  Act.  We,  ac- 
cordingly, dismissed  the  information  against  the 
respondent. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  said  court,  therefore, 
is,  what  is  the  present  meaning  of  the  expression, 
"the  town  of  Rochdale,"  as  used  in  the  Act 
3  Geo.  4,  c.  58.  The  court  is  to  make  such  order 
in  relation  to  the  matters  aforesaid  as  to  the  court 
may  seem  fit. 

Manistifj  Q.C*  and  E.  A,  Owen,  for  the  appel- 
lant.— The  justices  were  clearly  wrong  in  refusing 
to  convict.  The  place  where  this  sale  took  place 
was  within  the  town  of  Rochdale  within  the 
meaning  of  3  Greo.  4,  c.  58,  s.  42.  The  spot  where 
this  sale  took  place  is  within  the  present  limits  of 
the  town,  and  the  Act  was  intended  to  apply  to 
all  parts  of  the  said  town  then  and  thereafter  to  be 
laid  out  in  streets.  This  case  is  concluded  by 
authority.  In  Elliot  v.  The  South  Devon  Railway 
(2  Ex.  725 ;  17  L.  J.  262,  Ex.),  the  question  was 
raised  as  to  the  meaning  of  the  word  "  town  "  in 
the  Railway  Glauses  Consolidation  Act  (8  <&  9  Vict, 
c.  20,  s.  11),  and  it  was  h*^ld  that  it  meant  a 
collection  of  inhabited  houses  so  near  to  each 
other  that  they  may  reasonably  be  said  to  be 
contiiiuous,  and  that  the  terra  will  include  a 
space  of  open  ground  surrounded  by  continu- 
ous houses.  The  case  of  iitg.  v.  Cottle  (16 
Q.  B.  412;  10  B.  &  S.  548;  20  L.  J.  162,  M.  C.) 
is  a  strong  authority  in  tuvoiir  of  tne  appellant*s 
contention.  That  was  an  indictment  agumst  cer- 
tain trustees  appointed  under  a  local  and  personal 
Act,  which  was  to  be  in  operation  for  thirty-one 
years.  The  trustees  wer«  not  to  continue  or  erect 
any  turnpike  or  tollgute  acrotis  roads  in  the  towns 
of  Taunt'On  or  Wellinyton,  or  in  any  other  town 
through  or  into  which  the  roads  mie:ht  pass  or  be 
made,  and  the  indictment  charged  the  trustees 
with  erecting  and  continuing  a  turnpike-gate 
within  the  town  of  Taunton.  It  was  admitted  that 
the  gate  was  not,  when  first  erected,  within  the 
town  of  Taunton,  as  the  town  then  stood.  Two 
questions  therefore  arose,  first,  as  to  the  tricaiiing 
of  the  word  "  town;"  secondly,  whether  the  opera- 
tion of  the  Act  was  intended  to  apply  merely  to 
the  town  as  existing  at  the  time  of  passing  the 
Act,  or  to  whatever  should  become  the  town  from 
time  to  time  during  the  thirty-one  years  for  which 
the   Act   WHS  to  be  in  force.     At  the   triaU  t»h^ 
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learned  judge  told  the  jury  that  the  word  "town" 
in  the  Act  was  to  he  used  in  a  popular  sense  as  a 
congregation  of  houses,  and  they  were  to  consider 
whether  the  spot  where  the  gate  stood  was  8ur- 
rounded  by  houses  so  reasonably  near  that  the 
inhabitants  might  fairly  be  said  to  dwell  together. 
As  regards  the  second  point,  leave  was  reserved 
to  move  to  enter  a  verdict  for  the  defendants.  A 
rule  nisi  was  afterwards  obtained  to  enter  a  verdict 
for  the  defendants  on  the  point  reserved,  or  for  a 
new  trial  on  the  ground  of  misdirection.  Lord 
Campbell,  G.J.,  in  delivering  the  judgment  of  the 
court,  expressed  his  approbation  of  the  direction 
to  the  jury  respecting  what  ought  to  be  considered 
the  limits  ot  a  town,  and  that  the  enactment  was 
not  confined  to  the  town  as  constituted  at  the  time 
when  the  Act  passed.  The  case  of  The  Commis' 
sioners  for  Pavin^^  ^c,  the  Totcn  ofMiUon  ▼.  The 
Faversham  District  Highway  Board  (10  B.  &  S. 
548),  is  to  the  same  effect,  and  Cockburn,  G.J., 
approve  of  the  decision  in  Reg,  v.  Cattle  (uhi 
«*©.). 

I^o  counsel  appeared  to  argue  on  behalf  of  the 
respondent. 

Cleasbt,  B.  —  The  question  reserved  to  us  is 
as  to  the  meaning  of  the  expression  "the  town 
of  Bochdale  "  in  the  Act  3  Greo.  4,  c.  58.  I  con 
fess  it  appeared  to  me  at  first  that  the  Act  had 
referrence  to  an  existing  state  of  things,  and 
in  some  sense  that  is  correct.  But  the  town  of 
Rochdale  manifestly  does  not  remain  the  same, 
but  is  of  a  varying  nature  from  generation  to 
generation.  At  the  time  of  the  passing  of  the 
Act  the  town  was  a  growing  one,  and  the  Legis- 
lature intended  that  the  Act  should  have  reference 
to  a  thing  not  always  remaining  the  same.  The 
Act  itself  commences  by  saying,  '*  Whereas  the 
town  or  parish  of  Boc&dale  hath  of    late  years 

freatly  increased  in  population  and  building," 
;c.,  showing  that  the  town  was  an  increasing  one 
so  far  as  regards  its  population.  It  appears  to 
me,  on  consideration,  therefore,  that  it  would  be 
unreasonable  to  hold  that  the  words  "town  of 
Rochdale"  only  referred  to  the  town  as  it  existed 
when  the  Act  was  passed.  If  there  had  been  two 
separate  towns  which  by  continual  extension  had 
become  joined  together,  different  considerations 
would  have  arisen.  But  when  it  is  manifest  that 
a  growth  was  contemplated,  the  word  **  town " 
should  be  applied  to  the  old  town,  together  with 
its  natural  growth.  Therefore  I  come  to  the  con- 
clusion that  this  sale  took  place  within  "the 
town  of  Rochdale,**  and  that  the  justices  ought 
to  have  convicted  the  respondent ;  the  case  must, 
therefore,  be  remitted  to  them  for  that  purpose. 

GttOVE,  J. — I  am  of  the  name  opinion.  When 
we  look  at  the  object  of  the  Act.  and  the  state  of 
thingH  intended  to  be  remedied,  it  is  clear  that 
the  word  "town"  did  not  mean  town  as 
limited  at  any  particular  time,  but  vius  intended  to 
include  what  was  commonly  culled  the  town  of 
Rochdale.  The  preamble  is  as  follows  :  "  Whereas 
the  town  or  parish  of  Rochdale,  in  the  County 
I'alatine  of  LancaHter,  hath  of  late  years  greatly 
increased  in  populaticm  and  buildings,  and  the 
present  market  {)iace,&c.,lias  become  so  inadequate, 
that  the  passages  along  the  public  streets  within 
the  said  town  are  gre.*tly  obstructed,  and  ren- 
dered dangerous  to  the  inhabitants  of  the  said 
town,  ana  also  to  travellers  by  reason  of  the 
n.iiiiber  of  stalls  and  standings  placed  therein  ; 
und  M'hcj-eiis  it  would   be  a  great  convenience   to 


the  inhabitants  of  the  said  town,  and  the  peraoos 
frequenting  the  said  town  on  market  snd  oilwr 
days,  and  would  tend  to  remove  noiaanoes  and 
obstructions  if  a  new  or  additional  market  place 
was  provided  and  established,"  Ac,  wh^  deeriy 
shows  that  the  very  object  of  the  Act  is,  as 
the  town  of  Rochdale  was  increaaini^,  to  con- 
fine parties  to  selling  in  the  market  place,  and 
that  as  the  then  existing  market  was  inadequate, 
to  provide  a  new  market  place  for  the  town.  It 
is  worth  while  observing,  however,  that  sect.  33 
provides  for  the  widening  of  the  streets,  and  for 
certain  buildings  being  taken  down  if  necessarj. 
Therefore  we  nud  direct  provisions  in  the  Act 
having  reference  to  the  increasing  town  of  Boch- 
dale, beyond  what  it  was  in  1822,  when  this  Act 
came  into  operation.  If  we  were  to  hold  that  the 
operation  of  the  Act  was  confined  to  the  thea 
existing  town,  then  any  portions  of  a  street  whica 
had  been  widened  would  not  be  within  the  Act, 
while  the  remaining  portion  whiob  originaUy 
formed  the  street  would  be  within  the  AoL 
So  that  in  such  a  case  a  sale  of  fish  would 
be  permitted  in  one  portion  of  a  street  and 
not  in  another  portion  of  the  same  street.  Tliis 
certainly  would  be  a  great  absurdity,  but,  as  it 
seems  to  me,  it  would  be  the  necessary  ooiiae> 
quence  of  holding  that  the  "  town  of  Bochdale  "  in 
the  Act  intended  to  include  only  the  then  *»'g'«M»g 
town.  For  if  you  so  limited  the  word  **  town,"  u 
some  of  the  streets  were  elongated,  on  the  part  to 
elongated  a  sale  could  be  legally  effected,  whik 
on  Uie  other  part  a  sale  would  render  the  sdler 
liable  to  a  penalty.  Therefore  the  definition  of  the 
"  said  town  of  Rochdale"  ought  not  to  be  so  limited; 
and  the  word  "  said  "  merely  has  reference  to  the 
town  to  which  the  Act  applies,  and  the  ezDressioB 
was  intended  to  include  what  might  fiurly  be 
called  the  town.  A  row  of  cottages  miffht  be  a 
merH  suburb  of  the  town,  and  not  within  tEe  toirn ; 
but  that  would  depend  on  circumstances.  The 
only  other  argument  that  could  be  raised  for 
the  respondent  is,  that  the  town  may  beoome  to 
extended  as  to  make  the  market  place  quite  in- 
sufficient to  meet  the  requirements  of  some  of  iti 
inhabits  ntH.  The  answer  is,  that  if  such  a  state  of 
things  should  arise,  another  application  most  be 
made  to  Parliament  for  still  further  ncoommoda- 
tion.  For  the  reasons  I  have  given,  I  think  the 
justices  were  wrong  in  refusing  to  convict  the 
respondent.  Cat^e  rt/miUed  to  Juaiieet, 

^Solicitors  for  the  appellant,  Narrist  AUeiit  asd 

Carter. 


Thursday,  Mny  1 1,  1876. 

Cooper  (app.)  v.  Osborns  (reap.). 

Ltcenned  jtremises  —  Private  friends  —  Oaming— 
35  ^  36  Vict.  c.  94,  ss.  17  a^id  26—37  fZSTui 
c.  4y,  8.  30. 

The  appflhiiitf  a  yrtvat*^  friend  of  a  licensed  fienfm^ 
bond  fid*i  f^Utriained  by  him  afUr  the  kumtti^ 
closintj  at  hln  own  txpense  within  the  IAefW*9 
Act  1874,  8.  30,  was  playing  car*U  for  «ioMf  » 
the  UcAinHfd  premise's,  and  was  eonvided  wsim 
the  Lirensiug  Act  1872,  s.  25,  of  heimg  oa  tk 
said  ptHttiiMfs  daring  the  jterioa  tAey  wers  r^ 
qiuvfd  to  bn  closed, 

TIeldy  upon,  a  case  utajt^d  that  the  apeUani  iMi  ^ 
on  the  preniih*'S  in  atnlraoetUioH.  qfike  pmisit^ 
of  thi  Licensing  Acts  with  retpeet  to  libs  i  ' 
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b'eented  premiiet,  and  that  the  convtelion  mutt  be 
quaihed. 
This  was  a  cnee  vtated  bj  two  jueticea  of  the  peace 
Acting  for  the  Newark  Division  of  the  countj  of 
Nottingham  aoder  the  etatnte  20  &  21  Vici.  o.  43, 
for  the  parpoBe  of  obtftiniug  the  opinioii  of  the 
coort  on  a  ^aeation  of  law  which  sroiie  before 
them  as  hereinafter  stated. 

At  a  petty  eessions  holden  at  ITewark'on -Trent, 
in  the  eaid  county  of  Nottingham,  on  the  5th 
Jan.inab ,  Charles  Cooper,  oF  &pBlford,in  the  county 
of  Nottingham,  farmer  (called  the  appellant),  was 
charged  before  the  said  justices  on  the  iuformatioa 
of  John  Osborne,  of  Newark-ou -Trent,  police 
superintendent  (called  the  respondent),  for  that 
he,  Du  the  29th  Deo.  1875,  at  the  parish  of  South 
Clifton,  in  the  »aid  county  of  Nottingham,  was  on 
certain  licensed  premisea  (to  wit),  the  Red  Lion 
Inn,  ttiere  situate,  during  the  period  during  which 
the  fluid  premises  were  required  under  tlie  pro- 
Tiaiona  of  the  Licensing  Act  1872  to  be  closed 
contrary  to  the  statute  in  such  case  made  and 
providtMl. 

Henry  Derbyshire,  a  police  oons'ahle,  stationed 
at  Clifton,  proved  that  on  the  29ih  Dec.  last  be 
waa  passing  the  Red  Lion  Inn  at  South  Clifton 
about  eleven  o'clock  at  night,  when  he  heard  voices 
within  and  distinguished  that  persons  were  play- 
ing cards  for  money.  He  subsequently  obtained 
admission  to  the  premises,  and  then  found  several 
persons  present,  including  the  appellant  in  the 
present  case-  The  landlord  stated  that  they  were 
bis  private  friends,  and  be  considered  that  he  had 
m  right  to  entertain  them  as  such. 

The  Eftid  justices'  attention  was  drawn  to  the 
case  of  Patten  v.  Rhymer  (29  L.  J..  189  M.  C)  The 
■npellant's  advocate  admitted  the  persons  in  the 
inn  were  playing  at  cards  for  money,  but  con- 
tended that  the  Legislature,  when  inserting  clause 
30  in  the  Licensing  Amendment  Act  of  1874, 
yrbereby  a  licensed  persons  was  authorised  to 
entertain  and  supply  liquors  after  the  hours  of 
closing  to  his  private  friends  at  his  own  expense, 
intended  that  the  licensed  person  should  have  the 
some  rights  aa  any  private  person  to  entertain  his 
friends  in  any  manner  he  pfeaseB,  and  that,  there- 
fore, neither  the  landlord  nor  his  friends  were 
liable  to  any  penalties  under  the  Licensing  Acts. 

'i'be  said  justices  were  of  opinion  that  notwith- 
standing the  persons  on  the  licensed  premises 
were,  as  they  had  no  reason  to  doubt,  and  found 
as  a  fact  that  they  were,  private  friends  to  whom 
the  landloi'd  might  after  hours  give  at  his  own 
expense  intoxicating  liquors  under  sect.  iJO  of  the 
Licensing  Act  1874;  yet  be  was  not  thereby 
justified  iQ  allowing  them  to  play  for  money  ;  the 
said  justices,  therefore  considered  they  were  there 
in  contravention  of  the  Licensing  Act,  as  to  the 
closing  of  licensed  premises  (sect.  25  of  the 
Iiksetising  Act  1872),  and  they  therefore  convicted 
tbe  appellant. 

Tbe  appellant  being  dlsBatisGed  with  their  de- 
cision, as  being  erroneoas  in  point  of  law,  requested 
•  case  to  be  stated  for  the  opinion  of  the  court. 

Sfaonid  the  court  be  of  opinion  that  the  appel- 
lant, being  a  private  friend  of  the  licensed  person, 
irsB  upon  the  premises  in  contravention  of  the 
Ziicensing  Acts,  then  the  conviction  is  to  stand ; 
otherwise  it  is  to  be  quashed. 

The  conrt  having  remitted  this  case*  to  the  sud 
jastices,  who  atat^  and   si^iued  tbe   same  to  be 
natated  1^  pointing  out  how  tbe  defendant  bad 
If  AS.  Cas.— TOL.  X 


"  The  reasons  for  our  decision  were:  By  sect.  3  of 
tbe  Licensing  Act  1874,  it  is  provided  that  all  pre- 
mises in  which  intoiicating  liquors  aro  sold  by 
retail,  shall  be  closed  at  the  hours  in  such  sect, 
named,  unless  extended  by  the  licensing  justices, 
which  had  not  been  done.  The  appellant  wae  found 
upon  the  licenced  premises  after  closinc  tintf. 
He  gave  no  evidence  that  he  was  an  inmaic. 
servant,  or  lodger,  or  bond  fide  tmveller,  and  only 
contended  that  his  presence  on  the  premises  wiis 
not  in  contravention  of  tbe  Licensing  Acts,  but 
thnt  he  was  a  private  friend  of  the  landlord. 
Ah  he  was  not  there  for  the  purpose  only  of 
being  entertained  hy  the  landlord  as  a  privBte 
friend  with  intoxicaling  liquors,  as  allowed  by  sect. 
30  of  the  Act.  of  1874,  bat  (though  still  a  private 
friend  of  the  landlord)  it  appearing  to  us  that  he  waft 
there  for  an  unlawful  purpose  (to  wit),  gaming  for 
money,  we  considered  be  was  aiding  and  abetting 
the  landlord  (as  the  licensed  person  named  in  sect. 
17of  the  Act  of  1872),  in  suffering  unlavrfnl  games 
to  be  carried  on  on  the  promises ;  and  tberefoi'o 
that  he  was  on  snch  premises  in  contravention  of 
the  Licensing  Acts,  and  in  conseqnence  liable  to 
tbe  penatly  in  which  we  convicted  him." 

Tbe  case  came  on  to  be  argued  first  at  the  same 
time  ivith  Hare,  appellant,  v.  Orbome,  respondent . 
on  the  17th  Feb.  1876,  reported  34  L.  T.  Rep.  N.  S. 
294 ;  that  was  a  case  staled  at  the  rei^uest  of  the 
landlord,  who  wes  convicted  for  suflenng  gaming 
on  the  occasion  when  the  appellant  was  obarEed  in 
this  case.  The  court  affirmed  that  conviction, 
but  remitted  the  ca«e  of  the  charge  against  the 
appellant  as  elated  by  the  justices. 

Rolland  now  argued  for  the  appellant  on  the 
amended  case. — The  charge  against  the  appellant, 
as  it  appears  by  tbe  inlbnnation,  is  not  one  ot 
aiding  and  abetting  the  landlord  in  suffering 
gaming,  as  suggested  by  the  justices  in  tbe 
reasons  for  their  conviction,  but  for  being  on 
licensed  premises  after  closing  time,  which  is 
provided  for  by  sect.  25  of  tbe  Liceusiug  Act  1872 
(35  4  S6  Vict.  c.  94) ;  by  that  section,  "  It.  during 
any  period  during  which  any  premises  are  required 
under  tbe  provisions  of  this  Act  to  be  closed  any 
person  is  found  on  such  premises,  he  shall,  unlesa 
he  satisfies  the  court  that  he  was  an  inmate, 
servant,  or  a  lodger  on  such  premises,  or  a  bond 
fide  traveller,  or  that  otherwise  his  presence  on 
such  premises  was  not  in  contravention  of  the 
provisions  of  this  Act  with  respect  to  the  closing 
of  licensed  premises,  be  liable  to  a  penalty  not 
exceeding  40g."  Although  under  that  Act,  taken 
by  itself,  the  appellant  might  hare  been  liable  to 
conviction,  he  is  hj  implication  now  clearly 
exempt,  in  consequence  of  sect.  30  of  the  Licensing 
Act  1874  (37  &  38  Vict.  c.  49),  by  which  "  No 
person  keeping  a  house  licensed  under  this  or 
tbe  printripal  Act  shall  be  liable  to  any  penally 
for  supplying  intoiicating  liquors  after  the  hours 
of  closing,  to  private  friends  bond  fide  entertained 
by  him  at  his  own  expense.  Sect.  17  of  tbe  Act 
of  1872  imposes  a  penalty  upon  the  licensed 
persona  only,  and  not  upon  his  guests,  if  the 
former  suffers  gaming  or  any  unlawful  game  to 
be  carried  on  on  bis  premises  ;  there  is,  therefore, 
no  snch  offence  as  that  suggested  by  the  jnatioes, 
evun  if  the  appellant  were  charged  with  it. 

The  respondent  did  not  appear. 
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Cleasbt,  B. — I  believe  we  are  all  agreed.  My 
opinion  is  that  the  conviction  cannot  stand, 
because  the  appellant  was  not  gnilty  of  the  offence 
charged  against  him.  The  25th  section  of  the 
Licensing  Act  1872,  which  imposes  a  penalty  npon 
any  person  foand  npon  licensed  premises  during 
the  period  the  premises  are  required  to  be  closed, 
must  now  be  read  with  the  30th  section  of  the 
Licensing  Act  1874,  which  exempts  licensed 
persons  who  supply  intoxicating  liquors  after  the 
hours  of  closing  to  private  friends  bond  fide  enter- 
tained by  him  at  his  own  expense.  That  section 
of  the  later  Act  must  also  exempt  such  private 
friends  so  entertained,  for  their  presence  on  such 
premises  is  no  longer,  to  use  the  limiting  words 
of  sect.  25  of  tbe  first  Act,  in  contravention  of  the 
provisions  of  the  licensing  Acts,  with  respect  to 
the  closing  of  the  licensed  premises.  There  is  no 
provision  for  the  conviction  of  a  guest  in  a 
licensed  house,  whether  during  the  hours  of 
closing  or  not,  for  gaming  or  any  unlawful  c^ame ; 
but  the  magistrates  have  somehow  introduced 
section  17  of  the  Act  of  1872,  which  imposes  a 
penaltv  on  a  licensed  person  for  such  an  offence, 
mto  the  subsequent  sect.  25,  so  as  to  make  the 
guest  liable  for  his  presence  at  the  time  of  the 
landlord's  contravention  of  the  Act,  although 
exempted  by  the  second  Act.  The  reasons  given 
by  the  justices  are  in  this  case  certainly  erro« 
neous,  and  it  cannot  be  said  that  the  appellant's 
presence  on  the  premises  was  under  the  circum- 
stances in  contravention  of  the  provisions  of  the 
Acts.    The  appeal,  therefore,  must  be  allowed. 

DenIUlH,  J. — I  am  of  the  same  opinion.  The 
magistrates  find  as  a  fact  that  the  appellant  was, 
within  the  words  of  sect.  30  of  the  Act  of  1874,  a 
private  friend  of  the  landlord,  and  being  enter* 
tained  by  him  at  his  own  expense.  The  landlord, 
therefore,  was  justified  in  allowing  the  appellant 
to  be  on  the  premises  after  the  time  of  closing, 
and  the  appellant  has  not  thereby  contravened  the 
Act.  There  was  nothing  illegal  in  what  the  appel- 
lant did,  at  all  events  until  the  playing  at  cards  for 
money  commenced.  Although  the  landlord  may 
be  convicted  for  suffering  such  a  proceeding,  it 
seems  that  there  is  no  penalty  upon  the  persons 
playing  cards  either  during  the  open  or  close 
hours.  More  might,  perhaps,  be  said  in  support 
of  a  conviction  if  the  appellant  had  been  charged 
with  aiding  and  abetting  the  landlord  in  a  breach 
of  the  17th  section,  but  there  seems  to  be  no 
summary  remedy  for  such  an  offence.  At  all 
events,  there  is  nothing  here  to  support  the  charge 
under  the  25th  section,  which  is  made  against  the 
appellant,  and  the  conviction  must  be  quashed. 

Field,  J« — I  am  of  the  same  opinion. 

Judgment  for  appellant. 

Solicitor  for  appellant,  E,  W.  Marsland* 


June  2  and  15, 1876. 
(Before  Beamwell,  B.  and  Gkovz,  J.) 
Willis  v.  Maclachlan. 

Registration  court — Qualification  of  voter — Pov)er 
of  revising  barrister  to  remove  from  court — 
Interruption  of  business — 8ta4,  28  ^  29  Vict.  c. 
36.  s.  16. 

By  2S  ^  29  Viet.  c.  36,  s.  16,  a  revising  barrister 
may  order  the  removal  of  any  person  who  inter* 
rupte  the  business  of  the  courts  or  refuses  to  obey 
lavrful  orders  in  respect  of  the  same. 


At  a  court  held  in  1874,  by  the  defendant^  who  wot 
a  revising  barrister,  the  vote  of  W.,  plaintijfs 
brother,  was  objected  to,  on  the  ground  thai  he 
claimed  as  a  freeholder,  bui  was  only  a  copyholder. 
In  1875  W.  claimed  to  be  put  on  the  lisi  as  a 
copyholder.  The  plaintiff  then  produced  certain 
deeds  to  show  thai  W.  was  a  freeholder,  and,  ta 
answer  to  the  defendant,  admitted  that  he  was 
present  in  court  in  1874,  when  W.'s  right  to  have 
nis  name  on  the  list  as  a  freeholder  w<ms  objedei 
to,  and  had  the  deeds  in  his  pocket,  though  he  did 
not  produce  them.  Thereupon  the  drfendant, 
after  censuring  him,  ordered  him  to  leave  (ks 
court,  and  gave  instructions  to  the  police  to  re- 
move  him  if  necessary.  The  plaintiff  then  M 
the  court,  and  afterwards  commenced  an  atticn  m 
the  County  Court  for  false  imprisonmeni.  The 
defence  was  that  the  plaintiff  toaa  interruipti'ng 
the  business  of  the  court.  The  judge  noneuiiei 
the  plaintiff  on  the  ground  that  the  act  complained 
of  was  done  in  the  exercise  of  a  judicial  diser^ 
tion. 
Held  (reversing  the  decision  of  the  County  Cowrt 
Judge),  that  the  nonsuit  was  wrong,  inasmuch  as 
the  plaintiff  was  guilty  of  no  interruption  of  the 
business  of  the  court,  as  alleged  by  the  defendcmt 
in  his  plea. 
This  was  an  action  for  false  imprisonment^  tried 
in  the  County  Court  of  Sunderland. 

The  following  were  the  material  facts,  as  proved 
by  the  plaintiff :  In  Oct.  1875  the  defendant,  who 
was  the  revising  barrister  for  the  district  at  North 
Shields,  held  his  court  at  that  place  for  the  pur* 
pose  of  revising  the  list  of  voters.  Among  otoen 
Kobert  Willis,  brother  to  the  plaintiff,  claimed  to 
have  his  name  put  on  the  list  as  a  copyholder. 
The  plaintiff  then  produced  certain  deeds  whidi 
proved  that  Robert  Willis  was  a  freeholder.  It 
appeared  that  at  a  court  held  in  the  previous  yetr 
Kobert  Willis's  name  had  been  inserted  in  the  list 
as  a  freeholder ;  but  it  was  then  objected  that  hit 
claim  could  not  be  allowed,  inasmuch  as  he  was  a 
copyholder  and  not  a  freeholder.  Plaintiff  ad- 
mitted, in  answer  to  questions  put  to  him  by  the 
defendant,  that  he  was  present  at  the  court  hM 
in  1874,  when  his  brother's  claim  to  a  vote  as  a 
fi'eeholder  was  disposed  of,  and  that  the  deeds 
were  at  that  time  in  his  pocket,  though  he  had 
not  produced  them.  The  defendant  then  severe^ 
censured  the  plaintiff  for  his  conduct,  ordered  him 
at  once  to  leave  the  court,  and  gave  instructioiii 
to  the  police  to  remove  him  if  necessary.  Tbe 
plaintiff  then  left  the  court,  and  brought  his  action 
for  false  imprisonment. 

The  notice  of  defence  was  that  the  defendml 
was  a  revising  barrister  holding  his  court,  and 
that  the  plaintiff  was  interrupting  the  business  of 
the  court. 

The  learned  County  Court  judge  held  that  the 
act  complained  of  was  done  by  Mr.  Maclachlan  in 
the  exercise  of  a  judicial  discretion,  and  thsl  he 
was  not  liable;  accordingly  he  nonsuited  tbe 
plaintiff.  A  rule  nisi  was  afterwards  granted  to 
set  aside  the  nonsuit ;  against  which 

Bult,  Q.C.  and  John  Edge,  showed  cause. — ^Tbe 
defendant  has  done  nothing  to  render  himself  liable 
to  an  action  for  false  imprisonment.  Bj  28  A  29 
Vict.  c.  36,  s.  16,  it  is  enacted  that  *•  it  riiaU  be 
lawful  for  any  revising  barrister,  whether  nfwiBg 
the  lists  of  a  county,  citv,  or  borough,  to  order  SBJ 

gerson  to  be  removed  from  his  oonrt  who  dbsfl 
itermpt  the  business  of  the  courts  or  ntas  to 
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obey  his  lawful  ordefs  in  respect  of  the  same.*' 
The  conduct  of  the  plaintiff  was  an  abase  of  the 
process  of  the  coart.  Moreover,  it  is  clear  that  the 
judge  of  any  coart  doing  an  act  within  his  jaris- 
dictioD,  and  having  exercised  his  discretion,  and 
ascertained  facts,  however  wrong  he  may  be,  is  not 
liable  becanse  that  discretion  is  erroneously  exer- 
cised. In  Oamett  V.  Ferrand  (6  B.  &  C.  626),  Lord 
Tenterden,  C. J.,  in  delivering  the  judgment  of  the 
court,  said :  *'£ven  inferior  justices,  and  those  not 
of  record,  cannot  be  called  in  question  for  an  error 
in  judgment,  so  long  as  they  act  within  the  bounds 
of  their  jurisdiction.  [Bramwell,  B. — Your  argu- 
ment comes  to  this — that  a  revising-barrister, 
having  power  to  turn  a  man  out  of  court  for  one 
reason,  if  he  turns  him  out  for  another  he  is  never- 
theless not  responsible.  Geo  ye,  J. — The  ratio 
decidendi  here  was  clearly  not  an  interruption.] 
If  the  defendant  had  authority  his  decision  cannot 
be  challenged.  [Ghovb,  J. — Not  even  if  there  was 
an  admitted  mala  fides  P]  No;  the  cases  go  to  that 
extent.  In  Scott  v.  Stansfield  (L.  Rep.  3  Ex.  220 ; 
18  L.  T.  Rep.  N.S.  572 ;  37  L.  J.  155,  Ex.)  the  de- 
fendant was  a  County  Court  judge,  and  the  action 
was  for  slander  in  his  capacity  as  such  judge,  and 
it  was  held  that  the  action  was  not  maintainable, 
thouj^h  the  words  were  spoken  falsely  and 
maliciously,  and  without  any  reasonable,  probable, 
or  justifiable  cause,  and  without  any  foundation 
whatever,  and  not  bond  fide  in  the  discharge  of  the 
defendant's  duty  as  judge.  All  the  cases  on  the 
subject  are  collected  in  Kemp  v.  Neville  (10  C.  B. 
K*  8.  523;  4  L.T.  Rep.  N.  S.  640;  31  L.J.  158, 
C.P.).  Erie,  C.J.,  says  (p.  551):  "Throughout 
these  cases,  and  many  others,  the  vital  importance 
of  securing  independence  for  every  judicial  mind 
is  earnestly  recognised.  ...  As  the  defendant 
had  jurisdiction  in  respect  of  the  matter,  and  the 
person,  and  the  place,  it  does  not  appear  to  us  to 
be  essential  to  rely  on  his  being  a  judge  of  a 
ooarb  of  record."    They  likewise  cited 

BrUttUn  v.  Kinnaird^  1  B.  &  B.  432  ; 

£.  V.  Bolton,  1  Q.  B.  Bep.  66;  10  L.  J.  49,  M.C. 
and 

Broom's  Legal  Maxims,  5tb  edit.  p.  87. 
The  SolicitoT'Qeneral  (Sir  H.  Giffard)  and 
Gainsford  Bruce,  for  the  plaintiff,  in  suDport  of  the 
rale. — A  great  deal  of  the  argument  on  the  other 
aide  has  turned  on  the  Question  of  jurisdiction, 
and  might  be  applicable  ncro  if  what  was  done 
had  anything  to  ao  with  the  decision  of  votes.  If 
the  contention  put  forward  on  behalf  of  the  plain- 
tiff be  correct,  no  action  could  be  maintained 
a^inst  justices  under  Jervis's  Act,  because  they 
believed  they  had  authority  to  do  something, 
although  it  turns  out  they  had  no  authority.  A 
man  cannot  find  a  fact  without  at  least  some 
evidence  to  give  jurisdiction.  The  jurisdiction 
here  depends  on  interruption  to  the  process  of 
the  court.  [Bramwell,  B. — Can  you  say  whether, 
if  the  defendant  has  a  right,  you  will  inquire 
how  it  is  exercised,  that  being  the  solo  question 
here  ?]  In  order  to  have  such  a  right  the  de- 
fendant must  have  before  him  sometaing  which 
he  believes  to  be  an  interruption  of  the  business 
of  his  court,  and  if  there  is  any  evidence  to  sup- 
port such  a  belief  he  may  perhaps  then  not  be 
responsible.  Jurisdiction  to  strike  out  the  names 
of  yoters  is  one  thing,  to  give  into  cutitody  is  an- 
other, thoagh  no  doubt  the  one  is  sometimes 
incidental  to  the  other.  In  Iloulden  v.  Smith 
(U  (1 B.  841 ;  19  L.  J.  170,  Q.  B.)  it  was  expressly 
deciaed  that  a  judge  of  record  is  answerable  in  an 


action  for  an  act  done  by  his  (Command  when  he 
has  no  jurisdiction  and  is  not  misinformed  as  to 
the  facts  on  which  jurisdiction  depends.  In  Oar- 
nett  V.  Ferrand  {ubi  sup.)  tho  action  was  against  a 
tenant  for  turning  a  person  out  of  a  room  where  he 
was  about  to  take  an  inquisition,  and  the  point 
taken  was  that  the  court  of  a  coroner  is  a  secret 
court.    They  also  referred  to 

Smith  V.  Botkchier,  2  Str.  993 ;  and 

Pease  v.  Chaytor,  1  B.  &  S.  658 ;  31  L.  J.  1,  M.  C. ; 

Butt  replied.  Cur,  adv.  vult. 

The  following  written  judgments  were  delivered 
on  June  15  : — 

Bramwell,  B. — I  have  no  doubt  that  the  learned 
defendant  thought  he  had  power  to  deal  with  the 
plaintiff  as  he  aid,  and  that  in  so  doing  ho  was 
making  a  proper  use  of  that  power.  But  whether 
he  had  or  had  not  power  to  do  what  he  did,  in 
the  sense  of  not  being  liable  to  be  made  responsible 
for  it,  there  can  be  no  doubt  that  he  had  no  right 
to,  and,  in  my  judgment,  was  very  wrong  to  do 
as  he  did,  for  the  plaintitf  was  absolutely  free 
from  all  blame  on  the  occasion  in  question.  I  say 
nothing — I  am  incapable  of  forming  any  opinion — 
as  to  whether  the  plaintiff  had  on  a  former  occa- 
sion done  anything  that  deserved  censure.  But 
on  the  occasion  in  question  he  certainly  had  not. 
He  had  answered  certain  questions  of  the  de- 
fendant— by  what  authority,  I  know  not — and  he 
answered  them  truthfully,  and  was  turned  out  of 
court,  not  for  his  then  conduct,  but  for  that  of  a 
year  back.  No  doubt  there  are  cases  in  which  it 
IS  desirable  that  judfljes  and  persons  in  the  posi- 
tion of  the  defendant  should  express  disapproba- 
tion of  improper  conduct,  that  it  may  not  be  sup- 
posed that  silence  gives  consent ;  and  I  doubt  not, 
as  I  have  said,  that  the  defendant  thought  he 
ought  to  do  so  on  this  occasion ;  but  he  could  have 
no  right  to  punish  the  plaintiff  for  former  conduct 
by  turning  nim  out  of  court ;  and  in  this  sense  it 
cannot  be  denied  that  the  defendant's  act  was 
wrong  and  unlawful.  But  it  was  urged  before 
the  able  judge  of  the  County  Court,  and  repeated 
before  us,  that  the  defendant  having  power  to 
turn  the  plaintiff  out  of  court  for  some  cause, 
must  be  deemed  to  have  done  so  for  such  cause  on 
the  present  occasion,  that  otherwise  it  would  be 
impossible  for  the  judges  to  do  their  duty  with 
safety,  as  they  would  be  subject  to  actions,  the 
decision  of  which  Would  rest  with  a  jury,  as  to 
whether  they  acted  under  an  authority  they 
possessed,  or  on  some  other  ground,  and  whether 
they  were  acting  bond  fide.  The  result  of  this 
argument  would  be,  that  because  a  revising  bar- 
rister could  properly  turn  a  person  out  of  court 
for  one  reason — viz.,  when  he  was  disturbing  the 
business — he  could  do  so  with  impunity  for  any 
or  no  reason  when  he  was  not,  on  the  pretence 
that  he  was.  This  is  somewhat  Rtartling,  but  the 
arguments  in  support  of  it  are  strong,  and  what  was 
said  by  Lord  Tenterden  in  Oarnett  v.  Ferran/ 
(ubi  sup.)  undoubtedly  favours  the  contention 
But  I  think  the  question  does  not  arise.  Tht 
defendant  did  not  profess  to  turn  the  plaintiff 
out  of  court  on  the  ground  that  he  was  disturbing 
the  business.  I  do  not  say  that  any  judgment 
should  have  been  pronounced  or  minute  of  pro- 
ceedings kept  that  the  plaintiff  was  turned  out  of 
court  for  such  a  reason.  What  I  do  sny  is  that  that 
was  not,  and  was  not  professed  or  stated  to  be,  the 
reason  for  his  expulsion.  He  was  expelled  as  a 
punishment,  or  because  he   was  unfit  to  h^  vr 
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court.  It  may  be  that  a  Revising  Barrister  has 
authority  to  expel  others  than  those  who  are  dis- 
turbing the  business  of  the  court.  If  the  defen- 
dant here  had  pleaded  that  he  deemed  it  right  for 
the  due  conduct  of  the  business  of  the  court  that 
the  plaintiff  should  be  expelled,  the  question  of  his 
right  to  do  so  would  have  arisen.  But  he  has 
not  so  pleaded.  He  has  pleaded  that  he  expelled 
him  because  he  was  disturbing  the  court.  That 
was  not  BO,  and  the  plea  is  not  true.  I  do  not 
mean  that  it  is  dishonestly  untrue — no  doubt  it  is 
supposed  to  be  the  true  way  of  statins  the  de- 
fence ;  but  it  is,  in  fact,  untrue.  I  think,  there- 
fore, there  must  be  a  new  trial.  It  may  be  said 
that  this  will  give  rise  to  the  same  questions, 
which  it  is  not  desirable  a  jadge  should  be  subject 
to.  But  it  does  not.  A  judge  has  only  to  say 
that  he  adjudged  it  was  desirable  the  party  should 
be  removed,  if  that  is  a  defence.  Besides,  this 
argument  must  not  be  pressed  too  far.  For,  sup- 
pose the  court  was  held  at  an  inn,  and  about  the 
time  it  was  over  the  Bevising  Barrister  ordered  a 
guest  to  be  turned  out  of  a  room.  It  cannot  be 
doubted  that  an  action  would  lie  if  the  court  was 
over,  but  in  such  action  a  question  for  a  jury 
would  arise,  viz.,  whether  the  court  was  over. 
Anyhow,  there  can  be  no  law  which  compels  us  to 
affirm  what  we  know  to  be  untrue,  and  say  that 
the  defendant  expelled  the  plaintiff  because  he 
was  disturbing  the  court.  I  repeat,  I  think  there 
must  be  a  new  trial,  no  damages  having  been 
assessed.  I  say  nothing  about  an  amendment, 
setting  up  such  a  defence  as  I  have  supposed 
possible,  except  that  I  should  regret  to  see  it 
pleaded,  as  I  feel  sure  that,  in  truth,  the  learned 
deiendant  did  not  turn  the  plaintiff  out  of  court 
for  any  such  reason,  but  to  punish  him.  The  de- 
fendant has  very  handsomely  admitted  that  the 
act  of  turning  the  plaintiff  out  of  court  was  his, 
and  I  should  be  glad  if  he  would  further  admit 
that  it  was  wrongful. 

Grove,  J. — I  agree,  and  will  only  add  that,  as 
for  the  purpose  of  this  motion  we  are  to  take  the 
newsp|aper  report  to  be  correct,  it  is  clear  the 
plaintiff  was  turned  out  of  court,  not  for  any  dis- 
turbance, misconduct,  or  contempt,  or  for  any 
reason  which  rendered  his  expulsion  necessary  for 
due  decorum  in  the  proceedings  of  the  court,  but  for 
alleged  past  misconduct  with  reference  to  a  voter, 
not  with  reference  to  the  court ;  and  the  expulsion 
was  in  the  nature  of  a  sentence  awarding  punish- 
ment, and  not  in  the  nature  of  a  summary  com- 
mittal essential  to  the  maintenance  of  order  in 
judicial  proceedings.  It  was  the  exercise  of  a 
jurisdiction  which  the  defendant  did  not  possess, 
and  not  an  erroneous  action  or  an  excessive 
exercise  of  a  jurisdiction  which  he  did  possess. 
Although  nothing  wrong  was  intended  by  the 
defendant,  yet  it  seems  to  me  that  if  his  act  were 
sanctioned  by  law,  which  I  am  of  opinion  it  is  not, 
the  law  wouid  sanction  an  arbitrary  usurpation  of 
jurisdiction  where  there  is  none,  and  a  defence  of 
such  usurpation  which  would  not  be  true  in  fact, 
viz.,  that  which  states  as  the  ground  of  the  ex- 

Sulsion  the  exercise  of  a  jurisdiction  which  the 
efendant  riehtly  had  and  an  act  within  it,  as  a 
justification  f6r  an  act  in  the  exercise  of  a  jurisdic- 
tion which  he  clearly  had  not. 

Judgment  for  the  cujppeUant,     NoruuU  set 
aside,  and  new  trial  ordered. 
Solidior  for  appellant,  0.  J.  Brownhw. 
Solicitor  for  respondent,  Bowey, 


QUEEN'S  BENCH  DIVISION. 

Reported  by  M.  W.  McKbllab,  J.  M.  Ln.T,  and  B.  H. 
Amphlbtt,  Eaqn.,  BmniaUuB  ftt-L>w, 

May  3  and  6, 1876. 
Beg.  v.  Fox. 

Turnpike  trustees — Scde  of  toll-house — Improve* 
ment  of  road— Discretion — 2%«  Annual  Turn- 
pike  Acts  Continuance  Act  1866  (29  ^  90  Vict, 
c.  105),  ».  2. 

Defendant  was  indicted  for  obstructing  a  highwai/t 
having  purchased  and  kept  standing  a  toWhouse, 
not  required  for  tJie  purposes  of  the  road^  from 
the  trustees  of  the  turnpike,  under  29  ^  30  VicL 
c.  105,  «.  2. 

This  toll-house  was  situated  in  the  middU  of  a 
wide  part  of  the  road  at  the  junction  wilh  another 
road.  The  addition  of  the  site  wotdd  have  heem 
a  slight  improvement  to  the  road  for  the  purpose 
of  persons  driving  a  particular  way,  btU  U  would 
have  been  of  no  material  benefit  or  advantage  for 
the  chief  part  of  the  traffic;  and  the  price  paid 
for  the  house  was  1201. 

Held,  upon  a  special  verdict,  thai  aeeuming  (ke 
court  to  have  jurisdiction  to  review  the  propriety 
of  the  sale,  the  trustees  must  have  a  practical  die* 
cretion  under  the  said  section;  and  thai^  the 
price  of  the  hous<i  being  far  beyond  the  value  of 
the  improvement,  the  trustees  were  justified  %m 
selling  the  house  instead  of  adding  the  site  to  iks 
road. 

This  was  an  indictment  preferred  agunafe  the 
defendants  for  the  obstruction  of  a  highway.  The 
defendants  pleaded  that  they  were  not  guilty. 

The  indictment  came  on  to  be  tried  before 
Blackburn,  J.,  at  the  Summer  Aasizes  of  1872; 
held  at  Leeds,  in  and  for  the  West  Biding  of  tiia 
County  of  York,  when  a  verdict  was  takea  for  tbe 
Crown,  subject  to  the  opinion  of  the  court  on  the 
following  case:  This  indictment  was  preferred faj 
the  Local  Board  of  Health  for  the  Borough  or 
Wakefield,  as  and  being  surveyors  of  highways 
within  the  said  borough  for  an  alleged  obstraction 
to  the  highway,  which  runs  from  Leeds  to  Wain- 
field,  and  which  was  formerly  the  Wakefield  and 
Leeds  turnpike  road. 

The  obstruction  consisted  in  the  maintenmoe 
by  the  defendants  of  a  house  which  had  fonneriy 
been  used  as  a  toll-house  under  the  circamstanoM 
hereinafter  mentioned. 

Mr.  Fox,  one  of  the  defendants,  is  a  gentiemaa 
of  property  in  the  neighbourhood,  and  the  other 
defendant  is  his  tenant,  occupying  the  said  housa 
Before,  and  in  the  year,  1758,  there  was  an  andeot 
Queen*s  highway  for  all  nurpases,  leading  firom 
Leeds  through  Newton  to  Wakefield.  The  course 
of  this  highway  between  Newton  and  Wakefi^ 
was  shown  upon  a  plan  which  accompanied  and 
formed  part  of  this  case.  There  was  also  before  and 
in  the  same  year  another  ancient  Queen's  hidhway 
for  all  purposes  leading  from  Bradford  to  Wake- 
field, which  last  mentioned  highway  joined  the 
first  mentioned  highway  between  N'ewton  Mid 
Wakefield.  The  course  of  this  highwOT,  where  it 
joined  the  highway  from  Leeds  to  Wakefield,  wai 
also  shown  upon  the  said  plan.  The  road  mnning 
from  Wakefield  branched  off  at  the  ^artionlar  qMt 
in  question  into  these  two  ancient  highways  leed- 
ing  to  Leeds  and  Bradford  respecUvQlj.  Jn  lbs 
31st  section  of  Gleo.  2  1758,  an  Aot  was  paned 
entitled  "  An  Aot  for  Bepairing  the  Boaa  boat 
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Leeds  to  ShefEeld,  in  the  Goanty  of  York."  By 
that  Act,  after  reciting  that  the  road  leading  from 
Leeds  throngh  Wakefield  and  Bamsley  to  Shef- 
field (of  which  the  said  ancient  highway  from 
Leeds  to  Wakefield  formed  part)  had  become  deep 
and  minous,  trustees  were  appointed  for  enlarging, 
amending,  and  repairing  the  said  road  and  keeping 
the  same  in  repair,  and  were  authorised  to  erect 
turnpikes,  toll  gates,  and  toll  houses  in,  upon,  or 
across  the  said  road,  and  to  take  tolls  thereat. 
By  the  said  Act  the  right  and  property  of  the  said 
turnpikes  and  toll  houses  were  vested  in  the  trus- 
tees, who  were  thereby  authorised  and  empowered 
to  dispose  thereof  as  they  should  think  proper. 
By  the  said  Act  the  trustees  were  also  authorized 
and  empowered  to  widen  any  of  the  narrow  parts 
of  the  said  highway  or  road  by  opening,  clearing, 
and  laying  into  the  said  highway  or  road  any 
grounds  of  any  persons  lying  contiguous  thereto, 
making  reasonable  satisfaction  to  the  owners  or 
occupiers  of  such  ground ;  and  it  was  enacted  that 
such  grounds,  so  as  to  be  taken  in,  when  the  same 
should  be  ditched  and  fenced,  should  to  all  intents 
and  purposes  whatsoever  from  henceforth  become 
and  be  and  should  be  deemed  and  taken  to  be  a 
public  and  common  highway,  and  be  from  thence- 
forth a  part  of  the  said  road,  not  only  daring  the 
continuance  of  that  Act  but  for  every  after.  By 
another  Act  passed  in  the  10th  Geo  3  (1770), 
tho  term  of  the  former  Act  was  enlarged  and  the 
trustees  were  thereby  authorised  and  empowered 
to  continue,  remove,  take  down,  erect,  and  set  up 
snch  gatOA,  turnpikes  and  toll  houses  respectively 
in,  across,  or  on  the  side  of  any  part  of  the  said 
rcHul,  and  the  sole  right  and  property  of,  in,  and  to 
all  and  every  the  turnpikes  toll  gate  and  toll  houses 
erected,  built,  or  contmued  by  virtue  of  that  or 
the  former  Act  were  vested  in  the  trustees,  who 
were  thereby  empowered  to  dispose  thereof  respec- 
tively as  they  should  think  proper  and  requisite. 
By  other  Acts  passed  in  the  32nd  and  43rd  of 
Geo.  3,  the  term  of  the  two  above-mentioned  Acts 
was  further  enlarged. 

Immediately  after  the  passing  of  the  first- 
mentioned  Act  the  trustees  had  erected  a  tollgate 
and  tollhouse  at  the  point  in  the  said  plan  marked 
**  Old  Toll  Bar,"  and  the  same  was  continued 
down  to  the  year  1804. 

In  1804  that  part  of  the  road  which  lay  between 
Newton  and  Wakefield  was  widened  by  the 
trustees  by  certain  parts  of  the  ground  adjoining 
thereto  being  taken  mto  the  said  road. 

Some  time  before  1804  the  highway  from  Brad- 
ford to  Wakefif^ld  had  been  constituted  a  turnpike 
road,  and  the  trustees  thereof  under  the  pcirers 
of  their  Acts  had  altered  the  direction  of  the  said 
road,  and  in  1808  the  said  alterations  had  been 
completed,  and  were  ready  to  be  open  to  the 
pabUa 

In  1808  the  trustees  of  the  Wakefield  and  Leeds 
inmpike  road  resolved  to  remove  the  old  toll- 
hoose  and  gate  hereinbefore  referred  to  and  to 
erect  a  new  tollgate  and  tollhouse ;  and  in  pursu- 
ance of  their  local  Acts  and  of  the  public  Acts 
then  in  force  they  duly,  in  1808,  erected  a  now 
tollgate  and  tollhouse.  The  site  of  such  new  toll- 
honae  was  denoted  in  the  said  plan  by  the  words 
^  present  toll  bar;'*  and,  as  t  uere  appears,  it  was  in 
fact  built  upon  the  site  of  the  ancient  highway 
from  Leeds  to  Wakefield.  Its  position  was  at  tlie 
ianction  6i  these  two  highways  mentioned,  and  at 
a  part  of  the  road   about  80ft.  wide,   the   road  1 


immediately  becoming  much  narrower  both  nearer 
to  and  further  from  Wakefield.  When  the  new 
tollhouse  had  been  completed  the  old  tollhouse 
was  removed,  and  the  new  tollhouse,  which  is  the 
subject  of  the  present  indictment,  was  thence- 
forward and  until  the  year  1870  used  as  the  toll- 
house for  collecting  the  tolls  on  the  said  Wake- 
field and  Leeds  turnpike  road  by  the  trustees  of 
that  road,  and  was  known  as  the  Newton  toll- 
house. 

Until  the  sale  of  the  said  last-mentioned  toll- 
house as  hereinafter-mentioned  the  said  toll- 
house continued  to  be  the  property  of  the  said 
last-mentioned  trustees;  and  no  alteration  has 
been  made  in  the  road  since  the  said  tollhouse 
was  so  built  as  aforesaid. 

In  the  year  1821  an  Act  of  2  Geo.  4  was  passed 
by  which  the  earlier  Acts  of  the  Wakefield  and 
Leeds  turnpike  hereinafter  referred  to  were 
repealed  and  other  provisions  substituted.  By 
this  Act  the  right  and  property  of,  in,  and  to  all 
the  tollgates,  turnpikes,  and  tollhouses  then  being 
upon  the  said  road  were  vested  in  the  trustees 
thereby  appointed.  This  and  the  earlier  Acts  are 
to  be  taken  to  form  part  of  this  case. 

The  trusts  of  the  said  Wakefield  and  Leeds 
turnpike  road  expired  on  the  30th  June  1870,  in 
which  year  and  shortly  before  which  date  the 
trustees  of  that  road,  for  the  sum  of  120Z.,  sold 
and  conveyed  the  said  toll  house,  and  the  site  on 
which  it  stood,  to  the  defendant  George  Lane  Fox, 
who  then  was,  and  still  is,  the  owner  of  the  adjoin- 
ing land,  from  which  the  land  on  which  the  said 
toll-house  was  built  is  separated  by  an  ancient 
fence. 

If  on  the  facts  herein  stated,  the  court  should 
be  of  opinion  that  the  question  can  be  raised 
whether  in  point  of  fact  the  Wakefield  and  Leeds 
road  would  have  been  improved  by  the  addition 
thereto  of  any  part  of  the  site  of  the  said  toll- 
house under  the  provisions  of  sect.  2  of  The 
Annual  Turnpike  Act  Gontinuance  Act  1866 
(29  &  30  Vict.  c.  106),  the  following  state- 
ment contained  in  this  paragraph  is  to  be 
taken  as  part  of  the  case.  For  carriages  using 
the  Wakefield  and  Leeds  road  without  turning 
when  going  from  the  direction  of  Leeds 
off  the  Wakefield  and  Leeds  road  on  to 
the  branch  which  connects  that  road  with  the 
Bradford  and  Wakefield  road,  or  without  turning 
when  going  in  the  direction  of  Leeds  from  the 
said  branch  on  to  the  Wakefield  and  Leeds  road, 
the  removal  of  the  said  toll-house  and  the  addition 
of  the  site  thereof  to  the  Wakefield  and  Leeds 
road  would  not  have  been  of  any  material  benefit 
or  advantage.  But  for  carriages  passing  when 
going  in  the  direction  of  Leeds  from  the  said 
branch  on  to  the  Wakefield  and  Leeds  roiid,  or 
passing  wS.en  going  from  the  direction  of  Leeds 
from  the  Wakefield  and  Leeds  road  on  to  the  said 
branch,  the  removal  of  the  said  tollhouse  and  the 
addition  of  the  sitic  thereof  to  the  Wakefield  and 
Leeds  road  would  have  been  a  material^benefit  and 
advantage. 

Since  the  aforesaid  sale  to  Mr.  Fox,  the  said  toll- 
house has  been  maintained  by  the  defendants,  and 
they  still  maintain  it  upon  the  site  upon  which  ib 
was  originally  built ;  but  it  has  not  been  used  for 
any  purposes  connected  with  any  of  the  said  roads 
or  for  the  benefit  thereof. 

It  was  contended,  on  the  part  of  the  prosecution, 
that  the  trustees  of  the  said  Wakefiela  and  Leeds 
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tnrnpike  road  had  no  power  to  sell  the  said 
tollhouse  or  the  site  thereof  to  the  defeDdant, 
George  Lane  Fox,  and  that  the  said  tollhouse,  not 
being  required  for  the  purposes  for  which  it  was 
originally  built,  is  an  obstruction  to  the  highway 
of  which  the  old  road,  on  part  of  which  the  said 
tollhouse  was  built,  as  hereinbefore  stated,  now 
forms  a  part. 

The  court  is  to  be  at  liberty  to  draw  any  in- 
ference of  fact  which  in  the  opinion  of  the  court  a 
jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  are  guilty  of  obstructing 
the  said  highway  by  maintaining  the  said  toll- 
house ;  and  if  the  court  should  be  of  opinion  that 
the  defendants  are  so  guilty,  then  the  verdict  for 
the  Crown  is  to  stand ;  but  if  the  court  shall  be  of 
a  contrary  opinion,  then  a  verdict  of  not  guilty  is 
to  be  enterea. 

May  3. — Waddy,  Q.C.,  argued  for  the  prosecu- 
tion. 

Cave,  Q.G.,  for  the  defendants* 

Cur.  adv.  vulL 
May  6. — Blackbukn,  J. — It  appears  that  about 
1808,  a  branch  from  the  Bradford    and  Wake- 
field road,  made  to  open  into    the    Leeds  and 
Wakefield  road,  was  constituted  a  turnpike,  and  at 
the  point  of  junction  the  two  roads  together  covered 
a  space  between  the  hedges  of  some  70ft.  or  80fb. 
wide.    Except  at  this  spot,  in  the  middle  of  which 
was  built  the  tollhouse  now  alleged  to  be  an  ob- 
struction, the  road  was  much  narrower  in  all  the 
three  directions.    There  is  a  clear  passage  on  each 
side  of  the  house  for  vehicles  going  from  Wake- 
field on  one  side  to  Leeds,  and  on  the  other  into 
the  branch  road  leading  to  the  Bradford  road; 
and  similarly  for  traffic  in  the  opposite  directions. 
For  neither  of  these  purposes  would  the  road  be 
improved  by  the  addition  of  the  site  of  this  tollhouse, 
but  persons  have  the  right  to  turn  into  this  branch 
road  to  Bradford  when  driving  from  the  Leeds 
direction  towards  Wakefield,  and  so  in  the  opposite 
way  towards  Leeds  from  the  branch  road ;  in  so 
doing  they  have  to  make  a  further  curve  round  the 
toll  house  than  they  would  have  to  do  if  the  house 
were  not  there ;  but  no  one  could  thereby  be  put 
to  great  inconvenience,  and  the  improvement  to 
the  road  by  pulling  it  down  would  be  very  slight. 
At  all  events,  in  1870,  when  the  trust  came  to  an 
end,  in  which  the  toll  house  was  included,  the 
trustees  sold  this  toll  house  and  the  site  on  which 
it   stood  to  the  defendant  Mr.  Fox.     Under  the 
old  statute  (4<  Geo.  4  c.  95  s.  67),  when  a  toll  house 
became  useless  and  was  no  longer  required  for 
the  purposes  of  such  road,  the  trustees  or  com- 
missioners could  not  sell  or  dispose  of  the  house, 
but  they  could  only  cause  the  house  to  be  pulled 
down ;  and  the  site  of  such  house,  together  with 
the  garden  and  appurtenances  thereunto  belong- 
ing, might*  be  sold  in  the  same  manner  as  land  or 
ground  not  wanted  for  the  purposes  of  the  road 
might  be  sold  under  the  regulations  of  a  previous 
Act.     Then  followed  on  this  subject  the  Annual 
Turnpike  Acts  Continuance  Act  1866  (29  &  30 
Vict.  c.  105)  which  in  the  second  section  recited 
the  above  provision  of  4  Geo.  4  c.  95,  and  enacted 
as  follows  in  two  sub-divisions  of  the  section  : 

(I.)  If  the  road  would  be  improved  by  the  addition 
thereto  of  the  whole  or  any  part  of  the  site  of  the  toll 
house  or  of  any  garden  or  Und  belonging  thereto,  then 
the  trnsteee  or  commissioners  6f  the  road  shall,  instead 
of  selling  the  whole  or  such  part  (as  the  case  may  require) 
o»Q»«  the  same  to  be  added  to  the  road,  and  shall  cause 


any  building  standing  on  the  ground  00  added  to  be 
pulled  down  and  the  materials  thereof  to  be  eold  aad 
removed  :  (2)  Where  the  trustees  or  oommiesioiHn  of 
a  turnpike  road  are  authorised  to  sell  the  site  of  a  toU 
bouse  they  ma^,  notwithstanding  anything  oontained  ia 
the  last  mentioned  Act,  sell  the  toll  house  and  other 
buildings  standing  on  suoh  site,  unless  required  to  pvH 
them  down  by  the  person  to  whom  a  right  of  pre-enptioii 
is  given  by  any  A.cts  relating  to  turnpike  roads.  Sabjeefc, 
as  aforesaid,  the  provisions  of  the  said  Act  relating  to 
the  selling  of  toll  nouses  shall  be  of  the  aame  foroe  as  if 
this  Act  had  not  passed. 

In  this  case  the  right  of  pre-emption  belonged  to 
the  defendant  Mr.  Fox,  and  the  trustees  scdd  him 
this  toll-house  standing  for  1202.  The  qnestum 
raised  is  whether  under  the  circnmstauoes  the 
trustees  of  the  turnpikes  were  entitled  to  sell  as 
they  did,  or  whether  they  were  not  compelled  bw 
this  first  sub>section  to  cause  the  site  of  the  toll* 
hons3  to  be  added  to  the  road.  It  has  been 
assumed  on  the  argument  that  this  is  a  right 
means  of  raising  the  question  of  the  propriety  of 
the  sale,  and  without  exp*essing  any  opinion  as  to 
our  jurisdiction  to  decide  the  other  way,  we  have 
come  to  the  conclusion  that  it  is  a  matter  within 
the  reasonable  discretion  of  the  trustees  whether 
the  addition  of  such  a  site  will  improve  a  tumpiks 
road.  It  cannot  be  intended  by  sab-section  1  of 
this  enactment  to  render  the  destruction  of  a  toU" 
house  absolutely  necessary,  when  only  a  Yen 
sli&rht  improvement  to  the  road  can  be  deriTed 
from  the  addition  of  the  site.  The  proyision  must 
be  applied  practically;  and  when  a  sabstan^ 
value  can  be  obtained  for  such  a  hoase,  a  real  im- 
provement should  be  secured  before  it  is  required 
to  bo  pulled  down.  The  proper  tribnnid  to  review 
the  matter,  whatever  it  may  be,  ought  to  give  a 
wide  discretion  to  trustees ;  here  the  price  of  the 
house  was  120^.,  and  although  its  destmctioii 
might  have  produced  some  slight  improvement  to 
the  road,  that  improvement  would  have  been  very 
dearly  purchased  at  that  price.  The  trostees  in 
OUT  opinion  were  certainly  not  bound  to  do  otho^ 
wise  than  they  did,  and  our  judgmnnt  will  there- 
fore be  entered  for  the  defendants 

Judgment  for  defendants. 
Solicitors  for  prosecution,  Taylor  and  Hale$  fcv 
Jan  sons.  Banks,  and  Hicks,  Wakefield. 

Solicitors    for    defendants,    Duncan,    MurUm, 
Warren,  and  Gardner. 


Saturday,  May  6, 1876. 

Griffin  (app.)  v,  Drayton-in-Hjllbs  Highway 

Board  (resps.) 

Exhausted  parcels  of  land — Adjoining  oumer-^ 
Fair  and  reasonable  value — Appeal — S  ^  6  WSBL 
4,  c.  50,  $.  48. 

The  respondents  sold  and  conveyed  to  the  appdUadt 
the  person  loliose  lands  adjoined  thereto,  am  n^ 
hausted  gravel  pit  in  pursuance  of  Bed.  48  of  tt« 
Highvfay  Act  1835.  The  pit  trot  valued  Inf  s 
land  surveyor  at  1552.  68.  6d.,  hui  a  person  lui 
an  adjoining  owner  was  vjilling  to  give  4SOLfoT 
it.  The  justices  at  special  eessians  fixed  th 
latter  amount  as  the  fair  and  reasonable  vahu 
under  the  circumstances.  Upon  appeal,  fA« 
quarter  sessions  fixed  tlie  lower  amouvi  ae  fsir 
and  reasonable  between  the  respondenU  and  thi 
appellant. 

Held,  upon  a  case  stated,  thai  the  quarter  temem 
had  jurisdiction  to  hear  the  appeal,  and  wen 
right  in  fixing  tlie  value  wUh  reftrance  to  Af 
interests  0/  both  parties. 
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This  was  an  appeal  against  an  order  of  determi- 
nation of  justices  made  at  a  special  sessions  for 
highwajs,  authorising  the  sale  of  an  exhausted 
^^n&Tel  pit  at  a  price  thereby  fixed  by  the  said 
justices  under  the  iSth.  section  of  the  Highway 
Act,  5  &  6  Will.  4,  c.  50.  The  appellant  is  a  gentle-  ' 
man  owning  the  land  adjoining  the  said  gravel 
pit. 

The  resDondents  are  justices  who  made  the  said 
order,  and  the  Highway  Board  of  Drayton-in- 
Hales,  on  whose  application  the  said  order  was 
made. 

The  appellant  appealed  to  the  General  Quarter 
Sessions  of  and  for  the  county  of  Stafford,  held 
on  the  2nd  Jan.  1875,  when  the  appeal  was  respited. 
And  the  court  of  quarter  sessions  on  the  20th 
Oct.  1875,  after  hearing  evidence  and  by  consent 
of  the  above  mentioned  highway  board  respondents, 
the  justices  not  appearing,  gave  judgment  that  the 
said  order  should  be  quashed,  subject  to  the  follow- 
ing case  for  the  opinion  of  the  Court  of  Queen's 
Bench. 

By  an  incloeure  award  made  in  the  year  1773, 
under  an  Act  of  Parliament  passed  in  the  13th 
year  of  King  Greorge  II.,  two  gravel  pits,  one  of 
which  is  the  gravel  pit  referred  to  in  the  order  of 
justices  above  mentioned,  were  allotted  to  the 
highway  surveyor  for  the  time  being  of  the 
Staffordshire  part  of  the  parish  of  Drayton-in- 
Hales  for  the  repairs  of  the  highways  within  that 
part  of  the  parish. 

This  gravel  pit  became  exhausted  many  years 
ago. 

The  highway  board  for  the  district  of  Drayton- 
in-Hales  have,  under  the  provisions  of  the  43rd 
section  of  the  statute  25  &  26  Yict.  c.  61,  become 
the  snccessors  of  the  surveyors  of  the  highways 
for  the  said  parish. 

The  appellant  is  the  owner  of  a  house  and 
grounds  abutting  on  the  site  of  this  exhausted 
gravel  pit,  and  is  the  only  person  whose  lands 
adjoin  thereta 

Owing  to  the  fact  that  this  site  adjoins  his  house 
and  garden,  and  to  the  annoyance  which  might 
be  caused  to  him  by  any  other  person  into  whose 
hands  the  land  might  fall,  it  has  a  special  accom- 
modation value  to  him  far  beyond  the  intrinsic 
valae  of  the  land. 

At  a  meeting  of  the  highway  board  held  in  the 
month  of  May  1873,  it  was  resolved  that  Mr. 
Bright,  a  land  surveyor,  should  be  instructed  to 
report  on  the  condition  and  value  of  certain  gravel 
pits,  one  of  which  was  that  adjoining  the  ap- 
pellant's lands,  with  regard  to  which  the  present 
qnestion  arises. 

Mr.  Bright  accordingly  valued  and  reported  to 
tha  board.  He  reported  that  the  gravel  pit 
adioining  the  appellant's  land  was  exhausted,  and 
be  YSklned  it  at  1552.  6«.  6d. 

In  due  course  the  waywardens  were  authorised 
to  apply  to  the  justices  in  special  sessions  to  fix 
a  reasonable  price  for  the  gravel  pit  in  question, 
and  to  give  their  consent  to  its  sale. 

On  the  26th  Oct.  1874,  at  a  special  session  held 
at  Kewcastle-under-Lyme,  application  was  made 
io  the  justices  there  assembled,  in  accordance 
vith  the  resolution  just  mentioned. 

The  justices  thereupon  made  the  order  or  de- 
termination now  appended  against,  whereby  they 
consented  to  the  sale  of  the  gravel  pit  to  the 
appellant,  and  fixed  the  price  at  450L ;  which  sum, 
under  special  circumstances  which  do  not  affect  i 


the  points  of  law  to  be  submitted  to  the  court,  a 
gentleman,  who  is  an  owner  of  property  in  the 
parish,  but  who  has  no  land  adjoining  or  abutting 
upon  the  exhausted  gravel  pit,  was  willing  to 
give. 

The  appellant  gave  notice  of  appeal  to  the 
quarter  sessions  against  this  order,  and  entered 
into  recognisances  to  prosecute  such  appeal.  And 
it  is  admitted  that  he  complied  with  all  necessary 
formalities,  provided  any  righc  of  appeal  existed. 

The  appeal  came  on  to  be  heard  at  the  quarter 
sessions  for  the  county  of  Stafford,  in  Oct.  1875, 
and  the  court  found  as  a  fact  that  the  sum  of  450L 
was  not  a  fair  and  reasonable  price  as  between 
the  parish  or  highway  board  and  the  appellant, 
but  that  such  fair  and  reasonable  price  was 
155Z.  68.  6d, 

The  court  found  that,  looking  at  the  interest 
of  the  parish  only,  the  sum  of  450L  was  a  fair  and 
reasonable  price  for  the  highway  board  to  obtain 
for  the  interest  in  the  site  of  the  gravel  pit. 

The  questions  for  the  opinion  of  the  court  are : 
First,  Had  the  appellant  a  right  of  appeal  to  the 
(quarter  Eessions  acrainst  the  aforesaid  order  of 
iustices  in  special  sessions  made  on  the  26th  Oct. 
1874  ?  Secondly,  Was  it  the  duty  of  the  justices 
in  special  sessions  to  regard  the  interests  of  the 
adjoining  proprietor,  and  to  fix  a  fair  and  reason- 
able price  as  between  vendor  and  purchaser,  in 
relation  to  ordinary  market  value  of  the  site  of  the 
exhausted  gravel  pit ;  or  was  it  their  duty  to 
regard  the  interests  of  the  parish  or  highway 
board  only,  and  to  fix  a  price  higher  than  the 
ordinary  market  value,  but  which  could  be  ob- 
tained under  special  circumstances  from  a  pur- 
chaser other  than  an  ordinary  proprietor  P 

If  the  court  shall  be  of  opinion  in  favour  of  the 
appellant  on  both  points,  the  order  of  justices  in 
special  sessions  is  to  be  quashed. 

If  the  court  shall  be  of  opinion  in  favour  of  the 
respondents  on  either  point,  the  order  of  the 
justices  in  special  sessions  is  to  be  confirmed. 

Holl  (with  him  Bosanquet)  argued  on  behalf  of 
the  appellant,  in  support  of  the  judgment  of 
Quarter  Sessions. — The  48th  section  of  the  High- 
way Act  1835  (5  &  6  Will.  4*  c.  50)  upon  which  this 
question  arises,  is  as  follows :  "And  whereas  under 
Acts  of  Parliament  heretofore  made  and  which 
may  hereafter  be  made  for  the  enclosing  of  waste 
land,  parcels  of  land  have  been  and  may  be  ex- 
pressly allotted  to  parishes,  or  to  the  surveyor 
of  the  highways  for  the  purpose  of  obtainms 
materials  for  the  repairs  of  the  highways  in  such 
parish,  and  the  materials  in  such  parcels  of  land 
have  been  and  may  be  exhausted.  Be  it  therefore 
enacted  that  in  such  cases  it  shall  and  ma^r  be 
lawful  for  the  surveyor  of  such  parish  for  the  time 
being,  by  and  with  the  consent  of  the  vestry,  and 
he  is  hereby  authorised  and  required,  with  the 
consent  in  writing  of  the  justices  of  the  peace  at 
a  special  sessions  for  the  highways,  to  sell  and 
convey  to  some  persons  whose  lands  adjoin 
thereto,  or  if  he  refuses  to  purchase,  to  any  other 
person,  the  said  parcels  of  land  from  which  the 
said  materials  have  been  so  exhausted  as  aforesaid, 
at  and  for  such  price  as  the  said  justices  may 
deem  fair  and  reasonable,  and  with  the  money 
arising  therefrom,  and  with  such  consent  as  afore* 
said,  to  purchase  other  lands  in  lieu  thereof."  By 
25  &  26  Vict.  c.  61,  s.  44,  sub.-sect.  3,  "The  high- 
way  board  shall,  for  all  the  purposes  of  the 
prinoipttl  Act»  except  that,  of   levyinf^  hi^h^V| 
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rates,  be  deemed  to  bo  the  successor  in  office  of 
the  surveyor  of  every  parish  within  the  district." 
The  special  sessions  deemed  450Z.  the  fair  and 
reasonable  price  for  the  disused  gravel  pit,  but 
the  Quarter  Sessions  have  fixed  the  price  at 
1552.  t>tf.  6d. ;  the  latter  must  be  the  binding  value 
between  the  parties  provided  the  Quarter  Sessions 
had  jurisdiction  to  hear  the  appeal.  The  right  to 
appeal  upon  this  oider  of  the  special  sessions 
depends  upon  section  105  of  the  Highway  Act 
1835,  which  provides,  "  That  if  any  person  shall 
think  himself  aggrieved  by  any  rate  made  under 
or  in  pursuance  of  this  Act,  or  by  any  order, 
conviction,  judgment,  or  determination  made,  or 
by  any  matter  or  thing  done  by  any  justice  or 
other  person  in  pursuance  of  this  Act,  and  for 
which  no  particular  method  of  relief  hath  been 
already  appointed,  such  person  may  appeal  to  the 
justices  at  the  next  general  or  quarter  session  of 
the  peace  to  be  held  for  the  county,  division, 
riding,  or  place,  where  the  cause  of  such  complaint 
shall  arise."  ....  "  And  their  determination  in 
or  concerning  the  premises  shall  be  conclusive 
and  binding  on  all  parties  to  all  intents  and 
purposes  whatsoever.  The  words  c^ivine  the 
right  of  appeal  are  wide  enough  to  embrace  the 
order  of  special  sessions  by  which  the  appellant 
was-here  aggrieved. 

Lawrance  for  the  respondents. — This  is  not, 
within  the  words  of  the  appeal  section,  "  an  order, 
conviction,  judgment,  and  determination  made," 
or  a  "  matter  or  thing  done  by  any  justice  or  other 
person  in  pursuance  of  this  Act:"  the  sale  and 
conveyance  are  directed  by  the  48th  section  to  be 
carried  out  by  the  surveyor,  with  the  consent  of 
the  justices,  at  a  price  which  the  justices  may 
deem  fair  and  reasonable.  If  the  justices  come  to 
a  determination  at  all  in  the  matter,  they  do  so  as 
arbitrators  between  the  parish  and  the  purchaser, 
and  their  conclusion  muot  be  final;  this,  by 
analogy  with  the  fuller  provision  concerning  pieces 
of  land  not  required  by  Turnpike  Trusts,  3  Geo.  4, 
c.  126,  s.  89,  seems  to  be  the  proper  interpretation 
of  this  enactment.  The  other  question  is,  whether 
even  if  the  quarter  sessions  had  jurisdiction,  the 
higher  amount  is  not  the  fair  and  reasonable  price 
under  the  circumstances.  The  enactment  is  for 
the  benefit  of  the  parish,  and  the  parish  is  not 
compelled  to  sell  at  a  price  of  which  it  does  not 
approve.  The  respondents  are  in  the  position  of 
trustees,  and  if  they  took  a  less  value  for  the  land  in 
their  charge  than  they  can  obtain,  they  would 
be  guilty  of  a  breach  of  trust.  If  too  low  an 
amount  were  fixed  by  the  surveyor,  it  might  be 
open  to  the  ratepayers  to  call  upon  the  justices 
to  fix  a  fair  and  reasonable  price;  but  the  per- 
son who  consents  to  purchase  cannot  possibly 
object  to  the  fairness  of  the  price  he  under- 
takes to  give. 

Blackburn,  J. — I  think  we  must  say  that  the 
quarter  sessions  have  in  this  case  decided  rightly. 
Two  questions  are  raised  upon  the  facts  stated; 
first,  whether  this  was  such  a  determination  by 
justices  as  to  give  a  right  of  appeal,  of  which  I 
have  no  doubt;  the  second  and  more  important 
question  is  which  of  the  two  decisions  of  the 
justices,  that  of  the  special,  or  that  of  the  quarter 
sessions,  is  right  in  point  of  law.  They  both  turn 
upon  sect.  48  of  the  Highway  Act  1835  the  recital 
of  which  admittedly  applies  to  this  exhausted 
gravel  pit.  The  surveyor,  with  consent  of  vestry 
and  justices  is  authorised  and  required  to  sell  and 


convey  to  some  person  whose  lands  adjoin  fcbereto 
such  exhausted  parcels  of  land,  at  and  for  sach 

frice  as  the  justices  may  deem  fair  and  reasooable. 
t  does  not  appear  that  the  appellant*  who  is  the 
only  person  whose  lands  adjoin  tbereto,  refused  to 
purchase,  as  he  might  have  done,  and  the  only 
difficulty  is  the'price.  1  think  the  enactment  means 
that  when  these  exhausted  pits  become  useless  to 
the  parish,  the  parish  must  not  act  like  the 
dog  in  the  manger,  but  must  allow  the  adjoining 
owners  to  have  them  for  a  fair  and  reasonable 
price.  1  do  not  think  it  is  a  provision  solely 
for  the  benefit  of  the  parish,  but  it  is  intended  to 
give  advantage  to  the  adjoining  owners.  Thdr 
interests  are  considered  by  the  directions  for 
fixing  the  price.  The  pits  are  not  to  be  sold  by 
auction  or  at  the  highest  price  at  which  personal 
motives  might  prompt  any  purchaser  to  buy,  but 
at  a  fair  and  reasonable  price,  as  it  may  be  so 
deemed  by  the  justices  who  are  to  deal  impartially 
with  the  interests  both  of  the  parish  and  the 
adjoining  owners.  The  right  of  pre-emption  given 
to  the  adjoining  owners  would  be  illusory  it  the 
section  were  interpreted  to  require  the  parties  to 
fix  the  highest  price  obtainable  from  somebody 
else.  Here  it  is  stated  that  a  gentleman,  not  an 
adjoining  owner,  was  willing  to  give  4507.  for  this 
pit.  His  reasons  do  not  appear,  but  we  mast 
assume  he  had  some  personal  motive  which  did 
not  affect  the  fair  value  of  the  piece  of  land. 
This  of  course  would  be  the  fair  and  reasonable 
value,  if  those  words  meant  the  best  vahie 
obtainable  by  the  parish,  and  in  that  case  the 
Special  Sessions  were  right  in  so  fixing  the 
amount.  But  if,  as  I  consider,  the  ftiicness  and 
reasonableness  ought  to  apply  equally  to  the 
adjoining  owner  as  to  the  parish,  the  lower  amount 
estimated  by  the  land  surveyor,  15^  da.  6dL,  was 
rightly  determined  by  the  Quarter  Sessions  to  be 
the  amount  payable  by  the  appellant  for  his  po^ 
chase.  The  Quarter  Sessions,  in  my  opinion,  had 
jurisdiction  and  full  power  to  reconsider  tbft 
amount  fixed  at  Special  Sessions,  and  by  their 
decision  they  showed  that  they  rightly  understood 
the  objects  of  the  enactment. 

QuAiN,  J.— I  am  of  the  same  opinion,  and  I  aim 
think  the  Quarter  Sessions  have  shown  a  proper 
understanding  of  the  objects  of  this  48th  section. 
As  sopn  as  the  vestry  consented  to  sell,  tbe 
surveyor  was  bound  to  carry  out  the  conveyanee 
to  the  adjoining  owner,  if  he  was  willing  to  tab 
it.  The  justices  then  became  a  kind  of  arlntrator 
between  the  parish  and  the  purchaser,  sobjeti 
however  to  appeal  to  Quarter  Sessions ;  and  Umj 
ought  to  fix  a  fair  and  reasonable  pi  ice  in  the 
interests  of  both  the  parties  before  them.  There 
is  nothing  to  justify  them  in  fixing  the  hnej  price 
of  some  other  person. 

Judgment  for  appdUuit 

Solicitors  for  appellant,  MorUy  and  ShUr^iiBf 
Robinson  and  Dempster,  Eocleshall). 

Solicitor  for  respondent.  A,  It,  Oldman, 
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Pari  of   the  appellanis*   line  of  railway    passes 
through  a  district  where  there  are  two  other  coni' 
peting  lines  for  the  carriage  of  pcrstengers  and 
goods.      The  appellants*  gross  earnings  in  the 
respondents*  parish,  a  part  of  this  district,  were 
more  than  absorbed  by  the  expenses  chargeable 
for  the  working  thereof,  plus  the  deduction  allowed 
by   the  Parochial  Assessment  Act;    but  on  tJie 
basis  of  the  receipts  derived  from  the  enhancement 
of  the  traffic  on  the  other  parts  of  tlie  system,  the 
rateable  value  of  the  appellants*  line  in  the  parish 
was  equal  to  45  per  cent,  if  the  gross  receipts, 
Seld,  upon  a  case  reserved  by  quarter  sessions,  that 
the  appellaiits  were  riahthj  rated  at  this  amount. 
This  was  an  appeal  against  a  rate  for  the  relief  of 
the  poor  made  by  the  churchwardens  and  over- 
seers of  the  parish  of  Irthlingborough,  allowed 
according  to  law  on  the  9th  Oct.  1874,  whereby 
the  appellants  were  rated  for  their  railway  in  the 
said  parish  on  the  gross  estimated  rental  of  \27Sl., 
and  of  the  rateable  value  of  11502.    The  appeal 
was  heard  at  the  Epiphany  Quarter  Sessions,  1875, 
for  the  county  of  Northampton,  when  that  court 
confirmed  the   rate,   subject  to    the    opinion   of 
the  Court  of    Queen's  Bench  on  the  following 
case: 

The  said  parish  of  Irthlingborongh  is  situate  on 
the  Blis worth  and  Peterborough  line  of  the  appel- 
lants' system,  and  the  line  passes  through  the  said 
parish  for  a  distance  of  three  miles,  four  furlongs, 
and  205  }  ards,  or  thereabouts. 

The  said  line  was  made  by  the  London  and  Bir- 
mingham Railway  Company,  under  Parliamentary 
powers  obtained  in  the  year  1843,  and  formed  part 
of  the  undertaking  of  that  company. 

In  1846  an  Act  (9  &  10  Vict.  c.  204),  was  passed 
to  consolidate  the  London  and  Birmingham  Rail- 
way Company  (including  the  said  line  mentioned), 
the  Grand  Junction  Railway  Company,  and  the 
Manchester  and  Birmingham  Railway  Company, 
into  one  undertaking. 

No  separate  account  has  been  kept  as  to  the  said 
line,  and  it  is  in  all  respects  dealt  with  as  part  of 
the  company's  system. 

Since  the  construction  of  the  said  Blisworth 
and  Peterborough  line,  the  country  through  which 
it  passes  has  been  also  occupied  by  the  Midland 
Hailway  Company  and  the  Great  Northern  Rail- 
way Company,  and  the  said  companies  are  in  fact 
competing  lines  for  the  carriage  of  passengers 
and  all  kind  of  goods  in  this  district  with  the 
Liondon  and  North- Western  Railway  Company. 
The  Great  Northern  Railway  Company's  mam 
line  intersects  the  Blisworth  and  Peterborough 
Hallway  at  Peterborough,  and  the  Midland  Rail- 
"way  Company's  main  line  intersects  the  Blisworth 
and  Peterborough  Railway  at  Wellingborough. 

Upon  the  hearing  of  the  appeal  the  court  found : 
First,  that  if  the  appellants  were  willing  to  let  the 
line,  it  might  reasonably  be  expected  to  fetch  a 
yearly  rent  equal  to  45  per  cent,  of  the  gross 
receipts,  the  tenant  paying  all  expenses  of  work- 
ing and  maintenance,  as  is  customary  in  the  cases 
of  "  working  agreements"  between  railway  com- 
panies. Secondly,  that  the  said  Blisworth  and 
X^eterboroQgh  line  was  constructed  at  a  cost  of 
17,0002.  per  mile.  Thirdly,  that  the  gross  earn- 
ing of  the  Blisworth  and  Peterborough  line 
iritbin  the  respondents'  parish  at  the  tia.3  of  the 
making  of  the  rate,  the  subject  of  this  appeal, 
were  more  than  absorbed  by  the  expenses  charge- 
able against  the  said  line  fur  the  w«  irking  thereof, 
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plus  the  deduction  allowed  by  the  Parochial 
Assessment  Act.  But  that  if  neither  of  the 
above  contentions  is  right,  the  rateable  value  of 
the  line  within  the  respondents'  parish  as  land  is 
to  be  taken  at  40Z.  per  mile,  by  agreement  between 
the  parties. 

The  respondents  contended:  First,  that  the 
rateable  value  of  the  line  in  the  respondents' 
parish  is  45  per  cent,  of  the  gross  earnings  in 
accordance  with  the  first  finding  of  the  court. 
Secondly,  that  where,  as  in  this  case,  there  are  no 
direct  rateable  profits,  the  said  line  is  liable  to  be 
rated  upon  its  structural  cost  of  17,0002.  per  mile. 
Thirdly,  that  when,  as  in  this  case,  there  are  no 
direct  rateable  profits,  the  said  line  is  liable  to  be 
rated  on  the  basis  of  the  receipts  derived  from  the 
enhancement  of  the  traffic  on  the  other  parts  of 
the  system. 

The  court  decided  in  favour  of  the  respondents 
upon  their  first  contention,  and  held  that  the  rate- 
able value  of  the  line  in  the  respondents'  parish 
was  45  per  cent,  of  the  gross  earnings  of  the  line 
in  the  said  parish. 

The  question  for  the  opinion  of  the  court  is : 
Whether  either  of  the  three  contentions  of  the 
respondents  is  right.  If  the  court  shall  be  of 
opinion  that  either  of  the  above  contentions  is 
right,  then  the  rate  is  to  stand,  and  fudgment 
upon  this  case  is  to  be  entered  for  the  respon- 
dents. But,  if  the  said  court  shall  be  of  opinion 
that  no  one  of  tlie  said  contentions  is  right,  then 
the  rateable  value  of  the  line  in  the  respondents' 
parish  is  to  be  taken  at  401,  per  mile,  and  the  rate 
IS  to  be  reduced  accordingly  to  the  sum  of  144^  158., 
and  judgment  upon  this  case  is  to  be  entered  for 
the  appellants. 

Staveley  mil,  Q.C.  (with  him  Ewins  Bennett), 
for  the  appellants. — The  conclusion  of  the  quarter 
sessions  is  at  variance  with  all  the  principles  of 
parochial  rating.  [Blackburn,  J. — I  suppose  the 
respondents'  second  contention  will  scarcely  be 
supported;  but  reading  the  first  and  third  together, 
what  objection  can  be  made  to  them  P]  The  re- 
spondents bring  into  the  calculation  of  rates  for 
this  parish  earnings  of  the  company  which  have 
been  made  elsewhere.  [Blackburn,  J. — Surely 
we  have  decided  this  very  point  concerning  this 
railway.]  '1  he  case  of  Reg,  v.  London  and  North- 
western Railway  Company  (L.  Rep.  9  Q.  B.  134), 
meiely  determined  that  the  existence  of  competing 
lines  might  be  taken  as  an  element  in  ascertaining 
the  rateable  value  of  a  line  of  railway.  We  admit 
this,  but  we  say  that  when  there  are  no  rateable 
profits  in  a  parish  the  profits  outside  cannot  be 
made  the  basis  of  the  rate.  The  judgment  in  that 
case  goes  no  further  than  this :  if  the  occupiers  of 
a  line  are  not  getting  the  most  they  can  out  of  it, 
the  rating  authorities  may  take  into  consideration 
the  larger  amount  other  persons  might  get  out  of 
it.  In  Reg,  v.  Llantrissant  (L.  Rep.  4  Q.  B.  354), 
it  was  held  that  a  railway  company  was  to  be  rated 
in  a  parish  through  which  their  branch  passed 
only  m  respect  of  the  profits  which  the  branch 
earned  within  the  parisn ;  and  that  the  value  of 
the  traffic  contributed  by  the  branch  to  the  main 
line  ought  not  to  be  taken  into  consideration. 
Mellor,  J.,  in  his  judgment  at  p.  357,  said :  **  It 
appears  to  me  to  oe  immaterial  whether  the  line 
be  a  branch  or  a  main  line.  The  true  principle  on 
which  that  ought  to  be  made  is  by  ascertaining 
what  is  the  rateable  value  in  each  particular  parish 
through  which  the  railway  passes,  and  that  is  to 
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be  boBed  on  what  &  hypothetical  tenant  noald  gire 
for  the  line  in  that  particular  pariah."  Thia,  too, 
waa  the  effect  of  the  Haughley  ease  (L.  Bep.  1  Q.B. 
666),  which  waa  cited  and  followad  in  Beg.  v. 
Llantriuani. 

Maalt,  Q.O.  and  Silli,  appeared  for  the  reapon- 
dents,  bat  were  not  beard. 

BucKBUKN,  J.— I  do  not  think  we  can  eaj 
upon  the  £Bota,  aa  we  find  them  in  this  badlj 
stated  case,  that  the  quarter  aesBiona  have  bi^n 
wrong.  In  the  previons  appeal  oonocming  thia 
line,  we  detonnined  that  in  coaaeqnence  of  the 
competition  of  other  linea,  one  element  for  fizioK 
the  rateable  value  was  the  enhanced  traffic  which 
the  tenant  would  enjoy  elaewbere.  Now  ibe  facta 
here  are  foand  according  to  the  law  aa  we  there 
laid  it  down,  and  we  can  only  aay  that  the  applica- 
tion U>  such  a  case  as  thia  ia  what  we  intended. 
There  is  still  left  the  apportionment  amongst  the 
ae  veral  pari  Bhea^aboatwhichonropinionisnot  aalc  ed . 
The  aecond  finding  of  the  quarter  sea aion a  ia,  that 
thia  line  #aa  constronted  at  a  ooat  of  17,000t.  per 
mile ;  thia,  howefer,  is  quite  irrelevant  to  the 
qnestion  of  rating,  which  dripendB  only  npon  what 
a  bypothetical  tenant  would  pay  by  the  year. 
Then  the  quarter  sesiiionB  find,  thirdly,  that  the 
SToea  eaminf^  of  the  line  in  thia  parish  were  laaa 
than  the  expenaea ;  thia  may  be  right  or  wrong  as 
a  matter  of  (act,  bnt  no  qnestion  is  raised  upon  it 
for  onr  oonaideration.  In  m j  opinion,  the  third 
contentiDn  of  the  respondects,  taken  with  thefira 
finding  of  the  quarter  sesaions,  ia  perfectly  right. 
When  there  are  no  direct  rateable  profits,  the  Tine 
in  a  parish  la  liable  to  be  rated  on  the  basis  of 
receipts  derived  from  traffio  on  the  other  parts  of 
the  line ;  and  this  is  the  teat  of  the  hypothetical 
tenant's  rent.  The  respondents'  second  conten- 
tion is  wrong,  bnt  the  quarter  aeasiona  were  right 
In  finding  upon  their  first  and  third  contention 
that  the  appellants  were  properly  rated  for  their 
ooonpation  of  land  in  the  respondent  pariah  in 

g'Oportion  to  the  profits  calculated  upon  the  whole 
liswortb  and  Peterborough  line.  This  was  the 
principle  we  eHtahliahed  in  Beg.  v,  London  and 
Norik'^eitem  Bailway  Company  (L.  Rep.  9  Q.  B. 
134),  and  although  this  may  be  a  stronger  case, 
the  principle  has  been  here  rightly  applied. 

QuAi5,  J. — I  am  of  the  same  opinion.  The 
qnarter  sessions  find  that  the  line,  if  let,  might 
reasonably  be  eipected  to  fetch  a  yearl  j  rent  equal  to 
45per  cent,  of  the  groas  reoelpla.  There  is  some 
difncnlty  in  understanding  the  exact  question  left 
for  onr  consideration,  but  I  take  it  that  this  45  per 
cent,  ia  arrived  at  by  a  calonlation  of  the  value  of 
the  piece  of  line  in  this  parish  as  enhanced  by  the 
more  valuable  traffio  in  other  parishea.  I  agree 
with  my  brother  Blackburn  that  the  qnarter  ses- 
■iona  were  right  in  adopting  that  calculBtion. 

Blacxbokn,  j. — I  wiah  to  guard  our  deoiaion  in 
this  case  from  being  misunderstood.  We  are  not 
deciding  how  this  enhanoement  of  traffic  should 
be  apportioned  between  various  parishea.  Waara 
not  asked  for  any  opinion  on  that  point. 

Judgment  for  re»pond«ntt. 

Bolicit<«  for  appellanta,  B.  F.  Boberte. 

Solicitors  for  respondents,  Sharman  and  Jack- 
ton,  Wellingborough. 


Balurday,  May  13, 1876. 

St.  LuEB'a  Vestet  tr.  North  MMEOfMJTii 

Tbahwats  Compaht  (Loutbd). 

Tramway  repairt— Level— Repair  of  road-  -^"P*" 
intendenee  of  road  authority — 33  &■  34  Fid. 
0,78. 

The  plaintiffi,  at  the  road  authority  under  lit 
Tramtiiayi  Aet  1870,  claimed  againrt  the  defen- 
danft  the  expentei  of  tuperintending  Iheir 
opening  and  breaking  up  of  road*  under  td.  26, 
for  the  maintenance  and  renewal  of  Uieir  tram- 

Reld,  that  *o  far  at  th*  defendanU  merely  rauti 

the  eUepere  and  raiU  to  the  level  of  the  road,  or 

raited  the  ttone  packing  of  the  road  to  Ma  '"' 

of  Ihe  trnfaee  oftheraUt,  they  were  mc'-'-" 

and  keeping  the  road  in  good  condition  ■ 

wider  teet.  28,  and  were  not  liable  to  the 

tendene«  of  the  road  authttriiy  under  ttcL  2S. 

This    was    an    action    brought    to    recover    the 

amount  of  an  award,  and  moneys  alleged  to  ba 

raooverable  under  the  Tramways  Act  1870,  in 

respect  of   the  snperintendenoe  by  tfaeplainlib 

oi  works    in  oonnection    with    the    detendant'i 

trarawaya.      And  upon  demurrer   in   the   action 

•oming  on  for  argnmont,  it  vraa,  by  consent  cf 

alt  partiee,  ordered  by  the  oonrt  that  the  fiMti 

ahonld  be  atated  for  the  opinion  of  tbe  oonrt  ia 

the  form  of  the  following  case : 

1.  The  plaintiffs  are  the  road  aathoritj  for  tba 
nuish  of  St.  Luke,  Ifiddlesex,  in  the  oonntj  d 
Uiddlesei. 

2.  The  defendants  were  incorporated  aa  atnua. 
way  oompan?  by  the  North  Uetropolitan  1^ralB- 
ways  Act  1869,  and  are  aubjeot  to  tbo  regnlaiiDns 
of  part  2  of  tbe  Tramways  Act  1870.  A  portioa 
of  their  tramway  made  under  the  powers  con- 
ferred on  them  by  tbe  North  Metropolitan  Tram- 
ways Compai>ies  Aot  1870,  and  completed  bdon 
Midaammer  1872,  runs  through  the  pariah  of  St. 
Luke,  Uiddlesex. 

3.  The  mode  in  which  the  tramway  i*  con. 
atructed  and  laid  is  as  follr)WB :  The  raila  are  laid 
on  lon^tndinal  timber  sleepers,  abont  ISt 
to  26ft.  in  length,  connected  together  at  intcrvab 
by  tranaverae  tyerods  of  iron.  Tbe  alaepar*  nri 
in  andupon  a  bed  of  conoreteabont  6iD.,  inthki* 
neSB,  eitending  imder  Ihe  whole  diatonce  betwsM 
the  sleepers,  and  for  a  considerable  diatanoe  aa 
each  side.  Upon  this  concrete  also  reat,  bo(k 
between  and  on  each  aide  of  tbe  r^ls  iti 
sleepers,  granite  paving  stones  of  abont  the  san* 
thickness  as  the  concrete,  and  which  (Jso  fbm 
the  surface  of  the  roadway  for  general  tiafi^ 
the  upper  surface  of  the  stonea  being  lerel  in>k 
Ibe  surface  of  the  rails. 

4.  A  tramway  constmeted  as  mentioned  in  lbs 
last  preceding  paragraph  oould  be  naad  for  a  fn 
days,  but  would  not  be  permanently  stable  cr 
durable  without  there  being  for  the  whole  iliit"^ 
between  the  sleepers  and  for  a  diatanoe  of  alnal 
18in.  on  each  side  either  granite  paving  atoaos  v 
some  other  solid  packing. 

5.  During  the  year  oon)man<ung 
1872,  and  ending  at  midsummer  1873*  the  i 
dants  CD  some  oocaeioos  lifted  and  nUd  paTiM 
stones  between  and  within  l%n.  en  estberndaal 
their  rails  in  the  plaintiff's  pariah,  aiwnatiirw  SM 
or  two,  aometimea  more,  BOmetinMS  aa  inaBTiaa 
doaen  stones  at  a  time,  in  order,  by  aligfatty  BlBf 
the  sleepera  with  a  lerar  and  ^'""■tipg  talM  • 
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other  material  under  it,  to  laise  to  a  proper  lerel 
a  sleeper  which  had  sunk,  and  so  broa^^ht  the 
snrface  of  the  rail  below  the  level  of  the  stones, 
or  for  some  other  purpose  directly  connected  with 
the  sleepers  and  rails  themselves. 

6.  On  many  occasions  during  the  same  year  the 
defendants  in  like  manner  lifted  and  relaid  stones, 
because  the  stones  had  sunk  below  the  level  of 
the  rails,  and  it  was  necessary  to  raise  them  by 
placing  ballast  or  other  material  underneath 
them. 

7.  Where  stones  have  sunk  as  mentioned  in 
the  last  preceding  paragraph,  it  would  be  a 
prudent  thing  for  the  secnrity  of  the  sleepers  and 
rails,  to  make  good  the  defects,  becanse  if  such 
defect  were  to  upread  and  become  extensive,  it 
might  in  time  endanger  the  stability  of  the 
sleepers  and  rails ;  but  the  sinking  of  a  few 
stones  would  cause  no  immediate  danger  to  them. 
For  the  safety  of  the  general  traffic  over  the  road 
it  is  necessary  that  any  such  sinking  of  the  stones 
below  the  level  of  the  rails,  and  any  sinking  of 
the  rails  below  the  level  of  the  stones,  should  be 
immediately  made  good.  It  would  not  be  possible 
consistently  with  the  safety  of  the  general  traffic 
to  wait  for  the  expiration  of  a  seven  days'  notice 
before  doing  so,  and  a  gang  of  men  is  constantly, 
or  almost  constantly,  employed  by  the  defendants 
for  this  purpose  up  and  down  their  tramway 
lines,  unaer  the  superintendence  of  the  defen- 
dants' engineers. 

8.  Unless  the  matters  mentioned  in  paragraphs 
5  and  6  amount  to  opening  or  breaking  up  of  the 
road  there  was  no  opening  or  breaking  up  of  any 
road  by  tbe  defendants  in  the  parish  of  St.  Lnke 
daring  the  year  from  midsummer  1872  to  mid- 
sammer  1873. 

9.  During  tliat  year  Mr.  Joseph  Niblett  was 
surveyor  to  the  parish  of  St.  Luke,  and  as  such  he 
was  paid  a  salary  by  the  plaintiffs  ;  and  it  was  his 
duty  as  such  surveyor,  among  other  things,  to 
superintend,  and  he  did  superintend  all  the  roads 
in  the  parish  under  the  charge  of  the  plaintiffs. 
Mr.  Niblett,  was  frequently  up  and  down  the  line 
of  tbe  defendants'  tramway,  and  from  time  to 
time  inspected  *\\e  condition  of  the  tramway  and 
the  road.  He  from  time  to  time  called  the  atten- 
tion of  the  defendants  to  any  defects  which  he 
thought  existed  in  the  tramway  or  the  paving  for 
which  the  defendants  were  responsible,  and  called 
apon  them  to  make  them  good  ;  and  he  from  time 
to  time  inspected  and  examined  the  work  being 
done  by  the  defendants  as  mentioned  in  paragraphs 
5  ^nd  6. 

10.  No  notice  was  ever  given  by  the  defendants 
to  Mr.  Niblett  or  to  any  other  person  on  behalf 
of  the  plaintiffs  of  their  intention  to  do  any  of 
the  things  mentioned  in  paragraphs  5  and  6,  nor 
was  any  such  notice  ever  demanded  or  any  com- 
plaint made  of  its  not  being  or  having  been 
^iveo,  nor,  except  as  mentioned  in  the  last  pre- 
ceding paragraph,  was  anj  notice  ever  given  to 
tbe  defendants  that  Mr.  Niblett  or  any  person  on 
tbe  part  of  tbe  plaintiffs,  was  superintending  or 
claimed  to  superintend  any  work  done  by  the 
defendants. 

11.  The  plaintiffs  claimed  from  the  defendants 
the  sum  of  25^.,  alleging  that  they  were  entitled 
to  recover  that  sum  as  the  reasonable  expense  of 
•aperintendence  for  the  year  from  midsummer 
1872  to  midsummer  1873,  under  part  2  of  the 
Tnonwsys  Act  1870.    This  sum  of  2jI.  was  paid 


by  the  plaintiffs  to  Mr.  Niblett  before  such  claim 
was  so  made  made  upon  the  defendants. 

12.  The  defendants  declined  to  pay  the  sum  so 
claimed,  and  .thereupon  the  plaintiffs,  alleging  that 
a  difference  had  arisen  between  them  and  the 
defendants  with  reference  to  the  said  claim  within 
the  meaning  of  the  33rd  section  of  the  Tramways 
Act  1870,  applied  to  the  Board  of  Trade  to  appoint 
a  referee  to  settle  such  matter  in  difference :  and 
the  Board  of  Trade  appointed  Mr.  Gkbriel  Prior 
Goldney,  barrister-at-law,  as  such  referee. 

13.  The  defendants  protested  to  the  Board  of 
Trade  against  the  appointment  of  the  said  referee, 
and  against  his  proceeding  to  hear  or  determine 
the  matters  in  difference.  The  defendants  in  like 
manner  protested  to  the  said  referee  against  hU 
30  proceeding,  and  all  the  proceedings  before  him 
were  subject  to  such  protest. 

14.  The  facts  proved  before  the  said  referee 
were  those  hereinafter  stated.  And  it  was  con- 
tended on  the  part  of  the  plaintiffs,  and  denied  on 
the  part  of  tne  defendants,  that  the  plaintiffs 
were  entitled  to  recover  from  the  defendants  a 
sum  of  money  as  the  reasonable  expense  of 
superintending  the  opening  and  breaking  up  of 
roads  by  the  defendants  within  the  meaning  of 
the  26th  section  of  the  Tramways  Act  1870. 

15.  The  said  referee  made  his  award  on  the  14th 
July  1874,  by  which  he  awarded  to  the  plaintiffs 
the  sum  of  15Z.  and  the  costs  of  the  reference. 

16.  The  court  may  draw  inferences  of  fact. 

17.  It  is  agreed  that  the  amount  of  costs,  if 
any,  recoverable  under  the  said  award,  and  the 
amount,  if  any,  recoverable  in  respect  of  superin- 
tendence apart  from  that  award,  shall  be  ascer- 
tained^  if  necessary,  by  the  arbitrator  by  whom 
this  case  is  stated. 

The  questions  for  the  opinion  of  the  court  are : 
First,  whether  the  plaintiffs  are  entitled  to  recover 
upon  the  said  award;  secondly,  whether  the 
plaintiffs  are  entitled  to  recover  in  respect  of  su- 
perintendence of  the  matters  mentioned  in  the 
fifth  paragraph ;  and,  thirdly,  whether  the  plain- 
tiffs are  entitled  to  recover  in  respect  of  super- 
intendence of  the  matters  mentioned  in  the  sixth 
paragraph. 

If  the  court  shall  be  of  opinion  in  favour  of  the 

Elaintiffs  upon  the  first  question,  judgment  is  to 
e  entered  for  the  plaintiffs  for  15Z.,  and  a  sum  for 
costs  of  the  said  reference  to  be  ascertained  as 
hereinbefore  proved,  and  costs  of  suit.  If  the  court 
shall  be  of  opinion  against  the  plaintiffs  upon  the 
first  question,  and  shall  be  of  opinion  in  &vonr  of 
the  plaintiffs  upon  the  second  or  third  question, 
judgment  is  to  oe  entered  for  the  plaintiffs  for  a 
sum  to  be  ascertained  in  the  manner  hereinbefore 
provided.  It  is  agreed  that  in  such  case  the  costs 
of  this  action,  so  tar  as  relates  to  the  last-men- 
tioned claims,  shall  be  in  the  discretion  of  the 
arbitrator  by  whom  this  case  is  stated.  If  the 
court  shall  be  of  opinion  in  favour  of  the  defen- 
dants upon  all  the  questions,  judgment  is  to  be 
entered  for  the  defendants  for  their  costs. 

Finlay  (with  him  Day,  Q.O.),  argued  for  the 
plaintiffs. — The  three  questions  in  the  case  may  bo 
considered  as  two  only :  First,  whether  the  award 
is  final ;  secondly,  whether  any  of  the  matters  in 
respect  of  which  tbe  plaintiffs'  superintendence  is 
charged  can  be  subject  to  the  provisions  of  the 
Tramw  ys  Act  1870  (33  &  34  Vict.  o.  78).  [Black- 
burn, J. — You  had  better  first  satisfy  us  that  the 
Act  applies  to  these  matters.}  Parag;r«^\i^%Vw^^^ 
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that  the  granite  paving  stones  and  the  concrete, 
together  with  the  rails  and  sleepers,  all  form  parts 
of  the  tramway.  By  sect.  25,  "  Every  tramway 
shall  be  laid  and  maintained  in  such  manner  that 
the  uppermost  sarface  of  the  rail  shall  be  on  a  level 
with  the  sarface  of  toe  road,  and  shall  not  be 
opened  for  public  traffic  until  the  same  has  been 
inspected  and  certified  to  be  fit  for  such  traffic,  in 
the  prescribed  manner."  By  sect.  26,  "  The  pro- 
moters from  time  to  time,  for  the  purpose  of 
making,  forming,  laying  down,  maintainincr,  and 
renewing  any  tramway  duly  authorised,   or  any 

Cart  or  parts  thereof  respectively,  may  open  and 
reak  up  any  road,  subject  to  the  following  regu- 
lations :  (1)  They  shall  give  to  the  road  authority 
notice  of  their  intention,  specifying  the  time  at 
which  they  will  beflrin  to  do  so,  and  ttie  portion  of 
road  proposed  to  be  opened  or  broken  up,  such 
notice  to  be  given  seven  days  at  least  before  the 
commencement  of  the  work.  (2)  They  shall  not 
open  or  break  up  or  alter  the  level  of  any  road, 
except  under  the  superintendence  and  to  the 
reasonable  satisfaction  of  the  road  authority,  unless 
that  authority  refuses  or  neglects  to  give  such 
superintendence  at  the  time  specified  in  the  notice, 
or  discontinues  the  same  during  the  work.  (3) 
They  shall  pay  all  reasonable  expenses  to  which 
the  road  authority  is  put  on  account  of  such 
superintendence.  (4)  They  shall  not,  without  the 
consent  of  the  road  authority,  open  or  break  up 
at  any  one  time,  a  greater  lenflrth  than  100  yards 
of  any  road  which  does  not  exceed  a  ouarter  of  a 
mile  in  length,  and  in  case  of  any  road  exceeding 
a  quarter  of  a  mile  in  length,  the  promoters  shall 
leave  an  interval  of  at  least  a  quarter  of  a  mile 
between  any  two  places  at  which  they  may  open 
or  break  up  the  road,  and  they  shall  not  open 
or  break  up  at  any  such  place  a  greater  length 
than  100  yards."  It  is  for  the  superintendence 
charged  under  the  3rd  sub-section  that  this  award 
was  made  and  this  action  brought. 

Beresford  (with  him  Benjamin,  Q.C.),  for  the 
defendants. — At  the  rate  charged  for  this  superin- 
tendence, it  would  cost  the  defendants  about  750Z. 
a  year  if  they  were  liable  under  the  circumstances 
stated  in  paragraphs  5  and  6.  It  is  clear  from 
sub-sect.  1  of  sect.  26,  that  if  the  contention  of  the 
plaintiffs  be  correct,  the  defendants  would  be 
subject  to  indictment  for  every  stone  lifted  and 
rclaid  without  seven  days*  notice  to  the  road  au- 
thority. But  it  is  not  only  by  reason  of  its  incon- 
venience that  such  an  interpretation  of  the  Act  is 
improbable,  it  is  at  least  consistent  with  all  its 
provisions  to  limit  the  superintendence  of  the  road 
authority  to  those  occasions  of  opening  and  break- 
ing up  the  road  which  interfere  with  the  general 
traffic.  The  4th  sub-section  of  sect.  26,  by  requir- 
ing the  consent  of  the  road  authority  to  the  open- 
ing or  breaking  up  ofa  greater  length  than  100  yards, 
evidently  contemplates  the  independent  action 
of  the  company  in  repairs  of  a  smaller  description. 
The  provisions  of  sect.  27  are  not  applicable  to 
such  matters  as  those  described  in  paragraphs  5 
and  6 ;  the  words  of  the  section  are,  "  When  the 
promoters  have  opened  or  broken  up  any  portion 
of  any  road,  they  shall  be  under  the  following 
further  obligations,  namely :  (1)  They  shall  with 
all  convenient  speed,  and  in  all  cases,  within  four 
weeks  at  the  most  (unless  the  road  authority 
otherwise  consents  in  writing),  complete  the  work 
on  account  of  which  they  opened  or  broke  up  the 
mune,  and  (subject  to  the  formation^  maintenance, 


or  renewal  of  the  tramway)  fill  in  the  ground  and 
make  good  the  surface,  and  to  the  satisfaction  of 
the  road  authority  restore  the  portion  of  the  road 
to  as  good  condition  as  that  in  which  it  was  before 
it  was  opened  or  broken  up,  and  clear  away  all 
surplus  paving  or  metalling  material  or  robbish 
occasioned  thereby.  (2)  They  shall  in  the  mean- 
time cause  the  place  where  the  road  is  opened  or 
broken  up  to  be  fenced  or  watched,  and  to  be 
properly  lighted  at  night.  (3)  They  shall  bear  or 
pay  all  reasonable  expenses  of  the  repairs  of  the 
road  for  six  months  after  the  same  is  restored,  as 
far  as  those  expenses  are  increased  by  the  opening 
or  breaking  up."  Sect.  28,  however,  which  omits 
any  mention  of  superintendence  by  the  road 
authority,  and,  therefore,  intends  that  no  charge 
shall  be  made  for  it  in  respect  of  the  matters 
therein  provided  for,  deals  with  all  the  proceed- 
ings of  the  defendants  described  in  this  case: 
"The  promoters  shall,  at  their  own  expense, at 
all  times,  maintain  and  keep  in  good  condition  and 
repair,  with  such  materials  and  in  snch  manner 
as  the  road  authority  shall  direct,  and  to  their 
satisfaction,  so  much  of  any  road  whereoa  any 
tramway  belouflring  to  them  is  laid  as  lies  between 
the  rails  of  the  tramway,  and  (where  two  timm- 
ways  are  laid  by  the  same  promoters  in  any  nitd 
at  a  distance  of  not  more  tnan  4  feet  from  each 
other)  the  portion  of  the  road  between  the  tram- 
ways, and  in  every  case  so  much  of  the  road  as 
extends  18  inches  beyond  the  rails  of  and  on  eadi 
side  of  any  such  tramway.  [Bla^ckburst,  J.^ 
What  do  you  say  to  the  plaintiffs'  contention  thil 
this  award  is  final  under  sect.  33  ?]  That  aectioo 
is  only  in  respect  of  any  tramway  or  work,  "or 
with  respect  to  any  other  subject  or  thing  regolated 
by  or  comprised  in  this  Act ;"  and  the  appoint'- 
ment  of  the  referee  is  with  respect  to  the  cwum  of 
the  plaintiffs  for  one  yearns  superintendence  bj 
their  surveyor  "  of  the  taking  up  and  laying  dom 
the  tramways  of  the  said  company ;"  if,  therefore^ 
these  are  not  matters  for  which  the  plainti&  hafs 
any  claim,  the  award  is  not  valid. 

Finlay,  in  reply. — Sect.  28  provides  for  the  n- 
pair  of  the  road  between  the  rails  and  ISn. 
beyond.  Paragraph  5  does  not  relate  to  any  enoh 
repair.  The  defendants*  object  in  doing  wnat  ii 
there  described  was  to  raise  the  sleepers  td  thft 
level  of  the  road,  "or  for  some  other  pnrpoio 
directly  connected  with  the  sleepers  and  rub 
themselves.  Sect.  28  excludes  from  its  appliea* 
tion  the  rails  and  the  sleepers,  which  form  pari  of 
the  tramway.  [Blackburn,  J. — I  do  not  agiei 
with  you  on  that  point,  although  langoase  mart 
definitely  including  them  mi|^t  oertainiy  hsvo 
been  used.]  Sect.  25  distingaishes  between  tfas 
rail  and  the  road,  and  provides  that  they  shall  be 
on  the  same  level.  I  admit  that  the  mattff 
described  in  paragraph  6  are  witbin  the  appHoa* 
tion  of  seot.  28,  but  I  contend  that  the  wbote  of 
that  section  is  governed  by  sects.  26  and  S7. 
•  [Blackburn,  J. — What  is  the  meaning  of  the  W 
line  of  paragraph  5,  *'  some  other  purpoae  diraot|f 
connected  with  the  sleepers  and  the  rails  then- 
selves  ?"J  That  is  not  explained,  bot  if  the  awifd 
can  be  justified  as  to  any  part  of  the  phanliii* 
claim,  the  amount  fixed  by  it  most  be  finaL 

Blackbu&n,  J. — I  think  we  moat  mj  that  te 
plaintiffs  cannot  recover  on  this  award*  but  tfiV 
may  possiby  have  a  valid  claim  against  tha 
dants  for  superintendence  of  some  of  tba^ 
mentioned  in  paragraph  5  of  the 
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to  the  award  being  final  if  any  part  of  the  amount 
determined  by  it  be  within  the  jarisdiction  of  the 
referee.    We  must  take  it  upon  the  statement  of 
this  case  that  the  amount  awarded  relates  partly 
to  the  5th  paragraph  and  partly  to  the  6th  ;  and 
unless  alJ   the  matters  described  in   those  two 
paragraphs  are  subject  to  the  provisions  of  the 
26th  section  of  the  Tramways  Act  1870,  the  award 
cannot  in  our  opinion  be  binding  on  the  defen- 
dants.   We  have  therefore  next  to  consider  how 
the  provisions  of  that  Act  of  Parliament  are  to 
be  applied  to  the  repairs  described  in  the  case. 
Sect.  25  requires  the  uppermost  surface  of  the  rail 
to  be  on  a  level  with  the   surface  of  the  road, 
and  I  can  only  construe  that  to  mean  that  the 
road  must  be  so  kept  in  repair  as  to  preserve  that 
level.     Sect.  26  relates,  not  to  any  repair  of  the 
road,  but  to  the  maintaining  and  renewing  of  the 
tramway;  for  this  purpose  the  company  may  open 
and  break  up  any  road,  subject  to  regulations 
which  create  the  plaintiffs'  claim    in  this  case. 
Among  the  regulations  there  is   one    requiring 
seven  days'  notice  to  the  road  authority  before  the 
commencement  of  the  work ;  another  forbids  the 
opening,  breaking  up,  or  altering  the  level  of  any 
road,  exoept  under  the  superintendence  and  to  the 
reasonable  satisfaction    of   the    road    authority; 
whilst  another  directs  the  expenses  of  such  super- 
intendence to  be   paid  by  the  company.     Now 
when  the  defendants  or  any  tramway  company  do 
anything  treated  of  bv  this  section,  I  think  the 
road  authority  is  entitled  to  be  paid  for  superin- 
tendence, even  if    the  company   should  find   it 
neoossarv  or  expedient,  as  is  stated  in  paragraph 
7,  to  maice  the  repairs  without  seven  days'  notice. 
Afterwards,  the  28th  section  provides  for  the  re- 

Cir  of  the  road  whereon  a  tramwav  is  laid,  and  I 
ve  already  said  that  must  include  the  level  of 
railfl.  This  section  requires  no  supenntendence 
by  the  road  authority.  I  am  of  opinion  that  no 
Boperintendence  can  be  charged  nor  recovered  for 
repairs  done  by  the  defendants  which  come  only 
under  this  section.  The  matters  mentioned  in 
paragraph  6  of  the  case  are  clearly  within  this 
section ;  they  are  merelv  the  raising  of  stones 
forming  part  of  the  road  to  the  level  of  the  rails. 
This  indeed  is  admitted  by  the  plaintiffs,  the  con- 
tention on  this  paragraph  being  that  sect.  28  is 
ffovemed  by  sect.  26.  Paragraph  5  raises  a  more 
diffioalt  qnestion ;  so  far  as  the  acts  described  in 
thftt  paragraph  relate  to  the  mere  preservation  of 
the  level  of  the  surface  of  the  rail  and  the  surface 
of  the  road,  I  think  they*  were  repairs  of  the 
road  within  sect  28,  and  did  not  justify  the  super- 
intendence of  the  road  authority.  But  it  is  found 
tluit  these  acts  were  done  either  for  this  purpose 
"or  for  some  other  purpose  directly  connected 
with  the  sleepers  ana  rails  themselves."  What 
this  alteniative  purpose  may  be  is  I  think  im- 
portttnt^  and  the  case  must  oe  sent  back  to  the 
arbitrator  who  stated  it  in  order  that  he  may  de- 
termine how  much  of  what  is  described  in  the 
5ih  paragraph  was  done  by  the  defendants  "  for 
the  purpose  of  making,  forming,  laying  down, 
mmintaining,  and  renewing  "  the  tramway  as  pro- 
Tided  for  in  sect.  26.  The  plaintiffs  may  or  may 
not  be  entitled  to  recover  a  part  of  the  amount 
eiiarged  bjthem  for  superintendence  in  aocord- 
mce  with  these  principles  which  we  lay  down ; 
mad  the  arbitrator  can  fix  the  amount,  if  any,  to 
whiofa  they  are  entitled. 
QOAIM,  J.— *I  am  entirely  of  the  same  opinion. 


I  think  the  whole  of  the  matters  in  paragraph  6, 
and  also,  with  the  exception  of  those  done  for  the 
other  purpose  connected  with  the  sleepers  and 
rails  which  is  not  sufficiently  descrioed,  the 
matters  in  paragraph  5,  are  within  sect.  28  of  the 
Act,  and  need  not  be  superintended  by  the  plain- 
tiffs. 

Per  Curiam. — The  first  and  third  questions 
answered  in  the  negative.  Case  sent  back  to 
arbitrator  to  ascertain  if  under  second  question 
anything  is  due  for  superintendence  of  lifting 
sleepers  for  some  other  purpose  directly  connected 
with  the  sleepers  and  rails  themselves. 

Solicitor  for  the  plaintiffs,  TT.  W.  Hayne. 
Solicitors  for  the  defendants,  Tahourdins  and 
Hitrgreaves.  

Saturday,  May  20, 1876. 

BoGEBs  (app.)  V,  St.  Germans  Union  (resps.). 

Poor  rate — Right  of  Bporting — Severed  from  occu' 
pation — Reservation  of  right — 37  Sr    38   Vict,, 
c.  54,  88,  2  and  6. 
The    appellant   was    owner   of  a  tenement  with 
dwelling   house    and   other  buHdings,    contain- 
ing    about  19    acres,    which  he    had   leased  to 
a  j>erson   occupying  the    same,  excepting  plan- 
tations    and   all  timber,    and   all  mines,    Sfc, 
"  and  also  excepting  all  manner  of  game,  hares, 
rabbits,  and  wildfowl,  with  liberty  of  hunting, 
fowling,  and  fishing,  over  and  through  the  said 
premises  at  aU  times  during  the  said  termJ" 
Held,  upon  a  case  stated  by  quarter  sessions,  thai 
this  lease  reserved  to  the  appellant  a  right  of 
sporting  which  was  severed  from  the  occupation 
of  the  land,  and  therefore  rateable  within  the 
Rating  Act  1874  (37  ^  38  Vict,  c.  54),  ss,  2 
and  6. 
At  the  Michaelmas    Quarter    Sessions    for   the 
county  of  Cornwall,  held  at  Bodmin,  on  the  19th 
Oct.  1875,  an  appeal  by  the  appellant  against  a 
certain  poor  rate  or  assessment  made  or  appear- 
ing to  be  made  by  the  assessment  committee  of 
the  St.  Germans  Union  and  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  St.  Stevens, 
by  Saltash,  in  the  county  of  Cornwall,  bearing  date 
the  12th  June  1875,  in  and  by  which  the  game 
and  sporting  rights  on  certain  hereditaments  at 
Moditon  Mill  Tenement,  in  the  said  parish  of    St. 
Stephens  by  Saltash,  in  the  occupation  of  Wm. 
Walters,  and  of  which  the  said  Henry  Bogers  is 
owner,  were  rated  and  assessed,  was  beard,  and 
judgment  thereon  was  given  for  the  appellant, 
subject  to  the  opinion  of    this  court  upon  the 
following  case : 

The  said  Henry  Bogers,  the  appellant,  is  the 
owner  of  a  certain  tenement,  called  the  Moditon, 
otherwise  Mutton  Mill,  in  the  parish  of  St. 
Stephen,  by  Saltash,  within  the  said  union, 
which  tenement  is  occupied  by  one  Wm.  Walters 
as  lessee  thereof,  under  an  indenture  of  lease, 
under  seal  granted  to  him  by  the  appellant,  and 
duly  executed  by  both  the  lessor  and  lessee,  and 
dated  15th  Aug.  1864,  a  cop^  of  the  lease  accom- 
panies and  forms  part  of  this  case. 

So  much  of  the  said  lease  as  is  material  to  this 
case  is  here  set  forth : 

He,  the  said  Henry  Bogers,  doth  ffrant,  demise,  and 
lease  unto  the  said  Wm.  Walters  all  that  teoement, 
together  with  the  dwelling  hoase  and  other  buildings 
thereon,  oommonly  called  or  known  by  the  name  of 
Mntton  Mill,  containing  hi  the  whole  abont  19a.  Ir.  36p.. 
sitoate  in  the  parishes  of  St.  Stephens  by  Saltaah  aadl 
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Botniflaming,  inltba  isid  oonntj  at  Comw^,  and  ddv  in 
th*  ooonpatioa  of  tfaeiud  Wm.  Wklton,  eioaptiog  auto 
tbe  BaldHeiiiT  Bosen,  hi*  haiia  viil  kuiBna,  tbe  pUn. 
tatioD  r«oentI;  mada  by  the  taid  Henrj  Sonn  on  paiC 
o[  til*  said  tsnamant,  and  all  timbar  ana  other  Ue«i 
gtowins  or  to  grow  on  tha  laid  premiaaa,  witb  lih«rtj 
to  fall,  root,  woik  np,  oi  buk  the  aame  raapeotinl;  at 
will.  And  all  mlma,  minerala,  and  qnarriea,  olay,  alate, 
atona,  and  marbla,  on  or  npon  tbe  aaid  piemiMB,  witb 
libartv   to   aaaioh   for,  op«n,  and  work  ths 


1  aUo   Ubert;  to    plant  ji 


ritii-,  .   -    . 
iraata  IptaoM,  in  the  roada,  i 
of  the  MM  p       '  ■  ■     • 


ronng  ■ 
of  tie 


■nlaaa,  and  ti 

ingat,    . 

tion  for  tbe  aams.  And  alio  liberCjof  deatrojing  u 
^tenug  any  roada  and  patbi,  or  making  an;  neir  oaea, 
or  oarrying  or  aJleriDg  atnama  of  water  on,  orer,  oi 
throngh  the  wid  premiuH,  irithont  making  any  compen- 
uluoQ  for  the  tame  ;  and  alio  eioeptiDK  all  maaner  «f 
game,  hiret,  rabbit*,  and  wildfowl,  with  liberty  of  hont- 
ing,  toirting,  and  fishing,  orar  and  throngh  tha  aaid 
pramiiea  at  all  times  during  tha  aaid  term. 

Tbe  entry  in  tbe  rate  book  and  valaation  list 
of  tbe  pariah  relating  to  the  said  tenement  stands 
as  folloiTB  : 


perty,  Mntton  Tenement ;  eitimated  eiMnt,  ISn.  li 
gtoBa  Tental,  271. ;  rsteable  Talua,  251. 

No.  157.  Oniapier,  Wm.  Waltera  i  owner,  Hy.  Bog'ri  i 
deaoiiption,  land,  g'f'^o  and  sporting  right  i  name  of 
property,  Hatton  Tenement;  groai  rental.  It.  6d.  i 
ratnbla  ratna,  7a.  Gd. 

The  following  were  the  gronnds  of  appeal  avail- 
able to  the  said  appellaot : 

Beoanie  there  is  no  gama  on  the  aaid  turn  or  tenement 
nailed  Moditon  Hill,  and  the  iporting  rigbta  thereon,  if 
any,  are  of  no  *  aloe.  Beoanae  of  their  being  no  gune 
on  the  said  farm  or  tenement,  no  injory  ia  done  tu  the 
crops  thereon,  and  the  said  farm  is  let  at  Ite  full  Tslne. 
Beoaiisa  of  there  beina'  no  lalne  in  tbe  said  sporting 
righte,  there  oanoot  inlnstioe  be  any  rate  levied  on  what 
has  no  Talne. 

At  the  hearing  of  the  appeal  the  conrt  ordered 
that  the  appeal  be  allowed,  tbe  caart  being  of 
opinion  that  the  said  game  and  sporting  rights 
were  not  eevored  from  the  occupation  ol  the  land, 
and  that  tbe  said  game  and  sporting  ritthcs  had 
not  been  esolnsively  reaerifed  by  the  said  Henry 
Bogera  in  the  Iraae  granted  b}  him  of  the  aaid 
tenement  to  William  Walters,  the  occupier  thereof. 
And  the  coart  further  ordered,  on  the  application 
of  the  respondenta.  that  they  be  at  liberty  to 
state  a  apecial  cose  for  the  opinion  of  tbe  court 
above  OB  to  the  validity  ot  the  said  rate,  bo  fur  aH 
relates  to  tbe  aforesaid  rating,  on  tbe  point  that 
tbe  game  and  sporting  rights aie not  severed  from 
the  occupation  of  tbe  lend,  and  that  the  said  game 
and  sporting  rights  have  not  been  ezcliisiveiy 
rnaerved  by  the  appellant  in  the  said  Jeuse  granted 
by  him. 

The  qaeationH  for  the  court  are  whether  njKin 
the  true  constmotion  of  the  said  lease,  and  tbe 
clause  of '< he  same  set  forth,  the  said  game  and 
■portiDg  rights  are  severed  from  tbe  occupation  oi 
tbe  land,  and  whether  the  said  game  and  sportinz 
rights  have  been  exclusively  reaerred  by 
^  Roeei-B  in  the  k  

If  the  conn  should  be  of  opinion  that  the  enid 
game  and  sporting  ri^^htd  are  severed  from  the 
occupation  ol  the  laud,  und eicluaively  reserved  by 
the  iippellant,  tbo  order  of  the  court  oF  CjUiirttr 
scssioiiH  is  to  bo  quashcHl,  and  the  valuation  list 
and  rate  are  lo  stand,  but  if  tbo  court  should  be  of 
opinion  tlint  the  said  game  and  sporting  rights  ure 
jiot  severed  from  thu  occupation  of  the  laud  or 


exclusively  reserved  W  the  said  lease,  the  order  of 
the  court  is  to  be  confirmed,  and  the  valoation  lilt 
and  rate  to  be  amended  by  striking  out  tbe  nid 
ralo  or  assessment  so  appealed  against. 

Cole,  Q.C.  and  Charlet  showed  oaase  tor  tha 
AppellantBgaiDst  tberulenin  toqnsBh  tbedeeiuoa 
of  the  quarter  sessions.— Amongst  the  exemptions 
from  rating  abolished  by  the  Bating  Aot  1874 
(37  &  33  Vict.  c.  54)  sect.  3,  appear  (sub-aect.  S) 
"rights  of  fowling,  of  shooting,  of  taking  or  killing 
game  or  rabbits,  and  of  fishing,  when  oerered  from 
tr.e  occupation  of  the  land."  By  sect.  6  "(1)  where 
any  right  of  fowling  or  of  shooting  or  of  taking  or 
killing  game  or  rabbits,  or  of  fishing  (hereinuler 
referred  to  as  a  right  of  sporting)  is  severed  from 
the  occupation  of  the  land  and  is  not  let,  and  tbs 
owner  of  such  right  receives  rent  far  the  land, 
the  said  right  shall  not  be  separately  valued  or 
rated,  but  the  grosa  and  ra-.eable  valae  of  the  bnd 
shall  be  estimated  as  if  the  said  right  were  not 
severed  ;  and  in  snch  case  if  the  rateable  value  ii 
increased  b^  reason  of  its  being  so  eatimat«d,  but 
not  otberwiee,  tbe  occupier  of  tM  land  iDS7(nn1iM 
he  has  apecifimlly  contracted  to  pay  anch  rate  in 
the  event  of  an  increaae)  deduct  from  bia  rent  tiieli 

KrLion  of  any  poor  or  other  local  rate  aa  is  paid 
_  him  in  respect  of  ancb  increase,  and  every  asHU- 
ment  committee,  on  the  application  of  the  occufner, 
shell  certify  in  the  valuation  list  or  ottaerwlie  ths 
fact  and  amount  of  such  increase.  (2)  Where  any 
right  of  sporting,  when  severed  from  the  occn- 
pation  ol  the  land,  is  let,  either  the  owner  or  tbe 
lessee  thereof,  according  aa  the  persons  making 
the  rate  determine,  may  be  rated  as  tbe  occnpter 


thereof.     (3)  Subject  to  tbe  forefcoinn  proi 
of  this  section  the  owner  of  any  rigbt  of  aportint 
rhen  severed  from  the  occupation  of  the  Lua, 


may  be  rated  as  tbe  occupier  thereof.  (4)  for 
the  purposes  of  this  section,  the  pertOQ  who,  if 
the  right  of  sporting  is  not  let,  is  entitled  to  eiv- 
cise  tbe  right,  or  wbo,  if  tbo  right  is  let,  is  entitled 
to  receive  the  rent  fur  tbe  same,  shall  be  deemed 
to  be  the  onner  of  the  right."  Even  if  this  riglit 
of  sporting  bu  severed  from  the  occnpation,  lb< 
appellant,  who  is  the  owner,  ought  not  to  be  sepa- 
rately rated.  [Uellor,  J.— That  question  it  nut 
reserved  for  our  coniii deration,  indeed  no  qnestin 
under  tbe  B.iting  Act  1874>  seems  to  ba  railed  it 
all.]  But  in  no  case  can  tbe  appellant,  nndw  tht 
circumstances  stat«d,  be  rated  as  ocoopier  of  tba 
sporting  rights.  This  appears  on  tbe  fsoa  of  Ht 
special  cn^e,  and  an  amendment  of  the  rate  could 
not  cure  its  invaliditv.  [Uelloe,  J. — They  mm 
to  have  confused  sub-sections  1  and  3,  bat  ibt 
appellant  may  have  had  some  technical  difficnlQ 
in  raising  n  question  on  that  point,  at  all  events  tt 
U  not  re^<ervcd  Tor  us.]  But  the  ciae  shoold  bs 
sent  back  to  be  re-stuted,  as  to  whether  theas  rtgbn 
are  severed  from  the  occupation  of  the  land.  It  bn 
been  held  in  Wicklia,n\.  Hawker  (7  M.AW.«^ 
that  such  words  as  those  of  tbe  lease  in  thti  am 
du  not  create  a  reservation  properly  ao  called,  hot 
anew  grant  by  the  lessee  orrighta  of  sporting  M 
the  lessor.  That  is  con'<i»tent  witb  a  joint  ngb 
continuing  in  thu  lot-see,  and  nnle.^s  tba  appellUI 
have  the  eiclnsive  right  it  oannot  be  sstd  (0  b 
severed  from  the  occupation  of  the  land,  witlai 
the  meaning  of  the  3rd  section  of  tba  Rating  ^"^ 
Parku,  B.  in  ilelivei'iug  the  judgment  of  ttl 
court  at  page  76,  citei!  Doe  and  ^a^bu  v.  bi 
{i  A.  &  t.  70'>).  ia  which  Lord  Denmaa  Myi  *> 
p.  743  "that  the  pririluga   of   hawlring,  hwoa^ 
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fishing,  and  fowling  is  not  either  a  reservation  or 
an  exception  in  point  of  law :  it  is  only  a  privilege 
or  right  granted  to  the  iessor,  though  words  of 
reservation  and  exception  are  used."  In  this 
manner  sporting  rights  are  distingaised  from  all 
other  exceptions  or  reservations  in  a  grant.  To  be 
^vered  from  the  occupation  under  the  Bating  Act, 
the  word  "exclusive  should  be  applied  in  the 
lease  to  the  right  reserved.  [Quain,  J. — That 
word  was  not  ooosidered  necessary  for  the  reser- 
vation of  exclusive  rights  in  Qraham  v.  Ewart  (11 
Sx.  326.]  The  two  deeds  in  that  case  reserve  and 
grant  respectively  the  liberty  and  privilege  of  sport- 
ing in  very  wide  terms;  Martin,  B.,  in  his  judgment 
at  p.  347,  says  "  in  the  conveyance  of  it  (the  Wood- 
side  allotment)  by  the  father  of  the  plaintiff,  the 
right  of  shooting,  &c.,  not  a  right  of  snooting,  &c, 
is  reserved  to  him  and  his  heirs,  and  in  the  convey- 
ance by  John  Ewart  the  same  right  is  expressly 
granted  to  them  in  the  largest  and  most  e  press 
terms,  and  considering  the  covenant  in  regard  to 
trespassers  we  think  it  was  the  intention  of  the 
parties,  as  shown  by  these  deeds,  to  rest  in  the 
plaintiff  and  his  father,  and  their  heirs  the  exclusive 
right  of  shooting,*'  &c.  No  such  intention  is  to 
be  gleaned  from  the  words  of  this  lease,  "  and  also 
excepting  all  manner  of  game,  bares,  rabbits,  and 
wildfowl,  with  liberty  of  hunting,  fowling,  and 
fishing,  over  and  through  the  said  premises  during 
the  said  term ;"  they  merely  reserve  for  the  lessor 
the  right  to  kill  all  manner  of  game  in  any  part 
of  the  premises  jointly  with  the  lessee. 

JLiope$,  Q.G.  and  Francis,  for  the  respondents. — 
Tbfi  justices  at  quarter  sessions  have  stated  the 
^[rounds  of  appeal  upon  which  only  their  decision 
IS  to  be  discussed,  and  have  clearly  manifested 
their  intention  to  raise  no  other  point  than  that 
mentioned  in  the  question  reservea.  No  doubt  the 
form  of  the  rate  is  not  accurate,  and  in  future  the 
Ist  sub-section  of  section  6  will  be  more  strictly 
adhered  to,  but  that  does  not  affect  the  question 
for  the  court.  The  quarter  sessions  considered 
ihaty  to  be  rated  under  this  Act,  the  sporting 
ni^ts  must  belong  exclusively  to  some  person 
other  than  the  occupier  of  the  land;  ana  they 
also  considered  that  the  appellant's  sporting  rights 
were  not  exclusively  reserved  by  this  lease.  On 
both  points  they  were  wrong. 

JCxLLOB,  J. — l  do  not  think  any  good  or  useful 
reanlt  would  be  obtained  by  our  sending  this  case 
back  for  the  quarter  sessions  to  consider  whether 
thej  desire  to  alter  the  question  reserved  for  us. 
Tbey  seem  to  have  intentionally  excluded  from 
thar  reservation  every  point  except  the  severance 
of  these  sjporting  rights ;  and  upon  that  we  can 
€Hilj  say  that  by  this  lease  the  rights  of  sporting 
a>v  severed  from  the  occupation  of  the  lan<^ 
within  the  meaning  of  sections  2  and  6  of  the 
JBUtfing  Act  1874.  These  rights  are  no  doubt  re- 
red  only  by  way  of  regrant  from  the  lessee, 
we  must  construe  them  as  if  granted  in  a 
deed  by  the  lessee  to  the  lessor.  This 
so  held  in  the  case  |0f  Qraham  v.  Ewart,  but 
ai  the  same  time  words  thus  reserving  the  rights 
held  to  deprive  the  lessee  of  any  joint  enjoy- 
I  of  those  rights.  I  think  the  words  here 
are  sufficient  to  show  a  similar  intention  in 
parties,  and  we  must  hold  that  the  appellant 
d  the  exclusive  right  of  sporting  over  this 
fie  ought  clearly  to  have  been  dealt  with 
the  rate  under  sub-sect.  1  of  the  6th  section, 
uader    sub-sect.  3;    but  whether  that 


matter  was  discussed  or  not  before  the  quarter 
sessions,  we  have  nothing  to  do  with  it ;  and  the 
rule  to  quash  the  decision  of  the  quarter  sessions 
must  be  absolute. 

Quain,  J. — I  am  entirely  of  the  same  opinion.  I 
think  there  can  bene  doubt  that  this  lease  severed 
the  sporting  rights  from  the  occupation  of  this 
farm ;  and  as  I  understand  its  effect  it  gives  the 
appellant  the  exclusive  right  to  kill  all  manner  of 
game  upon  the  premises  occupied  by  bis  lessee. 
When  we  consider  the  small  extent  of  the  farm, 
and  the  form  of  words  used  in  the  lease,  we  can 
only  conclude  that  it  was  the  intention  of  both 
landlord  and  tenant  that  the  landlord  alone  should 
have  the  right  to  shoot.  la  Qraham  v.  Ewart  the 
words  of  the  reservation  are  strcxiger  in  favour  of 
the  exclusive  rights  of  the  lessor,  but  it  is  a  very 
strong  authority  as  to  the  present  case. 

Judgment  for  respondents. 

Solicitors  for  appellant,  Qregory,  Bowdiffes  and 
Oo.,  for  G.  A.  Jenkins,  Penryn. 

Solici  tors  for  respondents,  N.  Bennett,  for  F.  TT.  P. 
Cleverton,  Salt  ash. 


CHANCEBY  DIVISION. 

(Before  Yice-Chancellor  Malins.) 

B«port«d  bj  F.  QojJLD  and  J.  E.  Hobvb«  Emiau, 
Bantouw  at  Iiiw, 


June  26  and  27, 187t$. 

HOLDSWOBTH  V.  DaVXHPORT. 

Charitable  bequest — Pure  or  impure  personaUi^ — 

Debenture   of  waterworks  company — 9  Qeo.  2, 

c.  36. 
Debenture  of  a  waterworks  company  held  to  be  pure 

personalty. 
Daniel  Holt  made  his  will,  dated  the  2drd  Sept. 
1869,  and  thereby  bequeathed  all  the  residue  of  his 
personal  estate  to  the  plaintiffs  Albert  Holdsworth 
and  Walter  Brown,  upon  trust  to  convert  and  get 
in  the  same,  and  the  testator  declared  that  his  said 
trustees  should  hold  the  money  arising  from  the 
conversion  of  such  parts  of  his  personal  estate 
therein  before  bequeathed  as  might  not  by  law  be 
given  by  will  for  charitable  purposes  (subject  as 
therein  mentioned),  upon  trust  thereout  in  exonera- 
tion of  all  his  other  property  both  real  and  per- 
sonal, to  pay  the  costs  of  and  incident  to  the 
conversion  into  money  of  all  his  personal  estate 
and  his  just  debts,  funeral,  ana  testamencary 
expenses,  and  subject  thereto  as  aforesaid  upon 
trust  for  his  sister,  Caroline  Davenport  absolutely, 
and  the  testator  declared  that  his  trustees  should 
hold  the  moneys  which  should  arise  from  the 
conversion  into  money  of  such  parts  of  his  per- 
sonal estate  as  might  by  law  be  given  by  will  for 
charitable  purposes  upon  trust  to  invest  the  same 
as  therein  mentioned,  and  out  of  such  investments 
to  pay  certain  annuities  therein  mentioned,  and 
subject  thereto  to  pay  and  transfer  the  trust  fund 
to  the  burgesses  or  free  tenants  and  trustees  of 
certain  messuages  and  hereditaments  vested  in 
them  for  charitable  and  public  purposes,  within 
the  town  of  Shcffiela,  commonly  called  the 
Sheffield  Town  Trustees,  upon  and  for  the  trusts 
and  purposes  thereinafter  in  the  second  part  of 
his  will  expressed,  contained,  or  referred  to  (the 
particulars  of  which  it  is  not  necessary  to  state.) 

The  testator  died  on  the  dlst  Dec.  1870,  and  a 
suit  was  instituted  by  the  trustees  for  the  adminis* 
tration  of  the  estate. 
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The  decree  for  admiDistration  was  made  on  the 
22nd  July  1871,  and  inquiries  were  directed  as  to 
the  testator's  personal  estate  which  might  not  by 
law  be  given  for  charitable  purposes. 

By  the  chief  clerk's  certificate  it  appeared  that 
part  of  the  testator's  residuary  personal  estate 
consisted  of  two  sums  of  2275L  and  2001.  owins:  on 
two  mortgage  debentures  of  the  Sheffield  Water- 
works Company. 

The  mortgage  debentures  were  in  the  form 
following : 

Act  of  1864. 

CompaDy  of  proprietors  of  the  Sheffield  Waterworks. 
Debenture  No.  6Q  under  Aot  of  1864,  2275i.  By  virtae 
of  the  Sheffield  Watenrorka  Aot  1864,  the  Comapny  of 
Proprietors  of  the  Sheffield  Waterworks,  in  oonsideration 
of  the  sum  of  22751.  paid  to  na  by  Daniel  Holy,  of  New- 
bonld,  near  Chesterfield,  in  the  ooonty  of  Derby,  gentle- 
man ;  Franois  Hobson,  the  elder,  of  Sheffield,  in  the 
county  of  York,  merchant,  Francis  Hobson,  the  yonoger, 
of  Sheffield,  aforesaid,  merchant ;  and  William  Fisher,  of 
Sheffield,  aforesaid,  horn  merchant,  oat  of  moneys  be- 
longing to  them  on  a  joint  account,  do  assign  unto  the 
said  Daniel  Holy,  Francis  Hobson,  the  elder,  Francis 
Hobson,  the  younger,  and  William  Fisher,  thtir  execu- 
tors, administrators,  and  arisigns,  the  undertaking  callfcd 
the  Sheffield  Waterworks,  and  all  future  calls  on  share- 
holders,  and  all  the  rents,  rates,  and  sums  of  money 
arising  by  virtue  of  the  several  Acts  relating  thereto,  and 
all  the  estate,  right,  title,  and  interest  of  the  said  com- 
pany in  and  to  the  same,  to  hold  unto  the  said  Daniel 
Holy,  Francis  Hobson,  the  elder,  Francis  Hobson,  the 
younger,  and  William  Fisher,  their  executors,  adminis- 
trators, and  assigns,  until  the  said  sum  of  22751.,  together 
with  interest  for  the  same  at  the  rate  of  bl,  for  every  lOOL 
by  the  year  shall  be  fully  paid  and  satisfied.  And  it  is 
hereby  stipulated  that  the  said  principal  sum  of  22751. 
shall  be  repayable  and  repaid  on  the  21st  day  of  Juno, 
which  will  be  in  the  year  1868,  and  that  in  the  meantime 
the  said  company  shall  in  respect  of  the  interest  on  the 
said  principal  sum  pay  to  the  bearer  of  the  coupons  of 
interest  irarrants  hereto  annexed|respeotively,  the  several 
Buma  mentioned  in  auch  warrants  respectively  at  the 
several  times  therein  respectively  specified. 

Given  under  our  common  seal  this  21  at  day  of  Deo. 
▲.D.  1865.    Sealed  by  order  of  the  Board  of  Directors. 

William  Watbkfalii.  (l.  s.) 

Begistered  this  22nd  day  ol  Dec.  1865. 

Albbut  Smith,  Clerk. 

The  debenture  fell  duo  on  the  2l8t  June  1868, 
but  by  agreement  the  time  for  payment  was  ex- 
tended to  the  21sc  June  1871.  It  was  paid  off  in 
August  1871. 

The  debenture  tor200Z.  was  paid  off  in  June  1871. 

On  the  hearing  on  further  consideration  the 
question  to  be  determined  was  whether  tbo  two 
sums  of  22752.  and  2001.  were  pure  personalty 
which  could  be  bequeathed  by  will  for  charitable 
purposes,  or  impure  personalty,  in  which  latter 
case  they  would  become  the  property  of  the  tes- 
tator's sister,  Garolme  Daveuport. 

Miller  J  Q.O.  and  CJiapman  Barber,  for  tbo  plain- 
tiffs.— The  debentures  are  a  charge  on  the  land  of 
the  waterworks  company,  and  are,  therefore, 
impure  personalty,  and  could  not  be  bequeathed 
for  charitable  purpos^es.    Tbey  cited 

Taylor  v.  LinUy,  2  De  G.  F.  &  Jo.  81 ;  1  Giff.  67  ; 

32  L.  T.  Bep.  O.  S.  232  ; 
Aahton  y.  Lord  Langdale^  4  De  G.  &  Sm.  402  ; 
Re  Langham'8  TrustSf  10  Ha.  446 ; 
Thornton  v.  Kempson,  23  L.  T.  Bep.  O.  S.  185  ;  Kay 

592. 

Oary,  fur  an  annuitant,  supported  the  plaiutifTd' 
view. 

Olaese,  Q.C.  and  JBun/in^,  for  the  Sheffield  Town 
Trustees.  —  The  debentures  are  pure  perKonal 
estate,  and  not  within  the  Act  9  Geo.  2,  c.  *66.  The 
instramtiut  itself  gives  no  right  of  entry  on  the 


land,  but  merely  a  right  to  have  a  reoeiTer  of 
the  tolls  appointed  in  case  the  oompanj  makes 
default. 

Bunting  r.  Marriott,  19  Bear.  163 ; 

Myers  v.  Perigal,  16  Sim.  533 ; 

Gardiner  t.  London,  Chatham,  and  Dover  Boiltotty 

Company,  15  L.  T.  Bep.  N.  S.  552 ;  L.  B«p.  2  Ck 

201; 

decided  what  is  the  true  nature  of  these  bonds. 
Ware  v.  Cumherlege  (25  L.  T.  Rep.  O.  S.  138 ;  20 
Beav.  503)  was  expressly  overruled  in  Edwards  v. 
Hall  {26  L.T.  Eep.  0.  S.  170;  6  De  G.  MaaA 
Gor.  74).  Debenture  holders  have  only  a  right  to 
a  sbare  in  the  profits  after  keeping  down  the 
expenses;  their  right  is  like  that  of  the  share- 
holders. The  profits  of  the  company  which  are  the 
subject  of  the  mortgage  do  not  arise  from  land  at 
all ;  they  arise  from  the  water  which  the  company 
collect  and  sell  at  a  certain  place.    Thej  also  cited 

Walker  v.  Milne,  11  Beav.  507 ; 
Jarm.  on  Wills,  3rd  edit.  205. 

Miller,  Q  C.  in  reply. — Myers  v.  Perigal  was 
heard  on  appeal  before  Lord  St.  Leonards  (2  De  6. 
M.  &  G.  599).  The  true  test  is  there,  laid  down  at 
page  620.  The  whole  corporation  can  do  j  ust  what 
the  Lord  Chancellor  there  say  a  an  individuil 
shareholder  cannot  do. 

Eayter  v.  Tucker,  4  K.  A  J.  243. 

The  whole  question  is,  can  the  debenture  holder 
get  a  receiver  appointed?  If  he  can  he  difoi 
from  a  shareholder,  and  must  be  held  to  have  an 
interest  in  the  land  of  the  company. 
\  The  Vice-Chakcbllor. — My  own  view  is  veiy 
clear,  but  I  will  look  into  the  authoritiea  before 
giving  judgment. 

June  27. — The  Vice-Chaucellob.  —The  question 
in  this  case  is  whether  certain  debentures  of  the 
Sheffield  Waterworks  Company  are  or  are  not 
within  the  operation  of  the  Mortmain  Acts  P  The 
testator  in  tbe  suit  by  his  will  so  bequeathed  la 
residuary  personal  estate  as  to  leave  all  of  it  whicb 
could  not  be  lawfully  given  by  will  for  charitable 
purposes  to  his  sister,  Caroline  Davenport,  fnt 
of  his  estate  consisted  of  a  debenture  of  the  coei* 
pany  already  mentioned  for  securing  the  som  of 
22 75^,  and  also  of  a  debenture  to  secure  tbe  sos 
of  2002.  The  debentures  themselves  are  in  the 
ordinary  form.  In  the  case  of  Sparling  v.  Pofbr 
(9  Bea.  450)  shares  in  a  gaslight  and  in  a  dock 
company,  which  possessed  real  estate  for  the  inh 
pose  of  their  undertaking,  were  held  by  Loid 
Langdale  not  to  be  within  the  Statutes  6i  liortp 
main,  and  in  the  case  of  Tomlinson  v.  Tomlimo^ 
decided  in  1823,  and  of  which  a  report  is  puUiehed 
in  the  same  volume  of  Beavan,  p.  458»  canal  shani^ 
which  bv  Act  of  Parliament  were  deobired  to  be 
personal  estate  and  transmissible  as  such,  m* 
held  by  Sir  John  Leach  to  be  within  the  MerV 
main  Acts.  The  more  recent  authorities,  howeveit 
have  held  that  such  shares  as  those  are  not  witUi 
the  Acts.  In  Walker  v.  Milne  dock  and  oeMl 
shares  and  bonds  secured  by  an  assignment  of  the 
rates  were  held  not  to  be  an  interest  in  land  withii 
the  Statutes  of  Mortmain.  The  question  aroM 
also  in  Myers  v.  Ptrigal.  There  it  was  in  the  fixtf 
instance  held  that  a  debenture  of  the  Newoastk 
and  Carlisle  Railway  Company  was  not  within  tbi 
Statutes  of  Mortmain,  but  shares  in  a  joint-stodE 
bank,  the  property  of  which  consisted  of  freeboU 
and  copyhold  estates  and  mortgaffes  for  tennt  tf 
years,  were  held  to  be  within  3ie  statntee;  ci 
appeal,  however.  Lord  St.  Leonards  rsf eried  tb> 
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latter  part  of  tli&t  decisioa,  and  hold,  io  Eiccordsnce 
wiUi  the  certificate  of  the  Conrt  of  Common  Pleas, 
that  the  beqaeet  of  the  sharee  to  the  charitiea  in 
that  case  nas  a  Tslid  legal  bequest  within  the  9 
Goo,  2,  c.  36.  Lord  Truro  took  the  same  view  of 
the  law  in  that  case.  In  Taylor  t.  Lmhy  a  bequesC 
for  charitable  purposes  of  shares  in  a  railway 
com  pan  J,  which  at  the  testator's  death  had 
granted  a  lease  of  its  railway  property,  anil 
ondertaking  for  999  years  to  another  railway 
company  at  a  fixed  rent  and  with  an  option  of 
purchasing  ou  notice,  waa  held  not  to  be  void  noder 
the  Statutes  of  Mortmain.  Lord  Campbell  there 
thought  that  the  shares  retained  their  quality  of 

Cre  personal  estate,  and  so  wero  not  an  interest  in 
dunder  the  statotea.  The  contrary  view  ofthe 
btw,  however,  as  taken  by  Lord  Bomilly  in  Ware  v 
Cumherlege,  was  reversed  by  Lord  Oranworth  in 
Edwardt  v.  Hall.  In  Aahloa  v.  Lord  Langdale, 
Lord  Justice  Knight  Bruce,  when  Vice- Chancellor, 
held  that  mortgages  of  turnpike  tolls  and  ofrHil- 
way  undertakings  were  interoats  in  laod  within 
the  Mortmain  Acts,  bnt  that  railway  debentures 
(not  being  mortgngcs),  shares  in  railway,  canal, 
vaterworka,  and  banking  companies,  and  ecrip 
shares  in  projected  railway  companies,  wero  not 
wiihin  the  Acts.  So  in  Lamjham'i  Iruals,  a 
bequest  of  shares  in  a  canal  navigation  company 
for  charitable  uses  was  held  to  be  good,  but  a 
bequest  of  securities  upon  the  tolls,  rates,  and 
duties,  and  upon  the  general  estate  of  the  com- 
pany created  by  assignment  thereof  by  way  of 
mortgage,  as  beinga  charge  upon  land,  was  held  to 
be  void  under  the  statutes.  But,  whatever  might 
have  been  till  recently  the  correct  view  of  the 
law  OD  thia  subject,  the  case  of  Oardiner  v.  The 
London.  Chatham,  and  Dover  Bail-way  Gomyany 
decided  these  very  important  point»i,  viz,,  that  an 
ordinary  debenture  issued  by  ft  railway  company 
in  the  form  given  in  Schedule  C  of  the  Companies 
Consolidation  Act  1845,  gives  the  holder  a  charge 
upon  the  undertaking  generally  as  agoing  concern, 
and  the  tolls  and  sums  of  money  earned  hy  the 
company,  but  docs  not  give  any  specific  charse 
npon  the  surplus  lands  or  upon  the  rolling  stock. 
^e  railway  is  to  be  considered  to  be  mortgaged 
■a  a  going  concern  not  to  be  interfered  with  or 
broken  up  by  the  mortgagees,  and  the  right  of  the 
mortgagees  is  to  have  a  receiver  of  the  earnings 
of  the  company  only,  and  not  to  have  a  manager 
Mpoiuted  by  the  court.  That  case  is  really  con- 
clusive  on  the  subjecc,  and  as  it  appears  from  the 
decision  there  that  the  debenture  noldere  h»ve  no 
charge  npon  tbe  lands,  the  interest,  which  a 
debenture  holder  has  cannot  be  an  interest  in 
land  within  the  Statutes  of  Mortmain.  Tbe  result 
on  tbe  whole  is  that,  as  the  testator  hero  has  only 
givva  his  sister  such  of  his  personal  estate  as 
cannot  by  law  be  given  by  will  for  charitable  pur- 
noaea,  and  sa  I  am  clearly  of  opinion  that  these 
oebentnres  can  be  so  given,  I  must  make  a  declara- 
tion that  they  pass  to  and  are  now  the  property 
of  the  ShefBeld  Town  Trustees. 


Vao.  Cu.— Tol.  X 


QUEEN'S  BENCH  DIVISION. 

Bepoitwl  bj  M.  W.  McKillu,  J.  M.  Lilt,  and  B.  B. 
AurHUTT,  Eaqn.,  BaRMara-at-lAw. 

Tuesday,  Jan.  18, 1876. 
B.  V.  JusTicBs  OF  ins  West  Biding  op  Yobk- 

Publk  SeaUhAet  1875  (38  *  39  Vict.  e.  55),  «.  343 
— Bate    made    by  local  board   under  repealed 

laUh  gave  nofies  of  fhetr  inten- 
I  dutriet  rale  tmdtr  th«  Public 
Health  Act  1848  (11  f  12  Viet.  e.  63)  and  amend- 
ing Acte.  At  the  time  the  rate  u>at  made  the 
Aete  in  queilton  were  repealed  (though  the  local 
hoard  were  lauiware  of  the  fad.)  hy  the  PuhUe 
Health  Act  1875  (38  #  39  Viel.  e.  55),  whidi, 
hoioever,  prmiided  that  the  repeal  should  not 
affect  atiything  "duly  done"  under  any  enaet- 
ment  thereby  repealed.  The  new  Act  avthorited 
the  levying  of  a  rate  for  tubilantially  the  tame 
purpoeea  as  the  repealed  Ada  upon  giving  timilar 

Held,  that  the  rate  wai  good  at  a  rale  under  tlie 
neia  Act,  attd  tkot  the  notice  given  woa  a  thing 
"  duly  done  "  under  th«  eaving  clause. 
EcLE  calling  npou  the  justices  of  the  West  Eiding 
of  Yorkshire  to  show  cause  why  a  m^Ttdamut 
should  not  issue  comnmnding  them  to  enter  con- 
tinuances and  hear  an  appeal,  in  which  the 
Blland-cum-Greetland  Gas  company  were  the 
appellants,  and  the  Elland  Local  Board  of  Health 
were  the  resondents. 

The  rate  (the  snbject  matter  of  tbe  appeal)  was 
a  general  district  rate,  made  under  the  Public 
Health  Act  1848  (11  &,  12  Vict,  c  63).  On  the 
2nd  Angoat  1875,  notice  was  duly  given  under 
sect.  99  by  the  respondenta  of  their  intention  to 
make  a  general  diatrioC  rate  on  11th  Aug.,  und  an 
estimate  deposited  for  inspection,  showing  the 
sums  of  money  which  were  required  for  tbe 
various  pnrpoaes  of  the  rata  as  required  by  sect. 
98,  and  also  the  rateable  value  of  the  property 
assessed,  and  the  amount  of  the  rate.  On  llih 
Auj!.  the  Public  Health  Act  1875,  came  into 
operation.  Thia  Act,  by  Sect.  343,  repealed  the 
Public  Health  Act  1848  (11  &  12  Vict.  c.  631  and 
amending  Acte,  but  contained  tie  following  saving 
clause : 

Provided  always  that  this  repeal  shall  not  effect 

(a)  Aajtbing  duly  done  or  snffoTed  nnder  anj  enaat- 
ment  berab;  lepaaled  ;  or 

(b)  Any  rigtit  or  UabiUtj  aaqnirad,  aoonied,  or  iDoaned 
Dudar  any  eaaotmmC  hereby  repealed  :  or 

(c)  Ad;  gacDritj  givati  under  an;  eDaotment  hereb; 
repeated ;  or 

Id)  An;  penalt;  or  forfaitDia  or  panuhment  inourred 
in  impeol  of  an;  oSenoe  oommitled  against  uj  anaat:. 
□lent  nerab;  repaUed  ;  oi 

(a  An;  inveatigation,  legal  praoeeding,  or  remed;  io 
TSBpeut  of  ui;  inah  right,  Uabilit;.  aeunrit;,  pauslt;, 
torfeitore,  or  pnniahment  as  afonaaid  ;  and  an;  iDoh  in- 
Tfl&tigation,  lugtl  prooeeding,  and  mnoid;  ma;  be  carried 
□u  mi  it  thia  Act  had  not  been  paaied. 

On  tlie  same  day  (viz.,  Aug.  11),  tbe  respon- 
dents, in  conformity  with  the  notices  ^ven  on  the 
2ad  Aug.,  proceeded  to  make  tbe  distnct  rate  "  for 
liefraying  such  expenses  as  are,  by  tbe  Local 
Ciovernment  Act  1858,  charged  upon  the  rate,  and 
such  other  expenses  of  carrying  into  execution  the 
said  Aots  in  the  said  district  aa  are  not  provided 
for  by  any  other  rate  or  chargeable  upon  the  dis- 
trict fund."  Notice  of  tbe  making  oE  the  rate  waa 
published  on  the  12t.h  Aug.    Tbe  rata  was  tueda 
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and  published  by  the  board,  in  ignorance  of  the 
Fabhc  Health  Act  1875,  having  come  into  opera- 
tion. On  24th  Aug.  payment  of  the  rate  was  de- 
manded of  the  appellants,  who  refnsed  to  pay.  On 
the  case  coming  on  for  hearing  at  the  sessions  at 
Leeds,  the  justices  were  of  opinion  that  the  rate 
was  invalid  in  consequence  of  the  Public  Health 
Act  1848,  and  amending  Acts  having  been  re- 
pealed, when  the  rate  was  made,  and  accordinsrly 
declined  to  hear  the  appeal. 

Subsequently  a  rule  for  mandamus  was  granted, 
against  which 

Maule,  Q.C.  and  Tennant  showed  cause  on 
behalf  of  the  respondents,  and  contended  that  the 
rate  was  a  nullity,  having  been  made  without  pro- 
per authority,  and  cited 

Millward  ▼.  Cafin,  2  W.  Blaok,  1330 ; 
R,  v.  Wavell,  X  Dong.  115. 

If.  W,  Whittaker  and  Forbes,  for  the  appellants, 
supported  the  rule,  and  contended  that  notwith- 
standing that  the  Act  of  1875  came  into  opera- 
tion before  the  rate  was  made,  the  rate  which  was 
for  the  usual  purpose  was  ^ood  by  virtue  of  the 
saving  clause  (sect.  343),  which  expressly  excepted 
from  the  repeal  anything  "  duly  done." 

CocKBUKN,  C.J. — The  question  here  is  whether 
the  quarter  sessions  should  entertain  an  appeal 
against  a  general  district  rate,  made  by  the 
Local  Board  of  Elland.  The  circumstances  under 
which  the  rate  was  made  are  certainly  very  pecu- 
liar. The  Local  Board  of  Health,  it  appears,  in- 
tended to  make  the  rate  under  the  Public  Health 
Act  1848.  That  Act  requires  certain  notices  to  be 
given ;  and  the  Local  Board  accordingly,  in  con- 
formity with  the  Act,  issued  the  necessary 
notices,  while  the  Act  of  1848  was  still  in  force. 
But  it  so  happened  that,  before  the  time  for  which 
the  notices  were  given  had  expired,  the  Act  of 
1848  was  repealed,  and  the  Act  of  1875  came  into 
operation.  Ignorant  of  this  fact,  and  of  the  re- 
peal, the  Local  Board  proceeded  to  make  the  rate 
under  the  Act  of  1848  ;  and  hence  the  question 
arises  which  we  are  now  called  upon  to  decide. 
Now  it  is  clear  that  by  the  Act  of  1875  they  had 
power  to  make  this  rate,  and  the  purposes  of  the 
rate  arc  substantially  the  same  under  both  Acts, 
as  well  as  the  notices  which  are  required  to  be 
^iven.  It  has  also  not  been  disputed,  and  is  indeed 
indisputable,  that  had  the  notices  been  given  under 
the  later  Act  they  would  have  been  binding.  Can 
these  notices,  given  under  the  Act  of  1848,  enure 
60  as  to  make  this  a  good  rate?  That  is  un- 
doubtedly a  question  of  some  nicety,  and  I  own 
my  mind  has  fluctuated  considerably  during  the 
argument.  Still,  on  the  whole,  1  have  come 
to  the  conclusion  that  the  rate  in  ques- 
tion was  well  made,  and  that  the  court  of 
quarter  sessions  ought  not  to  have  refused 
to  hear  this  appeal.  If  the  Act  of  1848  had 
been  simply  repealed,  and  there  had  been  no 
saving  clause,  the  case  would  then  have  been 
different,  and  I  rather  think  my  opinion  would 
have  been  that  the  notices  to  be  good  must  have 
been  given  under  the  second  Act.  But  I  find  it 
expressly  enacted  that  things  "duly  done"  are 
excepted  from  the  repeal  by  the  saving  clause. 
What  was  done  here  was  done  in  exercise  of  the 
powers  conferred  on  the  Local  Board  by  the  Act 
of  1848,  and  in  due  form.  I  think  it  would,  there- 
fore,  be  nnjuat  and  mischievons  ii  that  '^ibich 
w»a  properly  done  under  tiie  Act  oi  1S4)^  ^woxq 


allowed  to  be  treated  as  a  nullity,  and  fresh 
notices  had  to  be  given.  The  Legislature  intended 
to  give  effect  to  anything  duly  done.  The  case 
must,  therefore,  go  back  to  the  ooort  of  quarter 
sessions. 

Mellob,  J. — I  am  glad  to  be  able  to  oome  to  the 
same  conclusion,  and  on  much  the  same  grouods, 
as  the  Lord  Chief  Justice.  It  would  be  a  strange 
construction  of  the  Act  if  we  were  compelled  to 
hold  this  rate  invalid.  The  rate  was  niade  by  the 
same  persons  who  had  authority  to  make  it  under 
the  provisions  of  the  Act  of  1875,  and  the  rate  it- 
self 18  valid  unless  it  was  precluded  by  the  want  of 
the  requisite  notices.  Now  sect.  210  of  the  Ad 
of  1875  enacts  that  "public  notice  of  intenu(m  to 
make  any  such  rate,  and  of  the  time  when  it  is 
intended  to  make  the  same,  and  of  the  place 
where  a  statement  of  the  proposed  rate  is  oepo- 
sited  for  inspection,  shall  be  given  by  the  urben 
authority  in  the  week  immediately  bef<»ne  the  day 
on  which  the  rate  is  intended  to  be  made,  and  ii 
least  seven  days  previously  theretou"  Though  I, 
too,  have  not  been  free  from  doubt  during  the 
argument,  I  have  come  to  the  conclusion  that  this 
rate  is  good.  There  is  no  doubt  the  purposes  are 
the  same,  and  there  is  nothing  at  all  misleading. 
I  think,  therefore,  we  should  act  in  contraventioa 
of  the  intention  of  the  Legislature  were  we  to 
hold  this  rate  to  be  invalid. 

Field,  J. — I,  too,  have  come  to  the  same  con.* 
elusion.  The  rate  is  made  for  purposes  in  aooord- 
ance  with  the  provisions  of  the  210th  section  of 
the  Act  of  1875,  and  admittedly  made  by  persons 
who,  on  11th  Aug.,  had  power  to  make  it  under 
that  Act.  The  question  is  whether  the  rate  is  a 
nullity  for  any  other  reason  P  It  is  said  to  be  ao^ 
because  it  was  made  under  the  Act  of  1848.  Nov, 
if  the  object  and  purposes  of  the  rate  under  thoM 
two  Acts  had  been  different,  there  would  have 
been  some  force  in  the  objection;  but  as  the 
objects  are  identical,  I  confess  I  cannot  see  hov 
the  ratepayers  can  suffer  inconvenience  or  in- 
justice. I  think  the  estimate  was  a  thing  "duly 
done"  under  the  saving  clause,  and  the  same  obeer- 
vation  applies  also  to  the  notices.  Is  there  anythinx 
in  the  rate  then  which  shows  it  to  be  a  nullity  ?  I 
think  not,  and  it  would  be  very  inconsistent  to 
hold  that  this  rate  was  bad.  No  doubt  it  is  im- 
portant that  the  object  of  the  rate  should  be  stated 
m  the  rate ;  and  if,  as  in  Beg,  v.  Wavell  (ubi  sup,), 
any  of  the  objects  were  illegal,  there  woold 
be  a  difficulty  in  supporting  it.  In  the  preeent 
case,  however,  all  the  objects  are  warranted  by 
law,  and  the  fact  that  per  iiicuriam  a  mistake  was 
made  which  could  not  mislead,  ought  not,  I  think, 
to  be  held  a  sufficient  ground  for  upsetting  this 
rate.  Bule  ahsoMe, 

Solicitors:  Torr,  Janeway,  Tagarit  said  Co,t  far 
Lancaster  and  Wright,  Bradford,  for  appellants. 

Williamson,  Hill,  and  Co.,  for  NoTriB^  Foitsr,  and 
Englafid,  Halifax,  for  respondents. 


Thursday,  April  20, 1876. 
Finch  v.  The  Guaediaks  or  thx  Yobx  Unoir. 

Panper  lunatic — Order  for  maintenaiuse — Aetiem^ 
Striking  out  defence—Staiutes  16  ^  17  Firf.e.97; 
30  ^  31  Vict.  c.  12;   38  ^  39  Viet,  c  77. 

An  action  was  brought  on  an  order  fnade  byjuttiesi 
under  16  ^  17  Vict.  c.  97,  «.  96,  direeiimgiks 
guardians  of  a  union  to  pay  certain  eotts  for  (ks 
%MiMA«MmxA  of  a  Wuotie  pauper  im  oia  oiyfaMA. 
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Q.B.  DiT.] 


FiHCH  r.  Trk  Quabsiajis  of  ths  York  TThioii. 


[Q.B.  Bit. 


The  tfuardiant  dtfended  the  attion.    An  applica- 
tiort  vat  then  made  to  have  the  itatement  of  de- 
fence itmek  out  under  Order  XXVII.,  rale  1. 
Held  (by  Blackburn,  J.   and  Lvih,  J.)  that  though 
the  order  itself  could  not  be  appealed  against,  yet 
where  lueh  order  formed  the  subject-matter  of  an 
action  a  defendant  wag  entitled  to  plead  to  tuch 
aetion,   and  if  ruch   plea  qffordi  no  aniwer  to 
the  etaiement  of  claim  the  proper  mode  of  objec- 
tion it  by  dvmuTrer. 
Tma  WM  a  motion  to  strike  out  a  defence  nnder 
Order  XXVII.,  rale  1. 

The  following  was  the  plaintifFs'  particnlara  of 
olAim  indorsed  on  the  writ  of  Bummoas ; 

"  The  plaintiffa'  claim  is  for  102t.  14«.,  dne  to 
the  pkintifFB  under  an  order  of  two  justices  of  the 
(Wnnty  of  Wilts,  dated  the  23rd  Oct.  1875,  by 
virtne  of  powers  conferred  upon  them  by  the 
Crimina)  Law  Lunatics  Act  1667,  and  the  Lunatio 
Asjlam  Act  1863,  and  ordered  to  be  paid  bj  the 
dMendanta  to  the  plaintiffs  for  the  lodging, 
medicine,  maintenance,  clothing,  and  care  of  a 
certain  lunatic,  named  James  Powell,  and  a  further 
Bnm  of  Hi.  18».,  being  the  sum  dne  to  the  plaintiffs 
at  the  rate  oF  17«.  per  week,  from  the  23rd  Oct. 
1875  to  the  29th  Jan.  1876,  and  ordered  by  the 
aforesaid  order  to  be  pud  by  the  defendantB  to  the 
plaintiffs." 

The  following  was  the  statement  of  defence  com- 
pUioed  of  I 

"  The  defendants  deny  that  the  said  sums  of 
money  set  out  in  the  plaintiffs'  partiaulars  of  claim 
■re  due  &om  them  to  the  plaintiffs, 

"  The  defendants  say  that  the  said  order  of  the 
twojustices  of  the  county  of  Wilts,  dated  the  23rd 
Oct.  1875,  mentioned  in  the  writ,  and  referred  to 
in  the  particulars  of  claim,  is  invalid,  and  is  not 
oondusive  npon  them. 

"  It  is  contended  by  the  defeudante  that  the  said 
jnstices  bad  no  such  powers  to  make  the  said 
order  conferred  upon  Ibem  by  the  Criminal 
Lnuatic  Act  1867,  and  the  Lnnatic  Asylum  Act 
1853,  or  by  any  other  Acts. 

"  It  is  further  contended  by  the  delendants  that 
«B  the  said  order  is  lor  the  payment  of  102i.  14<. 
part  of  tbn  money  claimed  in  respect  of  the  lodg- 
ing, maintenance,  clothing,  medicine,  and  euro 
of  the  said  lanatic  James  Powell,  for  a  neriod 
of  fonr  years  and  eight  months  prior  to  the  date  of 
tbe  said  order,  the  said  order  is  bad  and  of  no 
force  whatever,  because  in  the  first  place  the 
jaalices  had  no  power  to  make  a  retrospectiTo 
order  at  all,  and  in  the  second  place,  that  if 
tlu^  had  such  power,  they  were  only  entitled  to 
make  a  retrospective  order  for  the  expenses  in-  ' 
cnrred  with  reference  to  the  said  lunatic  during  I 
tbe  last  preceding  twelve  montbti. 

"  Before  the  making  of  the  said  order  no  settle- 
ment of  the  said  lunatio  has  been  adjndged,  and 
op  to  the  present  time  there  has  been  no  adjudica- 
tion whatever  as  to  the  nettlement  of  thu  said 
lunatic.  The  plaintiff?)  havo  waited  an  unreason- 
ftble  time  boforo  the  obtaining  of  the  said  order, 
and  ap  to  that  time  no  claim  whatever  was  made 
by  tbo  plaintiffs  upon  the  defemlants  for  tbe  main- 
tenance, Ac.,  of  the  said  lunatic,  nor  did  they  in 
any  way  communicate  to  the  defendants  the  fact  oE 
their  having  the  said  lunatic  nnder  their  control. 

"  The  books  of  the  defendants  were,  according 
to  tbe  order  of  the  Poor  Law  Board,  closed  on  the 
28ch  March  1875,  and  no  proceeding  was  taken  for 
tb«  xvocrtwy  of  tbs  mid  same  mentioned,  or  any 


part  thereof,  nor  was  any  claim  made  on  the  defen- 
dants whatsoever  within  tbe  halt  year  ending  the 
25th  Mari^h  1875,  or  within  three  months  there- 
after, BO  that  the  defendants,  if  they  are  compelled 
to  pay  the  said  sums  of  money,  are  precluded  from 
reimbursing  themselves  for  the  payment  thereof 
by  levying  a  rate  upon  the  ratepayers  of  the  said 
union,  as  they  would  have  been  entitled  to  do  if 
the  proceedings  or  claim  had  been  instituted  and 
made  earlier.  The  defendants  have  no  other  meons 
of  obtaining  the  money  which  will  be  required 
to  satisfy  t^e  plaintiffs'  demand,  and  will,  there- 
fore, if  the  verdict  of  tbe  action  is  against  them, 
have  to  pay  the  money  and  costs  oat  of  their  own 
pocket. 

*'  The  defendants  say  that,  assuming  the  plain- 
tiffs are  entitled  to  be  paid  anything  in  respect  of 
the  said  tunaCio,  the  amounts  inserted  in  the  s^d  - 
order  are  unreasonable  and  excessive." 

It  appeared  that  J.  Powell  was  a  criminal  who 
was  convicted  at  the  York  Assizes  in  186S,  and  that 
he  became  a  lanatic  whilst  undergoing  his  term  of 
imprisonment.  He  was  sent  to  Salisbury  Asylum 
and  was  detained  there  beyond  the  teim  of  his 
sentence,  as  he  continued  insane.  Daring  such 
impi^Bonment,  and  for  a  considerable  time  after- 
wards, the  GuardionH  of  the  York  Union  paid  a 
considerable  sum  for  his  maintenance,  when  they 
refused  to  i.ontinne  it.  An  order  was  then  ob- 
tained against  tbe  guardians  nnder  16  &  17  Vict.  c. 
97,  s.  96,  which  enacts  that  "  it  shall  be  lawful  for 
the  JBstice  by  whom  any  pauper  lunatic  is  sent  to 
an  asylum  nnder  the  powers  of  this  Act,  or  forany 
two  justices  of  the  county  or  borough  in  which 
the  asylum  in  which  any  pauper  lunatic  is  confined 
is  situate,  or  from  any  part  of  which  any  pauper 
lunatio  has  been  sent,  or  for  any  two  justices, 
being  visitors  of  such  asylum,  to  make  an  ordei' 
npon  the  gaardians  of  the  nuion  or  parish,  or  tbe 
overseers  of  the  parish  (if  not  in  a  union  or 
under  a  Board  of  Ouardians),  from  which,  at  the 
instance  oE  any  officer  or  officiating  clergyman, 
such  lunatic  is  or  has  been  sent  for  confitiemeiit, 
for  payment  to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  of  the  reasonable  charges 
of  the  lodging,  maintenance,  medicine,  clothing, 
and  care  of  such  lunatic  in  such  asylum,  and 
such  order  may  be  rotroepectivo  or  prospective,  or 
partly  retrospective  and  partly  prospective ;  and 
tbe  gaardians  or  overseerit,  on  whom  such  order 
shall  be  made,  shall  from  time  to  time  pay  to  the 
said  treasurer,  officer,  or  proprietor,  the  charges 
aforesaid." 

Section  121  of  the  same  ntutute  enacts — 
If  anj  overseer,  or  any  treatarer  at  %bj  ooanty,  upon 
whom  an;  order  of  jaetiaeB  for  the  i»jmvnc  of  money 
Quder  the  ptoviiiona  of  this  Aot,  or  anj  Act  hereby 
cepealed,  u  sacta,  Bhall  refuse  or  aagleot  for  the  space  of 
twenty  daya  aeit  after  dae  aotioe  of  sach  order  to  pay 
the  money  so  ordered  to  be  palJ,  the  laid  mooey,  to- 
gether with  the  eipenaca  of  making  the  H&mv.  Khali  be 
recovered  by  diatrsBa  and  ule  of  the  goods  of  the  over. 
aaei  or  tieoearer  ao  lafnaiiig  or  aegleatjng.  by  warrant 
under  ths  hauda  and  aeala  of  any  two  jnaCiCHi  hereby 
■ntboiised  to  nuke  the  order  for  payment  of  the  money 
■foieaud.  or  by  an  action  at  law,  or  by  any  other  pro- 
ceediug  in  any  oonrt  of  oompeteut  iaiiadioti'jD  ogaiuet 
anota  oteraear  or  treaenrer;  and  if  tho  gtiBrdinn~  npon 
whom  ini  anah  order  ia  made  refuse  or  negltoC  for  luub 
time  aa  aforeaaid  to  pay  tbe  money  ao  orr'ered  to  he  paid, 
the  aams,  together  with  the  eipenifa  of  raaoTeriiig  lbs 
aame,  may  be  rrcovired  by  an  aotiun  at  law  or  b^  vn^ 
other  prooeeding  inani  aiis^  QQai^.\  ^ai^m^^-^  ^A.  «%^ 
snob  wrtvoa  or  pwoeaiiTig  Tio  <ftii«Ai>wo,  A«.\W»,\»'w£&  '«i 
any  dalanlt  flr  waat  <ft  tana  in  aiii  iTiw  (A  »*.m.\™tf«i  ™ 
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Q.B.  DiT.] 


Bio.  d.  St.  Albans  Sabitary  Autboetii. 


[Q-B.  Dn. 


mMPtepinot,  or  in  uij  oertiEaata  or  «djndlo»tio>i  ander 
thii  Aot,  if  anoh  order  or  KdjndiMbon  bIuII  not  bt,ve 
been  Kppwled  aBsinat,  or,  il  appealed  *Kuait,  ihall  h^Te 
been  omiflnned. 

Bjr  30  £  31  Yict.  o.  12,  a.  6,  anb-sect.  1 :  A 
criminal  Innado  coDfined  in  anv  afljlam  to  which 
lanatica  may  be  sent  noder  16  &  17  Vict.  c.  97, 
and  whose  eentenoe  expires  before  such  evideoce 
of  his  sanitj  has  been  giren  as  justified  his  being 
discharged,  is  t«  be  "  deemed  a  panper  lunatic, 
and  abiMl  be  in  the  same  position  in  all  respects  as 
ir  he  were  a  Innatio  who,  immediatetj  previous  to 
the  expiration  of  his  term  of  punishment,  has  been 
foaad  wandering  at  large  within  the  parish  or 
place  where  the  offence  was  committed  in  respect 
of  which  he  became  a  criminal  luoatio." 

Bromley,  for  the  plaintiff. — The  order  made 
npOQ  the  defendants  ia  in  the  nature  of  a  judg- 
'  ment  in  rem.  and  cannot  be  ijaestioned.  At  all 
events  the  only  defence  available  would  bo  to 
prodace  evidence  showing  that  the  Justices  have 
no  jurisdiction  toenterupon  the  inquiry.  In  Kel- 
l»nng  v.  Northampton  (34  L.  J.  198,  ii..  C.)  the 
majority  of  the  court  held  that  no  appeal  laj 
against  an  order  made  under  16  &  17  vict.  a.  97, 
a.  96.  He  referred  also  to  Btg.  v.  Beaton  (7 
Dum.  &  East,  T.  B.  373.) 

Grain,  for  defendants,  wag  not  called  upon. 

BLicKBcaN,  J. — It  by  no  means  follows  that 
because  an  order  made  under  sect.  96  ia  final,  an 
action  such  as  this  cannot  be  defended.  Whether 
the  defence  is  an  answer  or  not  is  another  ques- 
tion ;  but  the  proper  way  of  raising  the  point  would 
have  been  by  aemurrer.  I  am  clearly  of  opiuiouit 
is  not  BO  trivolous  as  to  justify  ub  in  setting  it 
aside. 

Lusn,  J.,  concurred. 

Motion  r^tei. 

Solicitors  for  pWntiS,  SeU  and  Co. 

Solicitors  fur  defendants.  Sharp  and  Ullttkome, 
for  Brearey,  York. 

Wednesday,  May  3, 1876. 

Beg.  v.  St.  Albans  Sanitast  Auihoritt,  on  the 
Fbosecution  or  tue  Sahitasi  Authobjti  op 
Bajihst. 

Notiee  of  appeal,  time  for — Whether  time  runt  from 
date  of  order  or  eervice  of  order — "  Cause  of 
appeal"~Publie  SeaUh  Act  1875,  ».  48. 

The  lime  for  giving  notice  of  appeal  agaitut  an 
order  of  ivsticee  runt  from  the  date  of  the 
making  of  the  order  appealed  ogaintl,  and  not 
from  the  dale  of  tervice  of  a  loritien  formof  order 
upon  the  apvellant. 

By  the  Fablic  Health  Ad  1875,  t.  48,  where  any 
ditch  lying  near  tlie  boundary  between  the  dittriet 
of  any  local  authority  and  any  adjoining  dittriet 
it  foul,  a  jutlice  may,  on  the  application  of  the 
lonal  authority  whote  district  is  injuriouely 
I'Jitcled  thereby,  gammon  the  local  authority  of 
the  adjoining  iittrict  to  show  catwe  uihyan  order 
ahould  not  be  made  for  cUaneing  t}^e  ditch ;  and 
the  court,  "  after  hearing  the  parliei,  or  ex  pa.Tte 
in  cau  of  Ike  default  of  any  of  them  to  appear, 
may  make  luiA  order,"  at  to  the  eleanting  of  the 
dilch  as  may  teem  reatonaile. 

By  sect.  269,  a  person  deeming  hintelf  aggrieved  by 
any  role,  order,  conviction,  or  thing  done  under 
the  Act,  may  appeal,  firtt,  to  the  nerl  lettiont 
livld  not  hrta  than  Ivtenfy-one  dayt  "after  the 
doitand  of  lite  rate  or  the  deeition  qftkt  cowii" 


and,  secondly,  on  giving  noUee  lo  &<  othtr  parbi 

and  the  court  within  fourteen  day  "afur  (Jw 

eatue  of  appeal  hat  ariten  "  : 
H<^ld,  that  "  eauie  of  appeal"  meant  the  determtM^ 

lion  of  tlt«  jutlioei  to   make  the  order,  a»d  Mt 

the  service  of  the  order  upon  the  apptdianl. 
This  was  a  special  case  stated  for  the  opinion  of 
the  court  by  the  Hertfordshire  Qoarter  Beaaiona. 
It  appeared  from  the  case  that  an  order  nad  been 
mado  upon  the  appellants  by  two  juatioes  of  Bert- 
fordshire,  to  cleanse  a  certain  ditch.  The  order 
was  made  under  the  48th  section  of  the  Pablio 
Health  Act  1846,  which  section  ia  as  follows: 

Whare  anj  oateroonnw  or  open  ditoh  Ijint  neai  to  « 
tonniiiK  the  bonn^i^  between  the  diatriat  ot  aaj  lonl 
knthonty  and  any  adioining  diatriat  is  fool  and 
offanaiTe,  ao  aa  ininrioUEl*  to  affaot  the  diatriat  of  aaak 
local  aathoritT,  an;  joatioe  having  inriadiotioa  in  nak 
adjoining  diatiiot  maip,  on  theappliotion  of  anob  loM 
anthoritT,  aanmon  Uta  local  antboii^  of  snob  adiaadnf 
diatriot  to  appear  before  a  oonrt  of  inmnugjioriadigM^ 
to  ahoiT  oanie  vbj  an  order  ahonld  not  be  made  bj  aaea 
oonrt  for  oleanaing  anoh  wateroomae  or  open  ditoh,  aad 
tor  aieootjng  sooh  peroianent  or  other  atrnatnraJ  vatha 
aama;  aiipeuto  anob  oonrt  to  be  neoHsarr ;  and  aoek 
oonrt  after  hearing  th«  partita,  or  ex  parte  in  oaaa  et 
the  default  of  any  of  them  to  appear,  aiaj  maka  aid 
order  with  raferenoe  to  the  eiaontion  of  tbe  woria,  ui 
the  peraana  b;  whom  the  aame  ahnU  be  azaontad,  aad  by 
whom  And  in  what  proportion*  the  ooeta  of  anoU  wort* 
ahalt  be  pud,  and  alaoaa  to  the  amount  Uwrwcif,  and  tba 
time  And  mode  ot  pajment,  aa  to  anoh  oonrt  may  aa^ 
reaaonable. 

The  order  was  made  on  the  6th  Sept.,  but  wis 
not  served  upon  the  appellants  till  the  24th  of  tbe 
same  month.  On  the  2nd  Oct.  the  appelUnta 
served  notice  of  appeal  to  quarter  sessions.  It 
was  contended  at  the  hearing  that  the  notice  wis 
too  late,  within  the  meaning  of  the  2o'9th  seettai 
of  the  Public  Health  Act  1875,  tbe  matenal 
portion  of  which  ia  as  follows  :— 

Whsro  any  peraon  deema  himaelf  agifrieTed  by  aqiA 
made  under  the  pcoviaiona  of  thia  Aat,  or  by  any  oaMT, 
oonriotion,  judgment,  or  determination  of  or  bjttj 
matter  or  thing  done  by  Anj  oourt  of  apmmajy  juiadi^ 
Uon.  buoh  peraon  ma;  Appeal  thereliom,  anbject  totka 
oonditioUB  and  reguIatiocH  following : — 

(1)  Tta  appeal  aliaU  be  made  to  the  nazt  ooart  c* 
quarter  BeaaiouB  for  the  □oDnty,diTiaion,otpl»a« in wwa 
the  OAQae  of  appeal  baa  ariaen,  hotden  not  leaa  thia 
twentj-ane  daya  after  tbe  demand  of  the  rate  et  tM 
deoiuon  of  the  aoort  from  whiobtbeappaal  ia  mada. 

(2)  Tbe  appellADt  ehall  within  fonrtaen  daya  attvtli 
oaaae  of  aptH«l  baa  ariaen  give  notioe  to  the  other  palQ, 
aud  to  the  authority  or  oourt  of  aumma^  jnliadiotioB  bj 
whose  act  he  deems  himaelf  aggrieved,  of  his  intentiaa  to 
appeal,  and  of  the  ground  thereof. 

The  quarter  sessions  overruled  tha  objeotiOD, 
and  quashed  the  order  of  the  justices  bolow(i» 
evidence  being  offered  on  the  part  of  the  ifr 
spondents),  subject  to  the  opinion  of  thia  court 
whether  the  notice  of  appeal  given  by  tbe  apP**" 
lants  was  within  the  time  limited  by  the  269Ui 
section  of  the  Public  Health  Act  1875  or  not- 

Clarke  '-Croome  with  him),  for  tbe  appellanti, 
argued  that  the  notice  was  in  time.  The  time 
limited  by  the  2nd  sub-section  of  sect.  269  of  the 
Public  Health  Act  1875  begins  to  run  from  the 
service  of  the  order.  So  it  has  already  been  de- 
cided upon  the  meaning  of  "  cause  of  oomplaint 
in  various  statutes  :^ 

R.  V.  Dfvonthire  JJ.,  1  M.  A  3.  411 ; 

R.-7.DeTbythiriJJ.,7(i.  B.  198 ; 

K.  V.  LaneaikirtJJ.,  8  B.  &  C.  6B3  i 

Learning  and  Croas'a   Qnaitw  a>aaioM«,  ted  adtt 
p.  264. 
In  B.  V,  Derbyshire  [ubi  tup.)  the  ■tatDt«4AS 
Yiotc.  59,  a.  1,  empowered  a  parly, opoawhomH 
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order  for  payment  of  money  had  been  made  b< 
JDBtices,  to  appeal  "  irithin  six  daja  after  encl 
order  ahaH  be  made  or  given."  It  was  held  that 
the  time  ran  from  the  nuJcing  of  the  order,  DoC  from 
the  date  of  aerrice.  Bnt  Lord  Denmao,  C.J.,  ob- 
served:  "Ths  caose  of  complaint  maj  well  be 
tslcen  to  mean  Bomethiiif;  directly  affecting  the 
party  appeaUng,  or  at  least  brooght  to  hia  know- 
ledge: bnt  the  period  fixed  in  tbe  present  Act 
tbe  making  of  the  order,"  Ho  also  refcrredon  tL 
point  to  Em  parte  Johnson  (3  B.  &  8.  9i7 ;  32  L. 
Rep.  M.  C.  193)  [Mbllor,  J.—B.  v.  LancashiTe 
B.  &  C.  593)  would  seem  to  bo  au  exception  to  the 
general  rale.]  The  phraseolof^  of  the  two  snb- 
•ectiODS  of  aect.  269  of  the  Public  Health  Act 
1875  waa  advisedly  varied  in  order  to  meet  c 
like  the  preHenti.  In  sub-section  1 "  the  decision  of 
the  court"  is  spoken  of  ^  in  sub-aection  2  the  term 
"  canse  of  appeal "  is  used.  The  use  of  a  difiereut 
term  implies  a  different  object.  And  "  appeal  to 
nfixt  sessions  "  fasa  often  been  held  to  mean  "next 
pracLicable  sessions." 

B.  T.  BoKlhampton,  6  M.  ft  a  394. 
Michael  for  tbe  respondents. — All  tbe  cases  in 
which  it  baa  been  decided  that  "cause  of  com- 
plaint" or  a  similar  term  means  service  of  an 
order  appealed  against,  were  decided  upon  statutes 
emptoirering  the  justices  to  make  an  order  on  the 
appellant  etc  parte.     He  cited 

Exvarti  Simkin,  2  E.  ft  E.  396,  deoiilsd  on  tbe 

NliiMuiou  Bemoval  Aot,  1858  (IS  ft  19  Viot.  a.  121, 

1.40. 

He  was  then  stopped. 

Blac&bcrn,  J.— One  could  perhaps  wish  that 
the  terms  of  the  enactment  which  we  have  to 
construe  had  been  otherwise  expressed,  bnt  I 
have  no  doubt  as  to  their  meaning.  The  26dth 
section  coniemplates  in  its  opening  clause  three 
subjects  of  appeal — a  rate,  an  order  or  conviction, 
and  a  '*  thing  done  "  bj  the  court  of  summary  cod- 
Tiction.  The  first  subject  of  appeal,  the  rate, 
would  first  come  into  existence  behind  the  back 
of  the  party  aSected,  and  it  is  therefore  from  the 
demand  of  the  rate  that  the  time  of  appeal  begins 
to  mn.  The  first  sub-section  accordingly  provideq 
that  the  appeal  shall  be  to  the  next  sessions,  held 
Dot  less  than  twenty-one  days  after  the  demand  of 
the  rate  or  the  declsloo  of  the  court.  Then  comes 
the  second  sub-section,  which  enacts  that  the 
Appellant  "shall  within  fourteen  days  after  tbe 
cauae  of  appeal  has  arisen  give  notice."  For  the 
sake  of  grace  of  style,  or  for  some  other  object 
best  known  to  themselves,  the  framers  of  the  Act 
have  varied  tbe  language,  speaking  of  "rate  or 
decision  of  the  oourt "  in  the  one  case,  and  of 
"cause  of  appeal"  in  tbe  other.  But  in  my 
opinion  these  terms  have  precisely  the  same  mean- 
ing. R.  V.  Lancashire  {tihi  sup.)  ia  distinguishable, 
on  the  ground  that  there  tbe  jodginent  was 
behind  the  back  of  the  appellant.  ^\  here  there 
is  ft  conviction  or  order  it  is  different,  for  neither 
of  them  can  take  place  without  tbe  appellant 
baring  notice  of  their  effect  at  once.  Tbe  notice, 
therefore,  wasgiven  too  late,  and  the  appeal  ought 
not  to  have  been  entertained. 

Mbixok,  J, — I  am  of  tbe  same  opinion.  The 
appellants  bad  had  an  order  made  upon  them  nnder 
aeoC  48  of  the  Pablio  Health  Act  1875,  which 
anacts  that  a  justice  of  tbe  peac^  may,  on  tbe  ap- 
plicatioa  of  a  local  authority,  summon  the  local 
onlbority  of  on  adjoining  district  to  appear  before 
ft  ooort  of  summary  jarisdiotion,  to  show  uausu 


why  an  order  should  not  be  made  for  the  purpose 
mentioned  in  the  section.  It  appears  that  the 
order  may  be  made  eso  parte  in  case  of  default  of 
appearance,  and  this  is  very  reasonable,  for  other- 
wise authorities  irbicb  had  brought  themselves 
within  the  section  might  escape  orders  by  merely 
not  appearing.  The  hearing  in  default  has  all  the 
incidents  of  a  hearing  in  presence  of  tbe  parties. 
As  to  the  question  in  this  case,  where  there  is  a  party 
aggrieved  by  an  older,  it  has  been  argued  that  tbe 
change  of  expression  from  "  decision  of  the  court" 
to  "cause  of  appeal"  shows  that  the  meaning  is 
different;  but  with  this  I  cannot  agree,  attboagh  I 
fail  to  see  the  object  of  tbe  change  of  expression. 
The  appellants  were  present  here.  It  baa  never 
been  held  that  a  formal  order  is  necessary  before 
the  time  tbr  giving  notice  begins  to  run.  The 
appellant  knows  that  there  is  an  order  made  . 
against  bim  as  soon  as  the  decision  of  the  court  is 
pronounced,  and  that  is  tbe  "cause  of  appeal" 
within  the  meaning  of  the  statnte. 

Judgment  for  the  reapondenlt. 


Wedneidaij,  May  10, 1876. 
Beg.  on   tHE  PaosECDTioif  or  John  Johnson  v. 

The  IsuiBiiiSTS  of  Geeekhow. 
Sighway — Fortimi  of  road  carrud  away  by  land- 

elip — LiabilUy  to  repair. 
The  inhabitants    of   the    defendant    pariah    were 
indicted  for    the    non-repair    of    a    highway. 
tt  appeared    that   a    portion    of   th4    highway 
tn     qtiettion     had     ieen    carried    away    by    a 
landalip,     and    ilt    place    supplied    and   filled 
Mp  with  earth,   elones,   and    other    debrii.     No 
trace  remained  of  the  old  metalled  road,  but  the 
line  of  it  was  known  and  admitted.     At  the  trial 
a  verdict  o/  guilty  was  entered,  subject  to  the  re- 
port of  an  engineer  on  certain  pointt,  leave  being 
ginen   to   either  party  to  slate  a  special  cote  on 
gueh  report.     The  engineer  found  that  the  road 
was   absolutely    destroyed   to  an  extent    of  252 
yards,  but  that  it  was  praeticalle  to  form  a  per- 
matient  and  passable  road  along  the   old  track 
at  a  cost  of'.iill.     A  special  case  was  ofteruraide 
staled.     The  court  had  power  to  drato  inferences 
offact. 
Held    (per     Blackburn,    and    Quain,    J.J.)     that 
though  the  Ttietalled  portion  of  the  road  had  been 
carried  away,  the  line  itself  was  still  known,  and 
that   eonstqvently  there  was   no  such   total  de- 
struction of  the  road   as   would  extinguish   the 
liability  wUich  ordinarily  atlacltei  to  a  parish, 
Tais  was  an  indictment  against   the   inhabitants 
of  the  townshiD  of  G-reenhow,  in  tbe  North  Riding 
of  the  county  of  York,  for  the  non-repair  of  a 
'  ighway,  in  the  said  township. 

The  indictment  was  removed  by  ctrliorari  into 
this  court,  and  came  on  to  be  tried  before  Amphlett, 
B.  at  the  spring  sssi^e,  1875,  held  at  York,  when 
a  verdict  of  guilty  was  found  by  consent,  subect 
to  the  opiuiin  of  the  court  upon  the  following; 

1.  The  prosecutors  ore  John  iTohnson,  Mattbeiv 
Smith,  and  other  inhabitants  of  Bilsdale,  and  the 
defendants  are  the  inhabitants  of  tbe  township  of 
Greenhow,  one  of  three  townships  in  the  parish  of 
Ingleby  Greenhow,  which  parish  forms  i>art  of  the 
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highway  district  of  Langbanrgh  W«st,  in  the  North 
Biding  of  the  county  of  York.  And  it  is  admitted 
for  the  purposes  of  this  case,  that  the  defendant 
township  of  Greenhow  is  liable  to  maintain  its 
own  highways. 

2.  The  road  is  properly  described  in  the  indict- 
ment, copy  of  which  is  hereto  annexed,  to  be  a 
common  Queen's  highway,  called  or  known  by  the 
name  of  Broughton  Bank  Top,  leading  from 
Stokesley  towards  and  unto  Bilsdiale,  in  the  North 
Biding  of  the  county  of  York. 

3.  The  indictment  alleges  that  a  certain  part  of 
the  same  road,  situate,  lying,  and  being  in  the  said 
district  or  township  ccdlea  Greenhow,  being  in 
length  divers,  to  wit  251,  yards,  and  in  breadth 
divers,  to  wit  six,  yards  on  the  1st  July  1873,  and  from 
thence  continually  afterwards  until  the  date  of  the 
said  indictment,  was  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay,  for  want  of  due  re- 
paration and  amendment. 

4.  The  highwhy  in  question  is  an  ordinary 
metalled  road,  and  that  portion  of  it  mentioned  in 
paragraph  3,  and  now  in  dispute,  runs  north  and 
south  along  the  slope  of  a  nill  several  hundred 
feet  above  the  level  of  the  valley  beneath  the  slope, 
being  at  right  angles  to  the  direction  of  the  road, 
and  very  precipitous. 

5.  Up  to  the  time  of  the  landslip  hereinafter 
mentioned,  the  said  road  was  a  highway  repairable 
by  the  pai-ish  or  township  of  Engleby  Greenhow, 
and  was,  except  as  hereinafter  mentioned,  and  now 
is  in  good  and  proper  repair. 

6.  In  April  ana  June  1872,  two  landslips  of 
great  magnitude  occurred  on  the  said  slope  of  the 
said  hill,  the  second  being  a  continuation  of  the 
first,  the  two  landslips  together  comprising  many 
acres  of  land,  and  extending  from  the  top  of  the 
said  slope  to  about  170  yards  below  tho  said  high- 
way. 

7.  The  portion  of  the  said  highway  now  in  dis- 
pute and  out  of  repair  was  absolutely  destroyed  by 
the  said  landslip,  that  is  to  say  was  carried  away 
into  the  valley  below,  and  its  place  supplied  and 
filled  up  with  earth,  stones,  and  other  debris  of 
landslip. 

8.  A  large  portion  of  the  hillside  was  moved 
bodily  downwards  to  the  valley  beneath,  and  the 
ground  on  which  the  old  road  stood  was  broken 
up  and  carried  away  as  stated. 

9.  Tne  depth  and  level  of  the  debris  along  the 
line  of  the  old  road  differs  much.  The  debris  is 
at  one  point  25ft.  above  and  at  another  2ft.  below 
the  level  of  the  old  road,  and  now  occupies  the  line 
or  tract  of  the  old  highway. 

10.  This  ddbris  consists  of  loose  soil,  stone,  and 
shale,  and  there  is  water  coming  from  springs  on 
the  hillside  which  percolate  through  and  over  it, 
and  from  the  time  of  the  original  landslips  up  to 
the  present  time  in  dry  weather  both  horses  and 
some  carts  and  conveyances  still  continue  to  pass 
over  it  nearly  in  but  higher  up  the  hill  than  the 
line  of  the  old  road,  and  of  course  with  great 
danger  and  difficulty.  In  wet  weather  the  debris 
is  at  times  so  full  of  water  as  to  be  impassable,  as 
there  are  no  drains. 

11.  At  the  point  where  the  debris  is  25ft.  above 
the  level  of  the  old  road  it  has  been  ascertained 
by  boring  that  for  a  depth  of  31  Jft.  from  the  sur- 
face there  is  nothing  but  soil,  sbale,  and  stones, 

end  that  there  is  no  trace  of  the  old  metalled  road, 
but  the  line  of  it  is  known  and  adra\tt«*d. 
22,  The  metal,  consisting  of  broken  stones  ol 


the  old  road,  was  carried  away  at  one  point  55ydi. 
down  the  hill  into  the  valley  from  its  original 
position,  and  a  wall  which  ran  alonfi^  the  east  or 
lower  side  thereof  as  a  fence  or  l)oand[arj  on  thit 
side  was  carried  downwards  akm^i^  with  the  road, 
and  is  visible  among  the  debris  for  about  50ydi.  of 
its  length. 

13.  At  the  north  edge  of  the  landslip,  at  the 
point  where  the  same  meets  the  nninjared  porlikm 
of  the  said  highway,  the  side  of  the  old  road  it 
scooped  out  and  lowered  so  that  there  is  a  fall  of 
some  few  feet  from  the  uninjured  metalling  to  tht 
debris  on  the  line  or  track  of  the  old  road. 

14.  By  an  order  at  Nisi  Prius  a  verdict  of  gnilty 
was  entered,  snbject  to  the  finding  of  Mr.  Bichara 
Gail,  of  Newcastle-on-Tyne,  engmeer,  on  the  fbi* 
lowing  questions,  namely : 

First.  What  had  become  of  the  old  road,  snd 
whether  and  to  what  extent  had  it  been  earned 
away  from  its  former  position  P 

Secondly.  ^Yhether  and  to  what  extent  it  had 
been  absolutely  destroyed  P 

Thirdly.  Whether  it  was  practicable  and  it 
whiit  cost  to  make  a  permanent  and  passable  road 
along  the  old  track  of  a  similar  character  to  the 
adjoininf;  parts  of  the  old  roadP  And  it  was 
ordered  that  upon  such  finding  a  special  case 
might  be  stated  at  the  request  of  either  party. 

15.  Mr.  Gail  having  viewed  and  inspected  the 
locus  in  quo,  and  taken  such  evidence  and  obtained 
such  information  and  assistance  as  he  thought  fil 
made  his  report  on  the  4th  Nov.  1875»  and  found 
the  facts  as  follows  : — 

First.  The  old  road  had  been  carried  am 
and  overlaid  by  a  landslip  at  a  point  callea 
Broughton  Bank  Top  to  an  extent  of  252  yards  or 
thereabouts. 

Secondly.  The  road  is  absolutely  destroyed  fbr 
the  extent  to  which  it  is  carried  away  and  ove^ 
laid,  amounting  in  the  whole  to  the  said  length  of     i 
252  yards. 

Tliirdly.  It  is  practicable  to  form  a  permaoent 
and  passable  road  along  the  old  track  of  a  similar 
character  to  the  adjoining  part  of  the  old  road, 
and  the  cost  of  doing  so  would  be  341 Z. 

1(5.  The  rateable  value  of  the  whole  parish  ii 
4756L,  and  a  rate  of  5d.  in  the  pound  on  this 
amount  produces  lOOl.  or  thereabout-s. 

17.  There  is  in  existence  a  good  road  ftom  Bib- 
dale  to  Stokesley,  which  diverges  from  the  de- 
stroyed road  at  a  point  on  the  Silsdale  side  of  the 
landslip,  and  reaches  Stokesley  by  way  of  Enelelij 
Greenhow,  but  by  this  road,  from  the  point  of  diver 
gcnce,  the  distance  to  and  from  Stokesley  is  in* 
creased  by  one  mile  and  two-thirds  of  another  mile, 
and  persons  using  the  same  have  also  to  piM 
through,  open  and  close  several  gates. 

18.  On  this  road  the  defendant  township  hn, 
since  the  said  landslip,  expended  a  considerable 
sum  in  improving  it  so  as  to  render  it  more  conve- 
nient. 

19.  There  is  also  a  road  from  Bilsdale  to  Stokee- 
ley  by  way  of  Carlton.  The  said  roads  are  boch 
of  them  longer  in  distance  than  the  destroyed 
road,  but  the  gradients  are  somewhat  better. 

20.  The  courL  is  to  be  at  liberty  to  draw  into* 
ences  of  fact. 

21.  The  question  for  the  opinion  of  the  ooortiBi 
whether  there  exists  a  legal  duty  or  oblifpttionnpai 
the  defendants  to  make  and  maintain  an  araOafali 
CA.Tt\&^<&  TQ&d  m  the  line  or  track  of  the  M  toA 
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paasiibla  highway  Erom  Stokeslej  to  Biladale  at  the 
part  BO  destroyed,  u  aforesaid. 

If  tfa«  ooart  shall  be  of  opinioa  that  snoh  legal 
doty  or  obligation  exists,  thea  the  verdict  of 
Oautr  is  to  stand. 

If  the  court  shall  be  of  a  cootraiy  opinion,  then 
tfao  Terdict  is  to  be  set  aside  aod  a  verdict  entered 
tbr  the  defendants. 

WiiU,  Q.C.  and  Forbet,  for  the  prosecution. — 
The  (luestion  that  arises  here  is  whether,  nuder 
the  circamstanoes,  the  parish  aro  relieved  of  their 
liability  to  repur  this  rood  which  attaches  to  them 
bv  the  common  law  of  England.  We  sa^  that  the 
obligation  to  repair  the  road  still  subsists.  The 
line  or  trench  of  the  old  road  exists,  and  is  known, 
and  it  is  found  by  tbe  arbitrator  that  it  is  prac- 
ticable to  moke  and  maintain  a  permanent  and 
passable  road  along  the  same  at  a  reasonable  coat. 
The  oases  which  at  first  blnsh  appear  to  lean  in 
tavoar  of  the  defendants,  are  all  distinguishable 
from  the  present  one.  In  £.  v.  Paul  (2  Moo.  & 
E.  307)  It  was  held  that  a  parish  uould  not  be 
convicted  for  not  rebailding  a  sea  wall  washed 
away  by  the  sea,  over  the  top  of  which  the  alleged 
way  osed  to  pass.  Manle,  J.,  there  said,  "  The 
interraption  of  the  passage  is  not  from  the  want 
of  repair,  bat  from  the  sea  having  washed  away 
the  wall  or  embankment,  and  there  is  no  longur 
anything  to  repair.  The  parish  cannot  be  liable 
to  rebn'ld  the  wall."  The  facts  in  B.  v.  Bamber 
(5  Q.  B.  279 ;  13  L.  J.  13,  M.  C.)  were  very  similar. 
There  a  portion  of  the  hiKhnnr  was  swept  clean 
away  by  the  se^  or,  es  Lord  Denman,  C.J.,  ei- 
pressed  it  in  his  jndgment,  "  All  the  materials  of 
which  a  rood  conld  he  made  had  been  swept  away 
by  the  act  of  Qod,"  and  the  parish  were  held  not 
liable  to  make  good  tbe  dama^  that  was  done. 
The  last  case  on  the  snhjcct  is  B.  v.  Homeea 
(1  Dears.  G.  C.  291  ;  23  L.  J.  59,  M.  C),  where 
the  indictment  charged  that  certain  part  of  a 
highway  was  ont  of  repair.  It  appeared  that 
there,  also,  part  of  the  road  had  at  the  time  when 
the  indictment  was  preferred,  been  destroyed  by 
the  encroachments  oi  the  sea,  and  that  tbe  sarfaceof 
tbe  eziflting  road  was  in  good  repair  np  to  the  time 
when  the  same  had  been  so  destroyed,  at  which 
pttrt  the  roiul  was  terminated  by  a  perpendicular 
oliff  caused  by  excessive  encroachments.  No  part 
of  the  road  was  then  ont  of  repwr.  The  slope  on 
which  the  rood  was  hod  there  been  washed  away 
bj  the  B^  and  if  anybody  had  stood  on  the  top 
of  Uia  cliS  he  conid  not  possibly  have  seen  any 
mbsisting  road  to  the  beach.  Moreover,  to  have 
nctoved  the  road  in  that  case  would  have  been 
■acngineering  work  of  considerable  difBcuhy  and 


Cane,  Q.C.  for  the  defendants.— The  road  here 
wmild  have  to  be  re-made  and  not  repaired,  and, 
oouaeqnentlv,  no  obli^tion  attaches  to  tbe  defen* 
dants.  No  harm  wilihappen  if  the  defendants  are 
hold  not  liable.  This  highway  is  under  tbe  jaris- 
diotioD  of  a  highway  board,  who  are  authorised 
tmder  27  &  28  Tict.  a  101,  b.  47,  to  make  improve- 
nwnta  in  roade  within  their  jurisdiction,  one  of 
which,  by  tect.  48,  snb-sect.  3  is  "  the  doing  of  any 
wcric  in  respect  of  highways  beyond  ordinary  re- 
pMn  sseonted  to  plaoe  any  existing  highwi^  in 
ft  proper  state  of  repair."  [Blacebubn,  J.— Have 
AapobUo  any  power  to  compel  them  to  do  these 
woniP]  Noi  itis  a  matter  within  theirdiscreticn. 
Man  tM  rOKl  tor  SSdyarda  is  absolutely  destroyed 


and  the  case  is  within  the  authorities  that  have 
been  cited  by  the  other  side. 

BLiCKBuau,  J,— There  is  great  difficulty  in  lay- 
in^f  down  a  principle  generally  applicable,  but  I 
think  from  tbe  statement  contained  in  this  case 
there  has  not  been  so  much  done  as  would  amount 
to  a  total  des  jrnction  of  the  road  so  as  to  relieve  tbe 
pariah  from  liability.  When  a  piece  of  ground  ia 
swept  clean  away  into  tbe  sea  common  sense  tella 
you  that  you  cannot  call  on  tbe  inhabitants  of  a 
parish  to  repair  the  misehief.  A^ain,  in  the  case 
of  the  sea  wall  which  is  wasbed.away  by  tbo  sea 
over  which  the  road  passed,  it  is  plain  that  the 
conclusion  arrived  at  by  Maule,  J.,  waa  correot, 
and  that  you  could  not  compel  the  parish  to  re- 
build tbe  wall.  Landslips  such  as  this  may  occur 
from  floods,  or  by  a  convulsion  of  nature,  or 
by  the  act  of  God.  The  metalled  snrface  was 
ploughed  op  BO  that  no  trace  of  it  remains;  a 
large  quanty  of  d^bria  has  been  brought  down 
and  pileil  on  the  line  of  the  road ;  still  I  can 
see  here  no  such  total  destruction  as  would  be  suffi- 
cient to  relieve  the  defendants.  The  facts  bereare 
not  in  dispntne.  There  waa  a  landslip,  and  a  por- 
tion of  the  highway  was  carried  away  into  the 
valley  below,  and  ita  place  supplied  by  stones  and 
other  debris;  the  depth  and  level  of  tbe  ddbrie 
along  the  line  of  the  old  road  differs.  At  this 
spot  there  is  no  trace  left  of  the  metalled  road, 
but  it  is  stated  that  the  line  of  it  is  known  and 
admitted.  Now  the  court  has  power  to  draw  in- 
ferences of  fact,  bnt  can  we  draw  the  inference 
that  the  road  is  totally  destroyed  ?  The  engineer 
states  that  the  old  road  at  this  point  had  been 
earned  away,  but  that  itis  practicable  to  repair  the 
road  at  a  moderate  cost.  The  metalled  surface  is 
undoubtedly  gone,  so  tliat  carta  and  conveyanoea 
cannot  go  along  it  as  they  should  do.  Bearing  in 
mind  that  the  ezpeuses  would  not  be  heavy,  and 
having  a  power  to  draw  inferancas  of  fact  given 
na,  I  tliink  there  has  been  no  such  distinction  here 
as  ought  to  relieve  the  parish  from  furtner 
liability.  Our  judgment  should  therefore  be  for 
the  Crown. 

Qdain,  J.— I  am  of  the  same  opinion.  The  diffi- 
culty in  these  cases  is  to  say  exactly  when  a  road 
is  BO  destroyed  aa  to  ex^nguisb  tbe  liability  which 
ordinarily  attaches  to  a  parish.  The  cases  cited 
are  all  distinguishable  from  the  present.  What 
we  have  to  ask  ourselves  is  whether,  as  a  jury,  we 
can  come  to  the  conclosion  that  there  has  been 
here  such  a  complete  destruction  as  to  bring  it 
within  the  authorities  P  Now,  the  eitent  of  the 
damage  done  here  ia  set  out  in  paragraphs  7  and 
8  of  the  cose  which  has  been  submitted  to  as.  It 
appears  the  metalled  part  of  the  road  has  been 
carried  away.  The  only  destruction  that  I  can  aee 
is  that  the  place  where  the  old  metalled  road  waa 
is  filled  np  wiih  stones  and  d^tjris,  but  the  line  is 
still  remaining.  I  confess  I  cannot  see  how  this 
road  was  so  destroyed  as  to  relieve  the  inhabitants 
of  tbe  parish  from  all  further  liability  with  respect 
to  iL  1  think,  therefore,  that  judgment  must  go 
for  the  Crown. 

Judgment  for  Ike  proieealion. 

Solicitors  for  the  prosecution,  Bell,  Brodfiek, 
and  Gray,  for  Arroteimilk  and  BMhaTdeon, 
Thirsk. 

Solicitors  foi  the  defeade.'o.tA,  W\]Xu).m«Q'n„'B.tXV 
and  Co., agent*  fee  F.H.WvUo«,&VJmA«1. 
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H<asoiui  OuAXDUNS  ff.  St.  Leonard's  Tuiar,  Shoxiditoh. 


[Q3.DIT. 


Jujw  20  and  Nov.  7, 1876. 
HoLitoaK  GniBDLANs  v.  St.  Leodaau'b  Vestrt, 

Shoriditch. 
Duty   of  vettry — Want   of    ctmiideraiion — Action 
for   breach — Metropoliii  Local  Management   Act 
1855  (18  ^  19  Viet.  c.  120).  b.  1-25. 
The  plaintive  workhouee  had  been  built  on  lan4 
in  the  defendants'  parith  nnder  22  Geo.  3,  e.  56, 
by  which  it  was  provided  thai  the  huilding  should 
not  be    liable  to  be  charged  with  any  greater 
lascee  or   asieBtmeals   than  to   tuch  amount   tu 
the   land    and    tenements   were   assessed    before 
they  became  veiled  in  the  plaintiffs. 
By  18  ^  19  rict.  e.  120,  a.  125,  the    vettry   of 
each    nielropolitan    diitriet  is    required   to    ap- 
point and  employ   a   sufficient   number  of   per- 
sons, or  to  contract  with  any  company  or  peisons 
for    collecting    and    removing    ail    dirt,    ashes, 
rubbish,  iee,  snow,  and  filth  in  or  under  houses 
and  places  within  the  parish. 
Upon  defendants'  refusal  to  collect  or  remove  Ihe 
dirt  from  the  plaintiffs'  workhouse,  the  plaintiffs 
employed  persons   to   da  so,   and    brought    this 
action  for  the  amount  charged  by  them. 
Beid,  that  tlu  plaintiffs'  exemption  from  increased 
rates  did  not   exempt  the   defendants  from  per- 
forming ike  same  duties  in  resped  of  the  plain- 
tiffs'premises  as  of  all  other  tiouseholders  ;  that 
this  duty  teas  not  that  of  a  surveyor  of  highways, 
and  therefore  Ike  defendant*  were  liaMefor  anon- 
feasance   concerning   it ;    and   that   the   amount 
claimed  by  the  plaintiffs  was  recoverable  in  this 
action. 
Tuis  was  a  epecial  cue,  stated  id  an  action  be- 
tween the  particB. 

The  plaiTitiffB,  as  such  gnardiane,  are  and  were. 
Hi  the  time  of  the  occurrence  of  the  defendants' 
actn  and  defaalte,  hereinafter  complained  of,  the 
necupiera  of,  and  entitled  to  cortaio  lande,  with  a 
workhouse  and  other  buildings  thereon,  known  aa 
the  Cit;-road  Workhouse,  and  situated  within  the 
said  porish  of  St,  Leonard,  Shoreditch,  and  of  a 
dust-bole  within  and  under  or  connected  with 
the  said   workboase,  also    Bitaat«d    in    the    said 

The  Paid  workhouse  was,  under  the  provisions  of 
Ihe  statutes  22  Geo.  3,  c.  56,  and  48  Geo.  3,  c. 
'.17,  built  for  tbe  parish  of  St.  Luke,  in  the  conntf 
of  Middlesex,  on  land  situated  in  tbe  said  parish  of 
St.  Leonard,  Shuredilich.  By  the  said  Act  of  22 
Geo.  3,  c.  56,  intitnled  "An  Act  more  efTectnall j to 
enable  the  inhabitants  of  tbe  parish  of  St,  Lake, 
in  the  county  of  Middlesex,  to  purchase,  hire,  or 
erect  a  workhouse  within  or  near  the  said  parish, 
for  the  better  reception  and  employment  of  the 
poor  of  the  said  parish,"  it  was  among  oth^r 
thinftii  enacted,  by  sect.  1,  that  the  rector,  church- 
wardens, and  OTereeers  of  tbe  poor  for  tbe  time 
being,  and  tbe  vestrymen  of  the  said  parish,  ar.d 
their  successors  for  ever,  ahonld  be  appointed 
trustees  for  tbe  purposes  of  the  said  Act ;  and,  by 
Kcct.  11,  that  it  ehonld  be  lairful  to  and  for  tbem, 
or  nny  seven  or  more  of  them,  after  the  time 
therein  mentioned,  to  treat  and  agree  with  the 
owners    and   occupiers  of    all    and   every    other 

Iiersou  and  persons  interested  in  any  treehold, 
easehold,  or  copyhold  groundu,  tenements,  or 
hercdiinmcnls  within  the  said  parish  of  St.  Luke, 
or  within  the  said  parish  of  St.  Leonard,  Shore- 
ditch,  for  the  purchase  or  hire  of  such  lands, 


grounds,  t«DetnentB,  and  hereditamenta ; 
they  were  thereby  enabled  to  take  &  codtb] 
thereof  to  tbem  and  their  anoceaBCVB,  npon  leHe 
or  for  ever,  for  the  purposes  in  the  aaid  Act 
mentioned ;  and  in  tbe  said  sect.  11  it  waa  fuitl)^ 
enacted  that  the  said  lands  or  gronnds,  tenementa, 
or  hereditaments,  so  to  be  leased  or  pnrchaaed 
from  and  immediately  after  the  aame  ahonld  be 
conveyed  or  leased  to  the  said  rector  &nd  cfaorch- 
wardens,  and  their  successors,  or  an;  workbcnue 
or  other  buildings  which  should  be  erected  or 
built  thereon  for  the  reception  and  employment 
of  the  poor  o[  the  said  parish  of  St.  Luxe  ahonld 
not  be  liable  to  or  be  charged  with  anj  greater 
parochial  or  Parliamentary  taxes,  Tatea,  or  aaaoM 
ments  (during  such  time  and  aa  long  as  the  Bame 
shall  be  used  and  occupied  for  those  parpoees) 
than  to  such  amount  as  Buch  lands  and  grounds, 
hereditamenta  w 


the  same  became  vested  in  the  said  rector  and 
churchwardens  aa  aforesaid. 

The  aforesaid  Act  of  48  Geo.  3,  o.  97,  en&led 
"  An  Act  for  making  more  effectiMl  jiroTiaion  ftr 
maintaining,  regulating,  and  employing  tbe  peer 
of  tbe  parish  of  St.  Luke,  in  the  oonnty  of  Middlfr 
sex,"  repealed  the  said  Act  of  22  Geo.  3,  a  56,  aad 
by  Bs.  10, 11,  and  12,  provisions  were  made  for  (hs 
election  of  forty-eight  vosttymon,  to  be  with  ths 
rector,  churchwardens,  and  overaeera  of  the  peer 
of  the  said  parish  for  tbe  time  being,  gnardiani  of 
the  poor  of  the  parish. 

Sect.  74  enacted  that  all  and  evtaj  th«  mea- 
Buages  or  tenements,  poorhouses,  workhoDM^ 
edifices,  buildings,  lands,  bereditamenta,  moneyi, 
and  securities  for  moneys,  rates,  aHBeBBtnentB,  lad 
arrears  of  rates  and  asseasnienta,  gooda,  chattd^ 
and  effects  which  by  rirtne  of  the  said  redtad 
Acts,  or  one  of  them,  the  persona  acting  in  tbe 
execQtion  thereof,  and  their  snocessora,  or  tuT 
other  person  or  persons  whomsoever  were  entillta 
unto  or  possessed  of,  in  trust  tor  the  pariafaioaen 
or  vestrymen  of  the  said  pariah,  or  which  wen 
vested  in  sncb  persons  and  their  anoceasots,  tr 
other  person  or  persons  whomisoeTer  for  sad 
towards  the  relief,  maintenance,  ase,  and  bewA 
of  tbe  poor  of  the  parish,  or  for  any  other  nnrpOM 
whatsoever  in  which  the  said  parish  is  intereMed, 


and  belong  to  the  guardians  of  tne  poor,  a 
tbe  execution  of  this  Act,  and  their  snoce 
fully,  effectually,  and  beneficially,  and  in  aa  bije 
and  ample  a  manner  and  form,  to  all  intents  aal 
purposes  whatsoever,  as  they  the  said  person 
acting  in  execution  of  tbe  aaid  recited  Acta  or  any 
of  them,  and  their  anccessora  or  other  person er 
persons,  were  entitled  to  be  posaeased  of  swl 
measuBgcs  or  tenements,  poor  honaes,  workhoiuMi, 
edifices,  buildings,  lands,  hereditaments,  mocej*, 
and  securities  for  moneys,  rates,  aaaeaamenta,  ud 
arrears  of  rates  and  assessments,  gooda,  chattel); 
and  effect?,  or  as  the  same  respectively  wen 
vested  in  such  persons  acting  in  execatkm  of  the 
said  recited  Acts  or  any  of  tbem,  and  their  Me- 
cessors  or  other  person  or  persons,  bnt  lalqeA 
nevertheless,  to  be  u«ed,  poesosaed,  applied,  aad 
disposed  of  only  npon  tbe  trnsta  and  tor  tbe  vaei 
and  purposes  and  in  the  manner  byuid  intbii 
Act  directed,  declared,  and  appointecC 
The  effect   of  this  section  w 


exemption  from  increased  rating  Kiven  bj  wet.  H 
of  22  Geo.  3,  c.  66,  notwithstaDdug  the  itpad  tf 
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HOLBORN  GUABDUNS  t7.    St.  LeONABD's  VeSTBI,   ShOREDITCH. 


LQ.B.  Div. 


that   statute:  {Beg.   y.  8t  Leonard   ShoredUch, 
13  Q.  B.  964.) 

In  the  year  1836  part  of  the  parish  of  St. 
Andrew's,  Holbom,  the  parish  of  St.  George- the- 
Martyr,  and  the  liberty  of  Saffron-hill,  Hatton- 
garden,  Ely  Kents,  and  Ely-place,  were  united 
under  the  name  of  the  Holbom  Union,  for  the 
administration  of  the  poor  laws.  Afterwards  part 
of  the  parish  of  St.  Sepulchre,  Furaivars  Inn,  and 
Staple  Inn,  were  added  to  the  union ;  and,  finally, 
in  1869,  the  parish  of  St.  James,  Clcrkenwell,  and 
the  parish  of  St.  Luke,  were  by  order  of  the 
Poor  Law  Commissioners  also  added  to  the  said 
union. 

Upon  such  union  the  said  workhouse  and  the 
workhouses  of  the  other  parishes  comprised  in  the 
union,  became  and  still  are  for  the  common  use  of 
the  union;  and  the  Poor  Law  Commissioners 
under  the  powers  of  the  Poor  Law  Amendment 
Act  (4  &  5  Will.  4,  c.  76,  s.  26),  issued  rules, 
orders,  and  regulations,  for  the  classification  of 
the  poor  of  the  united  parishes,  and  for  their  re- 
ception, maintenance,  and  employment  in  the 
various  workhouses  of  the  united  parishes,  without 
reference  to  the  particular  parishes  in  the  union  to 
which  the  poor  may  belong. 

On  the  25th  Jan.  1873,  the  Court  of  Queen's 
Bench  decided  on  a  special  case  that  notwith- 
standing the  iucorporation  of  the  said  parish  of  St. 
Luke  into  and  with  the  Holbom  Union,  the 
exemption  from  increased  rating  given  by  sect.  11 
of  22  Geo.  3,  c.  56,  was  still  preserved  to  the  said 
workhouse.  • 

By  sect.  125  of  an  Act  of  Parliament  passed  in 
18  &  19  Vict.  c.  120,  entitled  an  Act  for  the 
better  Local  Management  of  the  Metropolis,  the 
defendants  were,  as  such  vestry  as  aforesaid,  re- 
quired to  appoint  and  employ  a  sufficient  number 
of  persons,  or  to  contract  with  any  company  or 
persons  for,  amongst  other  purposes,  collecting 
and  removing  all  dirt,  ashes,  rubbish,  ice,  snow, 
and  filth,  in  or  under  houses  and  places  within 
their  parish ;  and  it  was  thereby  enacted  thut  such 
company  or  persons,  and  who  were  thereinafter 
referred  to  as  scavengers  should,  on  such  days  and 
at  such  hours  and  in  such  manner  as  the  vestry 
should  from  time  to  time  appoint,  sufficiently 
execute  and  perform  all  such  works  and  duties  as 
they  respectively  should  be  employed,  or  contract 
to  execute  or  perform,  and  if  any  such  company 
or  person  should  fail  in  any  respect  properly  to 
execute  and  perform  such  works  and  duties,  such 
company  or  person  should  for  every  such  offence 
forfeit  a  sum  not  exceeding  bl. 

On  or  about  the  13th  March  1875,  the  clerk  of 
the  defendants,  with  their  authority,  and  at  their 
desire,  wrote  and  sent  to  the  plaintiffs*  clerk  the 
following  letter : 

St.  Leonard,  Shoreditoh,  Vestry  Offices, 
Town  Hall,  Old.street,  E.C. 
Maroh  13th  1875. 
Dear  Sir, — I  have  to   inform  the  gn^ardians  of  the 
Holbom  Union  that  after  Lady  Day  next  it  will  be  neoes- 
■axy  for  them  to  make  their  own  arrangements  for  the 
ranoval  of  the  dirt  from  St.  Luke's  Workhouse  and 
Xafirmary. — I  am,  yours  truly, 

G   Pabkeb,  Vestry  Clerk. 

The  St.  Luke's  workhouse  and  infirmary  referred 
to  in  the  abo?e  letter  is  the  said  City-road  Work- 
boose. 

From  and  after  the  said  Lady  Day  1875  (riz., 
the  25th  March  1875),  the  defendants  have  ceased 
and  neglected  to  appoint  and  employ,  or  to  con- 
MAa.  Oa8.-Voi  X 


tract  with  anyone  to  remove  the  dirt,  ashes, 
rubbish,  and  filth  from  the  said  dusthole,  within 
and  under  or  connected  with  the  City-road  Work- 
house. 

On  or  about  the  3rd  May  1875,  the  solicitors  of 
the  plaintiffs,  with  their  direction  and  authority, 
wrote  and  sent  to  the  defendants'  clerk  a  letter, 
of  which  the  following  is  a  copy  : 

23,  Ely.plaoe,  London,  E.C. 
3rd  May  1875. 

Dear  Sir,— We  have  been  consulted  by  the  flraardianH 
of  ihe  Holbom  Union  with  reference  to  the  negMot  of  the 
contractor  employed  by  the  vestry  of  St.  Leonard,  Shore- 
ditoh, to  take  away  the  dost,  &o.,  from  St.  Lake's  Work- 
house. It  woold  appear  from  yonr  letter  to  Mr.  Hill  of 
13th  Maroh  last,  that  the  contractor's  neglect  is  con- 
sequent on  the  instrnctions  glTcn  to  him  by  the  Shore- 
ditoh  Vestry ;  but  as  the  dntv  of  the  vestry  under  the 
125th  section  of  the  Metropolis  Local  Management  Act 
appears  to  be  very  clear,  we  are  inclined  to  think  the 
instrnctions  in  qaestion  have  been  given  under  some 
mistake.  We,  therefore,  write  on  behfl3f  of  the  goardianB 
of  the  Holbom  Union,  to  dcBiand  of  the  vest^  of  St. 
Leonard.  Shoreditoh,  the  performance  of  their  dnty  under 
the  125th  section  of  the  Metropolis  Local  Management 
Act,  in  respect  of  the  guardian  s  workhouse  in  the  City- 
road,  and  within  the  said  parish,  by  causing  to  be  removed 
therefrom  the  dirt,  ashes,  rubbish,  Ac.,  in  one  of  the 
ways  directed  by  the  said  Act.  Since  your  contractors 
ceased  to  remove  the  dust  from  the  workhouse,  our  clients 
have  had  it  removed  at  their  own  expense,  and  they  will 
require  the  repayment  of  all  such  expenses  from  your 
vestry.— We  are,  dear  Sir,  yours  truly, 

Jamxs,  Cuaxis,  and  Jambs. 

To  G.  Walker,  Esq.,  Vestry  Clerk, 
St.  Leonard,  Shoreditoh. 

On  or  about  the  4th  May  1875,  the  clerk  of  the 
defendants,  with  their  direction  and  authority, 
wrote  and  sent  to  the  plaintiffs'  solicitors  a  letter, 
of  which  the  following  is  a  copy : 

St.  Leonard,  Shoreditoh,  Vestry  Offices, 
Town  Hall,  Old-street,  E.C , 
May  4, 1875. 
St.  Luke's  Workhouie  dust  removal. 
(Gentlemen, — In  reply  to  yonr  note  of  yesterday,  I  may 
say  that  the  vestry  is  quite  aware  of  the  obligation  of 
the  125th  section  of  the  Act  alluded  to,  but  they  consider 
that  the  workhouse  of  St.  Luke  is  by  the  Local  Act 
rendered   extrapuochial.      Tou  will  see  that  the  con- 
tractor has  nothing  to  do  with  it.    If,  therefore,  the 
guardians  of  the  Holbom  Union  think  that  the  rate- 
payers of  Shoreditoh  ought  to  pay  the  cost  of  remoTing 
the  refuse,  the  Holbom  ratepayeri  not  contributing  one 
farthing  towards  the  cost,  the  gnitfdians  must  take  such 
steps  as  they  may  be  advised  to  compel  this  vestry  to  do 
so.  I  am.  Gentlemen,  yours  obediently, 

G.  Walkxb,  V.C. 
Messrs.  James,  Curtis,  and  James. 

By  reason  of  the  premises  the  pleuntiffs  were 
damaged  and  obliged  to  employ,  and  did  employ, 
persons  to  remove  the  saia  dirt,  ashes,  rubbish, 
and  filth,  and  became  liable  to  pay,  and  paid  them 
for  so  doing,  and  the  expenses  incurred  by  the 
plaintiffs  in  removing  the  same,  amounted  to 
50Z.  1«. 

The  plaintiffs  claim  as  damages  that  amount. 

The  questions  for  the  opinion  of  the  court  are : 

First,  whether  the  defendants  are  bound  to 
appoint  and  employ  a  sufficient  number  of  persons, 
or  to  contract  with  any  company  or  persons  for 
the  removal  of  the  dirt,  ashes,  rubbish,  and  filth 
from  the  said  dusthole  within  and  under,  or  con- 
nected with  the  said  City-road  workhouse  P 

Secondly,  whether  the  plaintiffs  can  recover 
from  the  defendants  the  oamages  sustained  by 
them  by  reason  of  the  expenses  incurred  by  the 
plaintiffs  in  the  removal  of  the  said  dirt,  ashes, 
rubbish,  and  filth  during  such  time  as  the  defen- 
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dants  have  neglected  and  refused  to  provide  for 
the  removal  of  the  same  P 

In  case  the  opinion  of  the  court  shall  be  in  the 
aflirmative  of  the  above  questions,  then  judgment 
shall  be  entered  for  the  plaintiff  for  damages  to 
the  amount  of  the  said  bOt  Is.,  and  costs  of  suit. 

In  case  the  opinion  of  the  court  shall  be  in  the 
negative,  then  judgment  shall  be  entered  for  the 
defendants  with  costs  of  defence. 

Murphy,  Q.C.  (with  him  StUton)  argued  for  the 
plaintiffs. — It  cannot  bo  contended  that  the  ex- 
emption by  statute  from  an  increase  of  rates 
should  deprive  the  plaintiff  of  their  ordinary  rights 
as  shareholders.  This  is  a  breach  of  the  defen- 
dants' duty  as  specifically  defined  in  sect.  125  of 
the  Metropolis  Act  1855,  and  an  action  will  lie  for 
damage  caused  by  their  breach  of  it.  In  Coueh 
V.  Steele  (3  £.  &  B.  402),  the  declaration  alleged 
that  the  defendant  neglected  to  supply  and  keep 
on  board  his  vessel  a  proper  supply  of  medicines, 
whereby  plaintiff,  who  was  a  seaman  engaged  by 
him,  suffered  in  his  health.  It  was  hela  on  de- 
murrer that,  as  7  &  8  Vict.  c.  112,  s.  18  makes  it 
the  duty  of  the  shipowner  to  have  on  board  such 
medicines,  although  the  Act  imposes  a  penal^, 
recoverable  by  a  common  informer,  as  the  specific 
punishment  for  the  breach  of  that  dut^  as  to  the 
public,  yet  sailors  sustaining  a  private  injury  from 
the  breach  of  that  statutable  duty  are  entitled  to 
maintain  an  action  to  recover  damages,  and  that 
the  declaration  was  good.  A  similar  conclusion 
was  arrived  at  in  BtuJc  v.  WUlianis  (3  H.  &N. 
308).  The  following  sections  of  the  Metropolis 
Act  1855  tend  to  support  this  contention :  for 
s.  126  provides  a  pensuty  for  obstructing  scaven- 
gers, and  sect.  127  vests  the  refuse  collected  in  the 
vestry  or  district  board,  [Lush,  J. — At  common 
law  I  suppose  the  action  would  lie  for  the  re- 
moval of  a  nuisance  caused  by  the  defendants.] 
That  is  our  point. 

Lanyon  (with  him  Lane)  for  the  defendants. — 
The  defendants  are  a  yestrj,  which  by  sect.  96  of 
this  Metropolis  Act,  is  to  exercise  the  office  of  and 
to  be  the  surveyor  of  highways  for  the  district, 
and  they  cannot  be  liable  For  anything  from  which 
such  survevor  would  have  been  exempt.  It  has 
been  held  that  no  surveyor  nor  vestry  can  be  liable 
for  non-feasance  of  any  kind,  and  Parsons  v.  8L 
Mathevf,  Beihnal  Qreen  (L.  Bep.  3  C.  P.  56),  is  an 
authority  on  this  very  point  that  an  action  for  the 
non-repair  of  a  highway  will  not  lie  against  a 
vestry  appointed  under  this  Act.  Willes,  J.,  is 
reported  to  have  said,  at  p.  59,  that  the  defendants 
must  act  in  this  respect  either  as  officers  of  the 
parish,  and  then  the  parish  must  answer  as  princi- 
pal for  the  neglect  of  their  duties,  and  Young  v. 
Davis  (7  H.  AW.  760 ;  in  error  2  H.  &  C.  197)  is 
an  express  authority  that  the  officers  are  not 
liable ;  or  else  they  must  act  as  representatives  of 
the  parish,  and  then  their  liability  will  be  a  reflec- 
tion of  the  liability  of  the  parish  which  they 
represent,  and  against  the  parish  no  such  action 
as  this  could  be  brought.  The  case  of  Mackinnon 
v.  Ptftwon  (8  Ex.  319 ;  in  error  9  Ex.  609),  would, 
then,  be  in  point.  On  either  supiK>sition,  then,  no 
action  will  he  against  them  for  mere  non-feasance, 
such  as  is  the  ground  of  the  present  action."  And 
further  on,  "  I  cannot  bring  myself  to  think  that 
it  was  the  intention  of  the  Legislature  in  trans- 
ferring to  the  vestry  the  duties  of  the  surveyor  of 
faigliwayay  to  give  to  everyone  who  mav  meet  with 
"*    '   firom  an  imperfection  in  the  road  < 


a  right  of  action  which  he  never 
possessed,  and  thus  open  a  wide  door  to 
continual  litigation."  It  was  oonoeded  in  a 
recent  case  in  the  Court  of  Appeal  (Peiuflc- 
hwry  V.  Qreenhalghf  L.  Bep.  1  Q.  B.  Div.  32), 
that  no  action  for  nonfeasance  would  be  against 
a  surveyor  of  highways.  [Lush,  J. — Here  the  ac- 
tion is  brought  agamst  the  vestry  upon  their 
obligations  created  by  the  statute,  not  upon  the 
duties  of  the  surveyor  of  highways.]  The  work 
required  to  be  done  here  by  the  plaintiffs  was  the 
duty  either  of  the  parish  or  surveyor.  [LcsH,  J.-~ 
I  think  not  This  was  an  especial  duty  of  metro- 
politan districts.  No  parish  could  be  indicted  for 
not  sweeping  up  ashes,  Ac.]  To  keep  streets  dean 
is  part  or  the  duty  to  repair  a  highway.  Seoi.  125 
is  merely  a  detailed  description  of  the  duties  which 
the  vestiT  is  to  perform  as  the  surveyor  of  high- 
ways. The  cases  cited  on  the  other  side  are  ap- 
plicable only  when  the  statute  is  for  the  beneot 
of  individuus,  and  not  when  for  the  benefit  of  the 
public  generally.  In  such  a  case  as  this  no  action 
will  lie  at  the  suit  of  an  individual : 

Qorris  t.  8eoU,  L.  Bep.  9  Ex.  125 ; 
Atkinson  v.  Newcastle  and  Oateshesid  Waitnoetki 
Company,  L.  Bep.  6  Ex.  404. 

Murphy,  Q.C.  in  reply. 

Mellok,  J. — I  am  of  opinion  that  the  pUuntifii 
are  entitled  to  succeed  in  this  action.  The  defen- 
dants are  incorporated  by  the  42nd  section  of  the 
Metropolis  Management  Act  1855  (18  &  19  Yict 
c.  120),  and  are  empowered  to  sue  and  be  sued  in 
the  name  thereby  given  them.  This  does  not  reit 
upon  their  authority  to  execute  the  office  of  sor- 
veyor  of  highways  given  them  by  sect.  96  of  ths 
same  Act,  and  there  is  nothing  in  the  Act  to  fimit 
their  duties  and  position  to  those  pertaining  to 
that  office.  I  think,  therefore,  this  case  is  not 
analogous  to  those  cited  by  Mr.  Ijan^n,  wbuk 
relate  only  to  the  inhabitants  of  a  parish  or  the 
surveyor  of  high  ways.  The  duties  which  the  defen- 
dants have  to  fulfil  are  given  at  length  in  the  12oth 
section  of  the  Metropolis  Act  of  1855,  and  tre 
beyond  those  which  were  ever  undertaken  by  a  Ba^ 
veyor  of  highways ;  every  vestry  and  district  boiid 
are  required  "  to  appoint  and  employ  a  sufficieot 
number  of  persons,  or  to  contract  with  any  company 
or  persons  for  the  sweeping  or  cleansing  of  the 
several  streets  within  their  parish  or  district,  and 
for  collecting  and  removing  all  dirt,  ashes,  mWslii 
ice,  snow,  and  filth,"  &o. ;  and  such  scavengers  or 
their  servants  shall  sufficiently  execute  and  per 
form  their  duties  or  incur  a  penalty.  The  neH 
section,  the  126th,  provides  a  penalty  for  obstmct* 
ing  scavengers  in  the  performance  of  their  duty; 
aim  the  127th  vests  all  the  refuse  collected  in  the 
vestry  or  district  board,  who  may  dispose  of  the 
same  towards  defraying  their  expenses.  TVitk 
respect  to  these  duties,  I  do  not  think  the  defen- 
dants can  claim  the  exemptions  applicable  only  to 
those  of  a  surveyor  of  highways.  It  appears  to 
me  also  that  the  defendants  have  misunaerstood 
their  obligation  with  respect  to  the  p1ainti&* 
buildings,  which  are  situated  within  their  distriot 
The  old  Act  of  1782  provided  that  the  plaintifi 
should  never  be  liable  for  any  rates  beyond  those 
at  that  time  payable,  and  this  exemption  firom  in- 
increased  rates  has  been  preserved  by  subsequent 
legislation,  but  the  duties  imposed  npon  vestnei 
and  district  boards  by  the  Metropolitan  liuHigs* 
ment  Acts  have  no  regard  to  that  timitatiTTT  of 
rates.    Whatever  rates  the  plain  tiffs  paj,  Ihsn  ii 
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nothiog  to  interfere  with  the  rights  which  they 
enjoy  as  owners  or  occupiers  of  premises  in  the 
defendants'  district.  The  plaintins  have  a  suffi- 
cient interest  in  the  district  to  claim  the  per- 
formance of  the  duties  imposed  upon  the  defen- 
dants, and  they  cannot  be  met  by  the  answer  that 
ihey  do  not  pay  enough  rates.  I  think  that  under 
the  circumstances,  the  plaintiffs*  remedy  is  not  by 
indictment  only,  but  that  the  amount  expended 
by  them  in  performing  the  defendants'  duties  may 
well  be  recovered  in  this  action. 

Lush,  J. — I  am  of  the  same  opinion.  I  see  no 
analogy  here  with  the  case  of  Parsons  v.  The 
Vestry  of  8t  Matthew,  Bethncd-green,  That  deci- 
sion is  clear,  upon  the  effect  of  the  96th  section  of 
the  Metropolis  Act  of  1855,  that  there  can  be  no 
liability  for  nonfeasance  noon  a  vestry  when 
acting  as  a  surveyor  of  highways.  But  this 
action  is  founded  upon  a  breach  of  the  specific 
daty  imposed  upon  vestries  and  district  boards  by 
section  J25,  quite  apart  from  the  duty  of  a  sur- 
veyor. This  is  a  duty  towards  the  householders  of 
the  district  and  not  merelv  a  duty  to  the  public, 
which  is  the  limit  of  the  liability  of  the  inhabitants 
of  a  parish  or  the  surveyor  of  highways.  The 
plaintiffs  are  entitled  to  the  same  rights  as  any 
other  householders  in  the  district,  although  they 
are  by  express  statutory  enactment  exempted  from 
the  payment  of  the  lull  rates  for  which  other 
honseholders  are  liable.  There  is  a  specific  duty 
open  the  defendants  to  do  this  work  by  the  125th 
section,  and  other  sections  of  the  Act  have  the 
effect  of  depriving  the  occupiers  of  any  right  to 
interfere  with  the  defendants'  duties.  This  being 
ao  why  should  not  an  action  lie  for  damage  caused 
by  the  breach  of  this  duty  P  The  case  finds  that 
**  by  reason  of  the  premises  the  plaintiffs  were 
damaged  and  obligea  to  employ  and  did  employ 
persons  to  remove  the  said  dirt,  ashes,  rubbish, 
and  filthy  and  became  liable  to  pa^  and  paid 
them  for  so  doing ;  and  the  expenses  incurrea  by 
the  plaintiffs  in  removing  the  same  amounted  to 
502.  Is."  The  defendants  are  not  a  fluctuating 
body,  but  are  liable  to  be  sued,  and  the  plaintiffs 
are  therefore  entitled  to  the  ordinary  remedy  by 
action  for  the  damage  so  caused  by  breach  of  the 
defendants'  statutory  duty. 

Judgment  for  plaintiffs. 

Solicitors    for    plaintiffs,    James,   Curtis,    and 
James. 

Solicitors  for  defendants,  MiUs  and  Loekyer. 


DIVISIONAL    COURT   FOR   APPEALS 
FROM   INFERIOR  COURTS. 

Beported  by  M.  W.  McKxllab,  J.  M.  Lblt,  and  B.  H. 
AxpHLKT,  £aqn.a  Barriaten-at-lAw. 


Friday,  May  12,  1876. 
BiKNiE  (app.)  V.  M\usHALL  (resp.) 

TrespcLSs  in  pursuit  of  gamie — Bond  fide  claim  of 
ruf hi—Identity  of  land— I  ^  2  Will  4,  c.  32, 
«.  30. 

2%0  appellant  was  charged  cnith  trespass  in  pur- 
9uU  of  game,  under  1^2  Will,  4,  c.  32,  s.  30,  and 
fDUB  waved  to  have  shot  game  on  glebe  land  over 
which  the  rector  of  the  parish  had  always  exer^ 
cited  the  privilege  of  sporting.  The  appellant's 
drfcnee  was  that  he  was  game  watcher,  employed 
by  three  gerUlemen  who  were  proved  to  rent  shoot- 
irngfrom  the  lord  of  the  manor,  and  tiiat  the  lord 


claimed    the    shooting  over   part  of  the  glebe 
under  an    Inclosure  Act,     He  proved  that  his 
employers  ordered  him  to  go  upon  this  land,  but 
he  produced  no  evidence,  aUhough  an  adjourn* 
ment  was  offered  for  thai  purpose,  that  the  land 
upon  which  tf^e  alleged  trespass  was  committed 
was  included  in  the  lands  over  which  his  em* 
ploy  ere'  shooting  extended,  nor  in  the  disputed 
part  of  the  glebe.     The  magistrate  decided  that 
the  apjf>eUant  had  no  bond  fide  cLavm  of  right  to 
shoot  on  this  particular  land,  and  convicted  him 
of  the  trespass. 
Held,  upon  a  case  stated  (Field,  J.  dissenting),  that 
under  the  circumstances,  the  magistrate  wasjus' 
tified  in  convicting. 
This  was  a  case  stated  by  a  justice  of  the  peace  in 
and  for  the  county   of  Cumberland,  under  the 
statute  20  &  21  Vict.  c.  43,  for  the  purpose  of  ob- 
taining the  opinion  of  the  court  on  questions  of 
law  which  arose  before  him,  as  hereinafter  stated. 
At  a  petty  sessions,  holden  at  the  public  office 
in  Workington,  in  and  for  the  division  of  Work- 
ington, in  the  county  of    Cumberland,   on    the 
Ist  Dec.  1875,  and  by  adjournment  on  the  9th 
Feb.  1876,  an   information  preferred  by  Joseph 
Marshall    (hereinafter    called    the    respondent), 
against  Robert  Bimie  (hereinafter  called  the  ap- 
pellant), under  the  Act  1  <&  2  Will.  4,  c.  32,  s.  30, 
charging  that  he,  the  said  Robert  Biimie,  did, 
within  three  calendar  months  then  last  past  (to 
wit)  on  the  13th  Nov.  1875,  at  the  parish  oi  Work- 
ington, in  the  said  county,  unlavmill^  commit  a 
certain  trespass,  by  entering  and  being,  in  the 
daytime  of  the  same  day,  upon  a  certain  close  of 
land,  in  the  possession  and  occupation  of  Jacob 
Waugh    and    James    Armstrong,    in  pursuit  of 
game,    without    the    license    or   consent  of    the 
owner  of  the  land  so  trespassed  upon,  or  of  any 
person  having  the  right  of  killing  the  game  upon 
such  land,  or  of  any  other  person  having  any  right 
to  authorise  the  said  Robert  Bimie  to  enter  or  be 
upon  the  said  land  for  the  purpose  aforesaid,  con- 
trary to  the  statute  in  sucn  case  made  and  pro- 
vided, was  heard  and  determined  by  the    said 
justice,  the  said  parties  respectively,  or  their  re- 
spective attorneys,  being  then  present ;  and  upon 
such  hearing  the  appellant  was  duly  convicted 
before  the  said  justice  of  the  said  offence,  and  he 
adjudged  him  for  his  said  offence  to  forfeit  and 
pay  the  penalty  or  sum  of  Is.,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the 
respondent  the  sum  of  3L  \4ts.  6<2.  for  his  costs ; 
ana  if  the  said  several  sums  were  not  paid  forth- 
with he  adjudged  the  appellant  to  be  imprisoned  in 
the  House  of  Correction  at  Carlisle,  in  the  said 
county,  for  the  space  of  seven  days,  unless  the 
said  several  sums,  and  all  costs  and  charges  of  the 
commitment  and  conveying  of  the  appellant  to 
the  said  house  of  correction  should  be  sooner 
paid. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent  and  found  as 
a  fact  that  on  the  13th  Nov.  last  (the  day  named 
in  the  information)  the  appellant  was  upon  certain 
inclosed  land  in  the  parisn  of  Workington  afore- 
said, in  the  occupation  of  Jacob  Waugh  and  James 
Armstrong,  witn  a  gun  in  his  possession,  with 
which  he  there  shot  a  partridge  and  a  hare.  And 
it  was  further  proved  on  the  part  of  the  respon- 
dent and  not  denied  by  the  appellant  that  the  land 
where  the  game  was  shot  formed  part  of  the  glebe 
land  belonging  to  the  rectoxy  of  Workington. 
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On  the  first  day  of  hearing  it  was  alleged  on 
behalf  of  the  respondent,  and  not  denied,  that  the 
rector  of  Workington  or  his  licensee  had  always 
exercised  the  privilege  of  sporting  over  the  land 
in  question ;  bat  it  was  contended  on  behalf  of 
the  appellant  that  he  (the  appellant)  was  the  game 
watcher  for  Messrs.  Peter  Iredale,  Thomas  Harri- 
son, and  William  Carruthers,  three  gentlemen 
who  claimed  to  be  the  lessees  of  the  right  of  sport- 
ing upon  the  land  in  question  under  Henry  Fraser 
Curwen,  Esq.,  the  lord  of  the  manor  of  Working- 
ton, who  it  was  alleged  by  the  appellant  was  en- 
titled to  exercise  sporting  privile^s  over  the  land 
bv  virtue  of  a  certain  Inclosure  Act  passed  in  49 
Geo.  3,  intituled  "  An  Act  for  Inclosing  Lands  in 
the  Townships  of  Workington  and  Winscales  and 
manor  of  Workington,  in  the  parish  of  Workington, 
in  the  County  of  Cumberland ;  "  but  as  the  appel- 
lant was  not  then  prepared  with  any  evidence  in 
support  of  his  allegation,  the  said  justice  did  upon 
the  application  of  the  app)el]ant's  attorney  adjourn 
the  hearing  of  the  said  information ;  and  the  same 
information  next  (by  virtue  of  successive  adjourn- 
ments) came  on  for  hearing  on  the  9th  Feb.  last, 
and  it  was  incumbent  on  the  appellant  to  prove 
his  right  to  go  on  this  land.  The  first  witness 
called  by  the  appellant's  solicitor  was  Mr.  Tom  Mil- 
bum,  the  clerk  of  the  magistrates,  and  the  solicitor 
to  Henry  Fraser  Curwen,  Esq.,  who  deposed  that 
Mr.  Curwen  was  the  lord  of  the  manor  oi  Working- 
ton, and  as  such  lord  claimed  the  riffht  of  shooting 
over  those  lands  in  the  parish  (S  Workington 
which  were  within  the  manor  of  Workington,  and 
also  that  Mr.  Curwen  had  let  all  the  rights  of 
shooting  within  a  certain  defined  area  which  was 
outlined  blue  on  a  plan  then  produced  to  witness. 
Witness  also  produced  a  draft  lease  which  had 
been  prepared  and  agreed  to  between  the  appel- 
lant's employers  and  Mr.  Curwen,  m  which  the 
parcels  were  described  as  follows :  **  Secondly,  all 
that  the  right  and  liberty  of  shooting,  hawking, 
fowling,  coursing,  hunting,  and  sporting  over  all 
and  singular  that  portion  of  the  Carwen  estates  and 
manor  of  Workington,  situate  in  the  parishes  of 
Workington,  Distington,  and  Dean,  in  the  county 
aforesaid,  which  are  particularly  specified,  deline- 
ated, and  described  in  the  plan  drawn  upon  the  front 
skin  of  these  presents,  and  therein  outlined  with  a 
blue  colour,  now  belonging  to  or  vested  in  the 
lessors,  or  which  they  have  any  right  or  title  to 
use  or  enjoy."  No  questions  were  asked  this  wit- 
ness as  to  whether  the  land  trespassed  upon  was 
within  the  manor  or  Workington.  Another  wit- 
ness was  then  called  by  the  appellant,  who  stated 
that  he  had  lived  almost  all  his  lifetime  in  the 
neighbourhood  of  Winscales,  and  had  farmed  land 
there  under  the  lord  of  the  manor.  That  he 
remembered  the  commons  before  they  were  in- 
closed, and  knew  the  land  occupied  by  the  respon- 
dent. That  some  of  it  belonged  to  the  Bector  of 
Workington  and  some  of  it  to  Mr.  Henry  Fraser 
Curwen,  but  that  he  thought  that  the  rector  would 
claim  the  common.  That  witness  did  not  know 
where  the  trespass  bad  been  committed.  Mr. 
Thos.  Harrison,  one  of  the  appellant's  employers 
was  then  examined,  and  deposed  that  he  was  one  of 
the  parties  to  the  agreement  for  taking  the  game 
on  Workington  and  Winscales  Commons.  That 
the  appellant  was  their  gamekeeper,  and  they 
authorised  him  to  go  upon  that  land ;  it  was  not 
Marshall's  (the  respondent'n)  land,  but  land  in  the 
occupation  of  Messrs.  Waugh  and  Armstrong. 


The  portion  of  land  in  question  was  in  the  town- 
ship of  Workington.  The  respondent's  attorney 
objected  to  this  evidence,  as  Mr.  Harrison  did  not 
see  the  trespass  committed,  but  he  ordered  the 
man  to  go  on  the  land. 

It  was  contended  by  the  appellant's  attoniej 
that  the  said  justice  had  no  jurisdiction  in  the 
matter,  as  a  bond  fide  question  of  title  was  raised 
by  the  proceedings,  and  that  the  appellant  had  a 
bond  fide  right  to  shoot  over  the  land  under  the 
agreement  with  Mr.  Curwen,  who,  it  was  alleged, 
was  entitled  to  the  game  by  virtue  of  the  provi- 
sions in  the  above-mentioned  Inclosnre  Act.    The 
respondftnt's    attorney    thereupon    proceeded   to 
address  the  said  justice  in  reply,  and  in  the  first 
place,  referring  to  the  draft  lease,  he  contended 
that  when  persons  other  than  the  lessees  sported 
upon  the  land  included  in  the  lease,  such  persons 
must  be  accompanied  by  the  lessees.     But  the 
said  justice  stopped  him,  and  he  then  contended 
that  no  evidence  had  been  produced  by  the  ap- 
pellant to  show  that   the  land  npon  which  the 
trespass  was  alleged  to  have  been  committed  was 
included  in  the  draft  lease,  or  was  within  the 
manor  of  Workington  ;  and  the  said  justice  being 
of  opinion  that  no  evidence  had  been  produced  bj 
the  appellant  to  show  the  connection  of  tho  land 
trespassed  upon  with  that  referred  to  in  the  drah 
lease,  or  that  the  land  trespassed  upon  was  within 
the  manor  of    Workington,  did    intimate   sneh 
opinion  to  the  appellant's  attorney,  and  did  offer  to 
adjourn  the  case  again  to  enable  the  appellant  to 

Sroduce  such  evidence;  but  the  appellant  sattomej 
eclined  to  accept  a  further  adjonmment  of  toe 
case,  insisting  that  he  had  set  up  a  bond  fide  claim 
of  title ;  whereupon  the  said  justice  convicted  the 
appellant  in  manner  before  stated,  being  satisfied 
that  no  bond  fide  claim  of  title  had  been  set  up  by 
the  appellant. 

The  question  of  law  arising  on  the  above  state- 
ments tor  the  opinion  of  this  honourable  court, 
therefore,  is,  whether  the  said  conviction  was 
legally  and  properly  made.  If  this  honourable 
court  should  bo  of  opinion  that  the  said  conTic- 
tion  was  legally  and  properly  made  then  it  is  to 
stand ;  but,  if  otherwise,  it  is  to  be  quashed. 

Bompas  argued  for  the  appellant. — It  is  to  be 
observed  that  the  magistrate,  in  referring  to  the 
adjournment  until  the  9th  Feb.,  says,  in  the  oaseb 
that  '*  it  was  incumbent  on  the  appellant  to  prove 
bis  right  to  go  on  this  land."  That  statement, 
upon  which  only  can  this  conviction  be  justified,  is 
contrary  to  law.  There  was  no  dispute  as  to  the 
bond  fide  nature  of  the  appellant's  claim,  and  that 
being  so,  the  magistrate's  jurisdiction  was  therd)7 
ousted.  The  question  which  the  magistnte 
further  considered,  and  which  was  beyond  his 
jurisdiction,  was  whether  the  appellant  showed 
any  prima  facie  evidence  of  the  right  whidi  he 
admittedly  claimed  in  good  faith.  [Gkovk,  J.~ 
Was  it  not  a  question  of  fact  for  him  to  decide 
whether  the  place  of  the  alleged  question  was 
within  the  bounds  of  the  right  he  claimed?] 
R.  V.  Cridland  (7  £.  &  B.  853)  was  decided  upon 
another  point,  but  the  opinions  expressed  concern- 
ing this  one  have  since  been  approved  and  acted 
upon  ;  tho  general  rule  was  there  said  to  be  tiiat 
in  case  of  summary  convictions  justices  have 
jurisdiction  to  determine  whether  the  daiin  of 
title  to  real  property  is  set  up  bond  fide;  bat  if  it 
is  bond  fide  set  up,  they  have  no  jarisdiotioii  to 
proceed  further  in  the  matter    uia  that  tfad  ffo* 
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viso  in  statute  1  &  2  Will.  4,  o.  32,  s.  30,  viz,, 
^  that  any  nerson  charged  with  any  snch  trespass 
shall  he  at  liberty  to  prove  by  way  of  defence  any 
matter  which  would  have  been  a  defence  to  an 
action  at  law  for  such  trespass/'  does  not  give 
justices  jurisdiction  upon  a  charge  of  trespass  in 
pursuit  of  game,  to  determine  a  claim  of  title 
to  hmd  against  the  wish  of  the  defendants.  The 
iurisdiction  of  justices  under  this  statute  has 
been  recently  considered  in  the  Court  of  Common 
Pleas ;  although  the  conviction  was  affirmed,  the 
question  was  admitted  to  be  only  whether  a  rea- 
sonable and  honest  claim  of  right  was  involved  : 
{Waikina  v.  Ifa/or,  33  L.  T.  Rep.  N.  S.  352; 
L.  Bep.  10  0.  P.  662).  That  the  claim  of  right 
to  shoot  under  this  Inclosure  Act  was  a  reason- 
able question  appears  from  the  similar  question 
raised  before  the  Exchequer  Chamber  in  aowerhy 
▼.  8mUh  (31  L.  T.  Eep.  N.  S.  309 ;  L.  Eep.  9  C.  P. 
624). 

Henry,  for  the  respondeut. — The  magistrate 
was  right  in  demanding  some  proof  of  a  bond  fide 
oUum  to  the  particular  land  over  which  the  appel- 
lant was  shooting.  A  man  claiming  to  shoot 
over  the  land  belonging  to  another  ought  to  do 
more  than  produce  a  lease  of  the  shooting  over 
some  lands  therein  described  —  he  should  give 
some  evidence  at  least  of  the  identity  of  the  land 
described  with  the  place  in  which  he  was  alleged 
to  be  trespassing.  An  opinion  was  expressed  by 
Williams,  J.  in  Morden  v.  Porter  (7  C.  B..  N.  S., 
641),  that  the  pB^rtj  trespassing  is  not  the  less 
ffuilcy  of  the  onence  under  thi3  Act  because  he 
bond  fide  believes  that  he  has  the  licence  of  the 
occupier  to  shoot  over  the  land.  And  this  was 
the  conclusion  of  the  Court  of  Queen's  Bench  in 
ComweU  v.  Sanders  (3  B.  &  S.  206). 

Bampaa,  in  reply. — It  sufficiently  appears  that  a 
bond  4de  claim  on  the  appellant  s  part  existed, 
and  the  magistrate  had  no  right  to  consider  its 
nature  or  its  limit :  (Beg,  v.  Justices  of  Derby* 
shire,  11  W.  B.  780).  Justices  are  judges  only  of 
whether  the  claim  is  bond  fide  and  reasonable : 
(LeaU  V.  Vine,  30  L.  J.  207,  M.  C. ;  Legg  v.  Pardoe, 
9  C.  B.,  N.  S.,  289)  and  this  was  admitted  by  every- 
body. 

Clbasbt,  B. — ^The  question  for  us  is  whether 
this  conviction  was  legally  and  preperly  made. 
It  appears  to  me  that  it  was,  for  I  think  the  facts 
as  they  are  stated  justify  the  magistrate's  conclu- 
sion that  his  jurisdiction  was  not  ousted  by  any 
bond  fide  claim  of  title.  It  is  not  sufficient  for  a 
person  charged  under  this  Act  to  say,  I  claim  title 
to  this  land.  Neither  the  claim  is  to  be  allowed, 
nor  the  magistrate's  decision  is  to  be  supported 
without  some  substantial  foundation,  and  I  con- 
olnde  from  the  facts  stated,  that  the  materials 
upon  which  the  magistrate  was  justified  in 
exercising  his  discretion  by  finding  no  bond  fide 
olftim,  were  sufficient.  No  doubt  this  gentleman, 
the  rector,  had  always  enjoyed  the  right  of  shoot- 
ing over  this  ground ;  but  it  was  contended  that 
the  appellant,  being  the  game  watcher  of  three 
ffentlemen  who  leased  some  shooting  from  the 
lord  of  the  manor,  was  exercising  the  lord's  right 
onder  an  Inclosure  Act  to  shoot  over  the  same ; 
on  the  first  day,  the  appellant  being  unprepared 
witii  his  evidence,  the  magistrate  adjourned  the 
ftnrther  hearing  of  the  information,  and,  as  he 
states,  when  it  came  on  again,  it  was  incumbent 
on  tlM  appellant  to  prove  his  right  to  go  on  this 
land;  in  this  the  magistrate  was  qnite  right,  at 


least,  to  the  extent  that  the  appellant  had  to  show 
a  bond  fide  claim  to  shoot  upon  the  particular 
land  on  which  he  was  alleged  to  be  trespassing. 
A  plan  and  a  draft  lease  were  produced  as  evi- 
dence on  his  behalf,  and  we  must  take  it  that  at 
this  period  of  the  case  before  the  magistrate  the 
onus  of  proof  rested  upon  the  appellant.     No 
question,  nowever,  was  asked  by  him  as  to  whether 
the  land  on  which  he  was  shooting  was  included 
in  the  demise  of  which  the  document  produced 
was  a  draft.    It  did  not  appear,  indeed,  that  any 
of  the  appellant's  witnesses  knew  where  the  al- 
leged trespass  had  taken  place.    The  magistrate 
intimated  to  the  appellant  s  solicitor  his  opinion 
of  this  deficiency  in  the  defence,  and  ofiered  an 
adjournment  to  supply  it ;  but  the  appellant  de- 
clined   the    offer,    and   elected   to   stand    upon 
what  he  had  proved.    The  magistrate  may  &irly 
have  presumed  that  his  inability  to  establish  this 
identity  of  the  land  was  the  cause  of  his  refusal 
to  accept  another  adjournment.    He  at  all  events 
held  that  the  appellant's  omission  to  prove  what, 
if  possible,  must  have  been  very  easy,  was  suffi- 
cient to  throw  doubt  upon  the  good  fkith  of  his 
claim  of  right.    The  magistrate,  concluding  that 
the  appellant  had  no  bond  fide  excuse  for  the  tres- 
pass, exercised  his  jurisdiction  and  convicted  him; 
and  I  think,  under  the  circumstances,  he  was  justi- 
fied in  doing  so. 

Gbove,  J. — I  am  of  the  same  opinion.  I  am  not 
prepared  to  say  this  case  might  not  be  read  in  a 
different  way,  but  I  think  it  is  capable  of  being 
interpreted  so  as  to  justify  the  conclusion  of  the 
magistrate.  It  seems  to  me,  we  may  fairly 
take  it  that  at  the  first  hearing  the  rector  was 
proved  to  have  always  exercised  the  right  of 
shooting  over  this  ground ;  and  it  became  then 
the  duty  of  the  appellant  to  show  a  bona  fide 
claim  of  right  to  shoot  at  the  same  place.  This  I 
assume  is  all  the  magistrate  meant  when  he  said, 
"  it  was  incumbent  on  the  appellant  to  prove  his 
right  to  go  on  this  land."  Instead  of  showing  a  6ofici 
fide  claim  which  would  answer  the  charge  against 
him,  the  appellant  called  a  witness  who  gave  some 
evidence  of  his  right  to  shoot  over  some  land  not 
identified  with  the  loctis  in  qtLO  of  the  alleged 
trespass,  but  he  never  asked  him  a  question  about 
that  particular  spot ;  and  his  other  two  witnesses 
carried  his  case  no  further.  The  magistrate,  upon 
this,  and  upon  the  appellant's  refusal  of  another 
adjournment,  not  unreasonably,  I  think,  concluded 
that  the  appellant's  claim  of  right  was  not  bond  fide, 
and  that  he  was  trespassing  upon  the  particular 
land  concerning  which  he  was  charged,  although 
he  might  have  some  claim  to  shoot  elsewhere.  I 
regret  that  the  case  is  not  stated  more  clearly  and 
decidedly  ;  it  certainly  is  not  free  from  ambiguity, 
but  reading  it  as  I  do,  I  think  there  is  enough  in 
it  to  show  that  the  magistrate  might  have  been 
right. 

Field,  J. — I  am  not  able  to  come  to  the  same 
conclusion.  There  is  no  distinction  in  the  prin- 
ciples of  law  upon  which  we  base  the  inferences 
we  draw  from  the  case,  but  the  statements  are  so 
ambiguous  that  we  differ  as  to  their  eficct.  Lord 
Campbell  said  in  Reg.  v.  Cridland  (at  p.  867), 
"  Though  no  evidence  of  title  was  actually  offered, 
it  was  quite  clear  that  a  bond  fi/ie  claim  of  title 
was  set  up ;  and  when  such  a  claim  is  so  set  up, 
it  seems  to  me  that  justices  have  no  longer  juris- 
diction to  proceed  to  a  summary  conviction." 
And  in  WiiU  v.  Feast   (L.  Bep.  7  Q.  B.  353^ 
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Blackburn,  J.,  said,  at  page  360,  with  respect  to  a 
fair  and  reasonable  supposition  of  right,  "  I  am  far 
from  saying  that  there  may  not  be  many  cases 
where  orders  of  a  superior  might  well  afford  fair 
and  reasonable  ground,"  and  he  held  the  justices 
were  right  in  their  conviction  there,  because,  on 
the  evidence,  there  was  no  fair  or  reasonable 
ground  shown  for  the  appellant's  supposition.  I 
uiink,  upon  the  strength  of  those  authorities,  that 
when  the  bona  fides  of  a  defendant's  claim  of  title 
is  ignored  by  a  magistrate,  he  is  bound  to  state 
clearly  his  grounds  for  arriving  at  such  a  conclu- 
sion. I  doubt,  upon  the  statements  in  this  case, 
whether  the  magistrate  understood  what  was 
sufficient  for  the  appellant  to  prove,  or  even  what 
a  bond  fide  claim  of  right  means.  I  can  well 
imagine  a  claim  of  this  kind  being  raised  upon  a 
good  foundation,  even  although  the  rector  has  long 
enjoyed  the  shooting.  It  was  proved  that  the 
appellant  was  authorised  to  go  upon  this  land  by 
the  people  who  rented  the  shooting  from  the 
lord  of  the  manor,  and  who  seemed  to  have 
a  bond  fide  claim  to  it.  Considering  the 
terms  of  the  lease,  and  all  the  circumstances, 
I  do  not  think  the  magistrate  was  justified  in 
drawing  the  inference  that  an  omission  to  put  a 
particular  question  was  proof  of  the  appellant's 
bad  faith  with  res[)ect  to  his  defence.  This 
summary  jurisdiction  in  such  cases  ought  not,  in 
my  opinion,  to  be  extended,  and  the  exercise  of  it 
in  this  matter  ought  not,  I  think,  to  be  affirmed. 

Judgment  for  respondent. 

Leave  to  appeal  was  refused. 

Solicitor  for  appellants,  Bischoff,  Bompass,  and 
Bischof. 

Solicitors  for  respondent,  Helder  and  Eoberis, 
for  J.  Webster,  Whitehaven. 


Friday,  April  28,  1876. 
Burt  (app.)  v,  Cbebbtbohn  (resp.) 
School  board  byelaw — Attendance  at  school — Work- 
shops—30  ^  31  Vict  c  146,  s,  14 ;  33  ^  34  Vict. 
c.  76,  s,  74. 
A  byelaw  made  by  a  school  board,  with  the  approval 
of  the  Education  Department,  under  the  Jatemen' 
tary  Education  Act  1870  (33  ^  34  Vict.  c.  75),  s. 
74,  provided  that  all  children  in  tlie  district  sub- 
ject  to  the  Act  should  attend  school  for  thirty 
hours  a  week. 
The  justices  refused  to  convict  the  respondent  for 
neglecting  to  cause  his  son,  between  five  and  thir- 
teen  years  of  age,  to  attend  school  as  required  by 
that  byelaw,  because  the  son  was  employed  in  a 
boot  manufactory,  and  attending  school  more  than 
ten  hours  a  week,  pursuant  to  the    Workshops 
Regulation  Act  1867  (30  ^  31  Vict.  c.  146),  s.  14. 
Held,  upo7i  a  case  stated,  that  this  byelaw  was  not 
contrary  to  the  said  section  of  the  Workshops  Act, 
which  requires  every  child  who  is  employed  in  a 
workshop  to  attend  sclioolfw  at  least  ten  liours  a 
week ;  and  that  the  respondent  ought  to  have  been 
convicted. 
This  was  a  case  stated  for  the  opinion  of  this 
court  by  two  justices  of  the  peace  in  and  for  the 
West  Eiding  of  the  County  of  York  under  the 
statute  20  &  21  Yict.  c.  43,  on  the  application  in 
writing  of  the  said  Reginald  Bury,  the  appellant, 
who  was  dissatisfied  with  their  determination,  the 
appellant  having  duly  entered  into  a  recognisance 
to  prosecute  the  appeal. 


On  the  19th  Feb.  1876,  the  said  Beginald  Buy 
duly  laid  information   in  due^form   of  law  as 

follows : 

To  Joseph  Cherrybohn,  of  Banudi^,  in  tha  Ooan^  of 
Toxk,  shoemaker. 

West  BidiDg  of  Yorkshire,— Whereas  infonnatiim  baft 
this  day  been  laid  by  Beginald  Bury  on  behalf  of  tiia 
School  Board  for  the  district  of  the  Borough  of  Banskiy 
in  the  said  Biding  before  one  of  the  said  jnatioM  aetiiif 
in  and  for  the  West  Biding  of  the  County  of  York  fat 
that  you  the  said  Joseph  Cherrybohn,  reaiamg  within  tiia 
said  district  of  the  said  School  Board,  and  within  tks 
said  borough  of  Bamsley,  being  the  parent  of  a  oartria 
child  called  John  Cherrybohn,  redding  with  yoii  witida 
the  said  district,  and  being  not  less  than  fiva  nor  mtus 
than  thirteen  years  of  age,  did  within  aix  montha  last 
past,  to  wit  on  the  18th  Feb.  inst.,  nnlawfolly  neglect 
and  omit  to  cause  the  said  child  to  attend  sohool  aa  re- 
quired  by  the  bye-laws  of  the  said  Sohool  Board,  made 
and  confirmed  in  pursuance  of  the  Elementary  EdneatioB 
Act  1870,  there  being  no  reasonable  canae  lor  saoh 
attendance,  contrary  to  the  said  byeJawa. 

On  the  8th  March  1876,  the  said  i] 
came  on  to  be  heard  before  the  said  juBtioes  at  a 
petty  sessions  at  Bamsley  in  the  West  Biding  of 
the  County  of  York,  when  the  said  fieginald  Bm 
appeared  before  the  said  justices,  and  alao  the  win 
of  the  said  Joseph  Cherrybohn. 

Upon  the  hearing  of  the  information,  Beigamin 
Clegg,  school  warden  to  the  said  board,  proTsd 
the  non-attendance  of  the  child  at  Bchool  on  the 
day  named,  and  that  the  child  was  tweWe  yean  of 
a^e  on  the  11th  May  1875,  also  the  bylaws 
of  the  said  school  board,  and  that  the  ohild  wai 
in  the  third  standard  of  the  Gk>yemment  code  of 
February  1871. 

It  was  proved  by  the  wife  of  the  said  de- 
fendant, and  admitted  by  the  said  informani 
Beginald  Bury,  that  the  said  ohild  was  emplpjed 
in  ^e  boot  manufactory  of  Charles  Bollinsoot  in 
Bamsley  aforesaid,  and  attended  school  half  time 
regularly,  pursuant  to  the  Workshops  Begolatioo 
Act  1867  (30  &  31  Vict.  c.  146.) 

On  the  part  of  the  appellant  it  was  c(mtended 
that  by  virtue  of  the  bye-laws  of  the  said  boiid 
made  in  pursuance  of  the  74th  section  of  the 
Education  Act  1870,  the  said  board  ooold*  if  th^ 
thought  fit,  compel  children  to  attend  school  fnU 
time,  notwithstanding  that  such  children  wen 
working  at  a  workshop  and  attending  sohool  in 
conformity  with  the  provisions  of  the  alorenid 
Workshops  Begulation  Act.  «That  Uiere  vii 
nothing  m  the  Workshops  Begi^tion  Act  f^ 
straining  the  compulsory  powers  conferred  on 
the  board  by  the  Education  Act»  as  the  foriMr 
Act  merely  provided  that  children  should  not 
work  except  on  certain  conditions  as  to  time  sad 
education.  That  there  was  nothing  oontanvy  ia 
the  said  bye-laws  to  anything  oontained  in  sbj 
Act  for  regulating  the  education  of  ohildna 
employed  in  labour,  and  that  the  said  Edncatins 
Act  overrode  the  said  Workshops  Act. 

The  said  justices,  after  hearin|p  the  whole  of  tin 
evidence,  dismissed  the  information,  they  being  of 
opinion  that  as  the  said  child  was  fulfilling  the 
conditions  and  provisions  of  the  said  WorUio|is 
Begulation  Act,  the  School  Board  conld  not  ooift- 
pel  him  to  attend  school  full  time  onder  Um  wA 
byelaws. 

The  question  of  law  arising  is,  are  the  Bansky 
School  Board  able  to  enforce  their  bydaws  snisit 
children  under  thirteen  years  of  age,  who^altaOQgh 
not  obeying  such  byelaws,  attend  sdiool  aadolhi^ 
wise  observe  the  conditions  of  the  WoriBriwpi 
Begulation  Act  P 
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Does  the  Edacation  Aot  1870  override  this  and 
other  AotB  regulating  the  edaoation  of  children 
einployed  in  labour  P 

The  opinion  of  the  cocrt  is  therefore  asked 
upon  this  point. 

The  bve-laws  of  the  Bamsley  School  Board  had 
been  duly  approved  hj  the  Education  Department. 
By  one  ot  them  the  time  required  for  the  attend- 
ance at  school  of  children,  subject  to  the  provisions 
of  the  Elementary  Education  Act  1870,  was  thirty 
hours  a  week.  Another  bye-law,  the  third,  re- 
peated the  provisoes  contained  ia  sub-sect.  2  of 
sect.  74  of  that  Act,  the  last  being  that  nothing 
in  the  bye-laws  was  intended  to  be  contrary  to  any- 
ihing  oontdined  in  any  Act  for  regulating  the 
edacation  of  children  employed  in  labour. 

Hugh  Shield  argued  for  the  appellant,  the  clerk 
of  the  School  Board. — ^The  question  is  whether  the 
bye-law  of  this  School  Boai^,  requiring  the  attend- 
ance of  all  children  within  the  district  for  thirty 
hours  a  week,  is  contrary  to  the  provisions  of  the 
Workshops  Regulation  Act  1867  (30  &  31  Vict.  c. 
146),  and  therefore  invalid.    By  sect.  14  of  that 
Act  "The  following  regulations  shall  be  made 
(subject  to  the  provisions  hereinafter  mentioned) 
respecting  the  ^ncation  of  children  employed  in 
workshops :  (1)  Every  child  who  is  employed  in  a 
workshop  shall  attend  school  for  at  least  ten  hours 
in  every  week,  during  the  whole  of  which  he  is  so 
employed.    (2)  In  computing  for  the  purpose  of 
this  section  the  time  during  which  a  child  has 
attended    school   there    shall   not    be   included 
any  time  during  which  such  child  has  attended 
either  (a)  in  excess  of  three  hours  at  any  one 
time,  or  in  excess  of  five  hours  on  any  day ;  or  (b) 
on  Sundays;    or  (c)  before  eight  o'clock  in  the 
morning,  or  after  six  o'clock  in  the  evening :  pro- 
Tided  that  the  non-attendance  of   any  child  at 
school  shall  be  excused — (1)  For  any  time  during 
which  he  is  certified  by  the  principal  teacher  of 
the  school  to  have  been  prevented  from  attend- 
ance by  sickness  or  other  unavoidable  cause ;  (2) 
for  any  time  during  which  the  school  is  closed  for 
the  customary  holmays,  or  for  some  other  tem- 
porary cause;  (3)  for  any  time  during  which  there 
18  no  school  which  the  child  can  attend  within  one 
mile  (measured  according  to  the  nearest  road) 
from  the  workshop  or  the  residence  of  such  child." 
The  bye-laws  are  subject  to  sect.  74  of  the  Ele- 
mentuy  Education  Act  1870  (33  &  34  Vict.  c.  75), 
bry  whi^  "  Every  school  board  may  from  time  to 
tmie,  with  the  approval  of  the  Education  Depart- 
ment, make  bye-laws  for  any  of   the  following 
pnrpoees:  (1)  xtequiring  the  parents  of  children 
of  each  age,  not  less  than  five  years  nor  more  than 
thirteen  years,  as  may  be  fixed  by  the  bye-laws,  to 
oaoee  such  children  (unless  there  is  some  reason- 
whle  excuse)  to  attend  school ;  (2)  Determining  the 
time  during  which  children  are  so  to  attend  school; 
provided  that  no  such  bye-law  shall  prevent  the 
withdrawal  of  any  child  from  any   religious  ob- 
aervanoe  or  instruction  in  religious  subjects,  or 
■hall  require  any  child  to  attend  school  on  any  day 
ezclosively  set  apart  for  religious  observance  by 
the  religions  body  to  which  his  parent  belongs,  or 
shall  be  contrary  to  anything  contained  in  any 
Aot   for   reguiatmg    the  education  of   children 
empkyed  in  labour;    thirdly,  providing  for  the 
•dmiwrion  or  payment  ci  the  whole  or  any  part  of 
the  fees  of  any  child,  where  the  parent  satisfies 
tfie  aohool  boara  that  he  is  unable  rrom  poverty  to 
pi^  the  same;  fourthly,  imposing  penalties  for 


the  breach  of  any  bye-laws ;  fifthly,  revoking  or 
altering  any  bye-law  previously  made.    Provided 
that  any  bye-law  under  this  section  requiring  a 
child  between  ten  and  thirteen  years  oi  age  to 
attend  school  shall  provide  for  the  total  or  partial 
exemption  of   such  child  from  the  obligation  to 
attend  school,  if  one  of  her  Majesty's  inspectors 
certifies  that  such  child  has  reached  a  standard  of 
education  specified  in  such  bye-law.    Any  of  the 
following  reasons  shall  be  a  reasonable  excuse, 
viz. : — First,  that  the  child  is  under  efficient  instruc- 
tion in  some  other  manner;  secondly,  that  the  child 
has  been  prevented  from  attending  school  by  sick- 
ness or  any  unavoidable  cause ;  thirdly,  that  there 
is  no  public  elementary  school  open  which  the 
child  can  attend  within  such  distance,  not  exceed- 
ing three  miles,  measured  according  to  the  nearest 
raad  from  the  residence  of  such  chUd,  as  the  bye- 
laws  may  prescribe.    The  School  Board,  not  less 
than  one  month  before  submitting  any  bye-law 
under  this  section  for  the  api)roval  of  the  Educa- 
tion Department,  shall  deposit  a  printed  copy  of 
the  proposed  bye-laws  at  their  office  for  inspection 
by   any  ratepayer,  and  supply    a  printed   oopv 
thereof  gratis  to  any  ratepayer,  and  shall  publish 
a  notice  of  such  deposit.    The  Education  Depart- 
ment before  approving  of  any  bye  laws,  shall  be 
satisfied  that  such  deposit  has  been  made,  and 
notice  published,    and  shall  cause  such  inauirv 
to  be  made  in  the  school  district  as  they  tnink 
requisite.    Any  proceeding  to  enforce  any  bye  law 
may  be  taken,  and  any  penalty  for  the  breach  of 
any  bye  law  may  be  recovered  in  a  summary 
manner,  but  no  penalty  imposed  fbr  the  breach  of 
any  bye  law  shall  exceed  such  amount  as,  with 
the  costs,  will  amount  to  5s.  for  each  offence,  and 
such  bye  laws  shall  not  come  into  operation  until 
they  have  been  sanctioned  by  her  Maj  estv  in  OounciL 
It  shall  be  lawful  for  Her  Majesty,  by  order  in 
council,  to  sanction  the  said  bye  laws,  and  there- 
upon the  same  shall  have  effect  as  if  they  were 
enacted  in  this  Act."    With  respect  to  this  par- 
ticular point,  the  Workshops  Act  merely  limits  the 
common  law  right  of  parents  to  employ  their 
children  in  the  various  kinds  of  labour  there  men- 
tioned.   Thev  are  bound,  at  the  same  time,  to 
make  their  children  attend  school  for  ten  hours  a 
week  at  least,  or  are  otherwise  liable  to  a  penalty. 
The  whole  statute  is  a  restraining,  not  an  enabling 

Eiece  of  legislation ;  the  preamble  says,  "  Whereas 
J  the  Factory  Acts  Extension  Act  1867,  provi- 
sion is  made,  amongst  other  things,  for  regula- 
ting the  hours  during  which  children,  young  per- 
sons, and  women  are  permitted  to  labour  in  any 
manufacturing  process  conducted  i  i  an  establish- 
ment where  fift^or  more  persons  are  employed. 
And  whereas  it  is  expedient  to  extend  protection 
so  far  as  respects  the  regulation  of  the  hours  of 
labour  to  children,  young  persons,  and  women 
working  in  smaller  establishments." 

The  respondent  did  not  appear. 

Bramwell,  B. — I  certainly  wish  we  could  have 
heard  what  arguments  might  have  been  advanced 
on  the  respondent's  side;  but  I  hope  another 
appeal  may  oe  brought  upon  a  similar  case,  and 
in  that  hope  I  am  prepared  to  give  my  judgment 
now  upon  the  best  consideration  we  have  been 
able  to  give  to  the  matter.  It  seems  to  me  our 
judgment  should  be  for  the  appellant.  I  think 
Mr.  Shield  took  an  accurate  view  of  the  Workshops 
Begulation  Act  1867,  when  he  contended  that  it 
was    not  an  enabling,   but   only  a   restraining 
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Rtatute.    It    provides    that   a   parent   shall  not 
work  his  children  at  a  certain  age  except  upon 
certain  terms.    Amongst    other  restrictions    no 
child  under  thirteen  is  to  work  unless  he  attends 
school  for  ten  hour  a  week.    The  object  of  the 
statute  is  to  regulate  the  labour  of  children,  and 
incidentally    it   provides    them  with    a    certain 
amount  of  education.    The  Elementary  Education 
Act  1870,  was  passed  with  an  entirely  dilEorent 
object.    It    aims  at  and  provides  for  education 
only,  and  applies  not  only  to  children  employed 
in  labour  but  to  ail  children.    Unless  there  were 
an  express  limitation,  this  Act  would  govern  all 
previous  Acts  relating   in  any  way  to  the  same 
subject ;  and  it  is  perfectly  clear  that  this  byelaw 
would  be  justified,  except  for  certain  words  in  the 
Act  itself.    Let  us  consider  what  it  is  that  limits 
the  effect  of  the  Act.    The  question  turns  more 
upon  the  provision  in  the  Act  than  the  restriction 
in  the  byelaws.    The  3rd  byelaw  has  .not  so  much 
effect  upon  the  question  as  the  proviso  in  the 
74th  section,  being  merely  a  precautionary  limita- 
tion.   They  may,  therefore,  be  both  of  them  in- 
terpreted together  by  the  meaning  of  the  words 
in  the  section  providing  that  no  byelaw  "  shall  be 
contrary  to  anything  contained  in  any  Act  for 
regulating  the  education  of  children  employed  in 
labour."    In  one  sense,  it  is  impossible  to  say  that 
this  does  not  introduce  a  state  of  things  contrary 
to  that  which  existed  before ;  it  is,  at  all  events, 
different,  but  to  my  mind  it  is  not  contrary  in  the 
sense  intended  by  the  Act.    I  think,  with  respect 
to  the  hours  for  attendance  at  school,  the  effect  is 
that  a  school  boEurd  may  determine  the  required 
number  of  hours  per  week,  provided  that  in  the 
case  of  children  employed  in  workshops    those 
hours  are  not  less  than  ten  hours  a  week.    If  the 
time  fixed  for  all  children  were  less  than  ten  hours, 
that  would  have  been  "  contrary "  to  something 
contained  in  the  Workshops  Regulation  Act  1867. 
This  interpretation,  no  doubt,    gives  rise  to  a 
diflBculty ;  for  unde^*  the  Workshops  Act,  a  child 
employed  in  labour  must  attend  school  ten  hours 
a    week    until   he    is    thirteen,   without  qualifi- 
cation,   but    under    the    Education  Act    he    is 
exempt    from    that     duty    after    ten    years    of 
age,    if   he  attains    to    a    particular    standard, 
and  receives  a  certificate.     It  certainly   seems, 
looking  at  the  two  Acts  together,  that  even  with 
such  certificate  a  child  employed  under  the  Work- 
shops' Act  must  attend  ten  hours  a  week  at  school 
until  he  is  thirteen,  although  not  required  to  do 
so  by  the  School  Board.    Notwithstanding  this 
possibly  unintended  consequence  of  the  combined 
working  of  the  two  Acts,  I  can  entertain  no  doubt 
that  these  provisions  ought  to  be  read  together. 
Is  it  conceivable  that  a  school  board  should   be 
compelled  to  limit  the  better  education  to  children 
not  employed  in  certain  particular  kinds  of  labour, 
when  the  education  of  those  children  has  hitherto 
been  better  provided  for  than   that  now  subject 
to  its  control  F    When  one  looks  at  the  objects  of 
both  statutes,  it  cannot  be  supposed  that    the 
children  brought  up    to    certain    named  trades 
should  be  worse  off  in  the  way  of  education  than 
those  employed  in  trades  not  mentioned  in  the 
Workshops    Eegulation  Act.      Looking    at    the 
words  of  the  two  enactments,  these  bye-laws  are 
not  contrary  to,  although  making  some  alteration 
in,  the  previous  legislation  concerning  children 
employed  in  labour.    In  no  sense  can  they   be 
Baia  to  repeal  or  to  oppose  the  provisions  of  the 


Workshops  Act,'and  therefore  they  are  valid.    I 
think  the  appeal  must  be  allowed* 

Mellor,  J. — I  am  of  the  same  opinion.  It 
strikes  me  that  this  Elementary  EdaoationAot 
1870,  was  intended  to  increase  the  amount  of 
education  which  had  been  required  by  preceding 
legislation,  and  we  have  merely  to  see  wheiher 
these  bye-laws  are  in  excess  of  the  power  oonferred 
upon  school  boards  by  sect.  74.  The  principal 
object  of  the  Workshops  Regulation  Act  1867,  was 
to  limit  the  hours  of  children's  work,  parents  and 
employers  being  made  liable  to  carry  out  that 
object.  Incidentally,  as  I  understand,  some  pro- 
vision was  made  for  children  engaged  in  the  work 
concerning  which  this  enactment  was  passed,  the 
penalty  for  breach  of  this  provision  being  imposed 
upon  the  parents  only  ana  not  upon  tbeemployen. 
The  statue,  however,  only  applied  to  handicralts, 
and  contained  no  enactments  for  the  education  of 
children  otherwise  employed.  The  Elementarr 
Education  Act,  on  the  other  hand,  applies  to  Jl 
children,  and  there  is  nothing  contrary  to  any 
Act  for  regulating  the  education  of  children  em* 
ployed  in  labour  in  enabling  school  boards  to  com' 
pel  such  children  to  attend  school  for  longer 
periods  than  those  required  by  such  Acts.  It 
would  be  monstrous  to  hold  that,  because  childrea 
are  employed  in  handicrafts,  their  parents  are  to 
be  absolved  from  affording  them  so  good  an  edu- 
cation as  if  they  had  adopted  other  kinds  of 
labour,  or  were  not  at  work  at  all.  We  shookl 
circumscribe  the  effect  of  the  Education  Act  in  a 
manner  which  I  think  was  never  intended  if  we 
were  to  hold  that  because  the  labour  laws  reqaiied 
of  these  children  ten  hours*  attendanoe  aft  aobool 
a  week,  therefore  they  should  be  excused  from  the 
thirty  hours'  attendance  demanded  of  all  ohildieo 
by  the  bye-laws  under  the  Education  Aok  I 
think  there  is  nothing  in  these  bye-laws  oontraiy 
to  the  Workshop  Act.  and  I  arrive  at  the  same 
conclusion  as  my  brother  Bramwell  that  the  re- 
fusal of  the  justices  to  convict  the  respondent  was 
wrong.  I  should  have  been  ^lad  to  hear  argu- 
ment of  counsel  on  the  other  side,  but  I  entartain 
no  doubt  at  all  on  the  subject. 

Denman,  J. — I  quite  agree  that  it  is  nnfortmiale 
we  have  had  no  argument  for  the  respondoDti 
but  I  feel  no  doubt  about  the  matter,  and  1  folly 
concur  in  allowing  this  appeal.  The  magistratoi 
have  decided  on  the  ground  that  this  bye-lav 
was  bad  in  that  by  its  general  words  it  required 
children  employed  in  workshops  to  attend  school 
thirty  hours  a  week  instead  of  the  ten  hours  neoei- 
sary  under  the  Workshops  Begulation  Act.  The 
magistrates  consider  that  this  bye-law  is  contnij 
to  the  ten  hours*  provision  of  the  statute ;  bat  is 
order  to  adopt  that  view  we  should  haTS  to  read 
the  words  "ten  hours  at  least"  to  mean  "tee 
hours  and  no  more."  That  diffioolty  is  aanolBcieBl 
reason  for  me,  but  I  agree  also  on  the  other  gronads 
given  by  my  brothers  Bramwell  and  Mdlor. 

Judgment  for  appdkmt 
Solicitors  for  appellant,  Smiderton  and  Ccfpe. 
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HOUSE   OF   LOBD8. 

Beportad  bj  C.  E.  Maldxv.  Esq.,  Burrister-at>Law. 


June  30  and  JvXy  3, 1876. 

(Before  Lords  Chelmsford,  Hatherlet  and 

O'Bjigan.) 

Rbo.  V,  The  Churchwardens  of  Wigan  and 

OTHERS. 

l&ROR   FROM   THE    COURT    OF   EXCHEQUER    CHAMBER 

IN   ENGLAND. 

Ijoanfor  repairing  church — Assignment  of  rates — 
Rate  after  lapse  of  twenty  years — 5  Oeo.  4,  c.  36, 
«.  1 — Mandamus, 
By  5  Cr€0,  4,  c.  36,  s,  1,  the  churclwoardens  of  any 
parish  are  empowered   to  "borrow  money  of  the 
Public  Works  Loan  Commissioners  for  specified 
purposes^  and  from  time  to  time    to  make  such 
annual  or  half-yearly  rates  for  the  repayment  of 
the  loan,  in  such  proportions  and  at  such  times 
as  shall  be  directed  by  the  commissioners,  and  to 
assign  the  rates  so  to  be  made  as  a  security  for  the 
repayment  of  the  loan  in  such  manner  as  the 
eommissi^mers  shall  appoint,  and  so  as  to  secure 
the  repayment  of  the  principal  with  interest  at 
the  rate  of  41.  per  cent,  per  annum,  by  annual  or 
half-yearly   instalments  within    the   period    of 
twenty  years  at  farthest  from  the  advancing  of 
the  loan. 
In  1849  the  churchwardens  of  W,  duly  borrowed 
4540L,  and  hy  indenture,  reciting  that  the  com- 
miseior^ers   had  directed   them  to   make  annual 
or   other  rates   to    secure    tlis   repayment,    they 
assigned  to  the  commissioners  all  the  rates  from 
time  to  time  to  be  made  pursuant  to  such  direc' 
tions  or  otherwise,  under  the  provisions    of  the 
Act,  with  a  proviso  that  on  the  repayment  of  the 
principal  sum  by  twenty  yearly  instalments  of 
2272.,  together  with  interest,  then  the  aesiqnment 
should  be  void.    Four  instalments  were  paid,  but 
after  1853  no  payment  was  m.ade,  and  in  1871 
tne  commissioners  obtained  leave  to  issue  a  man- 
damus to  the  churchwardens  to  make  a  rate  to 
pay  the  instalment  and  interest  due  in  1854. 
On  a  return  to  the  mandamus  setting  out  the  facts 

and  dales : 
Seld,  on  demurrer  (affirming  the  judgment  of  the 
court  below),  that  the  return  was  a  good  answer 
to  the  writ,  for  the  statute  expressly  and  implicitly 
forbade  the  making  of  a  rats  after  the  lapse  of 
twenty  years  from  the  advance  of  the  loan, 
A   peremptory  writ  of  mandamus   issued   by  the 
Queen's  Bench  being,  in  effect,  a  decision  upoji  the 
merits  of  the  case,  is  subject   to  review  by  a  Court 
of  Appeal, 
This  was  a  proceeding  in  error  from  a  judgment  of 
the  Court  of  Exchequer  Chamber  (Lord  Coleridge 
C.J.,  Bramwell,  Cleasby,  and  Pollock,  BB.,  Keat- 
ing, Grove,  and  Denman,  JJ.),  reported  ante,  vol. 
9,  p.  53;  L.  Bep.  9  Q.B.,  317;  30  L.  T.  Rep.N.  S. 
569,  reversing  a  decision  of  the  Court  of  Queen's 
Bench  upon  a  demurrer  to  returns  to  a  writ  of 
mandamus. 

The  facts  appear  briefly  in  the  headnote  above, 
and  the  writ  and  returns  are  fully  set  out  in  the 
reports  in  the  court  below. 

The  Attomey-Oeneral  (Sir  J.  Holker,  Q.C.)  and 
Cowie  appeared  for  the  appellants. 

Manisty,  Q.C,  Lopes,  Q.C,  Edwards,  Q.C.,  Fitz- 
adam,  Kenelm  Digby,  and  Part,  for  the  various 
respondents. 

'Die  argument  tamed  almost  entirely  upon  the 
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construction  of  the  Act  5  Qeo.  4,  c.  86.      The 
following  authorities  were  cited  or  referred  to : 

Cortis  V.  Kent  Waterworks  Company,  6  A.  A  E.  794 ; 

Reg.  ▼.  St.  Michael,  SouthamptonjeK.  &  B.  807  ; 

Reg.  Y.  Hursthoume  Tarrant,  £.  B.  A  £.  246 ; 

Rex  ▼.  8t.  Michael,  Pembroke,  5  A.  A  £.  603 ; 

Rex  Y,  DursUy,  5  A.  &  E.  10 ; 

Piggott  Y,  Bearhlock,  4  Moo.  P.  0.  399 ; 

Harrison  v.  Stickney,  2  H.  of  L.  Cas.  108. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : 

Lord  Chelmsford. — My  Lords,  the  determina- 
tion of  the   question  upon  this  appeal  depends 
entirely  upon  the  powers  of  the  Public  Works 
Loan  Commissioners,  and  the  obligations  of  the 
churchwardens  of  Wigan  under  the  5th  Greo.  4, 
c.  36.    These  powers  and  obligations  are  clearly 
explained  and  limited  by  the  first  section  of  that 
Act.     "  It  shall  and  may  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor  in  any  parish," 
with  certain  consents,  "  to  make  application  to  the 
commissioners  authorised  and  empowered  to  make 
advances  for  public  works,  for  any  loan  or  advance 
under  the  powers,  authorities,  provisions,  and  re- 
gulations of  the  said  Acts,  ana  this  Act;,  of  such 
sum  or  sums  as  shall  be  necessary  for  defraying 
the  expense,  or  any  part  of  the  expense,  of  re- 
building,  repairing,   enlarging,  or   otherwise  ex- 
tending   the    accommodation  in  any  church    or 
chapel  of  any  such  parish ;  and  if  such  commis- 
sioners shall  think  fit  to  entertain  such  application, 
and  shall  be  satisfied  that  such  consent  as  required 
by  this  Act  has  been  given  and  obtained,  it  shall 
and  may  be  lawful  for  such  commissioners,  and 
they  are  hereby  authorised  and  empowered   to 
make  and  grant  any  such  loan  or  advance  for  the 
purposes  aforesaid,  in  such  manner  as  such  com- 
missioners are  empowered  to  make  any  loan  or 
advance  under  the  authority  of  the  said  recited 
Acts,  or  any  of  them,  and  it  shall  be  lawful  for  such 
churchwardens,  together  with  the  overseers  of  the 
poor  of  or  for  any  such  parish,  with  respect  to 
which  such  application  shall  be  made  and  granted 
to  receive  the  sum  or  sums  so  advanced,  and  to 
apply  the  same  for  the  purposes  mentioned  in 
such  application ;  and  from  and  after  the  grant  of 
any  such  loan  or  advance  it  shall  be  lawful  for  the 
churchwardens  and  the  overseers  of  the  poor  of 
the  parish,  in  respect  of  which  such  loan  or  loans 
shall  be  advanced  as  aforesaid,  and  their  successors 
from  time  to  time,  for  the  time  being,  and  they 
are  hereby  authorised  and  required  to  make  such 
annual  or  half  yearly  rates  for  the  repayment  of  the 
sums  so  advanced  in  such  proportions  and  at  such 
times  as  shall  be  directed  and  appointed  by  the  said 
commissioners  in  that  behalf,  and  to  assign  the 
rates  so  to  be  made  as  aforesaid  as  a  security 
for  the  repayment  of  the  sums  so  advanced,  in 
such  manner  and  form  as  the  said  commissioners 
ehali  direct  and  appoint,  and  so  as  to  secure  the 
repayment  of  all  sums  so  advanced,  with  interest 
jhereon  at  and  after  the  rate  of  41.  per  centum  per 
annum,  by  annual  or  half-yearly  instalments,  on 
the  amount  of   the    principal   money  advanced, 
within  twenty  years  at  farthest  from  the  advancing 
of  any  such  sums  respectively."    It  was  argued, 
for  the  commissioners,  that  these  provisions  are 
merely  directory.     It  is  difficult  to  understand  in 
what  sense  this  is  meant,  for  nothing  can  be  clearer 
to  my  mind  than  the  imperative  character  of  the 
Act  to  prevent  the  commissioners  making  a  loan 
on  any  other  terms  than  the  securing  the  repay- 
ment of  it  by  annual  or  half-yearly  vvisA.'?Jv\\\'ev\\». 
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within  the  period  of  twenty  years.  It  is  said  that 
the  commissioners  might  have  directed  the  rates 
to  he  made  in  different  proportions,  and  also  at 
different  times  in  each  year.  It  is  true  they  might, 
hut  it  certainly  would  not  have  heen  so  convenient 
as  what  they  have  done  in  fixing  the  annual  pay- 
ment at  a  certain  amount,  and  in  requiring,  in 
general  terms,  yearly  or  half-yearly  rates  to  be 
made.  But  it  is  useless  to  consider  what  might 
have  been  done.  The  question  is,  whether  the 
parties  have  acted  in  obedience  to  the  Act.  The 
churchwardens,  by  the  indenture  of  17th  Sept. 
1849,  assigned  to  the  commissioners  the  annual  or 
other  rates  which  should  from  time  to  time  be. 
made  under  or  in  pursuance  of  the  direction  and 
appointment  of  the  commissioners,  by  virtue  of 
the  provisions  of  the  5th  Geo.  4,  c.  36,  with  a  pro- 
•  viso  making  void  the  assignment  on  payment  of 
the  4540Z.  borrowed  by  annual  instalments  of  227L, 
which  would  amount  to  that  sum  in  twenty  years. 
It  was  argued  that  by  the  terms  of  this  proviso 
the  commissioners  might  accept,  and  the  church- 
wardens might  pay,  the  4540L  in  any  other  manner 
than  by  these  annual  instalments.  That  proviso 
provides  for  the  payment  first  of  all  of  the  in- 
terest on  the  amount  borrowed ;  "  and  the  further 
sum  of  227^  in  or  towards  the  discharge  of  the 
said  principal  sum  of  45402.,  until  the  whole  of  the 
said  principal  sum  of  4540Z.,  and  the  interest 
thereof,  shall  be  discharged ;  then,  and  in  that 
case,  or  on  any  other  acceptance  of  the  said 
sum  of  4540Z.,  and  the  interest  thereof,  by 
or  imder  the  order  or  direction  of  the  said  Public 
Works  Loan  Commissioners,  the  assignment 
hereby  made  as  aforesaid  shall  become  absolutely 
void.'  Now,  it  appears  to  me  perfectly  clear  that 
any  stipulation  for  the  payment  of  the  loan  other- 
wise than  is  prescribed  by  the  Act,  cannot  possibly 
have  any  effect.  The  rates  having  been  thus 
assigned  to  the  commissioners,  rates  were  duly 
made  for  four  years,  and  the  annual  sum  of  227Z., 
amounting  together  to  9082.,  was  paid  to  the  com- 
missioners, the  last  instalment  being  paid  on  the 
13th  Dec.  1853.  It  is  hardly  necessary  to  advert 
to  the  creation  of  new  parishes  out  of  the  parish 
of  Wigan,  as  by  sect.  15  of  the  5  Greo.  4,  this 
makes  no  difference  in  the  question.  It  is  stated 
in  the  special  case  that  the  commissioners  applied 
from  time  to  time  for  payment  of  the  instalments 
subsequently  due.  The  nature  of  those  applica- 
tions is  not  stated,  nor  down  to  what  time  they 
were  continued.  Nor  does  it  appear  that  the  com- 
missioners took  any  action  upon  them.  The  discon- 
tinuance of  the  payment  of  the  instalments  was 
occasioned  by  the  refusal  of  the  vestry  in  1854  to 
levy  a  churcn-rate,  and  no  church-rate  has  been 
raised  in  the  parish  of  Wigan  since.  No  proceed- 
ing on  the  part  of  the  commissioners  took  place 
nntil  the  year  1867,  when  the  Court  of  Queen's 
Bench,  upon  their  application,  granted  a  rule 
calling  on  the  churchwardens  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  commandmg 
them  to  make  a  rate  or  rates  for  payment  of 
48412.  lbs,  10(2.,  interest  and  instalments  due  of  the 
principal  moneys  secured  by  the  indenture  of  the 
17th  Sept.  1849.  This  rule  was  enlarged  in  order 
that  a  special  case  mieht  be  stated  for  Ihe  opinion 
of  the  court.  Upon  the  argument  of  the  case  the 
court  ordered  a  mandamus  to  issue  commanding 
the  cbarohwardens  to  make,  lery,  and  collect  a  rate 
for  payment  o£  the  sum  of  22^^.,  one  year's  \n&Vi&\- 
ment  of  the  loan  of  45402.  due  on  tlie  17ViiiSev\u 
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1854,  and  interest  on  the  balance  of  the  principel 
sum.  Returns  were  made  to  the  matMiamuf  which 
were  demurred  to.  The  Court  of  Queen's  Bench 
gave  judgment  for  the  prosecutors  on  the  demorrer, 
and  ordered  the  peremptory  moA/^darnvs  to  issne, 
which  is  the  subject  of  our  consideration.  It  is 
unfortunate  that  there  is  not  the  slightest  report 
of  any  of  these  proceeding  in  the  Queen's  Bendi, 
so  that  we  are  deprived  of  the  advantage  of 
knowing  the  reasons  which  led  the  ooart  to  tiie 
conclusion  that  the  peremptory  mandamus  ought  to 
be  issued.  The  Court  of  Exchequer  Chamber  has  de- 
cided unanimously  that  it  ought  not  to  have  issued. 
In  considering  the  case,  it  is  necessary  to  clear 
the  way  of  a  difficulty  which  has  been  raised  as  to 
the  power  of  any  other  court  to  question  the  issuing 
of  a  writ  of  m^ndam.u8  by  the  Queen's  Bench,  whicn 
it  is  said  is  a  matter  entirely  of  discretion.  The 
Chief  Justice  of  the  Common  Pleas  appears  to  me 
to  give  some  countenance  to  this  suggestion.  His 
Lordship  says  (L.  Eep.  9  Q.  B.  325 ;  30  L.  T.  Bep. 
N.S.  574),  "  There  is  nothing  shown  save  that  wb 
money  has  not  been  paid,  and  this,  it  may  be,  by 
consent  of  the  commissioners;  though,  indeed, 
some  years  ago  they  appeared  to  have  asked  for  it, 
but  to  have  made  no  attempt  to  enforce  oom- 
pliance  with  their  request  by  any  legal  measure. 
Had  this  been  shown,  and  if  there  was  a  qaestioa 
whether  they  had  come  in  a  reasonable  time, 
calling  on  the  parish,  the  same  persons  as  near 
as  might  be,  to  make  good  their  default,  then  if 
the  right  is  discretionary  the  judgment  of  the 
Queen  s  Bench  on  the  motion  for  the  wandamms 
would  be  final.  But  no  question  of  discretion  of 
this  nature  arises  in  this  case."  And  in  anothor 
part  of  his  judgment  his  Lordship  says  (L.  Bcp. 
9  Q.  B.  323;  30  L.  T.  Eep.  N.S.  573),  "The 
Court  of  Queen's  Bench,  supposing  it  to  be  s 
matter  of  discretion,  do  not  state  that  they  have 
in  fact  exercised  that  discretion  upon  the  parti- 
cular circumstances  of  this  case,  or  whether  they 
were  of  opinion  that  the  commissioners  were  en- 
titled to  the  writ  ex  debito  justitice,  and  that  no 
question  of  discretion  arose."  Now  there  appears 
to  me  to  have  been  some  little  confusion  upon 
this  subject,  which  can  easily  be  removed.  A 
writ  of  mandamus  is  a  prerogative  writ,  and  noi 
a  writ  of  right,  and  it  is  in  this  sense  in  the  dis- 
cretion of  the  court  whether  it  shall  be  granted  or 
not.  The  court  may  refuse  to  grant  the  writ  nol 
only  upon  the  merits,  but  upon  some  delay,  or 
other  matter  personal  to  the  party  applying  for  it ; 
in  this  they  exercise  a  discretion  which  cannot  be 
questioned.  So  in  cases  where  the  right  in 
respect  of  which  a  rule  for  a  mandam%us  is  granted 
upon  showing  cause  appears  to  be  doabtfal,the 
court  frequently  grants  a  mandamus  in  order  thil 
the  right  may  be  tried  upon  the  retom,  this  also 
is  a  matter  of  discretion.  But  where  the  court 
grants  a  peremptory  mandamus,  which  is  a  deter- 
mination of  the  right,  and  not  a  mere  deiliog 
with  the  writ,  they  decide  according  to  the  merits 
of  the  case,  and  not  upon  their  own  diacretioo, 
and  their  judgment  must  be  subject  to  reyiew,  as 
in  every  other  decision  in  actions  before  then. 
Now  ought  this  mandamus  to  have  issued  P  That 
question  depends  entirely,  as  I  have  already  and, 
upon  the  Act  of  Parliament.  The  oommissioiMn 
could  only  make  loans  upon  certain  conditiona 
The  churchwardens  could  only  borrow  upon  oertam 
Qondiuons.  The  condition  upon  the  oonunisaioMn 
\a  ^^t^  \Xi«^  xcL\i»Nft  \ssiA  ^»k  seouritiy  oC  nftea  lor 
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the  repAyment  of  annual  or  half-yearly  instal- 
ments within  twenty  years  at  the  farthest.  They 
have  no  power  to  lend  on  any  other  terms. 
The  condition  on  the  charch wardens  is  that 
they  must  borrow  on  the  terms  of  repaying  the 
loan  by  annual  or  half-yearly  rates  within  twenty 
years.  They  can  borrow  upon  no  other  terms. 
The  intention  of  the  Act  with  respect  to  these 
loans  appears  to  be  that  the  ratepayers  in  the 
parish,  a  fluctuating  body,  should  be  chargeable 
for  twenty  years  with  rates  in  discharge  of  the 
loan,  but  that  ratepayers  after  twenty  years  should 
not  be  liable,  which  could  not  be  unless  after  the 
twenty  years  the  rates  were  no  longer  chargeable 
with  repayment  of  the  loan.  This  is  carefully 
provided  for  by  the  direction  as  to  annual  pay- 
ments to  be  made  in  twenty  years.  Now  the 
mandamus  issued  in  1871  is  to  levy  a  rate  for  the 
payment  of  the  instalment  due  on  the  14th  Sept. 
1854.  This  rate  must  necessarilj  be  levied  more 
than  twenty  years  from  the  advancing  of  the  loan 
in  1849,  and,  as  it  appears  to  me,  in  the  teeth  of 
the  Act.  If  this  can  be  supported  it  will  follow 
that  the  churchwardens  may  be  called  upon  year 
by  year  for  fifteen  years  to  levy  rates  for  the  pay- 
ment of  the  instalments ;  for  it  was  not  considered 
by  the  Queen's  Bench  that  the  whole  arrears  can 
be  required  to  be  discharged  by  a  single  rate, 
which,  however,  would  be  equally  objectionable. 
It  is  unnecessary  to  examine  the  cases  which  have 
been  cited,  none  of  which  appears  to  me  to  have 
any  application;  nor  is  it  necessary  to  consider 
whether  it  was  incumbent  upon  the  Commissioners 
to  be  active  in  enforcing  their  rights,  nor  whether 
they  had  any  remedy  personally  against  the 
churchwardens  under  the  indenture  of  the  17th 
Sept.  1849.  I  confine  myself  entirely  to  the  Act 
upon  which  the  whole  question  turns,  and,  looking 
at  that  alone  it  seems  to  me  to  be  perfectly  clear 
that  not  by  implication  only,  but  by  the  most  ex- 
press language,  it  prevents  a  rate  for  the  repay- 
ment of  the  loan  by  the  commissioners  being 
made  after  twenty  years  from  the  time  when  the 
money  was  advanced.  I  submit  to  your  Lord- 
ships that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  affirmed. 

Lord  Hatuerlet. — My  Lords,  1  have  come  to 
the  same  conclusion  after  hearing  the  able  argu- 
ments which  have  been  advanced  at  the  Bar  on 
both  sides  of  this  question.  1  may  put  out  of  the 
case  at  once  what  I  may  call  the  incidental  ques- 
tion, which  my  noble  and  learned  friend  has 
touched  upon,  namely  the  question  of  how  far  the 
direction  of  the  Court  of  Queen's  Bench  is  to  be 
regarded  as  a  point  of  discretion  on  the  part  of 
the  Court.  I  entirely  agree  in  the  view  tason  by 
my  noble  and  learned  friend  that,  when  the  Court 
of  Queen's  Bench  are  invited  to  make  an  order  by 
way  of  mandamus,  it  is  no  more  in  the  power  of 
that  Court  than  of  any  other  court  to  direct 
that  to  be  done  which  is  not  lawful.  Upon  a 
prerogative  writ  there  may  arise  many  matters  of 
discretion  which  may  induce  them  to  withhold  it, 
matters  connected  with  delay,  matters  connected 
in  certain  cases  possibly  with  the  conduct  of 
the  parties,  and  when  they  have  exercised 
their  discretion  in  directing  that  which  is  in 
itself  lawful  to  be  done,  I  apprehend  that  no  other 
eoort  can  question  their  discretion  in  so  directing. 
Bat  with  repard  to  that  which  is  in  itself  lawful 
to  be  done,  they  are  open  to  correction,  as  every 
other  court  is,  by  the  Court  oi  Appeal,  or  by  a 


higher  authority.    The  question  we  have  really  to 
consider  in  this  case  is  whether  or  not  that  which 
the  churchwardens  were  directed  to  do  by  the 
mandamus  in  question  was  a  thing  which  they 
could  by  law  be  ordered  under  any  circumstances 
to    do.      That    must  depend  entirely  upon  the 
authority  derived  from  the  special  Act  of  Parlia- 
ment under  which   they  professed  to  act.    Un- 
doubtedly they  have  not  at  common  law  any  right 
to  raise,  or  direct  to  be  raised,  a  rate  which  is  for 
purposes  which  are  in  themselves  retrospective. 
The  principle  of  that  is  very  clear.     It  is  not  right 
on   the  one  hand  that  those  who  have  had  the 
benefit  of  work  done  should  be  exempt  for  several 
years,  and  perhaps  exempt  altogether,  from  the 
change  and  fluctuation  which  takes  place  among  the 
inhabitants,  from  making  any  contribution  to  the 
expense  of  the  work,  and  should  throw  upon  those 
who  succeed  them  the  whole  of  that  duty.    And 
again,  as  regards  the  general  law,  it  has  been  held  that 
with  reference  to  retrospective  rates,  except  under 
special  powers  contained  in  special  Acts  of  Parlia- 
ment for  that  purpose,  it  is  not  right  to  throw  any 
past  expenditure  upon  a  succeeding  class  of  in- 
nabitants  of   the  district  affected  by  the  work. 
But  it  was  found  by  the  Legislature  that  there 
were  certain  works  of  a  permanent  character  which 
it  might  be  wise  to  execute,  and  in  such  cases 
those  who  came  after  would  Lave  the  benefit  of 
the  work  proposed  to  be  done ;  and  therefore  from 
time  to  time  Acts  of  Parliament  have  been  passed 
with  this  view,  and  public  moneys  have  been  vested 
in  certain  commissioners,  called  "  the    commis- 
sioners of  loans."    These  commissioners  have  been 
authorised  to  make  advances  under  Acts  of  Parlia- 
ment, but  Parliament  has  at  all  times  carefully 
made    provision,     according     to    what    seemed 
to    the  wisdom  of    the   Legislature  to  be  right 
at    the    moment,   for   the    repayment   of   those 
moneys  by  charges  which  woulci  affect  subsequent 
inhabitants  of  the  district  which  would  obtain  the 
benefit  which  was  to  be  secured  by  the  loan  to  be 
advanced.      Among   other  things   the   object  of 
building   or    repairing  churches    has   been    c:»n- 
sidered  to  be  a  proper  object  for  such  advances ; 
and,  accordingly,  in  the  Act  of  Parliament  before 
your  Lordships  on  the  present  occasion,  among 
various  objects  for  which  the  power  is  given  of 
charging  the  rates  upon  the  parish,  we  find  that 
one  18  the  repairing  of  churches,  and  that  is  the 
object  we  have  before  us  for  consideration  to-day. 
Another  object,  dealt  with  in  the  3rd  section,  is 
the  building  of    new  churches,  and  another  is 
increasing    the  accommodation  for    students    in 
colleges    at  the    universities.    But  in  all   those 
cases  very  careful  provision  is  made  for  the  mode 
in  which  the  loan  is  to  be  raised,  and  the  security 
to  be  given.    My  Lords,  we  find  in  the  Ist  clause 
of  the  Act,  which  is  the  clause  we  have  to  construe 
now,  the  loan  being  one  for  the  repairing  of  a 
church,  that  provision  is  made  in  the  first  place 
that  the  commissioners  may  lend  moneys,  and  in 
the  next  place  that  the  churchwardens  and  the 
overseers  of  the  poor  of  a  parish  may  receive  a 
loan,  under  certain  provisions  as  to  consents  and 
the  like,  which  have  been  complied  with  in  this 
case;    and  they  having  received  the  loan,  then 
comes  this  clause,  under  which  the  commissioners 
must  now  seek  the  repayment  of  the  money  lent, 
if  they  can  obtain  it  at  all.     [His  Lordship  read.tfc& 
latter  part  oC  a«it.  \  ol  \^i«>  hjaV»  ^  ^^x»  ^\iX^^s«s^> 
I  and  conl\nnedC\   ^ow,  w*\\>MyaX»  V*i«:v»^  \x^  'w*^ 
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first  instance  to  the  deed  which  has  been  executed 
under  the  authority  of  this  clause,  let  us  just  see 
what  the  authorities  and  powers  of  the  church- 
wardens were.  They  could  do  nothing  except 
under  this  Act ;  let  us  see  what  the  Act  autho- 
rises them  to  do.  They  were  authorised  to  assign 
the  rates,  and  they  were  authorised  to  assign 
them  in  such  a  manner,  and  the  instalments  of  the 
loans  were  to  be  payable  in  such  proportions,  and 
at  such  times,  as  shoald  be  directed  by  the  com- 
missioners. But  both  the  commissioners  and  the 
churchwardens  were  limited,  as  it  appears  to  me, 
plainly  and  distinctly  by  the  close  of  this  sentence, 
which  tells  you  in  what  manner  the  repayment 
was  to  be  secured.  It  was  to  be  repaid  with  in- 
terest thereon  by  instalments  spread  over  a  "period 
of  twenty  years  at  farthest "  from  the  advance.  It 
appears  to  me  that  they  could,  therefore,  give  no 
security  beyond  a  security  for  the  repayment 
within  that  particular  time ;  they  could  give  no 
security  which  should  postpone  the  repayment, 
by  instalments  or  otherwise,  to  any  later  period 
tnan  twenty  years  from  the  advance.  In  giving 
to  the  commissioners  full  authority  to  direct  how 
and  in  what  form  the  annual  or  half-yearly  pay- 
ments should  be  made,  the  Legislature  appears 
to  have  thought  they  could  trust  a  public  body 
like  the  commissioners  with  the  power  of  seeing 
that  all  should  be  done  justly  and  fairly ;  other- 
wise it  might  be  said  that  it  would  be  possible, 
under  the  particular  words  of  this  section,  for  the 
commissioners  to  say,  you  can  begin  to  pay  the 
instalments  at  the  tenth  year  from  the  date  of  the 
advance,  paying  none  in  the  interim,  and  so,  by 
means  of  an  operation  of  double  instalments, 
as  it  were,  secure  the  payment  of  the  ad- 
vance by  the  end  of  the  twenty  years.  But 
I  apprehend  that  that  would  not  be  a  rea- 
sonable exercise  of  their  duty,  and  it  would  not  be 
one  which  we  ought  to  impute  to  them,  or  which 
the  Legislature  contemplated  as  possible  on  the 
part  of  the  commissioners.  I  make  the  observa- 
tion that  tliey  have  considerable  powers  given  to 
them  as  to  proportions  and  as  to  times,  for  they 
are  to  be  such  proportions  and  such  times  as  the 
commissioners  may  direct,  and  I  apprehend  that 
that  power  was  given  for  the  express  purpose  of 
enabling  the  commiHsioners,  in  a  reasonable  and 
proper  manner,  to  take  the  best  steps  they  could  for 
securing  to  themselves  the  repayment  of  the 
money  within  twenty  years  from  the  advance. 
They  would  have  to  see  what  a  reasonable  rate  to 
bo  raised  in  each  succeeding  year  would  be  in  the 

Particular  parish  in  question,  whether  there  should 
e  an  increase  or  a  diminution  in  the  amount, 
a^i'cording  as  the  fmrish  might  increase  or  might 
diminish  in  population,  or  the  like.  At  all  events 
this  power  furnishes  an  answer  among  other 
things  to  the  objection  which  has  been  raised  as 
to  the  difficulty  that  might  occur  with  respect  to 
the  payment  of  the  last  instalment,  that  difficulty 
having  been  of  this  nature.  It  was  said  in  the 
course  of  the  argument,  you  cannot  apply  for  a 
rate  until  the  money  is  due,  and  if  the  l&si  instal- 
ment will  be  due  at  such  a  time  that  you  cannot 
secure  to  yourself  the  payment  by  a  rate,  you  will 
have  to  lose  the  last  instalment  altogether.  It  is 
an  answer  to  that  to  say  that  the  commissioners 
have  power  to  make  such  arrangements  as  to 
proportions  and  as  to  times  of  making  payments 
as  would  enable  them  to  have  the  last  instalment 
paid  by  means  of  a  rate  levied  at  a  time  when  it 


I  would  fall  within  the  twenty  years.  IJiider  Una 
provision  in  the  Act  arrangements  would  be 
made  whereby  the  commissioners  ooold  secaiv 
themselves  against  a  loss  of  that  description. 
Then  we  come  back  again  to  the  aae«tioa 
what  is  the  j>ower  the  churchwardens  haTe  of 
levying  rates,  and  what  is  the  power  the  oommiB- 
sioners  have  of  directing  payments  P  They  appear 
to  have  acted  very  properly  in  their  mode  of 
having  the  deed  prepared.  I  need  not  go  throap^h 
its  details ;  the  deed  is  so  prepared  as  to  recitt 
that  it  is  intended  that  the  payment  shall  be 
made  in  the  manner  and  in  the  proportions  after- 
wards directed  by  the  commissioners.  Then  there 
comes  the  assignment  of  the  rates ;  then  there  iaa 
provision  which  would  be  called  in  an  ordinary  mort- 
gage deed  a  proviso  for  redemption,  which  points 
out  the  particular  periods  at  which  the  instalments 
shall  be  paid.  The  deed  being  dated  September 
1849,  the  first  instalment  of  a  portion  of  the  prin- 
cipal together  with  interest  is  directed  to  be  paid 
in  September  1850,  and  then  in  each  saoceeding 
year  the  payments  of  227Z.  of  principal,  and  an 
amount  of  interest,  diminishing  in  proportion  ai 
the  debt  itself  would  diminish,  are  to  be  paid  by 
successive  instalments.  If  everything  had  been 
rightly  and  properly  done  according  to  the  pro- 
visions of  the  deed  this  would  have  been  the  mode 
of  paying  off  the  debt.  Then  it  says  the  deed  will 
be  completely  avoided  by  paying  all  those  instal- 
ments. I  apprehend  that  that  was  a  very  proper 
form  of  deed,  and  that  all  that  can  be  claimed  by 
the  commissioners  is  that  which  alone  the  AiA 
authorises  them  to  receive,  and  that  which  thiy 
have  provided  should  be  paid  to  them  by  their 
deed.  The  case  is  clear  of  all  the  authorities 
which  have  been  cited,  because  they  appear  to 
have  been  decided  upon  the  simple  ground  that  if 
there  is  an  express  power  of  charging  indefinitely 
the  rates  that  power  will  not  bo  diminished  because 
there  is  a  provision  made  for  the  pay  mentof  the  debt 
in  a  certain  manner,  there  being  no  proviso  that  if 
the  debt  is  not  paid  in  that  manner,  it  is  to  be  ac- 
quitted or  discharged.  If  there  is  a  charge  upon 
the  whole  of  the  rates  indefinitely  and  in  perpetuity, 
then  the  mode  of  making  the  paymeut  which  ii 
pointed  out  will  not  invalidate  the  charge.  Bat 
if  you  find  in  an  Act  of  Parliament  like  this  one 
particular  power  of  effecting  the  object,  and  that 
power  cannot  now  be  further  pursued,  because  the 
time  has  been  allowed  to  pass,  then  I  apprehend 
that  all  that  one  can  say  is  that  the  secnrity  is  not 
one  which  will  carry  and  proceed  further  than  the 
very  form  and  extent  in  which  it  is  framed,  which 
is  in  pursuance  of  the  Act,  and  that,  therefore, the 
commissioners,  having  been  directed  to  take  steps 
to  provide  for  the  payment  of  these  sums  as  th^ 
become  due,  cannot  now,  in  the  year  1876,  obtain 
payment  of  those  instalments  which  were  doe 
under  the  deed  in  1854.  I  do  not  think  that  any 
argument  arises  from  any  of  the  other  clauses  in 
the  same  Act  of  Parliament.  In  fact  it  is  only 
idem  per  idem  to  a  great  extent.  If  anything  tb^ 
would  rather  incline  my  mind  against  the  yvbw 
contended  for  by  the  appellants,  because  after  the 
4th  clause  has  directed  that  the  coll^^  shall 
have  the  power  to  borrow  money,  and  make  pro- 
vision by  their  deeds  for  the  assignment  of  the 
college  property,  so  that  the  debt  may  be  paid  off 
like  parochial  debts,  in  the  course  of  tmtBtf 
years,  the  following  clause,  the  5th,  iMrnt^'"  as 
express  proviso  that  no  other  instnunenfcs  and  no 
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other  powers  of  charging  college  estates  shall 
have  any  effect  ander  the  Act.  It  is  not  necessary 
for  me  to  say  any  more  with  regard  to  those  later 
clauses  on  the  present  occasion,  for  the  case  we 
are  disposing  of  is  not  one  of  a  college  at  all ;  but  it 
appears  to  me  thatif  it  were  necessary  to  decide  upon 
the  effect  of  them  it  would  be  open  to  great  ques- 
tion and  argument  whether  the  successors  in  the 
college  comd  not  say :  "  There  is  no  authority  to 
extend  this  security  beyond  the  period  pointed  out 
by  the  Act  of  Parliament."  However,  I  say  no 
more  upon  the  other  matters  contained  in  the  Act 
of  Parliament  beyond  this,  that  they  do  not  con- 
vince me  that  one  is  wrong  in  coming  to  the  con- 
clusion to  which  my  noble  and  learned  friend  has 
come,  and  to  which  I  have  also  come,  upon  the 
clause  we  are  called  upon  to  construe,  namely  the 
first  clause. 

Lord  O'Haoan. — My  Lords,  I  concur  in  the 
judgment  of  the  Excheauer  Chamber,  but  I  do 
not  desire  to  be  understood  as  adopting  all  the 
reasons  on  which  that  judgment  was  (grounded. 
Twenty-seven  years  have  elapsed  since  the  loan 
was  nuule,  of  which  the  Public  Works  Commis- 
sioners seek  now  the  repayment,  and  twenty-three 
years  ago  the  parishioners  of  Wigan  and  the  adja- 
cent townships  appear  to  have  repudiated  liability 
for  that  loan,  and  declined  to  pay  any  instalments 
upon  it,  and  have  ever  since  been  allowed  by  the 
commissioners  to  succeed  in  their  passive  resist- 
ance to  a  claim  which  was  apparently  made  more 
than  once,  but  when  exactly,  how  often,  or  under 
what  circumstances,  your  Lordships  are  not  at  all 
informed.  The  commissioners  in  no  way  account 
for  this  singular  delay  and  inaction,  which  is  the 
more  remarkable  as  the  statute  (5  Geo.  4,  c.  36) 
cast  upon  them  the  duty  of  enforcing  the  discharge 
of  the  debt  by  yearly  or  half  yearly  rates,  "  in  such 
proportions  and  at  such  times  as  they  should  think 
proper  to  direct  and  appoint."  Within  the 
lengthened  period  during  which  the  commis- 
sioners have  been  so  strangely  quiescent  it 
is  stated  in  the  various  returns  to  the  man- 
damus, and  not  denied,  that  several  dis- 
tricts have  been  severed  from  the  parish  to  which 
the  loan  was  made,  on  the  requisition  of  a 
majority  of  its  inhabitants,  and  have  become 
separate  parishes  for  the  purpose  of  levying 
rates,  and  entitled  to  the  benefit  of  the  exemption 
from  liability  to  contribute  to  the  repair  of  their 
respective  parish  churches,  under  58  Ge(3.  3, 
c.  45,  B.  71,  after  twenty  years  from  the  dates  o( 
their  consecration.  So  that  if  the  contention  of 
the  appellants  be  sustained,  the  debt  incurred  by 
one  set  of  people  will  be  enforced  against  another. 
Those  who  have  received  the  benefit  will  not  bear 
the  burden.  A  new  generation,  affected  by  new 
Acts  of  Parliament,  and  holding  a  new  ecclesiasti- 
cal position,  will  be  visited  with  the  well-defined 
and  limited  liability  of  their  predecessors,  in 
whose  enjoyment  of  the  advantages  to  which  ic 
was  originally  referable  they  may  not,  possibly,  in 
their  new  circumstances  participate  at  all,  and  all 
this  seeming  injustice  will  be  accomplished  because 
public  <^cers  have  failed  to  do  their  duty  in  en- 
forcing a  public  claim,  not  from  any  want  of 
power  to  do  it,  or  from  any  suggestion  that  the 
pariah,  which  contracted  to  pay  under  the  statute 
jear  by  year,  had  not  ample  means  available  for 
the  purpose,  but  from  the  unexplained  and  un- 
warrantable neglect  to  take  effectual  proceedings, 
which  woold  have  been  easy  and  simple,  and  must 


have  been  effectual.  Li  this  state  of  facts  we 
come  to  consider  whether  the  terms  of  the  statute 
require  us  at  this  time,  and  after  all  the  events 
which  have  taken  place,  to  give  effect  to  a  claim 
so  questionable  in  its  staleness,  and  in  its  practical 
operation,  if  established,  so  capable  of  working 
injustice.  I  quite  adopt  the  view  of  the  Attorney- 
General  that  a  retrospective  rate  is  not  necessarily 
illegal,  and  that  if  this  be  a  case  of  the  exercise  of  dis- 
cretion by  the  Court  of  Queen's  hench,cadil  qumstio. 
Neither  the  Exchequer  Chamber  nor  your  Lordships* 
House  has  the  power  to  interfere,  and  the  appellant 
must  prevail.  But  for  the  reasons  already  given, 
there  was  no  exercise  of  discretion  here  which 
could  oust  the  control  of  this  Housb.  In  my  view 
the  statute,  if  rightly  construed,  does  not  warrant 
a  retrospective  rate,  but  contemplates  and  requires 
that  the  loan  should  be  repaid  from  rates  leviable 
within  a  specified  period ;  then  the  argument  as 
to  discretion  does  not  arise,  and  we  are  bound  to 
enforce  the  intention  of  the  Legislature.  The 
dictum  of  Lord  Wensleydale  (when  delivering,  as 
Parke,  B.,  the  unanimous  opinion  of  the  judges 
in  Harrison  v.  Stichney,  ubi  sup.),  on  which  re- 
liance has  been  placed,  not  only  in  the  court 
below,  but  by  the  learned  counsel  who  have  ad- 
dressed your  Lordships,  points  to  that  intention 
as  the  determining  consideration  in  the  case ;  and 
if  it  be,  as  I  think  it  is,  the  words  of  the  Act  seem 
to  me  decisive.  Sect.  1,  by  the  imperative  words 
**  it  shall  be  lawful,"  casts  on  the  churchwardens 
and  overseers  the  duty  of  making,  for  the  payment 
of  the  loan  obtained  on  the  demand  of  a  majority 
of  the  inhabitants  of  the  parish,  or  of  four- fifths 
of  the  select  vestry,  if  there  be  such  a  body,  **  such 
annual  or  half  yearly  rates"  for  the  payment  of 
it  "  in  such  proportions  and  at  such  times  as  shall 
be  directed  and  appointed  "  by  the  commissioners, 
and  to  assign  them,  so  as  to  secure  the  repayment 
of  all  sums  so  advanced  with  interest,  by  annual  or 
half  yearly  instalments,  "  witliin  the  period  of 
twenty  years  at  farthest "  from  the  advancing  of 
such  sums.  Could  a  clause  have  been  framed 
with  more  elaborate  care  to  secure  the  payment 
within  the  twenty  years?  It  has  not  a  negative 
provision,  but  its  affirmative  words  are  very  strin- 
gent. The  .rates  are  to  be  made  **  so  as  to  secure 
repayment  "—of  what  ? — "  of  all  sums,"  that  is,  of 
everything  which  has  been  advanced  "  within  the 
period  of  twenty  years."  This  seems  clear  enough, 
but  to  render  the  purpose  of  the  Act  if  possible, 
more  unmislakeable,  it  adds*,  **  at  farthest,"  and 
fixes  the  period  so  as  to  make  it  run  from  the  time  of 
the  fir>t  advance  made  to  the  parishioners.  And 
this  emphatic  declaration  of  intention  to  have  the 
payment  made  within  the  twenty  years  is  repeated 
over  and  over  again  in  the  Urd  and  4th  sections 
with  equal  force.  I  decline  to  give  an  opinion 
upon  the  construction  of  the  3rd  and  4>th  sections, 
because  it  is  not  required  for  the  case  which  is 
now  before  the  House  for  consideration.  I  therefore 
reserve  my  opinion,  as  has  been  done  by  my  uoble 
and  learned  friend  opposite.  But  if  an  opinion 
were  to  be  given  at  this  moment,  I  should  say 
that  the  other  section  ought  to  be  construed  as  I 
construe  the  first  section,  and  not  according  to 
the  view  presented  by  the  Attorney- General  and 
Mr.  Cowie,  that  those  two  sections  ought  to  be 
interpreted  as  not  limiting  the  period  of  payment. 
I  do  not  know  how  language  could  have  made 
the  intent  more  clear,  and  I  can  see  no  sufficient 
roasou  for  holding  the  clause  directory.    Words, 
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though  affirmatiye,  are  nob  necessarily  so  if  they 
are   absolute,  explicit,  and  peremptory ;  and  so, 
in  my  opinion,  they  are  here.    No  doubt  express 
words  forbidding  any  action  after  twenty  years 
might  have  been  added,  and  then  there  would 
have  been  no  room  for  controversy.    But  Lord 
Wensleydale  held  of  course  that  the  prohibition 
of  a  retrospective  rate  might  well  be  made  either 
impliedly  or  expressly,  and  if  the  intention  here 
is  indicated  by  words  which  are  unequivocal,  and 
if  the  Legislature  has  supplied  all    facilities  for 
carrying  that  intention  into  effect  by  compelling 
the  parish  to  make  the   rate,  and    arming  the 
commissioners  with  ample  authority  to  regulate 
the    making  of  it,  so  as  to  have  full    payment 
assured  within  the  time  specified,  the  implication 
seems    to  me  natural  and  reasonable    that  the 
Legislature  did  not  mean  to  allow  the  making 
of  it  after  that  time  had  passed.    I,  therefore, 
agree  with  the  Exchequer  Chamber  as  to  the  con- 
struction of  the  statute,  and  I  do  so  the  more 
willingly  because  it  is  in  manifest  accordance  with 
its  policy  and,  as  I  conceive,  essential  to  its  equit- 
able operation.    It  is  of  importance  that  public 
officers  should  not  be  encouraged  to  sleep  at  their 
posts,  and  postpone  the  fulfilment  of  their  duties 
.n  the  expectation  that  their  delays  will  be  con- 
doned and  their  demands  conceded,  whatever  may 
have  been  the  lapse  of  time  or  the  change  of  cir- 
cumstances.    It  is  important  to  the  community 
Jiat  the  public  funds,   advanced  for  meritorious 
imposes,  should  not  be    lost  from    neglect   in 
enforcing  the  repayment  of  them  ;  and  it  is   of 
equal  importance  that  persons  who  never  souc^ht 
the  advance  or  derived  benefit  from  it  should  not 
be  made  responsible  when  those  who  became  liable 
at  their  own  instance  have  passed  away.    As  to 
the  19  &  20  Vict.  c.  104.  sect,   15,  it  leaves  the 
legal  liabilities  of  borrowers  under  Acts  of  Par- 
liament where  it  found  them,  and  does  not,  in  my 
judgment,  operate  the  least  to  revive  the  claim 
of  the  commissioners  if  it  ceased  to  be  enforceable 
at  the  end  of  the  twenty  years.    As  to  the  authori- 
ties which  have  been  cited  for  the  appellants,  my 
noble  and  learned  friends  have  dealt  with  them 
sufficiently.     In  all  cases  of  construction  like  this, 
the  specific  terms  of  each  statute  must  be  care- 
fully considered,   and  those  authorities  will  be 
found  to  apply  to  Acts  quite  distinguishable  from 
that  before  us.     Lord  Coleridge  has  pointed  out 
that  in  Btg.  v.  St.  MichaeVs,  Soutliaynpton  {ubi 
sup.),  and  Reg,  v.  Hureihourne  Tarrant  {ubi  sup.), 
the  amounts  in  question  were  charged  upon  the 
rates,  whereas  in  this  case  they  were  not.     In 
the    first    of    these    cases,    Eric,    J.    relies    on 
the    fact   that    the    obligee   of    the  bond   was 
not    required     to     enforce     annual    payments, 
as    he    hopes,  in    justice    towards    future    rate- 
payers,   future    legislation     may    provide.      In 
the  second  case.  Lord  Campbell,  C.  J.,  takes  notice 
of  the  fact  that  the  rates  are  charged ;  Erie,  J., 
and  the  other  judges  note  that  no  duty  to  enforce 
payment  is  imposed  on  the  bondholder,  and  Erie, J., 
says,  "  It  would  I  think  bo  highly  satisfactory  if 
it  were  in  all  such  cases  made  obligatory  on  the 
creditor  to  enforce  payment  at  once.     If  the  Act 
had  said  that  the  charge  should  be  paid  off  within 
five  years,  and  not  otherwise,  it  would  have  made 
it  the  duty  of  the  creditor  to  secure  it  in  time." 
Here  the  Act  clearly  says  that  the  debt  shall  be 
paid  "within  twenty  years  at  furthest,"  axidtUe 
commissionera  get  power  to  have  payments  m^Q 


*'  in  such  proportions  and  at  suoh  times  as  ihej 
shall  direct  and  appoint."  I  shall  only  add  thit 
in  those  cases,  and  in  every  other  whioh  has  been 
relied  on,  the  phraseology  of  the  Acts  has  been 
very  different  from  that  with  which  we  are  dealing, 
and  in  none  of  them  will  be  fonnd  the  strong, 
clear,  and  unequivocal  limitation  whioh  warranti 
us  in  adopting  a  view  consonant,  in  my  opinion, 
at  once  with  legal  principle  and  nacaral  joatice. 

Judgni&nt  of  the  Court  of  Exchequer  Chamber 
affirmed,  and  appeal  dismissed  wUh  costs. 

Solicitors  for  the  appellant,  Barnes  and  Benuard. 

Solicitors  for  the  respondents,  Paterson,  Snow, 
and  Bumey ;  Sharpe,  Parkers  and  Co. ;  Chester  and 
Co. 


ABCES8    COUBT  OF  GAHTSSBUBT 

Beported  bv  A.  H.  Bxnuunov,  Biq.«  BaaistUK-dt-tam, 


(Before  the  Right  Hon.  Lord  Pbhzakcb,  Dean  of 

Arches.) 

Jan.  4, 5,  and  6,  and  Feb.  3  and  26, 1876. 

CUFTON    V.  ElDSDAIS. 

Illegal  Communion — Number  of  eomfnunieamts— 
Ceremonial  observance  —  Crucifix  —  TJnaiiJtk^ 
rised  decor aiions — Appeal  no  stay — 37  ^  38  Vid. 
c.  85. 

It  is  not  lawful  for  a  minister  to  coneejraie  orrs' 
ceive  the  Sacrament  in  his  church  when  then  it 
only  one  communicant  besides  himself. 

On  the  top  and  in  the  centre  of  a  screen,  streiehiae 
across  a  church  at  tlie  entrance  to  the  chanm, 
was  placed  a  figure  of  Our  Saviour  on  the  Cross, 
in  full  relief,  and  ahout  eighteen  inches  2on^ 
facing  tJie  congregation.  A  row  of  eandles  d 
distances  of  about  a  foot  apart  ran  along  As 
top  of  the  screen,  and  were  cotUinued  up  the  eesr 
tral  portion,  which  was  raised,  the  last  eaeUm 
coming  close  up  to  the  crucifix  on  either  side : 

HM,  in  a  proceeding  under  the  Public  Wortiif 
Regnlation  Act  1874,  thcU,  as  ii  was  not  prmsi 
tliat  the  candles  were  used  for  other  than  lightma 
purposes,  tlieir  position  and  the  nkonner  in  wkim 
they  ivere  used,  did  not  constitute  a  cerenumisl 
observance,  and  were  not,  therefore^  illegal;  M 
that  the  figure,  being  in  danger  of  becoming  iht 
object  of  superstitious  reverence,  must  be  remesi 
from  the  cross. 

Attached  to  the  waUs  of  the  same  church 
fifteen  groups  of  figures  in  coloured  relief, 
porting  to  represent  scenes  of  Our  Lord^s  Passitm, 
and  s^tch  as  are  commonly  used  in  Bowum 
Catholic  churcheo,  where  prayers  are  said  b^en 
them,  and  they  are  known  as  the  "  stations  of  tin 
Cross."  No  faculty  having  been  obiainei  # 
authoiise  their  erection : 

Held,  tliat  upon  this  ground  they  must  be  rsmossi; 
and,  further,  that  being  in  danger  of  being  msd 
for  the  purposes  for  which  they  k43Ufe  been  msd 
among  Roman  Catholics,  ihey  were  deoonUie^ 
forbidden  by  law. 

An  application  to  the  Court  of  Arckee  to  mupd 
the  execution  of  a  monition,  ieened  undm  (ii 
Public  Worship  Regulation  Ad  1874^  pemdim§  s» 
appeal  to  the  Queen  in  CouncU,  wUl  <mto  if 
granted  on  special  grounds;  and  where  the  mir 
sion  appealed  from  follows  a  deeieiam  ^  ^ 

\8u^eme  Court  of  Apoeal,  or  where  obeOeafJ^ 
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ike  consciences  of  those  against  whom  it  is 
eeUd,  Hie  application  will  he  rejected, 
ises  under  this  Act  the  court  wiU  hear  two 
nsel  on  each  side, 

ruction  and  jurisdiction  of  the  cowrt  eX' 
ined. 

wsa  a  proceeding  under  the  Fnblic  Worship 
lation  Act  1874,  in  which  the  complainantB 
three  resident  parishioners  of  the  parish  of 
eter's,  Folkestone,  who  were  members  of  the 
3h  of  England,  and  the  respondent  was  the 
Charles  Joseph  Bidsdale,  perpetaal  curate  of 
ime  parish. 

requisition  from  the  Archbishop  of  Canter- 
to  the  judge  of  this  court  to  hear  and  deter- 
the  matters  complained  of,  the  parties  having 

to  state  their  willingness  to  submit  to  the 
ions  of  the  Archbishop  touching  those  mat- 
liad  been  received  in  the  registry  of  the  court 
the  registrar  of  the  diocese  of  Canterbuiy. 
)  following  is  the  material  portion  of  the 
sentation  put  forward  by  the  complainants  : 
rhe  Rev.  Charles  Joseph  Bidsdale,  the  in- 
ent  or  perpetual  curate  of  the  said  district 
Iry  (over  which  he  has  the  exclusive  cure  of 
,  on  Sunday,  the  4th  July  1875,  in  his  church 
ipel  of  St.  Feter,  being  the  church  or  chapel 
I  said  district  chapelry,  at  the  early  service 
>encing  at  7.30  a.m.,  and  again  at  the  mid- 
^rvice  commencing  at  10.30  a.m.,  and  also  on 
&y,  the  llth  July  1875,  at  the  like  mid-day 
«,  unlawfully  used  lighted  candles  on  the 
lunion  Table  at  which  the  Communion  was 
I  said  times  respectively  being  celebrated,  or 
edge  immediately  over  the  same,  during  the 
ation  by  him  of  the  Holy  Communion,  and 
such  lighted  candles  were  not  wanted  for  the 
>se  of  giving  light. 

It  all  the  said  services  on  the  said  days  the 
Bev.  C.  J.  Bidsdale,  when  officiating  in  his 
hurch  in  the  Communion  Service  and  in  the 
tistration  of  the  Communion,  unlawfully  wore 
n  unlawful  ecclesiastical  vestments  other 
)r  besides  and  instead  of  those  appointed  and 
)d  by  law,  to  wit,  a  vestment  known  as  an 
id  a  vestment  known  as  a  chasuble. 
Lt  all  the  said  services  on  the  said  days  the 
Elev.  C.  J.  Bidsdale,  when  officiating  in  the 
church  in  the  Communion  Service,  unlaw- 
mixed  water  with  the  sacramental  wine  used 

Communion,  and  also  then  administered  or 
1  to  be  administered  wine  mixed  with  water 

communicants  at  the  Lord's  Supper. 
Lt  all  the  said  services  on  the  said  days  the 
Elev.  C.  J.  Bidsdale,  when  officiating  in  his 
hurch  in  the  Communion  Service  and  in  the 
istration  of  the  Communion  to  the  commu- 
S9  unlawfully  used  in  such  service  and  admi- 
tion  wafer  bread  or  wafers,  to  wit,  bread  or 
nade  in  the  form  of  circular  wafers,  instead 
ad  such  as  is  used  to  be  eaten. 
Lt  the  said  mid-day  services,  commencing  at 
a^m.,  on  the  said  4th  July  and  on  the  said 
Fnly.  the  said  Bev.  C.  J.  Bidsdale.  when  effi- 
gy in  his  said  church  in  the  Communion 
»,  unlawfully  stood,  while  saying  the  prayer 
Becration  in  the  said  service,  at  the  middle 
west  side  of  the  Communion  Table  (such  Com- 
n  Table  then  standing  against  the  east  wall, 
be  shorter  sides  towaius  the  north  and  south), 
ih  wise  that,  during  the  whole  time  of  his 
;  the  said  prayer,  he  was  between  the  people 


and  the  Communion  Table,  with  his  back  to  the 
people,  so  that  the  people  could  not  see  him  break 
the  bread  or  take  the  cup  in  his  hand. 

6.  At  the  said  mid-day  services,  on  the  said  4th 
July  1875,  and  the  said  1 1th  July  1875,  the  said 
Bev.  C.  J.  Bidsdale,  when  officiating  in  his  said 
church  in  the  Communion  Service,  and  saying  the 
prayer  of  consecration  in  the  said  service,  did  not 
continue  in  a  standing  position,  but  twice  unlaw- 
fully knelt  or  bent  the  knee  during  the  reading 
thereof. 

7.  At  the  said  mid-day  service,  commencing  at 
10.30  a.m.,  on  the  said  llth  July  1875,  immediately 
after  the  conclusion  of  the  Frayer  of  Consecration 
in  the  Communion  Service,  the  said  Bev.  C.  J. 
Bidsdale  unlawfully  caused  to  be  sung  in  his  said 
church  the  words,  or  hymn,  or  prayer,  commonly 
known  as  **  The  Agnus,''  that  is  to  say,  "  0  Lamb 
of  Cod,  thai  takest  away  the  sins  of  the  world, 
have  mercy  upon  us." 

8.  At  the  said  mid-day  service,  commencing  at 
10.30  a.m.,  on  the  said  4th  July  1875,  and  at  the 
like  service  on  Sunday,  the  1st  Aug.  1875,  the 
said  Bev.  C.  J.  Bidsdale,  when  officiating  in  his 
said  church,  unlawfully  celebrated  the  Lord's 
Supper  in  the  course  of  divine  service,  and  him- 
self then  consecrated  and  received  the  elements 
when  only  one  person  communicated  with  him. 

9.  At  the  said  mid-day  service,  commencing  at 
10.30  a.m.,  on  the  said  4th  July  1875,  the  said 
Bev.  C.  J.  Bidsdale,  in  his  said  church,  aiter  the 
conclusion  of  morning  prayer,  and  ij:imediately 
before  the  commencement  of  the  Communion  Ser- 
vice, ^  and  as  connected  with  such  Communion 
Service,  and  in  the  presence  of  the  congregation 
then  assembled  in  the  said  church  for  such  service, 
unlawfully  formed  and  accompanied  a  procession 
consisting  of  the  choir  and  of  two  acolytes  in  short 
surplices  and  red  cassocks,  and  four  banners  and 
a  processional  cross,  were  carried  in  such  proces- 
sion, and  it  proceeded  from  the  chancel  down  the 
north  aisle  and  up  the  nave  back  to  the  chanoel 
again,  the  choir  singing  a  hymn  while  walking  in 
the  procession,  and  the  said  Bev.  C.  J.  Bidsdale, 
while  taking  part  in  such  procession,  wore  a 
chasuble,  and  had  a  cap  called  abiretta  upon  his 
head,  and  on  the  return  of  the  procession  to  the 
chance],  the  Communion  Service  at  once  com- 
menced. 

10.  On  the  occasion  of  the  evening  service  on 
the  evening  of  Sunday,  the  4th  July,  1875.  and 
immediately  after  an  offertory,  which  took  place 
at  the  conclusion  of  the  sermon,  and  without  any 
break  or  interval,  and  as  connected  with  such 
service,  and  in  the  presence  of  the  congregation 
assembled  for  such  service,  the  said  Bev.  C.  J. 
Bidsdale,  in  his  said  church,  unlawfully  caused  a 
like  procession  to  that  before  mentioned,  as 
having  taken  place  at  the  morning  service,  to  be 
formed,  and  accompanied  the  same  round  tho 
church,  in  like  manner  singing,  and  at  one  period 
of  such  procession  all  those  who  took  part  in  it 
fell  upon  their  knees  and  remained  kneeling  for 
some  time,  and  after  their  return  to  the  chancel 
the  general  thanksgiving  was  intoned,  and  the 
congregation  were  then  dismissed. 

11.  The  said  Bev.  C.  J.  Bidsdale.  without  lawful 
authority,  and  unlawfully,  and  since  the  conse- 
cration of  his  said  church,  that  is  to  say,  in  the 
year  1872,  set  up  and  placed  upon  the  to^  ol  ^^<^ 
screen  senarating  t\v^  oYiAXk^^^  cjl  ^^  ^a^^^  ^Sc^sn^^ 
from  the  oody  or  na-^^  ^«t^t«  «cA  ^\S\  \«i»;:m^s^ 
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retains  there,  a  cmcifix  and  twenty-four  metal 
candlesticks  with  candles,  and  at  the  ordinary 
evening  service  on  Sunday,  the  4th  July,  1875, 
the  said  candles  were  lii^hted  on  either  side  of 
such  crucifix,  and  so  continued  during  such 
service,  although  the  other  lights  in  the  church 
were  anaply  sufficient  to  light  the  church,  and  the 
said  canales  were  not  wanted  for  that  purpose. 

12.  The  said  Rev.  C.  J.  Bidsdale,  without  lawful 
authority,  and  unlawfully,  set  up  and  placed  in  his 
said  church,  since  the  consecration  thereof,  that  is 
to  say,  in  the  year  1871,  and  still  unlawfully 
retains  therein,  certain  representations  of  figures  in 
coloured  relief  of  plastic  material,  purporting  to 
represent  scenes  of  our  Lord*s  Passion,  attached 
to  the  walls  of  the  said  church,  and  forming  what 
are  commonly  called  stations  of  the  cross  and 
passion,  such  as  are  commonly  used  in  Roman 
Catholic  churches,  and  not  in  churches  of  the 
Church  of  England,  and  some  of  the  said  repre- 
sentations relate  to  legendary  and  superstitious 
fcenes  not  part  of  the  gospel  history,  and  not 
accepted  or  recognised  as  authentic  by  the  Church 
r)f  England,  and  the  said  representations  as  a 
whole  tend  to  encourage  ideas  and  devotions  of 
an  unauthorised  and  superstitious  kind,  and  are 
unlawful. 

13.  The  said  acts,  matters,  and  things  herein- 
before mentioned  are  respectively  alterations  in, 
or  additions  to,  the  fabric,  ornaments,  or  furniture 
of  the  said  church,  made  without  lawful  au- 
thority, decorations  forbidden  by  law,  unlawful 
ornaments  of  Ihe  minister  of  the  said  church, 
failures  on  the  part  of  the  incumbent  to  observe, 
and  cause  to  be  obf^erved,  the  directions  contained 
in  the  Book  of  Common  Prayer,  relating  to  the 
performance  in  such  church  of  the  services,  rites, 
and  ceremonies  ordered  by  the  said  book,  or 
unlawful  additions  to  and  alterations  of  such 
services,  rites,  and  ceremonies. 

There  was  no  prayer  at  the  close  of  the  repre- 
sentation ;  but  it  was  intimated  bv  the  court  that 
a  representation  under  the  Public  Worship  Regu- 
lation Act,  1874,  should  conclude  with  a  prayer,  as 
in  other  cases. 

The  answer  of  the  respondent  commenced  -by 
admitting  the  charge  in  the  6th  article  of  the 
representation,  and  that  such  kneeling  during  the 
prayer  of  consecration  was  unlawful,  but  stating 
that  it  had  been  discontinued.  It  proceeded  to 
require  the  complainants  to  prove  every  charge 
made  in  the  representation;  and  to  deny  the 
illegality  of  the  alb  and  chasuble.  With  regard 
to  the  8th  article  of  the  representation,  the  answer 
stated  that  there  were  on  the  days  mentioned 
present  in  the  church  a  convenient  number  to, 
and  every  opportunity  was  given  to  them  to,  com- 
municate with  the  priest.  With  regard  to  the 
crucifix,  it  was  alleged  to  be  part  of  a  screen  for 
which  a  faculty  had  been  granted  by  the  Com- 
missary Court  of  Canterbury,  and  erected  at  the 
same  time  as  the  rest  of  the  screen ;  and  further, 
that  the  parishioners  were  necessary  parties  to 
any  suit  in  which  any  order  might  be  made  for 
the  removal  of  any  part  of  the  said  screen.  It 
was  submitted  that  the  paintings  called  the 
stations  of  the  cross  were  not  unlawful ;  that  the 
allegations  in  the  12th  article  of  the  representa- 
tion, commenting  upon  thost^  paintings,  were 
irrclevRut,  immaterial,  calculated  to  prejudice, 
HDd  improperly  made  against  the  respondent.*,  \-Y\ik\. 
the  parishioners    were  necessary  parliea  to  «k\\'j 


suit  for  their  removal ;  and  that  the  court  shoald 
grant  a  faculty  to  confirm  their  erection.  Tbe 
answer  concluded  with  a  prayer  that  the  respon- 
dent might  be  dismissed  from  all  further  obser- 
vance of  justice  in  the  matter  of  the  said  repre- 
sentation. 

A,  J.  Stephens,  Q.C.  and  B.  Shaw^  for  the  com- 
plainants. 

Fitzjames    Stephen^    Q.C,   A,    Charles,    Jeunt, 
and    W,  0.  F,  Phillimore,  for  the  respondent.— 

For  the  complainants  witnesses  were  examined 
to  prove  the  charges  made  in  the  representation. 
For  the  respondent,  the  deputy  registrar  of  the 
diocese  of  Canterbury  proved  the  granting  of  the 
faculty  mentioned  in   the   respondent*8  answer; 
and  the  respondent   himself  was  examined.    At 
the  close  of  the  respondent's   case    his  counsel 
stated  that,  having  regard  to  the  decdsions  of  the 
Judicial  Committee  of  the  Pnvy  Council  in 
Hehhert  v.  Purchas,  L.  Rep.  3  P.  C.  605 ;  and 
Martin  v.  Mackonochie,  L.  fiep.  2  P.  C.  965 ;  21L.  T. 
Rep.  K.  S.  512 ; 

it  was  not  proposed  that  any  argument  should  be 
offered  by  them  in  this  court,  except  ?nth  refer- 
ence to  the  charges  contained  in  the  8th,  11th, 
and  12th  articles  of  the  representation. 

A.  /.  Stephens,  Q.C.  for  the  complainants.— It 
was  illegal  for  the  celebrant  in  the  Commonion 
Service  to  consecrate  the  elements  and  receive  the 
Communion  unless  he  bond  fide  believed  thit 
at  least  three  persons,  as  to  whom  he  had  reason 
for  his  belief,  would  communicate  at  the  same 
service  :  (Pai-wett  v.  Rmighton,  31  L.  T.  Bep.  N.  S. 
594;  L.  Bep.  6  P.  C.  46.)  The  second  and  third 
rubrics  after  the  Communion  Service  contain  the 
whole  law  on  the  subject.  The  object  of  Uiese  m- 
brics  was  the  prevention  of  a  solitary  Communioo. 
Before  commencing  to  read  the  second  of  the  two 
portions  into  which  the  Commanion  Service  is 
divided,  the  respondent  was  bound  to  have  ascer- 
tained that  a  sufficient  number  of  persons  were 
present  and  about  to  communicate  with  him: 
( Wynn  v.  Bavles,  1  Curt.  Rep.  69,  63 ;  Fiied- 
lexj  V.  Lamb,  6  Ves.  421.)  [Lord  Penzance.— 
How  is  the  minister  to  ascertain  this?]  The 
rubric  before  the  exhortation  in  the  Com- 
munion Service  requires  that  those  about  to 
communicate  shall  be  conveniently  placed  to 
receive  the  Communion;  and,  therefore,  ths 
minister  should  require  persons  intending  to 
communicate  to  separate  themselves  then  from 
the  rest  of  the  congregation.  This  oonld  be  done 
either  through  the  pulpit  or  the  charchwaodenflL 
With  regard  to  the  crucifix  and  the  lighted 
candles  on  the  screen,  the  parishioners  can  hive 
no  interest  in  articles  which  are  illegal.  There  is 
abundant  evidence  that  the  candles  were  not 
required  for  the  purpose  of  giving  light  The 
faculty  relied  on  by  the  respondent  does  not 
specify  with  sufficient  particnlarity  what  screen 
it  was  intended  should  oe  erected.  All  cracifixes 
in  churches  of  the  Church  of  England  ire 
illegal.  The  Homilies  are  directed  against  their 
use,  and  the  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  in  PhiUpotU  v.  Boyd  (L 
Rep.  6  P.  C.  435 ;  32  L  T.  Rep.  N.  S.  73),  does  not 
sanction  them.  In  Westerton  v.  LiddiU  (Moore*< 
Sp.  Kep.),  a  distinction  is  drawn  between  eroeeei 
and  crucifixes.  Mr.  Justice  Keating,  in  Bofi^f- 
PhiUpotfs  (L.  Rep.  4  A.  <&  E.  297),  says,  "It  is 
cVetttl^  to  be  gathered  from  Wegtmlom  ▼.  LMH, 
tVnaX  \\\^  ^w^YcwiX  V^QtcvTsvSx^ftA  thftnght  a  oroeifiz 
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would  be  illegal."  At  the  Hampton  Court  Con- 
ference, in  1603,  James  I.  referred  to  the  material 
crosses  which  existed  before  the  Eeformation  as 
demolished.  A  crucifix  is  within  the  prohibition 
of  3  A  4  Edw.  6,  c.  10,  a  statute  held  by  the  Privy 
Council  in  PhillpoftB  v.  Boyd  (uhi  sup.),  to  be  still 
in  force.  Using  lighted  candles  near  and  about 
the  crucifix  is  an  unauthorised  ceremonial  addition 
to  the  services  prescribed  by  the  Book  of 
Common  Prayer.  The  pictures  described  in  the 
12th  article  of  the  representation  were  put  up 
without  a  faculty,  and  are  obviously  placed  in  the 
church  for  no  other  than  superstitious  purposes. 
[He  proposed  to  refer  to  two  Roman  Catholic 
books  of  devotion,  entitled  The  Key  of  Heaven, 
and  The  Crown  of  Jesus,  but  Fitzjames  Stephen, 
Q.C.,  objected  that  no  foundation  for  using  them 
had  been  laid,  and  that  at  any  rate  a  witness 
should  be  called  to  prove  that  they  were  works  of 
authority.  Lord  Penzance  having,  under  the  cir- 
cumstances, given  permission  for  a  witness  then 
to  be  called,  one  of  the  clergy  attached  to  the 
Boman  Catholic  Church  of  St.  Peter's,  Hatton 
Grarden,  was  examined,  and  stated  that  each  of  the 
two  books  in  question  contained  fourteen  pictures 
known  to  the  members  of  the  Boman  Catholic 
Church  as  the  Stations  of  the  Cross  and  Pas- 
sion, and  prayers  to  be  repeated  before  each 
picture;  that  the  drawings  produced  of  the 
pictures  in  the  respondent's  church  w  re  similar 
to  those  in  the  books,  and  that  the  books  in  ques- 
tion were  devotional  works  approved  by  the 
authorities  of  the  Boman  Catholic  Church.  They 
were  then  put  in  evidence,  and  passages  from 
them  cited  for  the  purpose  of  showing  that  the 
Stations  of  the  Cross  were  in  the  Boman  Catholic 
Church  turned  to  uses  which  the  Church  of 
England  would  consider  illegal  and  superstitious.] 
Five  of  these  pictures  are  clearly  illegal,  as  they 
do  not  even  represent  any  historical  incidents  in 
our  Lord's  life.  The  23r(i  of  the  Inquisitions  of 
Queen  Elizabeth  orders  the  destruction  of  all 
pictures  and  paintings,  and  all  other  monuments  ot 
feigned  miracles,  pilgrimages,  idolatry,  and  super- 
stition (Card well's  Documentary  Annals,  vol.  1, 
pp.  221,  222);  and  when  it  is  remembered  that 
the  stations  were  first  introduced  into  churches  in 
order  that  prayers  might  be  said  before  each  in 
turn,  instead  of  at  the  actual  spots  intended  to  be 
represented  by  them,  it  is  evident  that  they  are 
monuments  of  pilgrimages.  One  of  them  is  also 
a  monument  of  a  feigned  miracle.  He  also 
referred  to 

Martin  v.  Mackonorhie.  L.  Rpp.  2  A.  &  E.  209,   116 ; 

2  P.  C.  365  ;  3  P.  C.409  ;  21  L.  T.  Bep.  N.  S.  512  ; 
The  Exeter  Heredos  case,  revised  report  by  Baroh, 

Exeter,  1874 ; 
Wallot'ii  Saored  ArohiBoloiry,  voce  Rood  ; 
The  Catbolio  Layman,  vol.  5  ; 
Fnlke's  Defence  of    the  TranBlatlon  of  the  Bible, 

Parker  edition. 

liOrd  Penzance  intimnted  tha^.  in  cnses  coming 
before  him  under  the  Public  Worship  Begula- 
lion  -Act  1874,  he  would  hear  two  counsel  on  each 
side,  and  one  in  reply. 

ShaWt  on  the  name  side,  cited 
Delegal  v.  EighXey,  3  Bmg.  N.  C.  950 ; 
Keeling'H  Litur^es  Compared  ; 
Scott  T.  Wiihman,  3  Stark,  168 ; 
Elphinttone  t.  Furchas,  L.  Bep.  3  A.  &  E.  66. 

Fitzjames  Stephen,  Q.C.  for  the  respondent. — 
The  respondent  had  a  bond  fide  belief  that  several 
mambera  of  his  congregation  wonid  receive  the 


Communion  at  the  midday  service  on  the  4th 
July  last.  All  the  congregation  present  in  the 
church  are  exhorted  to  partake  of  the  Communion 
by  the  preparatory  exhortations  which  form  part  of 
the  Communion  Service,  and  it  has  been  held  that 
the  rubric  requiring  previous  notice  to  be  given 
by  those  who  propose  to  attend  is  merely 
directory  (Pamell  v.  Eotighton,  31  L.  T.  Rep.  N.  S. 
694 ;  L.  Rep.  6  P.  C.  46),  and  that  the  minister 
cannot  refuse  to  administer  the  Communion  on 
the  ground  of  no  such  notice  having  been 
given :  (Stewart  v.  Crommelin,  a  judgment  in 
the  ConMistorial  and  Metropolitan  Court  of 
Armagh,  by  the  Rev.  Alexander  Irvin.  Hodges 
and  Smith,  Dublin ;  Rivingtons,  London,  1852.) 
The  rubric  directing  that  there  shall  be  no  com- 
munion unless  three  persons  communicate  with 
the  priest,  is  only  to  insure  a  bond  fide  adminis- 
tration of  the  communion.  No  blame  can  attach 
to  the  minister  if  the  spirit  of  the  rubrics  is  com- 
plied with.  The  respondent  exercised  his  dis- 
cretion bond  fide,  and  the  fact  that  one  person  did 
communicate  with  him  shows  that  that  discretion 
was  not  quite  unfounded.  If,  as  is  the  custom  in 
the  respondent's  church,  the  congregation  remain 
to  the  end  of  the  communion  service,  the  ofiSciating 
minister,  unless  he  takes  some  unauthorised  moans 
of  ascertaining  the  fact,  thus  incurring  grave 
responsibility,  cannot,  at  the  commencement  of  the 
second  portion  of  the  service,  be  certain  of  the 
number  of  persons  about  to  communicate  with  him. 
With  respect  to  the  candles  on  the  chancel-screen, 
only  two  of  them  were  placed  so  as  to  be  close  to 
the  crucifix,  and  it  has  not  been  proved  that  any 
of  them  were  ever  lighted  except  at  the  evening 
service.  The  crucifix  in  this  ca-e  is  an  archi- 
tectural portion  of  the  screen  on  which  it  stands, 
and  is  not  an  abused  image.  It  has  not  been 
abused,  and  it  is  not  likely  to  be  abused,  to  super- 
stitious uses.  Westerion  v.  Liddell  (Moore's  Sp. 
Rep.)  really  decided  nothing  more  than  that 
crosses,  as  architectural  ornaments,  were  law- 
ful. It  follows,  from  the  decision  in  PhiUpotts  v. 
Bayd  (L.  Rep.  6  P.  C.  435 ;  32  L.  T.  Rep.  N.  S.  73), 
that  a  crucifix  iu  stone,  set  up  as  an  archi- 
tectural decoration  in  a  parish  church,  is  no 
more  unlawful  than  a  crucifix  painted  on  glass, 
such  as  that  in  St.  Margaret's,  Westminster, 
which  still  remains  (Pier son  v.  Gell :  Returu 
of  Causes  before  the  Delegates,  p.  85,  No. 
171);  and  that  crosses  and  crucifixes  set  up  for 
the  purpose  of  decoration  are  alike  not  illegal, 
unless  it  is  shown  that  they  are  in  some  way  or 
other  liable  to  abuse.  The  proclamations  and 
the  injunctions  of  Edward  VI.  and  Elizabeth,  with 
respect  to  the  destruction  of  abused  crosses  and 
images,  were  merely  executive  acts  directed  to  an 
evil  then  existing ;  and  the  statute  3  <fe  4  Edw.  6, 
c.  10,  is  entirely  spent.  What  has  been  said  with 
respect  to  the  crucifix  applies  with  equal  force  to 
the  series  of  pictures  called  Stations  of  the  Cross. 
They  have  not  been,  and  are  not  likely  to  be, 
abused.  It  is  no  evidence  of  their  unlawfulness 
that  similar  pictures  are  usually  to  be  found  in 
Roman  Catholic  churches. 

A.  Charles,  on  the  same  side,  cited  the  2Pth  in- 
junction of  Edward  VI.,  Card  well's  Documentary 
Annals,  p.  17;  Liturgies  of  Edward  VL,  p.  86, 
Paiker  Society,  1844;  Campbell  v.  SpoftiswoodH 
(3  B.  &  S.  769);  Hebbert  v.  Purchas  (L  Bai^.^ 
P.  C.  605) ;  WiUon*?^  Ottv^tjwtvV?.  c\\  ^V\s.xO«5\^».. 

A,  J,  S'e  jKens,  QJ^C,  t^v^\^.       Out .  aA». -ouW . 
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Feb.  3. — Lord  Psnzakcb. — Some  misconception, 
I  fear,  exists  as  to  the  functions,  powers,  and 
duties  of  this  court.  Some«  also  with  reci^ard  to 
the  source  of  its  jurisdiction.  It  is  not  well  that 
this  should  be  so;  for  those  who,  however 
unadvisedly,  question  the  authority  or  jurisdiction 
of  the  court,  can  hardly  be  expected  to  yield  to 
its  decrees  that  readiness  of  obedience  in  which 
the  true  force  of  all  tribunals  residea.  I  think  it, 
therefore,  not  out  of  place  that  before  pi-oceeding 
to  the  details  of  the  case  before  me,  I  should  try  to 
set  in  their  true  light  some  matters  that  have  beea 
by  some  unwittingly  but  grievously  distorted,  and 
in  the  interests  of  the  many  who  conscientiously 
desire  to  yield  obedience  to  an  authority  which 
they  perceive  to  be  lawful,  to  remove  the  miscon- 
ceptions set  on  fojt  by  the  very  few  who  may  have 
no  desire  to  submit  to  any  authority  at  all.  It 
has  been  said,  and  I  fear  widely  accepted,  that 
this  court  is  a  new  court ;  that  its  authority  is 
independent  of  the  church;  that  the  Bishops' 
Courts,  which  ought  properly  to  entertain  such 

Questions  as  those  now  oefore  me,  have  been  by 
'arliament  suppressed,  and  that  a  lay  tribunal 
has  been  set  up  in  their  place,  to  sit  in  Judgment 
not  only  upon  ntual,  but  on  soundness  of  doctrine 
and  the  mysteries  of  religion.     If  these  things 
were  true,  they  might  afford  ground  for  criticism 
upon  the  statute,  though  they  could  not  affect  the 
duty  of  obeying  it.    I  hope,  however,  that  those 
who  may  be  inclined  to  act  upon  their  truth  will 
be  at  the  pains  of  reading  the  statute  for  them- 
selves.    They   will  then  perceive  that  every  one 
of  these  four  propositions  is  absolutely  incorrect 
in  fact.     In  the  nrst  place,  the  Public  Worship 
Begulation  Act  1874  (37  &  38  Vict.  c.  85),  did  not, 
from  one  end  to  the  other  of  it,  create  any  new  court, 
or  indeed  any  court  whatever.    By  the  7th  section 
it  is  enacted   that  a    person  with  certain  legal 
qualifications  should  be  nominated  and  appointed 
by  the    two   archbishops,    with    Her    Majesty's 
approval,  to  be  a  "  Judge  of  the  Provincial  Courts 
of   Canterbury    and    York."      "The     provincial 
courts  "  here  spoken  of  are  of  course  the  existing 
provincial    courts,    namely,    what   is    commonly 
called  the  Court  of  Arches,  in  the  southern  pro- 
vince, and  the  Chancery  Court  in  the  province  of 
York.    At  the  time  the  statute  passed  there  were 
very  learned  judges   presiding  in  each  of  these 
courts,  though  they  have  both  since  then  retired,  and 
the  enactment  which  thus  created  a  new  judge  to 
be  a  judge  in  both  of  them,  without  defining  his 
relation  to  the  existing  judges,  may    be    fairly 
criticised  on  that  score,  but  is  not  open  to  the 
opposite  charge  of  having  created  a  new  court. 
This  explanation  removes  also  the  objection  that 
the  courts  upon  which  the  powers  given  by  the 
statute  are  conferred,  are  courts  independent  of 
the  church,  unless,  indeed,  those  who  make  this 
objection  are  willing  to  contend  that  the  provincial 
courts  of  the  two  archbishops  deserve  that  desig- 
nation.   The  next  objection,  as  to  the  suppression 
of  diocesan  courts,  is  equally  incorrect  in  point  of 
fact.    These  courts  are  not  named  or  referred  to, 
directly  or  indirectly,  in  the  statute  ;  their  rights, 
their    powers,   and  their  jurisdiction  remain   to 
them,  since  the  Act  passed,  as  they  existed  before 
it     was     passed,     untouched    and    unrestricted. 
What  has  really  been  done  by  the  statute  is  to 
confer  on  the    provincial    courts    (with  a  more 
apeedy  nnd  leas  costly  procedure  than  heretofore) 
the  right  to  entertain  questions  oi  ritual  concux- 


rently  with  but  not  to  the  exclusion  of  the  diooesaa 
courts.  This  jurisdiction  is  no  more  than  the 
Drovincial  courts  exercised  before  the  statata 
upon  letters  of  request  from  the  bishop — ihej 
maj  exercise  it  now  without  those  letters  of  request; 
but  the  necessity  for  the  bishop's  assent  which 
is  thus  withdrawn  in  one  direction,  is  restored  in 
another,  for  by  sect.  9  of  the  Act,  no  suit  can  be 
carried  into  this  court  if  "  the  bishop  shall  be  d 
opinion  that  proceedings  should  not  be  taken." 
The  provincial  courts,  therefore,  have  substan- 
tially gained  no  new  jurisdiction  by  the  statute. 
But  if  they  had,  the  question  I  am  considering  u, 
not  what  addition  has  been  made  to  the  powers  ol 
the  provincial  courts,  but  whether  the  diocesMi 
courts  have  been  suppressed  to  make  way  fat 
another  tribunal,  and  what  I  have  here  advanced 
(which  anyone  may  verify  for  himself  on  readii^ 
the  statute)  will,  I  hope,  serve  to  show  that  their 
suppression  by  this  statute  is  purely  imaginary, 
and'contrary  to  the  fact.  There  may,  I  dare  »j, 
be  some  to  whom  the  arming  of  the  provincaJ 
courts,  as  courts  of  concurrent  jurisdiction,  with 
a  more  expeditious  and  efficient  procedure,  will 
appear  to  be  the  same  thing  in  snbstanoe  as 
suppressing  the  diocesan  courts.  To  others,  on 
the  contrary,  it  may  app)oar  that  the  rendering  a 
court  less  likely  to  be  resorted  to  than  befor^  bj 
bringing  another  and  more  effective  court  into 
competition  with  it,  is  hardly  the  same  thing  m 
suppressing  or  abolishing  it.  I  have  no  desire  to 
entertain  the  question  which  of  these  two  views  is 
the  more  correct.  Provided  that  the  matter  be 
truly  stated  and  understood  according  to  the  Uici, 
and  not  according  to  conclusions  drawn  from  the 
fact,  every  one  can  judge  for  himself,  and  my  end 
will  have  been  attained.  I  am  no  further  con- 
cerned with  the  remaining  suggestion,  that  a  lay 
tribunal  has  been  set  up  to  deal  with  doctrine 
as  well  as  ritual,  than  to  affirm  that  in  ill 
matters  of  doctrine  this  court  has  now  pre- 
cisely the  same  jurisdiction,  and  no  more  than 
it  had  before  the  statute  was  passed;  nothing 
has  been  added,  and  nothing  taken  away. 
There  are  some,  I  believe,  who  contend  that  all 
questions  touching  the  clergy  in  their  ministn' 
tions  ought  to  be  referred  only  to  a  synod  or  some 
i  other  tribunal  composed  of  ecclesiastics.  With 
such  a  proposition,  I  have  nothing  here  to  do,  and 
I  will  dismiss  the  subject  with  the  remark  ihit 
those  who  assert  it  must  needs  go  farther,  and 
either  point  out  where  in  the  judicature  of  this 
country  such  a  tribunal  is  to  be  found,  or  contend 
that  the  Church  of  the  State  has  no  laws  to  govern 
it,  or,  what  is  the  same  thing,  no  laws  capable  of 
being  enforced.  I  now  address  myself  to  the 
merits  of  the  present  case.  It  is  a  proceeding 
taken  under  the  Public  Worship  Begcdation  Act 
1874  (37  &  38  Vict,,  c.  85).  Three  parishionen  of 
the  parish  of  St.  Peter*s,  Folkstone,  have  tnut 
mitted  to  the  Archbishop  of  Canterbory  a  jept' 
sentation  under  that  statute  oomplaining  of  oertun 
proceedings  and  matters,  which  they  ule^  to  be 
unlawful  in  the  conduct  of  the  respondent  on  ths 
4th  and  11th  July  1875.  On  the  1st  Nov.  1875^ 
and  after  the  duties  of  judge  under  the  sSstsle 
had  become  merged  in  the  office  of  offioial  princi- 
pal (or  Dean  of  Arches)  of  the  Provincial  Goofi 
of  Canterbury,  this  representation  waa  timnsoiitted 
to  me,  and,  consequently,  the  proceedings  balms 
me,  by  virtue  of  the  7th  section  of  the  Aa^  bocwi* 
ttXi  Qu»^  ^"^tT^xaee^^oi^ui  the  Court  ol  Arobei.  Xli 
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representation  complains  of  many  things  done  by 
the  respondent,  which,  at  the  hearing  of  the  case, 
he  did  not  deny,  nor  did  he  deny  that  these  thinflcs 
were  unlawful  in  the  present  state  of  the  law,  as 
enunciated  by  the  Jndicial  Committee  of  the  Privy 
Council,  reserving  to  himself  the  right  to  question 
Uiat  state  of  the  luw,  so  far  as  he  may  be  allowed 
to  do  BO  by  that  tribunal,  should  he  appeal  to  it  in 
the  present  case.  I  will  shortly  enumerate  these 
offences  :  1.  The  use  of  lighted  candles  on  the 
Communion  Table,  or  on  a  ledge  immediately  over 
it,  at  the  time  of  the  celebration  of  the  Holy  Com- 
munion, when  those  candles  were  not  required  for 
siving  light.  2.  The  mixing  of  water  with  wine 
for  the  service  of  the  Holy  Uommunion.  3.  The 
nee  of  wafer  bread,  instead  of  bread  such  as  is 
nsually  eaten,  in  the  administration  of  the  Holy 
Communion.  4.  Standing  at  the  middle  of  the 
west  side  of  the  Communion  Table  with  his  back 
to  the  people,  so  that  the  people  could  not  see  him 
break  the  bread  during  the  Prayer  of  Consecra- 
tion. 5.  Kneeling  during  the  Prayer  of  Consecra- 
tion— a  practice,  however,  which  he  says  he  has 
sinco  discontinued.  6.  Causing  the  hymn  or 
prayer  commonly  known  as  the  Agnus  Dei  to  be 
rang  dunng  the  Communion  service,  immediately 
after  the  Prayer  of  Consecration.  7.  Forming 
and  accompanying  a  procession,  consisting  of  the 
choir  and  two  acdytes  in  short  surplices  and  red 
cassocks,  four  banners,  a  brass  instrument,  and  a 
processional  cross  being  carried  in  it,  the  choir 
einging  a  hymn,  and  the  respondent  walking  in  it, 
with  a  cap  called  a  biretta  on  his  head ;  such  pro- 
cession taking  place  after  the  service  of  morning 
ner  and  immediately  before  the  Communion, 
orming  and  accompanying  a  like  procession 
on  another  occasion,  when,  at  one  period  of  it,  all 
those  who  took  part  in  it  fell  on  their  knees  and 
remained  kneeling  for  some  time.  The  fact  of 
these  eight  charges  having  been  admitted  by  or 
on  behalf  of  the  respondent,  and  the  unlawfulness 
of  his  conduct  on  these  occasions  being  unques- 
tioned before  me,  and,  in  my  opinion,  unquestion- 
able, my  ducY  on  the  present  occasion  will  be 
confined  to  admonishing  him  not  to  offend  again 
in  the  same  way.  There  is  one  other  chorge,  upon 
which  in  like  manner  no  defence  has  been  offered, 
which  requires,  I  think,  some  further  notice.  I 
allude  to  the  charge  of  celebrating  the  Holy 
Communion  in  the  vestments  known  by  the  names 
of  •*  chasuble"  and  "alb."  The  question  of  vestments 
is  one  which  stands  in  a  peculiar  position,  in  respect 
of  the  judicial  decisions  of  which  it  has  been  the  sub- 
ject. Dr.  Lnshington,  Sir  John  Dodson,  and  Sir 
Kobert  Phillimore  have  all  held  what  are  called  the 
!Bdwardian  vestments  to  be  lawfal.  By  the  Court 
of  Appeal  in  Liddell  v.  Wester  ton  (Moore's  Sp. 
Rep.),  consisting  of  some  of  the  ablest  judges  of 
oor  time,  Lord  Cran worth.  Lord  Wensleydale, 
Liord  Kingsdown,  Sir  John  Patteson,  and  Mr. 
Justice  Manle,  with  the  late  and  present  Arch- 
bishops of  Canterbury,  it  was  affirmed  in  the 
following  words :  That  "  the  same  dresses  and  the 
same  utensils  or  articles  which  were  used  under  the 
first  Prayer  Book  of  Edward  VI.  may  still  be  used." 
In  the  case  of  Mcvrtinv,  Mackonochie  (L.  Rep.  2  P.  C. 
365 ;  24  L.  T.  Bep.  N.S.  204)  it  was  declared  gene- 
rally  that  the  court  "  entirely  concurred  "  in  the 
csonstruction  of  the  ornaments  rnbric  in  the  previous 
case,  and  particularly  that  "  the  term  ornaments 
in  the  rubric  means  those  articles  the  use  of  which 
in  the  seryices  and  miniatrationa  of  the  church 


is  prescribed  by  the  first  Prayer  Book  of  Ed- 
ward VI."  In  Liddell  v.  Westerton  (Moore's  Sp. 
Bep.),  it  is  rifiht  to  observe  that  the  court,  in  the 
remarks  above  quoted,  was  commenting  upon  this 
rubric  for  the  particular  purpose,  and  the  par- 
ticular purpose  only,  of  showing  that  it  applied 
to  articles  and  things  which  were  "  used  "  in  the 
service  as  distinguished  from  ornaments  which 
were  not  "  used,"  but  "  set  up  in  churches  as 
ornaments  in  the  sense  of  decorations."  The 
terms,  therefore,  in  which  their  construction  of 
the  ornaments  rubric  was  declared,  constituted  a 
judicial  dictum  (very  valuable,  no  doubt,  con- 
sidering the  high  authority  of  the  judges  from 
whom  it  emanated),  but  still  a  judicial  dictum 
only.  But  in  the  later  case  of  Martin  t. 
Mackonochie  [uhi  sup.),  the  question  arose  directly 
whether  the  lighting  of  a  candle  could  be  justified 
as  the  *'  use  "  of  an  ornament  permitted  by  this 
same  "  ornaments  rubric,"  upon  which  the  ques- 
tion of  vestments  turns.  It  thus  became  neces- 
sary to  construe  the  language  of  that  rubric,  and 
the  court  having,  as  above  stated,  declared  their 
adherence  to  the  construction  given  to  the  rubric 
in  the  former  case,  went  on  to  say  that  this  con- 
struction went  far  to  decide  the  case  in  hand,  and 
concluded  thus :  "  But  the  rubric,  speaking  in 
1661,  more  than  100  years  subsequently,  has,  for 
reasons  which  it  is  not  the  province  of  a  judicial 
tribunal  to  criticise,  defined  the  class  of  orna- 
ments to  be  retained  by  a  reference,  not  to  what 
was  in  use  de  facto,  or  to  what  was  lawful  in  1549, 
but  to  what  was  in  the  church,  by  authority  of 
Parliament,  in  that  year ;  and  m  the  parliamentary 
authority  which  this  committee  has  held,  and 
which  their  Lordships  hold,  to  be  indicated  by 
these  words,  the  ornaments  in  question  are  not 
found  to  be  included."  The  argument  of  the 
court,  therefore,  ran  thus  :  The  ornaments  which 
may  be  lawfully  used  are  defined  by  the  rubric  of 
the  present  Prayer  Book;  the  meaning  of  that 
rubric  is,  that  such  "ornaments"  may  be  used 
as  are  prescribed  by  the  first  Prayer  Book  of 
Edward  VI. ;  the  use  of  a  lighted  candle  is  not 
found  to  be  prescribed  by  the  first  book  of  Ed- 
ward VI. ;  therefore  it  is  not  lawful.  I  can  only 
regard  this  case,  then,  as  a  decision  directly  based 
upon  the  proposition  that  the  rubric  of  the 
present  Prayer  Book  defined  the  "ornaments" 
which  should  be  lawful  in  future  as  those  which 
had  been  prescribed  by  the  first  Prayer  Book  of 
Edward  VI.  No  doubt  the  category  of  lawful 
ornaments  to  be  found  in  the  first  book  of  Ed- 
ward VI.  was  appealed  to  in  that  case  to  prohibit 
a  lighted  candle  as  not  being  within  it ;  it  must 
be  invoked  by  those  who  uphold  the  Edwardian 
vestments  as  a  justification  for  the  use  of  all  vest- 
ments which  are  within  it ;  but  it  is  difficult  to 
conceive  that  this  distinction  warrants  a  different 
conclusion  as  to  the  rubric's  meaning.  If  the 
directions  of  the  book  of  Edward  VI.  are  to  be 
taken  as  the  test  of  what  may  be  lawfully  used 
under  the  present  Prayer  Book,  for  the  purpose 
of  excluding  matters  and  things  which  are  not 
within  them,  it  may  be  well  urged  that  they  are 
also  the  test  of  legality  for  the  purpose  of  justify- 
ing the  use  of  the  things  which  are  within  them, 
and  expressly  enjoined  by  them.  When  fully 
considered,  therefore,  this  case  afibrds  not  a 
mere  judicial  dictum,  but  a  d\r^c<»  ^^Q^K^s^^^^l^ 
as  to  the  ttue  Tn^auAxi^  o^  x?ii^  xvl^atx^i^  ^^^?^^^^^'L. 
announced  aa  th.^  rat\o  decldAyadVi  ^1  w^  ^^sox^-* 
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and  acted  upon  as  the  basis  of  its  ultimate  de- 
cision. With  this  decision  the  subsequent  one 
of  Hehhert  v.  Purchas  (L.  Rep.  3  P.  C.  605)  con- 
demning the  vestments  which  are  among  the  "  or- 
naments "  prescribed  by  the  first  book  of  Edward 
VL,  appears  to  be  directly  in  conflict ;  but  then  it 
must  be  borne  in  mind  that  the  case  of  Martin  y, 
Mackonochie  (L.  Rep.  2  P.  C.  365;  24  L.»T.  Rep. 
N.  S.  204)  dealt  with  things  used  in  the  church 
service,  such  as  a  candle,  while  the  case  of  Hehhert 
V.  Purchas  {uhi  sup.)  dealt  with  the  dresses  of  the 
ministers,  as  to  which  dresses  the  canons  of  a.  d. 
1603  bad  given  certain  directions,  and  it  was  to 
these  canons,  us  I  understand  the  latter  case,  that 
the  court  ascribed  the  authority  to  qualify  the 
subsequent  statute  and  rubric  in  respect  of  dresses 
or  vestments.  The  only  passage  which  throws  any 
light  on  the  aspect  in  which  the  previous  decision 
was  regarded  by  the  court  is  the  followfng|:  "  In 
Martin  v.  Mackonochie  {uhi  sup.)  the  committee 
stated  anew  the  substance  of  the  judgment  in  Wes- 
terton  v.  Liddell  (Moore's  Sp.  Rep.)  upon  this  point, 
but  did  not  take  up  any  new  ground  "  Save  in  these 
words  no  reference  wnatever  to  the  case  of  if ar^iii  v. 
Mackonochie  (uhi  sup.)  is  made  in  the  judgment 
in  Hehhert  v.  Purchas  {ubi  sup).  So  brief  a  notice 
and  summary  a  dismissal  seem  rather  to  favour 
the  conclusion  that  the  case  was  considered  unim- 
portant to  the  matter  in  hand  than  that  it  was 
meant  to  be  overruled.  It  may  be,  therefore,  that 
this  conflict  of  authorities  is  rather  apparent  than 
real,  but  whether  it  be  the  one  or  the  other,  my 
course  in  this  court  is  clear.  I  cannot  doubt  that 
of  two  judgments  delivered  in  the  Appellate  Court, 
which  are  in  any  degree  inconsistent,  I  am  bound 
in  pronouncing  the  decision  of  the  inferior  court 
to  obey  and  carry  out  that  which  was  addressed 
directly  to  the  matter  in  issue  here,  and  which 
also  was  the  last  pronounced.  As  this  result  was 
inevitable  the  learned  counsel  have  done  well,  I 
think,  not  to  argue  the  question,  and  as  the  ques- 
tion has  not  been  argued,  I  forbear  to  exnress  my 
own  opinion  on  the  subject.  I  must,  tlierefore, 
hold  that  Mr.  Ridsdale  has  offended  against  the 
law  in  celebrating  the  Communion  in  a  chasuble 
and  in  an  alb,  and  admonish  him  to  refrain  from 
doing  so  in  future.  If  this  decision  is  wrong  it 
must  be  corrected  by  the  Appellate  Court.  I  pro- 
ceed now  to  deal  with  the  remaining  charges,  and 
I  will  take,  first,  the  charge  which  relates  to  the 
celebration  on  the  4th  July  1875,  at  the  service  of 
the  Holy  Communion,  commencing  at  10.30  a.m., 
when  only  one  person  beside  the  respondi^nt 
received  it.  The  fact  is  not  denied.  The  only 
answer  given  is  that  the  great  bulk  of  the  cou- 
givgation  remained  in  the  church,  that  there  were 
200  to  250  people  present,  and  that  the  respondent 
had  reason  to  believe,  and  did  believe,  that  a  suf- 
ficient number  of  them  would  communicate  with 
him.  I  will  examine  the  correctness  of  this  last 
assertion  presently,  but,  in  the  first  place,  it  is 
desirable  to  turn  to  the  rubric  itself,  which  is  said  to 
have  been  contravened.  It  is  in  these  words :  *•  And 
there  shall  be  no  celebration  of  the  Lord's  Supper, 
except  there  be  a  convenient  number  to  communi- 
cate with  the  priest,  according  to  his  discretion. 
And  if  there  be  not  above  twenty  persons  in  the 
parish  of  discretion  to  receive  the  Communion, 
yet  there  shall  be  no  Communion  except  four  (or 
three  at  the  ieast)  communicate  with  the  priest." 
I^  cannot,  I  think,  be  said  that  t\ie  woTd%^  ot 
this  rubric  admit  of  any  bat  one  inteTpTeta^Xon, 


There  is  to  be  no  communion  unless  as  many  ts 
three  persons  are  present  and  commanicate  with 
the  priest.      It  was  not  even  in   argument  con- 
tended that  the  rubric  meant  anything  else.     It 
does  not  say  there  shall  be  no  communion  "  onless 
the  priest  believes,"  or  "  unless  he  has  reasonable 
ground  to  believe  "  that  there  will  be  as  many  as 
three  communicants,  but  expressly  that  there  shall 
be  no  communion  "  except  three  at  the  least "  do 
in  fact  "  communicate  with  the  priest."    Bat  it  was 
urc^ed  on  Mr.  Ridsdale's  behalf,  that  his  infraction 
of  this  rubric  was  not  a  wilful  or  voluntary  one, 
and  that  on  a  principle  which  pervades  the  ad- 
ministration of  all   laws  he  ought  not  to  be  hdd 
responsible  for  what  he  could  not  prevent.    I  most 
observe  that  this  defence  was  rather  that  of  his 
counsel  in    argument    than   that  which  he  had 
urged  himself  in   his    **  answers."      All  that  he 
there  says  is,  that  a  convenient  number  of  persona 
were  present  who  might  have  communicated,  and 
that  every  opportunity  was  given  to  them  to  do 
so,   studiously  omitting  to    say  either    that   he 
honestly    thought    the    reouisite   namber  woold 
communicate,  or  that  he  had  no  means  of  knowing 
whether  they  would  or  not.    I  cannot  regard  this 
as  otherwise  than  a  very  significant  and  possibly 
intentional  omission.     Still  the  question  remains 
whether  there  was  on  this  occasion,  or  woold  be 
on  other  occasions,  any  real  impossibility  of  con- 
forming to  the    rubric,  a    proposition   which  it 
devolves  upon  the  respondent  to  establish.    Thii 
impossibility  is  said  to  reside  in  the  fact  that  the 
priest  must,  according  to  the  several  rubrics  rego- 
lating     the    administration    of    the     sacrament, 
consecrate  the  elements,  and  receive  them  himself 
before  ho  has  any   means  of    knowing   whether 
there  will  be  as  many  as  three  persons  coming 
forward  to  receive  them  after  him.     But  is  this 
the  fact  P     Neither  by  any  evidence  that  he  has 
given,  nor   by  any  conclusions  to   be    extracted 
from  the  rubrics  of  the  Communion  Service,  does 
it  seem  to  me  to  be  established  that  a  priest,  reallj 
desirous  of  conforming  to  the  rubric,  is  practicaUy 
unable  to  discover  whether  the  celebration  he  is 
about  to  enter  upon  will  be  a  lawful  one  or  not 
On  a  perusal  of  the  several  rubrics  as  they  occor 
in  the  Communion  Service,  it  certainly  seems  to 
be  assumed  throughout  that  the  number  of  those 
who  are  about  to  communicate  will  be  known  (or, 
at  least,   approximately  so)  to   the  priest,  and  if 
others  are  present  (the  propriety  of  which  is,  I 
believe,  a  controverted  point,  but  one  with  which 
this  court  has  nothing  now  to  do),  discrimioated 
in  some  manner  from  them.     Thus  at  the  very 
beginning  of  the  Order  for  the  Administration  « 
the  Communion,  it  is  said,  '*  So  many  as  intend  to 
be  partakers  of  the  Holy  Communion,  shall  signify 
their  names  to  the  curate  at  laast  some  time  tltf 
day  before.*'    Then  at  a  later  period  of  the  service, 
**  The  priest  shall  then  place  on  the  table  so  modi 
bread  and  wine  as  he  shall  think  sufi&cient ; "  and 
again,    '*At  the  time  of  the   celebration  of  the 
Communion,  the  communicants  bein^  conveniently 
placed  for  the  receiving  of  the  Holy  Sacrament  ;* 
and  again,   **Then  the  priest  shsdl  say  to  then 
that  come  to  receive  the  Holy  Oommauion;"  and 
again,    "Then  shall  this  general    confession  be 
made  in  the  name  of  all  them  that  are  minded  to 
receive  the  Holy  Communion."     Those,  therefore^ 
who  intend  to  receive  the  Holy  Sacnment*  *n 
y  m^\Xj^d  to  ^ive  notice  of  their  inteatioiit  a  qoaa^ 
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Table,  which  is  to  be  estimated  in  reference  to  the 
probable  namber  of  them;  they  are  to  be  gol- 
▼enientlj  placed  "  for  the  receiving  of  the  Holy 
Sacrament ; "  and  they  are  to  be  addressed  in  the 
character  of  communicants  by  the  minister,  all  of 
which  provisions  seem  to  imply  that  the  minister 
has  some  means  of  distingaishing  them.     But  no 

Srecise  direction  appears  to  be  given  as  to  the 
etails  of  the  manner  in  which  auy  separation, 
discrimination,  or  distinction  between  those  who 
do  and  those  who  do  not  communicate,  is  to  be 
brought  about.  A  reference  to  the  rubrics  of  the 
previous  Prayer  Books  may  throw  some  light  on 
the  general  intention  of  the  Legislature  on  this 
head.  In  the  first  Prayer  Book  of  Edward  VI., 
at  the  end  of  the  offertory,  stands  the  rubric, 
following :  Then  so  many  as  shall  be  partakers  of 
the  Holy  Communion,  shall  tarry  still  in  the 
qaire,  or  in  some  convenient  place  nigh  the  quire, 
the  men  on  the  one  side,  and  the  women  on  the 
other  side.  All  other  (that  mind  not  to  receive  the 
said  Holy  Communion)   shall   depart  out  of   the 

2 aire,    except    the   ministers   and   clerks :    (The 
liturgies  of  Edward  VI.,  Parker   Society  edit., 
1844,  p.  35.)     In  the  second  Book  of  Edward  VI., 
this  rubric  desiring  the  communicants  to  remain 
in  the  quire  was  omitted,  perhaps   because  the 
oongre^tion  was  no  longer  invited  to  come  iuco 
tbe^  quire,    and    deposit  their  alms   in  the  box 
which  used  to  stand  near  the  altar,  or  perhaps 
because   a   rubric  was   then  for   the  first    time 
introduced,     directing    that    the    table    at    the 
time   of   the   Communion   should   stand    in   the 
body   of  the   church,   except   in  those   churches 
where  morning  and  evening  prayer  were  read  in 
the  chancel.    But    at  this  same  time  a  further 
alteration  was  made  by  adding  the  following  very 
strong    expressions  to  the  form  of   exhortation 
which  was  to  be  said  **  at  certain  times : "     **  And 
whereas  ye  offend  God  so  sore  in  refusing  this 
holy   banquet,  I  admonish,  exhort,   and   beseech 
you,  that  unto  this  unkindness,  ye  will  not  add 
any  more.    Which  thing  ye  shall  do,  if  ye  stand 
bjT  as  gazers  and  lookers  on  them  that  do  commu- 
nicate, and  be  no  partakers  of  the  same  yourselves. 
For  what  thing  can  this  be  accounted  else,  than  a 
farther  contempt  and  unkindness  unto  Grod.  .  .  . 
Wherefore,  rather  than  ye  should  so,  depart  you 
hence,  and  give  place  to  them  that  be  godly  dis- 
posed. .  .  .— (/6.  pp.  272,  273)."— This  exhortation 
18  looked  upon  by  some,  I  believe,  as  addressed 
only  to  those  who  were  not  in  the  habit  of  com- 
municatiufic  at  alL     By  others,  on  the  contrary,  it 
ia  regarded  as  an  invitation  to  all  who  are  not 
about  to  cummunicate  on  the  particular  occasion, 
to  leave  the  church,  and  thus  separate  themselves 
from    the    communicants.     But,   whatever    may 
have  been  the  intention  of  it,  it  is  not  unlikely 
that  it  gave  rise  to  a  custom,  inore  or  less  general, 
fc^  the  non-communicants  to  withdraw.     On  this 
matter  I  will^  quote  a  passage  from  a  judgment 
delivered  in  the  Metropolitan  Court  of  Armagh  in 
the  year  1852.  The  case  was  cited  by  Dr.  Stephens, 
and  I  am  indebted  to  him  for  a  copy  of  the  judg- 
ment.    Speaking    of    this    exhortation,   the   rev. 
jadge  of  that  court  said :  "  This  striking  address, 
repeated  in    all   the   churches   of  the   kingdom 
during  a  period  of  nearly  100  years,  very  effectually 
brongbt  about  and  established  the  custom  of  the 
non-oommanioants  withdrawing — a  custom  that 
oontinnes  to  this  day,  although  this  part  of  the 
ezhcrtatioQ  was  omitted  in  the  Frayer  Book  of 


1662.**     He  then  adverts  to  the  fact  that  the 
rubric  above   quot3d,  as   to    the    communicants 
"  being  conveniently  placed,**  was  for  the  first 
time  inserted  in  the  present  Prayer  Book,   and 
goes  on  thus :  "  When,  therefore,  the  non-commu- 
nicants have  withdrawn,  and  the  communicants 
have  placed  themselves  conveniently  for  receiving 
the  sacrament,  that  is  in  a  part  of  the  church  near 
the  Lord's  table,  it  would  seem  to  be  easy  for  the 
officiating  minister  to  make  a  tolerably  accurate 
estimate  of  the  numbers  for  whom  he  is  to  provide 
a  sufficient  quantity  of    bread  and   wine,   even 
though  they  have  not  signified  their  names  pre- 
viously.'*   The  only  other  matter  which  sheds  any 
light  on  this  subject  is  the  language  of  the  25th 
article  of  religion,  which  speaks  of  the  sacrament 
as  not  to  be  carried  about  or  *'  gazed  upon.**  Upon 
this  review  of  the  history  of  these  rubrical  di- 
rections, the  conclusions  at  which  I  arrive  are, 
that  the  Legislature,  in  both  Prayer  Books  of  Ed- 
ward VI.,  as  well  as  the  book  of  1662,  contemplated 
that  there  would  be  some  method  of  discriminating 
between  those  who  intended  to  partake  of  the 
Holy  Communion,  and  those  who  did  not;  that 
under  the  first  book  of  Edward  VI.,  the  means  of 
doing  so  were  specifically  prescribed ;  that  under 
the  second  book  of  Edward  YI.  and  the  present 
book,  no  such  specific  means  are  prescribed  (ex- 
cept they  be  found  in  the  direction  that  the  com- 
municants should  be  "  conveniently  placed  **),  and 
that  the  custom,   however  general,  of  the  non- 
communicants  retiring  from  the  church  is   not 
specifically  enjoined  by  any  positive  direction  of 
the  existing  rubrics.    Nor  am  I  aware  that  the 
minister  has  any  means  at  his  command  to  enforce 
compliance  with  this  custom,  supposing  it  to  be 
desirable  to  do  so,  upon  which  matter  it  is  not  my 
duty  here  to  express  an  opinion.     But  admitting 
this  to  be  ho,  it  was  still  urged  bv  the  complain- 
ants that  the  minister  has,  practically,  other  means 
within  his  reach  of  ascertaining  whether  a  suffi- 
cient number  are  about  to  communicate,  did  he 
choose  to  avail  himself  of  them.     It  was  not  as- 
serted, nor  can  it  be  assumed,  that  the  members 
of  the  respondent's  congrega^iion  would  do  other- 
wise than  assist  him  in  avoiding  the  celebration  of 
the  sacrament  in  a  manner  contrary  to  the  express 
letter  of  the  law ;  and  it  was  therefore  contended 
that   the   respondent   had  only  to   make   known 
to  his  conuregatiun  the  difficulty  in  whi'jli  they 
placed  him  by  the  practice  of  non-communicants 
remaining  in  the  church  when  the  celebration  of 
the  holy  sacrament  was  about  to  begin,  without 
any  separation  bein<T  effected  between  them  and 
I  lie  communicants,  for  the  difficulty  to  pass  away. 
To  this  it  was  replied,  chat  a  cler<{yman  has  no 
means  of  doing  so  witboat  violating  the   rubrical 
directions,  and  the  judgment  in  Wtsttiioii  v.  Lidddl 
(Moore's  Sp.  Rep.),  was  relied  upon  to  show  that 
the  details  of  the  Communion  Service  could  not 
be  added  to  or  varied  by  auy  announcement  on 
the  part  of  the  minister  without  infringing  the 
law.     Various  means  were  suggested,  however,  by 
which  it  might  be  done,  and  either  through  tlio 
churchwardens  or  through  the  pulpit  or    other- 
wise, it  was  said  uhat  the  minister  might  make 
known  his  desire  that  if  noncommunicauts  chose 
to  remain  in  the  church,  the  communicants  should 
conveniently  place  themselves  apart  from  the  rest, 
so  as  to  enable  him  to  recognise  them.    The  moatk 
formal  method  o?  ptoce^va^  m  XXiv^  ^vc^^\^vv^ 
perhaps,  wouVd  b^  ?ot  \.\i^  ^iX^x^-^TMajL  \»  ^\i^^^  '^ 
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bis  ordinary,  and  with  his  leave  to  read  out  dur- 
ing the  service  a  notice  describing  what  those  who 
intended  to  communicate  should  do  to  declare 
themselves,  and  thus  comply  with  the  rubric, 
immediately  preceding  the  ofiPertory,  on  the  subject 
of  notices  to  oe  given  in  church.  I  do  not  dwell 
further  on  this,  or  pause  to  decide  what  the  re- 
8]x>ndent  might  best  have  done,  because  be  has  in 
fact  done  nothing  and  attempted  nothing,  and, 
further,  because  I  am  not  even  satisfied  that  he 
had  any  reasonable  cause  to  expect  that  the  cele- 
bration of  the  4th  July  would  be  other  than  what 
it  actuallv  was.  It  appears,  on  the  respondent's 
own  evidence,  that  what  happened  on  the  4th 
July  had  happened  on  several  previous  occasions ; 
that  he  had  taken  no  steps  to  prevent  the  recur- 
rence of  it,  and  that  on  leaving  his  cure  in  the 
hands  of  two  other  clergymen  when  he  went 
abroad  in  August,  he  gave  them  no  warning  or 
directions,  so  that  the  same  thin^  happened  again 
in  his  absence.  The  possible  difficulties  of  a  posi- 
tion can  hardly,  therefore,  be  listened  to  in  exculpa- 
tion of  one  who  had  not  been  at  the  pains  of  ascer- 
taining whether  they  are  real  difficulties  or  not. 
But  now  I  turn  to  the  question  whether  the 
respondent  had  reasonable  ground  to  believe,  or 
did  even  in  fact  believe,  that  there  would  be  a 
sufficient  number  of  communicants  on  the  4th 
July.  It  is  impossible,  I  think,  to  read  his  own 
eviaence  on  this  head,  and  not  perceive  that  he 
entered  upon  the  celebration  of  the  holy  sacra- 
ment on  that  day  without,  as  he  states  it  himself 
on  re-examination,  '*  any  positive  expectation  one 
way  or  the  other."  It  is  true  that  there  were 
many  present  as  to  whom  he  did  not  know  that 
they  might  not  communicate,  and  as  to  some, 
he  says  he  thought  they  might,  but  he  had 
no  belief  that  they  would.  Whatever  may  be  said, 
as  to  whether  reasonable  grounds  for  believing 
that  the  proper  number  would  communicate  ex- 
isted or  not,  it  is  clear,  I  think,  that  the  respon- 
dent must  establiiith  that  he  did  in  fact  believe 
that  they  would  do  so,  before  he  could  possiby  bo 
in  a  position  to  set  up  any  exculpation  basca  on 
the  imperfect  state  of  his  own  knowledge.  This 
he  failed  to  do.  The  rubric  has,  in  my  opinion, 
been  violated,  and  without  excuse.  It  will, 
therefore,  be  my  duly  to  admonish  the  respon- 
dent to  obey  the  rubric  in  future.  The  next 
question  for  the  decision  of  the  court  concerns  the 
lawfulness  of  the  cruci6x,  and  of  the  paintings 
oalled  the  stations  of  the  cross,  which  have  been 
set  up  in  St.  Peter's  Church.  The  solution  of 
these  questions  depends  not  on  any  single  con- 
tested passage  of  a  statute  or  a  rubric  to  be  con- 
strued by  the  court,  but  on  the  general  result  of 
the  various  acts  of  the  Sovereign  and  the  Legis- 
lature, which  go  to  make  up  that  momentous 
change  in  the  state  religion,  and  the  ecclesiastical 
laws  of  the  realm,  which  is  known  as  the  Beforma- 
tion.  The  field,  therefore,  over  which  such  an 
enquiry  is  capable  of  being  pursued,  is  an  almost 
unbounded  one,  but  it  does  not,  I  think,  devolve 
upon  this  court  so  to  pursue  it.  For  the  ground 
has  been  already  travelled  by  the  appellate  tribune', 
in  the  two  cases  of  Wesferton  v.  Liddell  (Moore't- 
Sp.  Bep.),  and  Phnipotfs  v.  Boyd  (L.  Bep.  6  P.  C. 
43.^;  32  L.  T.  Bep.  N.  S.  73),  in  which  al! 
th»t  historical  research  and  able  argument  •.•,.!ik^ 
do  to  elucidate  the  legal  propositions  deducib'e 
from  any  inquiry  of  the  kind,  was  fully  and 
effect uaUy  done.    I    will    state,    in    a  few  sen- 


tences, the  points  decided  in  these  cases  so  bmt 
as  they  affect  the  present  inquiry.  In  the  cue  of 
Weeterton  v.  Liddell,  the  court  iiar*  to  pronoanoe 
upon  the  legality  of  a  cross  set  up  in  Mr.  Lidd^'s 
church.  And  it  was  decided  that  although  before 
the  Beformation  the  symbol  of  the  cross  had  no 
doubt  been  put  to  superstitious  uses.  "  yet  thst 
crosses  when  used  as  mere  emblems  of  the  Chris- 
tian faith,  and  not  as  objects  of  superstitioai 
reverence,  may  still  lawfully  be  erectea  as  archi- 
tectural decorations,"  and  that  the  wooden  cron 
erected  in  that  particular  case,  "  was  to  be  consi- 
dered a  mere  architectural  ornament.^  The  court 
determined  nothing  directly  as  to  the  legality  of  a 
crucifix,  but  was  at  great  pains  throughout  the 
judgment  to  point  out  that  crosses  were  to  be  dis- 
tinguished from  crucifixes,  saying  that  "there  was 
a  wide  difference  between  the  cross  and  images  of 
saints,  and  even,  though  in  a  less  degree,  between 
a  cross  and  a  crucifix,"  the  former  of  which  they 
said,  had  been  "  used  as  a  symbol  of  Ghristiaiii^ 
two  or  three  centuries  before  either  crucifixes  or 
images  were  introduced."  I  must  infer,  therefore^ 
that  in  the  opinion  of  the  court,  as  declared  in 
this  case  of  Wesierton  v.  Liddell,  the  use  of 
the  cross  was  only  to  be  justified  when  it  played 
the  part  of  a  mere  architectural  ornament,  and 
that  the  views  and  arguments  upon  which  that 
justification  was  based  did  not  afford  the  same 
justification  to  crucifixes.  In  ThiUpotU  v.  Boid, 
the  court,  in  justifying  the  erection  of  ue 
Exeter  reredos,  adhered  entirely  and  Tezy  dis- 
tinctly to  the  position  taken  up  in  the  prevkms 
case,  and  pronounced  that  erection  lawful,  though 
it  includea  many  sculptured  images,  on  the  expreei 
ground  "  that  it  had  been  set  up  for  the  purpOM 
of  decoration  only,"  declaring  that  it  was  "  not  in 
danger  of  being  abused,"  and  that  ''it  was  not 
suggested  that  any  superstitious  reyerence  baa 
been  or  is  likely  to  be  paid  to  any  of  the  figures 
upon  it."  These  two  cases,  considered  together, 
afford  to  this  court  a  sufficient  guide  tor  the 
principles  which  it  is  now  bound  to  apply.  AH 
that  remains  is  to  apply  them.  In  doing  so  it  ii 
necessary  first  to  havo  a  clear  idea  of  what  it 
meant  by  "  superstitious  .  reverence  being  paid," 
and  then  to  ascertain  whether  such  "  re vereooe'' ii 
likely  to  be,  or  in  danger  of  being,  "  paid  **  to  the 
particular  objects  here  complained  of,  err  whether, 
on  the  contrary,  it  is  established  that  those  obieeti 
are  for.  architectural  ornament  only.  It  wiU  be 
observed  that  the  contrast  set  up  by  the  court  a 
these  cases,  is  between  superstitious  reverence  oe 
the  one  hand,  and  architectural  decorations  on  the 
other;  and,  1  cannot  but  think  that  the  comt 
considered  that  all  figures  in  sculpture  or  painting 
must  needs  fall  within  one  category  or  the  other, 
so  that  if  the  objects  and  figures  here  in  question 
were  intended  to  be,  or  were  likely  to  become  aaj^ 
thing  more,  or  other  than  mere  architectural  deco- 
rations, they  would  be  illegal  as  objects  of  "  sape^ 
stitions  reverence."  This  view  would  at  onoe 
simplify  the  definition  of  "  superstitions  retei^ 
ence,"  and  reduce  the  inquiry  to  the  question 
whether  the  limits  of  mere  architectural  deeofsr 
tions  have  been  exceeded  or  not.  But,  passing  tUi 
by,  and  considering  the  matter  in  a  more  geneni 
light,  I  conceive  that  the  words  **  superstitsoai 
reverence"  or  "  idolatrous  practices,  together 
with  the  more  general  term  "abuse,"  all  whiofasf* 
pressions  are  used  indifferently  by  the  court  inPUB- 
potts  V.  B<»yd  are  intended  by  the  court  to  mean  the 
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thing  as  "  worship"  and  "  adoration,"  which 
foaod  n  the  22  nd  Article  of  Bcligion.  This 
ttpp«iart  from  t]ie  followingjpassage  in  the  judgment 
in  that  case:  "As  the  Eeformation  proceeded, 
and  the  Articles  of  Religion  came  to  receive 
■tatatoiT  authority,  the  doctrine  of  the  Chnrch  on 
this  subject  was  plainly  set  forth.  The  22nd 
Article  of  Religion  declares  that  'the  Romish 
doctrine  oonoeminfl^  purgatory,  pardons,  worship- 
ping and  adoration,  as  well  of  images  as  of 
reliques,  and  also  invocation  of  saints,  is  a  fond 
thing  vainly  invented,  and  grounded  upon  no  war- 
ranty of  Scripture,  but  rather  repugnant  to  the 
Wora  of  God/  In  other  words,  it  condemns  only 
the  abuse  of  images."  What,  then,  was  this 
Romish  doctrine?  The  actual  worship  of  the 
graven  image  in  place  of  the  Deity  it  represents, 
has  never,  so  far  as  I  am  aware,  been  inculcated  by 
the  Romish  church.  It  certainly  forms  no  part  of 
the  teachings  of  that  church,  if  I  may  rely  on  the 
testimony  produced  in  this  case  from  the  lips 
of  the  witness  Dominic  Criscitelli.  The  "  Romish 
doctrine  "  "concerning  worshipping  and  adora- 
tion of  images,"  spoken  of  in  the  22nd  Article 
of  Religion,  as  "  a  fond  thing,  vainly  invented," 
mast  therefore  be  intended  in  that  article  to  mean 
the  devotion  and  prayer  which  the  Roman  church 
to  this  day  enjoins  its  adherents  to  offer,  not  to 
images  themselves,  but  to  God,  before  crucifixes, 
images,  or  paintings,  and  the  like.  And  it  was 
this  doctrine,  together  with  the  practices  which 
bad  been  found  to  result  from  it,  which  it  was  a 
main  object  of  the  Reformation  to  denounce  and 
pat  away  utterly  from  the  reformed  church. 
That  I  may  in  no  wise  mistake  or  misapprehend 
the  doptrine  of  the  Romish  church  on  this  matter, 
I  will  refer  to  the  following  passage  from  the 
decrees  of  the  Council  of  Trent ;  " .  .  .  Imagines 
porro  Christi,  deiparse  Yirginis,  et  aliorum  sanc- 
torum, in  templis  prsBsertim  habendas  et  retinendas, 
eisque  debitum  bonorem,  et  venerationem  imper- 
tiendam;  non  quod  credatur  in  esse  aliqua  in  iis 
divinitas,  vel  virtus,  propter  quam  sint  colendae ; 
▼el  quod  ab  eis  sit  aliquid  petendum ;  vel  quod 
fidncia  in  imaginibus  sit  iigenda,  veluti  olim 
fiebat  a  gentibus,  quoe  in  idolis  spem  suam  collo- 
cabant;  sed  quoni  am  honos,  qui  eis  exhibitur, 
refertur  ad  prototypa  quoe  ill®  representant ;  ita 
at  per  ima^nes  quas  osculamur,  et  coram  quibus 
caput  apenmub,  et  procumbimus,  Christum  ado- 
remas;  et  sanctos  quorum  illcs  similitudinem 
gerunt,  veneremur. — Sess.  26. — De  Invocatione, 
veneratione  et  reliquiis  sanctorum  et  sacris 
imaginibus.  (Canones  et  decreta  saorosancti  .  .  . 
Ckmoilii  Tridentini  .  .  .  Opera  et  Studio  Judaci 
I«e  Plat  Sessio  xxv,  p.  280,  Antwerp,  1779.)  It 
was  not,  therefore,  intended  in  the  above  decision 
of  the  Conrt  of  Appeal  by  the  use  of  the  words 
•*  saperstitious  reverence,"  "  adoration,"  or  "  wor- 
ship," to  convey  onljr  the  limited  idea  of  a  figure 
or  object  itself  worshipped  like  a  Pagan  idol.  On 
the  contrary,  I  understand  these  expressions  as 
intended  to  embrace  the  far  more  extended  con- 
oeption  of  adoration,  worship,  or  reverence  paid 
to  the  Deity  in  presence  of  or  before  those  objects 
or  fi^^ores.  It  may  not  be  easy  to  push  definition 
fnitoer  than  this,  and  define  what  it  is  that  iu  any, 
or  every  case,  constitutes  adoration  or  worship  in 
poreeence  of  an  image  or  figure;  nor  is  it  necessary 
to  do  ao ;  it  is  enough  for  the  purpose  in  hand  to 
aa^  that  it  must  be  taken  to  include  all  and  every 
fonn  or  degree  in  which  the  object  in  question 


is  made  to  take  a  place  or  play  a  part,  in  the 
devotions  which  are  paid  to  the  Deity  before  it. 
It  is  in  this  sense  then  that  I  propose  now  to 
inquire  whether  it  can  fairly  and  reasonably  be 
said  that  the  figures  complained  of  are  likely  to 
be  or  are  in  danger  of  being  objects  of  "  worship  " 
or  "superstitious  reverence."  There  is  no 
dispute  as  to  what  these  figures  are  or  where  they 
are  placed.  There  is  a  screen  of  open  ironwork, 
some  nine  feet  high,  stretching  across  the  church 
at  the  entrance  to  the  chancel ;  the  middle  portion 
of  this  screen  rises  to  a  peak,  and  is  surmounted 
by  a  crucifix  or  figure  of  our  Saviour  on  the  cross, 
in  full  relief,  and  about  eighteen  inches  long — 
this  is  the  crucifix  complained  of.  The  screen,  of 
course,  from  its  position  directly  faces  the  con- 
gregation, and  the  sculpture  or  moulded  figure  of 
our  Lord  is  turned  towards  them.  Tnere  is, 
further,  a  row  of  candles  at  distances  of  nearly  a 
foot  apart  all  along  the  top  of  the  screen,  which 
is  continued  up  the  central  and  rising  portion  of 
it,  the  last  candles  coming  close  up  to  the  crucifibc 
on  either  side,  so  that  when  the  candles  are  lighted 
for  the  evening  service,  I  should  presume  that  the 
crucifix  would  stand  in  a  full  light.  These  candles 
were  proved  to  have  been  lighted  for  the  evening 
service  on  the  4th  July  1875 ;  it  hardly  seems  that 
they  were  necessary  for  the  purpose  of  lighting 
the  church  at  the  beginning  of  the  service  on  that 
occasion :  but,  on  the  other  hand,  it  appears  that 
the  gas  was  necessarily  turned  on  before  the 
service  concluded,  and  I  cannot  say  that  it  is  made 
out  to  my  satisfaction  that  the  candles  were  not 
then  wanted  for  lighting  purposes.  I  may  at  once 
then  dispose  of  the  charge,  which,  though  not 
distinctly  made  in  the  representation,  was  urged 
in  argument  that  the  position  of  the  candles  in 
relation  to  the  crucifix  and  the  manner  in  which 
they  were  used  together  constituted  a  ceremonial 
observance,  and  as  such  were  not  warranted  by 
law.  I  hold  that  this  charge  is  not  made  out,  and 
I  pass  to  the  more  serious  consideration  whether 
a  crucifix  so  placed  and  lighted  is  in  danger  of 
being  an  object  of  "  superstitious  reverence." 
The  best  forecast  of  the  future  in  most  cases,  but 
especially  in  those  wherein  the  failings  of  man- 
kind are  concerned,  is  to  be  obtained  from  the 
experience  of  the  past.  And  it  was  to  the  past 
that  the  court  in  PhiUpottg  v.  Boyd  empliati- 
cally  appealed  in  justification  of  the  Exeter 
reredos.  In  speaking  of  "  painted  represen- 
tations of  portions  of  sacred  history,  to  be 
found  in  many  of  our  churches,"  the  court  relied 
upon  the  circumstances  that  these  paintings  '*had 
been  proved  by  long  experience  to  be  capable 
of  remaining  there  without  giving  occasion 
to  anv  idolatrous  or  superstitious  practices." 
Would  an  appeal  to  the  experience  of  the  past,  in 
the  case  of  crucifixes,  bring  out  the  same  result  P — 
or  rather,  it  should  perhaps  be  asked,  would  not  the 
result  be  the  very  opposite  ?  It  is  precisely  here 
that,  to  my  mini^,  the  great  difficulty  presents 
itself  in  the  proposal  now  made  to  sanction  the 
restoration  of  so  well-known  an  object  as  the 
crucifix  to  that  place  in  our  churches  to  which  lor 
300  years  it  has  been  a  stranger.  The  crucifix,  as 
set  up  in  our  churches,  has  a  special  histoiy  of 
its  own.  Before  the  Beformation  the  "  rood  "  was 
ordinarily  to  be  found  in  parish  churches  in  this 
country.  It  presented  the  carved,  sculptured* 
moulded,  or  painted  figure  of  Jesus  Christ  on 
the   cross,  and  was,  iu  fact,    a  "crucifix,  with 
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images  at    the  base : "   (Perry's  Lawful  Church 
Ornamentb,  p.  247.)    This  figure  was  erected  on  a 
structure  called  the  rood  loft,  which  appears  to 
have  traversed  the  *  church  at  the  entrance  to  the 
chancel;  in  fact,  it  occupied  as  nearly  as  may  be 
the  position  which  the  iron  srreen  in  the  present 
case  does.     There  is  in  existence  the  most  precise 
and  unquestionable  evidence  on  this  matter,  and 
it  is  to  be  found  in  the  records  of  the  Lincolnshire 
parishes,   printed     in    Mr.    Peacock's    book    on 
Church  Furniture,  and  dated   a.d.   1565-6.      So 
universal  does  the  existence  of  the  rood  in  some 
form,  either  sculptured  or  painted,  seem  to  have 
been,  that  in  these  returns  of  the  churchwardens 
of  upwards  of  150  parishes,  there  is  mention  of  the 
rood  as  Laving  been  defaced  or  pulled  down  in  at 
least  140.      It  will  also  be  found  that  in  Bonner's 
Articles,  put  forth  during  the  reign  of  Queen  Mary, 
in  the  year  a.d.  1554,  inqtiiry  is  made   **  whether 
there  be  a  crucifix,  a  rood  loft,  as  in  times  past  has 
been  accustomed ;  and  if  not,  where  the  crucifix  or 
rood  lofc  is  become,  and  by  whose  negligence  the 
thing  want."      Again,  in  Cardinal  Pole's  Articles, 
A.i).   1557,  "...  whether  they  have  a   rood    in 
their  church  of  decent  stature,   with   Mary  and 
John  ..."     After    this  period,    the  historical 
evidence  abounds  that  in  the  reign  of  Elizabeth 
the.se  roods  and  rood  lofts  were  destroyed  far  and 
wide  as  monuments  of  idolatry  and  superstition, 
but  I  am  not  at  present  concerned  with   that  cir- 
cumBtance,  save  so  far  as   it  serves  to  show  that 
they  had  existed,  and  wore  of  general  if  not  uni- 
versal occurrence.     Not  only  so,  but  in  the  year 
1560,  a  discussion  appears  to  have  arisen  as  to  the 
propriety  of  setting   the   roods   or  crucifixes   up 
again  in  parish  churches.     In  the  Zurich  Letters, 
first  series,  p.  67,  is   a  letter   by   Bishop  Jewel, 
dated  the  4th  Feb.  1560,  in  which  he  says  :  "This 
controversy  about  the  crucifix  is  now  at  its  height. 
...  A    disputation  upon   the   subject   will   take 
place   to-morrow.  .  .  .  For  matters   are  come  to 
that  pass,  that  cither  the  crosses  of  silver  and  tin, 
which  we  have  everywhere  broken  in  pieces,  must 
be  restored,  or  our  bishoprics  relinquished."     In 
the  same  series,  at  pages  73-74,  dated  the  Ist  April, 
in  the  same  year,  is  a  letter  of  Bishop  Sandys,  in 
which    is  the   followinir    passage:    **  We  had  not 
long  since  a  controversy  respecting  images.      The 
Queen's  Majesty  considered  it  not  contrary  to  the 
Word  of  God,  nay,  rather  for  the  advantage  of  the 
church,  that  the  imago  of    Christ    crucified,  to- 
gether with  Mary  and  John,  should  be  placed,  as 
heretofore,  in  some  conspicuous  part  of  the  church, 
where  they  might  more  readily  be  seen  by  all  the 
people.     Some  of  us  thought  far  otherwise,  and 
more  especially  as  all  images  of  every  kind  were, 
at  onr   last  visitation,  not  only  taken  down,  but 
also  burnt,  and  that  too  by  public  authority;  and 
because  the  ignorant  and  superstitious  multitude 
are  in  the  habit  of  paying  adoration  to  this  idol 
above  all   others.    .  .  .    God    .  .  .    delivered  the 
Church  of  England  from  stumbling-blocks  of  this 
kind."     From   all  this  it  is  plain  that  the  crucifix 
formed  an  ordinary  feature  in  the  parish  church 
before  the  Beformation  ;  and  it  cannot  be  doubted 
that  it  did  so,  not  as  a  mere  architectural  adorn- 
ment, but  as  an  object  of  reverence  and  adoration. 
If  any  proof  was  required  of  this  proposition,  it 
may  be  found  in  the  fact  that  the  worship  of  it 
Wits  enjoined  in  the  Sarum  Use,  the  missal  most 
largely  accepted  and  used  in  England  belore  tViCi 
Reformation,     This    was   especially  tVi©  caa©  otv 
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Palm  Sunday.  In  the  order  of  service  for  that 
day,  given  in  the  Samm  Missal,  a  very  elaborate 
service  ended  with  the  adoration  of  the  "rood" 
by  the  celebrant  and  choir,  before  passing  into  the 
chancel.  Such  is,  most  briefly,  the  part  played 
by  the  **  rood  "  or  crucifix  in  English  charches  in 
the  past.  If  set  up  again  in  them  now,  what  pait 
is  it  likely  to  play  in  the  future?  It  is  no  doabt 
easy  to  say.  What  proof  is  there  of  danger  of 
idolatry  now  P  What  facts  are  there  to  point  to  a 
probability  of  abuse  P  But  when  the  court  is 
dealing  with  a  well-known  sacred  object — an  ob* 
ject  enjoined  and  put  up  by  authority  in  all  the 
churches  of  England  before  the  Beformation,  in  % 
particular  part  of  the  church,  and  for  the  par- 
ticular purpose  of  "  adoration  " — when  the  court 
finds  that  the  same  object,  both  in  the  church  and 
out  of  it,  is  still  worshipped  by  those  who  adhere 
to  the  unreformed  Bomish  faith,  and  when  it  k 
told  that,  now,  after  a  lapse  of  300  years,  it  is 
suddenly  proposed  to  set  up  again  this  same 
object  in  the  same  part  of  the  church  as  an  aichi- 
tectural  ornament  only,  it  is  hard  not  to  distrust 
the  uses  to  which  it  may  come  to  be  pnt,  or  escape 
the  apprehension  that  what  begins  in  *'  decoration" 
may  end  in  "  idolatry."  If  this  apprehension  is  a 
just  and  reasonable  one,  then  there  exists  that 
likelihood  and  danger  of  "  superstitions  rever- 
ence "  which  the  r?ivy  Council,  in  Phillpoti9  t. 
Boijd,  pronounced  to  be  fatal  to  the  lawfnhMM 
of  all  images  and  figures  set  up  in  a  cfaorch. 
Before  concluding  that  it  is  so,  let  me  pass  in 
review  the  arguments  urged  in  favoar  of  the 
opposite  side  of  the  question.  I  will  place,  fink 
among  them  the  consideration,  forcibly  pressed 
on  the  court,  that  the  times  we  live  in  are 
not  as  the  times  before  or  at  the  period  of  tbe 
Beformation  ;  that  images  and  figures  which  gave 
occasion  then  for  "  unhealthy  minds  "  to  a^se, 
"  we,  in  our  more  extended  knowledge,  may  be  per 
mitted  to  use  with  safety."  That  there  is  a  wide 
diiforence  in  the  state  of  knowledge,  and  still  more 
in  the  degree  of  its  general  diffusion,  between  tbe 
19th  and  the  16th  centuries  will  not  be  denied;  baft 
is  it  equally  certain  that  superstition  has  waned  in 
proportion  as  the  light  of  intellectual  culture  bai 
advanced,  and  that  the  ground  gained  by  the  one 
has  been  lost  by  the  other  P  Is  it  really  so  ab- 
surd, as  it  was  argued  to  be,  to  ima^ne  that  in 
the  present  day  the  worship  of  lifeless  images  and 
figures,  not  as  idols,  perhaps,  but  as  aids  to  dele- 
tion, phould  again  prevail  as  in  old  times?  Tbe 
fear  that  it  shoula  be  so  may  be  nn^oonded,  but 
I  question  whether  intellectual  cnltnre  can  be 
relied  upon  as  a  safeguard  against  it ;  for,  if  to, 
what  is  to  be  said  of  tbe  Bomish  church  and  of 
those  able  and  distinguished  men  who.  in  onr  ova 
day,  have  no^  hesitated  to  join  it  and  accept  iti 
doctrines.  What  I  am  here  discassing,  I  anefe 
again  repeat,  is  not  the  belief  in  an  idol  of  wood 
or  stone,  but  the  practice  of  involTing  in  dero* 
tional  exercises  outward  and  visible  forms,  as 
incnlcated  in  the  devotional  books  of  the  Bomaa 
Catholic  creed.  This  is  the  "  fond  thing  TainlT 
invented"  of  the  22nd  Article  of  Beligion;  aaa 
the  mere  fact  of  the  existence  of  such  a  doetriae 
in  that  church,  among  whose  members  high  int^ 
lectual  power  and  acquirement  is  rife,  is^  to  ttj 
mind,  a  conclusive  answer  to  the  anggestkni  tbaft 
the  intellect  or  knowledge  of  the  present  day  aaj 
\m  relied  upon  to  take  the  place  of  those  ii^ 
^\x\vT^^'?i\iv:^\\.^^^V\kft^cirk  of  the 
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to  establish.    But  another  consideration  must  not 
be  lost  sight  of.    If  the  intelligent  and  the  oalfci- 
Tated  no  longer  need  the  protection  of  old  days,  can 
the  same  be  said  oi  the  weak  and  ignorant  r    The 
parish  church  is  for  all — not  for  a  class — and  if  the 
cmcifix,  placed  as  it  is  in  this  instance,  is  lawful 
for  St.  Peter's  Church,  it  is  lawful  for  every  parish 
church  in  the  country,  and  may  be  provided  for 
every    congregation — strong-minded    or    weak — 
instructed  or  ignorant.     Let  it  be  considered  to 
what  such  a  state  of  things  as  that  would  be  likely 
to  lead.    If   devotion  to  our  Lord  comes  to  be 
habitually  paid  immediately  before  a  sculptured 
figure  of  his  body  on  the  cross,  which  arrests  the 
eye  and  occupies  the  imagination  while  the  mind 
is  in  attitude  o'  prayer,  it  may  be  easy  to  some, 
and  possible  to  many,  but  hardly  possible  to  all, 
to  wholly  dissociate  the  outward  object  from  the 
inward  prayer,  and  exclude  it  from  playing  any 
part  in  that  devotion.    The  immediate  presence 
before  the  eye  of  an  outward   form    or   object 
proffers  an  assistance,  though  of  a  spurious  kind, 
towards   fixing  wavering  thoughts  and  exciting 
religious  fervour,  which  can  hardly  be  rejected  by 
those  who  most  feel  the  want  of  it,  and  to  whom 
all  abstract  thought  is  a  difficult  exercise.    When 
there  cease  to  be  an^r  such,  the  peril  may  cease 
also ;  but,  until  then,  it  is  impossible,  I  think,  to 
accept  the  alleged  robust  temper  of  the  present 
times  as  a  safeguard  against  so  obvious  a  tempta- 
tion.   Another  argument  urged  for  the  responaent 
was  this,  that  crosses  had  been  as  much  abused 
and  worshipped  before  the  Beformation  as  cru- 
cifixes, and  are  therefore  as  much  in  danger  of 
abuse  now,  and  yet  crosses  were  by  the  court,  in 
Weat^rton  v.  Liddell  (Moore's  Sp.  Bep.),  held  not  to 
be  unlawful  as  ornaments.    I  will  only  say  on  this 
head  of  argument  that  the  court  in  thaj;  case  were 
of  a  different  opinion  ;    that    for  reasons  which 
they    considered    sufficient,    they    distinguished 
crucifixes  from  crosses  in  this  respect,  and  that 
if  they  had  been  unable  to  do  so,  there  is  nothing 
to  show  that,  in  their  judgment,  either  crosses  or 
crucifixes  would  have  been  lawful  ornaments.     A 
farther  objection  was  then  taken  that  if  the  de- 
lineation of  the  crucifixion  in  sculpture  may  not 
be  lawfully  set  up  in  a  church,  the  same  thing 
must  be  equally  true  of  a  picture  in  a  painted 
window,  exhibiting  a  similar  figure.     It  is  not  to 
be  doubted  that,  in  many  churches  (and  in  the 
notable  instance  of    St.   Margaret's    Church,  at 
Westminster,  where  the  window  is  of  great  age), 
representations  of  the  crucifixion  in  painted  glaHs 
or  paintings  are    to  be    found,    and   I  am  not 
prepared  to  offer  any  definition  which  should  draw 
a  sharp  line  of  distinction  between  such  deoora- 
lious  und  a  crucifix.     Indeed,  I  doubt  whether 
any  narrower  or  more  exact  definition  of  what  is 
lawful    and    what    unlawful,    can,    for    practical 
poi poses,  be  framed,  than  that  which  is  set  forth 
m  the  case  of  Phillpotte  v.  Boyd,    But,  adhering 
to    that  decision,  and  each  case  standing  on  its 
own    circumstances,    it   is,   I  think,  to   be  pre- 
samed  that  the  Court  of  Appeal  would  not  hesi- 
tate to  adjudge  even  paintea  windows*,  or  paint- 
ings  portiaying  the  same  subject,  to  be  un law- 
ful if  it  was  satisfied  from  the  mode   in    which 
the  subject  was  treated,  the  place   wnich    they 
ooonpied,  or  other  incidents    in    the    surround- 
ing cireamstances,  that  they  were  in  real  danger 
of    adoratioDf    worship,   or   superstitious    rever- 
So   long   as   tbej  are    free    from    this 
Ma».  Oam.^  Vol  X. 


charge,  and  fulfil  no  other  function  but  that  of 
fitly  decorating   the  church,  they  are  free  from 
objection — the    moment    thtt,   from    any    cause, 
whether  residing  in   the  objects   themselves,  or 
arising  among  those  who  worship  in   the  church, 
the  danger  of  their  adoration  is  made  manifest, 
I  conceive  that  they  cease  to  be  innocent,  and  fall 
under  the  charge  of  illegality.     Up  to  this  point 
I  have  considered  only  the  reasons  which  lead  to 
a  conclusion  that  this  crucifix  is  likely  to  invite 
**  superstitious  reverence."     I  will  now  say  a  few 
words  on  the  alternative   proposition   that  it  is 
intended  only,  and   is  likely  to  serve  only,  as  an 
architectural  decoration.     V  icwing  the  matter  in 
this  light,  the  remark  naturally  arises  that  this 
particular  figure  of  the  crucifix,  while  it  may  be 
justly  said   to   stand  highest  among   the  repre- 
sentatives of  gospel  history  in  its  fitness  for  the 
purposes  of  adoration  or  worship,  must  surely  be 
admitted  to  occupy  a  very  inferior  place  among 
the  subjects  adapted  for    the    display  of    mere 
architectural  beauty.     In  association  with   other 
figures,  and  as  embodying  the  scene  of  the  cruci- 
fixion, it  has  no  doubt  been  the  subject  of  artistic 
treatment ;  but  by  itself,  as  it  appears  here  in  this 
church,  standing  alone  without  mcidents  or  ad- 
juncts, it  is  a  subject  which,  however,  artistically 
treated,  might  be  so  well  spared  in  the  mere  decora- 
tion of  churches,  that  it  is  not  easy  to  conceive  that 
it  should  be  selected  solely  for  that  purpose.    Upon 
the  whole,  then,  I  must  declare  that  the  crucifix 
surmounting  the  screen,  in  this  case,  has  not  been 
shown,  to  my  satisfaction,  to  have  been  set  up  as  an 
architectural  decoration  only,  and  that  there  does 
exist  a  danger  and  a  likelihood  that  it  may  be  the 
object    of    "  adoration  "   and   "  superstitious   re- 
verence."   This  conclusion  makes  it  unnecessary 
to  consider  whether  its  erection  was  originally 
covered  by  the  faculty  which  was  obtained  for  the 
iron  screen ;  and  the  court  must  now  order  it  to 
be  removed ;  but  a  removal  of  the  figure,  leaving 
the  cross  standing,  will  be  a  compliance  with  this 
order.    It  remains  to  deal  with  the  "  stations  of 
the  cross."    They  are  described  in  the  representa- 
tion as  "  figures  in  coloured  relief  of  a  plastic  ma- 
terial, attached  to  the  walls  of  the  church,  pur- 
porting to  represenL  scenes  of  our  Lord's  Passion, 
and  such  as  are  commonly  used  in  Boman  Catholic 
churches."     It  was  not  denied  that  this  general 
description  of  them  is  a  correct  one.     More  parti- 
cularly they  are  a  set  of  fourteen  separate  groups, 
affecting  to  delineate  the  sufferings  of  our  Lord, 
commencing  with  His  judgment  and  condemna- 
tion, and  ending  with  His  crucifixion  and  burial. 
The  first  objection  taken  to  them  I  must  hold  to 
be  a  fatal  one,  namely,  that  they  constitute  "  an 
addition  to  the  fabric  ornaments  or  furniture  of 
the  church  "  within  the  meaning  of  the  statute, 
and  have  been  set  up  in  the  church  by  the  re- 
spondent "  without  lawful  authority,"  no  faculty 
having  been  either  granted  or    applied    for    to 
justify  their  erection.     The  law  which  requires 
that  those  who  wish  to  fix  or  set  up  any  new  de- 
coration in  a  church  must  apply  to  the  proper 
authorities  for  a  faculty  before  they  do  so,  is  very 
salutary  and  ought  to  be  upheld.    It  serves  as  a 
safeguard  against  the  introduction  of  many  ob- 
jectionable things  into  the  church,  which  apathy 
or  want  of  vigilance  on  the  part  of  the  parishioners 
njiffht,  in  many  instances,  facilitate,  and  it  m&vvi- 
taina  the  priucipVe,  '^iXAOa.  \&  «»  ^^V^^e^SitoL^  w\&^ 
that  the  atruidtiVic^  wi^  oTCffljcasnX*  ^1.  N^aa  Odso^  'v% 
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not  to  be  meddled  with  except  upon  dae  consider- 
ation and  lawfnl  aathority.  tt  is  upon  this  sroand, 
therefore,  that  I  shall  order  their  removal.  But 
the  representation  farther  alleges  that  they  are 
"  decorations  forbidden  by  law/'  and  as  they  now 
stand  I  think  they  are.  It  is  needless  to  enter 
into  the  history  of  this  set  of  pictures.  Whatever 
origin  they  or  some  of  them  had,  it  is  clear  that 
the  three  falls  of  Christ  under  the  cross,  and  the 
legend  of  S.  Y^ronique,  have  no  warrant  in  gospel 
history.  It  is  also  clearly  established  by  the  two 
devotional  books  put  in  evidence,  The  Crown  of 
Jesus,  published  under  the  authority  of  Cardinal 
Wiseman  and  four  Boman  Catholic  archbishops 
in  Ireland;  and  the  Key  of  Heaven,  by  9*  Al- 
phonsus  Liguari ;  that  these  fourteen  representa- 
tives are  to  the  present  day  authorized  objects  of 
adoration  in  that  church.  In  the  Crown  of  Jesus, 
p.  421,  the  following  instruction  appears  :  "  Devo- 
tion to  the  passion  of  our  Lord  is  a  singular  special 
means  of  grace.  The  great  means  of  impressing 
the  devotion  profoundly  on  the  soul  is  the  holy 
mass,  the  holy  rosary,  and  the  stations  of  the 
cross.  You  should  endeavour  to  make  the 
stations  of  the  cross  every  week.  The  church 
encourages  this  practice  by  the  greatest  indul- 
gences. Every  time  that  in  a  state  of  grace  you 
go  round  the  stations  of  the  cross,  kneeling  before 
each  (or  if  the  crowd  be  great  simply  tummg  and 
kneeling  towards  each),  and  with  a  truly  contrite 
heart  meditate  on  each  stage  of  our  Lord's 
Passion,  as  represented  in  the  Via  Orucis,  ^ou 
have  it  in  your  power,  even  without  Communion, 
and  without  any  additional  special  prayers,  to 
obtain  several  plenary  indulgences  for  yourself,  as 
also  for  the  poor  souls  in  purgatory.  ...  In 
making  the  following  stations,  the  same  indul- 
gences are  gained  as  if  they  were  made  at  Jeru- 
salem on  the  very  spot  where  our  Saviour 
suffered."  Then  there  follow  a  set  of  prayers  for 
each  station,  with  direction  at  what  part  of  them 
the  worshipper  is  to  kneel.  These  extracts 
8\)fficicntly  show  the  character  and  objects  of  the 
pictures  in  question,  as  used  among  Roman 
Catholics ;  the  respondent  puts  them  up  in  a 
church  of  the  Church  of  England,  and  asks  the 
court  to  say  that  they  are  architectural  decora- 
tions only,  and  of  a  lawful  chanbcter  I  think 
they  are  neither.  Some  of  them,  if  they  stood 
alone  dissociated  from  the  rest,  such,  for 
instance,  as  the  Judgment  of  Pilate,  may  be 
unobjectionable  in  themselves,  whilst  others,  such 
as  the  three  falls  of  Christ  under  the  cross,  and 
the  fable  of  S.  V^ronique,  whether  they  stand 
alone  or  not,  may  be  held  objectionable  in  them- 
selves; but  the  entire  set,  viewed  as  a  whole  and  in 
their  relation  to  their  well-known  history,  must 
be  regarded,  I  think,  as  likely  (if  not  intended)  to 
be  used  for  the  pur]x>ses  for  which  they  always 
have  been  used,  and  not  for  the  mere  purpose  of 
decorating  the  church.  I  shall,  therefore,  as  I 
have  above  said,  order  their  removal,  leaving  it 
open  to  the  respondent,  if  he  shall  desire  it,  to 
apply  for  a  facultv  to  authorise  the  introduction 
into  his  church  of  such  of  them  as  may  turn  out 
to  be  free  from  objection.  It  will  be  observed  that 
in  dealing  with  the  question  of  lawfulness,  both 
as  regards  these  stations  of  the  cross  and  crucifix, 
I  have  hitherto  excluded  from  view  all  conclusions 
to  be  drawn  from  the  manner  in  which  the  re* 
spondent  baa  been  in  the  habit  of  oondxioting  \>^i« 
eervicea  of  hia  church.    At  the  same  time  \\i  \a 
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obvious    enough    that   the    probability  of   both 
the  crucifix  and  the  stations  of  the  cross  being 
turned  to  superstitious  uses,  is  largely  angmeated 
by  the  fact  that  they  have  been  set  up  bj  a  clersy- 
man  who  celebrates  the  Holy  Commauion  with  a 
mixed  chalice  and  wafer  bread,  and  with  a  "  biretto** 
on  his  head,  accompanies  a  procession  round  his 
church  with  banners,  crosses,  and  acolytes  in  red 
cassocks,  in  apparent  imitation  of  the  Churdi  of 
Home.    But  the  structure  or  ornament  of  a  choreh 
is  more  or  less  a  thing  of  permanence,  while  ths 
ministrations  of  a  particular  clergymaa  are  oiora 
or  less  temporary,  and  ii  sound  objections  exist, 
as  I  think  they  do  in  this  case,  to  the  objects  coin* 
pla  ned  of,  in  themselves,  those  objections  consti- 
tute the  best,  because  the  most  permanent  basii 
for  their  condemnation  and  removaL     I  wiU  only 
add  that  I  have  endeavoured  in  the  above  condii* 
sions   rightly  to  interpret  and  apply  the  dedsiom 
of  the  Appellate  Court  on  this  grave  subject,  in 
their  spirit  as  well  as  their  letter.     I  say  grave 
subject,  for  no  one  can  doubt  that  the  slightest 
return  to  the  use  of  graven  images  or  pictores  if 
an  aid  to  prayer  or  a  spur  to  devotion,  woold  be 
justly  regarded  as  a  surrender  of  principles,  vindi- 
cated at  nigh  cost  in  the  Bef ormation,  and  dear  to 
the  people  of  this  country.     On  the  other  hand  il 
would   be  a  matter  of  no  small  concern  if  any 
needless  restriction  or  prudery  of  apprehension 
should  serve  to  check  the  generous  piety  of  those 
who  have  laboured  to  restore  what  the  band  of 
time  had  defaced;  to  undo  the  work  of  Poritaa 
excess,  to  repair  the  ravages  of  neglect,  and  enhanoe 
the  outward  beauty  of  the  house  of  Grod.    It  ii 
between  these  alternative  evils  that  the  decisiont 
of  the  Appellate  Court  appear  to  me  to  be  designed 
to  occupy  a  safe  position.     It  may  be  that,  in  aooe 
oases,  the  line  of  severance  between  the  **men 
decoration"   which   is  free    from   harm  and  the 
"  superstitious  reverence"  which  is  fall  of  peril, 
may  be  difficult  to  di*aw  or  uncertain  to  maintain. 
I  do  not  think  it  is  so  in  this  case,  but  if  I  deoeiTe 
myself  in   that  belief  there  remains  the  obvions 
reflection  that  a  false  step  in  one  direction  is  likely 
to  be  franghii  with  evils  far  greater  than  any  that 
can  ensue  from  an  error  committed  in  the  other. 
If  sculptured  figures  or  pictures  are  once  set  op 
in  our  churches,  and  sustained   by  the  law,  to 
which  (whether  from  the  natural  tendencies  and 
weaknesses  of  the  human  mind  on  this  subject, 
or  from  the  teachings  of  books,  or  the  prompt- 
ings of   individuals),  adoration   or  snperstitioiis 
reverence  should,  contrary  to  expectation,  come 
to  bo  paid,  an  irreparable  step  towards  idobtrj 
may  prove  to  have  been  taken ;  for  the  oatmni 
object    once    sanctioned,    the    inward    devolioa 
is  beyond  the  reach  of  laws.      In  the  opposite 
direction  I  can  discern  no  evil  comparable  to  this* 
The  range  of  decoration  and  artistic  design  it 
practically  without  a  hmit,  and,  in  the  prorasion 
of  choice,  the  loss  by  prohibition  of  any  special 
figures  or  objects  can  at  no  time  be  more  than 
faintly  felt,  and  can  at  all  times  be  easalv  repaired. 
As  the  judgment  of  the  court  is  on  all  the  ooargee 
in  favour  of  the  complainants,  the  respandenl 
must  pay  the  costs  of  these  prooeedinga. 

From  so  much  of  the  decree  as  r&ted  to  the 
eastward  position  of  the  celebrant  at  the  Hoij 
Communion,  the  distinctive  vestmeiits  worn  wf 
the  respondent  at  the  said  service,  bread  to  W 
xxAfid  tK^reat,  and  the  illegality  of  the  oraoifii^  the 
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Feb.  26.— TT.  G.  F,  PhiUimore  moved  the  Dean 
of  Arches  to  snspend  the  ezecation  of  the  moDition 
in  respect  of  the  ahove  four  points^  pending  the 
appeal,  and  referred  to  sect.  9  of  the  Public  Wor- 
ship Begolation  Act  1874,  and  r.  24  of  the  Order 
in  Council  relating  to  that  Act. 

Shaw  opposed  the  motion  on  behalf  of  the 
complainants,  and  referred  to  Walford  v.  Wcdfo^-d 
(L.  Bep.  3  Ch.  812 ;  19  L.  T.  Bep.  N.  S.,  233). 

Lord  Penzance. — I  must  say  I  think  it  would 
be  a  great  misfortune  if  I  were  bound  by  any  view 
of  the  justice  of  this  case  to  accede  to  this  appli- 
cation.   One  of  the  evils  that  existed  before  the 
late  Act  was  the  grievance  that,  when  the  Court 
of  Arches  had  decided  the  thing  to  be  lawful  or 
nnlawful,  appeal  was  had  to  the  Queen  in  Council, 
and  the  immediate  effect  of  that  appeal  was  to 
stay  the  hand  of  the  inferior  court,  so  that  the 
decisions  of  the  court  never  could  have  any  effect 
until  a  great  length  of  time  had  elapsed,  and 
until    very    great    expense    had  been    incurred. 
Beference  has  been  had  to  what  happens  in  other 
oonrts.     It  is  now,  as  Mr.  Shaw  has  very  pro- 
perly said,  under  the  Judicature  Act,  the  universal 
practice  in  all  the  courts,  that  the  court  appealed 
from  should  be  able  to  hold  its  hand  over  the 
circumstances  under  which  the  appeal  should  go 
on,  and  that  it  should  have  the  discretion  to 
suspend    the    operation    of    its    own   judgment 
or  decree  in  proper  cases,  but  that  where  such 
circumstances  do  not  exist  as  to  render  it^*  proper 
case  for  that  suspension,  the  rule  should  be  that  the 
decree  of  the  inferior  court    should  go  forward. 
That  was  the  practice  in  the  Probate  Court  under 
the  Probate  Act,  it  was  the  practice  of  the  courts 
of  equity,  and  in  some  cases  it  was  the  practice 
of  the  courts  of  law,  but  now,  by  the  Judicature 
Acts,  it  is  the  practice  of  all  the  courts  in  West- 
minster Hall.     To    that  extent  the    analogy  of 
other  courts  is  a  thin^  to  look  to.    But  the  cir- 
cumstances under  which  other   courts  think   it 
right  to  stay  the  execution  of  the  decree  of  the 
inferior  court  will  be  of  very  little  assistance  to 
this  court,  owing  to  the  very  different  nature  of 
the  matters  involved.     Therefore  I  do  not  hold 
with  the  proposition  that  because  courbs  of  equity 
lay  down  the  rule — if  they  do  lay  it  down — that 
irreparable  injury  must  be  done  before  they  will 
stay  the  decree,  that  this  court  should  take  the 
same  principle  as  its  guide.     I    think  that  the 
principle,  and  the  only  principle,  if  it  can  be  called 
a  principle,  which  is  to  be  adopted  is  that  the 
court  in  each  case  should  consider  the  whole  of 
the  circumstances,  the  amount  of  actual  injury, 
the  amount  of  grievance  to  people's  feelings,  the 
circnmstances  under  which  the  alleged  offence  has 
been  committed,  the  state  of  the  law  in  previous 
cases,  and  a  variety  of  other  circumstances,  in  fact 
every  circumstance  that  could  bear  upon  the  matter 
—that  the  court  should  take  ^1  that  into  its  con- 
sideration, and  then,  if  special  grounds  are  shown 
to  exist,  that  it  should  hold  its  hand  until  the 
Superior  Court  has  had  cognisance  of  the  case. 
That  I  believe,  is  the  only  principle  which  can  be 
laid  down  for  the  exercise  of  the  power  confided 
to  this  court  by  the  late  Act  of  Parliament.    Then 
the  question  is,  whether  in  this  case  any  special 
ffroonds  have  been  shown.     The  respondent  in 
the  present  case  has  been  in  the  habit  of  con- 
dnctuig  the  services  of  his  church  in  direct  con- 
tnavenfeion  of  the  law  as  settled  by  the  Supreme 
Tribuxial  in  the  last  oaae  that  came  before  it.    I 


do  not  know  whether  I  may  assume,  from  his 
appealing  onlv  in  respect  to  certain  points,  that 
he  is  preparea  to  yield  obedience  to  the  law  upon 
those  pomts  as  to  which  he  has  not  appealed ;  I 
hope  I  may;  but  in  the  cases  in  which  he  has 
appealed  he  now  asks  upon  no  special  grounds — 
except  that  he  still  maintains  that  these  matters 
are  not  illegal,  which  is  a  proposition  that  every- 
body maintains  in  such  cases — that  he  should  be 
allowed  to  contin  e  the  services  in  a  way  which 
the    Supreme    Court   of    Appeal     has    declared 
to   be    illegal,    until    he    can    have    the    oppor- 
tunity, if   the    court   permits    him  that    oppor- 
tunity,  of  questioning  again  in    that    court  its 
own  decision  and  inducing  it  to  revoke  tlie  con- 
clusion at  which  it  previously  arrived.    Now,  that 
seems  to  me  a  very  unreasonable  thing  to  ask.     I 
think  he  should  obey  the  law  as  it  stands.     I  think 
he  should  perform  the  services  of  the  church  as 
the  Supreme  Court  of  Appeal  has  declared  they 
ought  to  be  performed,  and  then  he  will  come 
with  clean  hands  at  least  to  the  Superior  Court, 
saying,  I  have  been  obedient  to  the  law  up  to  the 
present  time,  and  I  ask  you  to  allow  me  to  open 
the  question  again  which  you  have  previously  de- 
cided, and  to  endeavour  to  persuade  you  if  I  can 
that  you  on  a  former  occasion  came  to  a  wrong  de- 
cision.   That  applies  to  three  of  the  four  points  in 
respect  of  whicn  alone  there  is  an  appeal.     The 
fourth  point  is  as  to  a  decision  of  this  court  of  a 
novel  character  relating  to  a  point  which  has  not 
been  decided  before.    Now,  upon  that  matter,  I 
will  say  this,  that  I  think  this  court,  like  all  in- 
ferior courts,  ought  not  by  any  means  to  assume 
that  its  own  judgment  will  ultimately  be  affirmed, 
and,  therefore,   if  any  decision  is  given  in  this 
court  upon  which  an  order  issues  which  may  be 
very  painful  to  the  consciences  of  those  against 
whom  it  is  directed,  I  can  conceive  cases  in  which 
it     would     be     very    proper   indeed    that    that 
order    should     be     withheld,    or    its    operation 
suspended   until    the    Superior   Court    has    had 
an  opportunity  of  declaring  whether  it  was  justi- 
fied or  not;  but  in  this  case  I  can  conceive  no 
difficulty  of  that   kind,  because  the  order  here  is 
to  take  off  from  the  crucifix  the  figure  which,  as 
has  been  very  properly  pointed  out  by  counsel, 
was  proved  in  the  case  not  to  be  a  part  of  the 
same  structure  as  the  cross,  but  to  have  been  dis- 
tinct   from    it,    and    screwed    upon    the    cross ; 
it     therefore    can     be     detached     without     the 
slightest  difficulty,  it  also  can  be  detached  and 
removed  without  doing  injury  to  the  religious 
feelings,  scruples,  or  consciences  of  anybody,  be- 
cause we  must  always  recollect  that  the  respondent 
maintains  that  this  figure  is  a  mere  architectural 
decoration,  and  if  it  is  only  a  decoration  of  the 
church,  the  loss  of  that  decoration  for  the  period 
during  which  this  case  is  under  appeal,  is  not  a 
matter  that  really  could  wound  the  most  sensitive 
conscience.    Viewing  this  figure,  therefore,  in  the 
light  in  which  the  respondent  views  it,  it  seems 
to  me  that  there  is  no  pretence  for  applying  to 
the    court    on    any    special    ground    as    to    the 
injury  that  would  be  done  to  people's  feelings, 
or    to    the    structure    of    the    Ghurch,    by    the 
removal  of  the  figure,  until  the  Court  of  Appeal 
shall    have    determined,    if    it    does    determine, 
that  it  may  lawfully  be  put  up  again.    There- 
fore, going  through  the  items  of    the    re&i^Vk- 
dent's  appeal,  Voovin^  «kti  \>aft  ^\\^\«CkA\asiR««»  Va. 
which  they  ateoid,  \ooVvix^  ^M^^«Q^3w\l  \»  ''^J*^  ^i^aXR^ 
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of  the  law  as  it  now  is  settled  by  the  supreme 
tribunal  in  these  matters,  and  not  throwing  aside 
or  being  unaware  of  the  strong  feeling  that  exists 
upon  many  of  these  subjects,  I  still  think  it  plain 
that  the  respondent  ought  to  obey  the  law  as  he 
now  finds  it,  and  that,  until  he  can  succeed  in 
reversing  it  he  ought  to  be  content  to  conduct  the 
services  of  the  church  in  accordance  with  the 
judgment  that  the  Privy  Council  have  already 
delivered.  The  power  confided  to  this  court  under 
the  section  of  the  Act  to  which  allusion  has  been 
made  (37  &  38  Yict.  c.  85,  s.  9),  is  one  that  ought 
to  be  sparingly  applied — it  is  one  that  ought  to  be 
applioa  only  where  very  special  circumstances 
exist,  and  as,  in  my  opinion,  no  such  circumstances 
exist  in  this  case,  I  must  reject  the  application. 
The  application  is  rejected  with  costs. 

Proctors    for     the    complainants,    Moore    and 
Carrey. 

Proctor  for  the  respondent,  Brooks, 


HOIJS6   OF   LOBB8. 

(a)  Beportedby  C.  E.  Maldsv,  Eaq.,  Banrifter-«t-Law. 


June  22  and  23, 1876. 

(Before  the  Lord  Chancellor    (Cairns)    Lords 
Chelmsford,  Hatherley,  Penzance,  and  O'Hagan.) 

Green  v.  The  Queen. 

srrob  prom  the  court  o?  exchequer  chamber  in 

ENGLAND. 

Private  Act  of  Parliament — Existing  rights  ahro' 
gated    by    general  words — Election    of  church- 
wardens— New  parishes  for  ecclesiastical  purposes 
— Stat,  10  Vict,  c,  iii.f  sect,  6. 
As  a  general  rule  existing  customs  or  rights  cannot 
he  taken  away  hy  general  affirmative  words  in  an 
Act  of  Parliument,  but  if  the  affirmative  words 
of  the  Act  are  dear  and  precise,  and  the  right  in 
question  cannot  co-exist  or  stand  with  tJism,  it 
may  be  abrogated  without  express  words. 
The  parish  of  D.  consisted  of  four  townships,  D., 
W.,  B.,  and  M.     The  parish  church  was  in  D., 
and  churchwardens  were  appointed  at  D,  tw  tJie 
usual  manner,  wlw  acted  for  the  whole  parish 
except  M.,  where  there  was  a  chapel,  and  a  special 
custom  that  the  parishioners  should   elect  two 
churchwardens  to  act  for  the  hamlet  of  Jf,    A 
private  Act  of  Parlia/ment  was  passed  to  divide 
the  parish  into  three,  D,  and  W,  to  be  one  parish, 
B.  another,  and  M,  a  third.     The  Act  contained  a 
provision  that  after  the  contemplated  division  had 
taken  effect,  two  persons  should  be  chosen  church- 
warde7is  for  each  of  the  new  parishes,  "  in  the 
same  manner  as  churchwardens  are  now  chosen 
and  appointed  for  the  said  parish  of  D," 
Held  {reversing  the  decision  of  the  court  below), 
thai  the  object  of  the  Act  beina  to  creaie  three 
entirely  new  parishes  for  ecclesiastical  pwposes, 
formed  upon  the  model  of  the  mother  parish  of 
D.,  the  previous  right  of  the  parishioners  of  M.to 
elect  both  churchwardens  was  taken  away. 
This  was  a  proceeding  in  error  from  a  judgment 
of  the  Court  of  Exchequer  Chamber,  which  had 
reversed  a  decision  of  the  Court  of  Queen's  Bench, 
upon  a  return  to  a  writ  of  mandamus.    The  facts 
of  the  case  were  shortly  as  follows :  The  parish 
of  Doddington,  in  Cambridgeshire,  comprised  the 
foar  fowijsiiips  of  Doddington,  Wimblington,  Ben- 
wick,  and  March,    The  parish  was  of  very  Wg<&  \ 
extent,  compiiaing  nearly  37,000  acres,  intih  a\ 


population  of  more  than  9000  people.    In  1847  a 
private  Act    of  Parliament  (10    Vict.  c.  iii)  wai 
passed,  at  the  instance  of  the  then  patrons  of  the 
living,  to  sub-divide  the  parish  into  three,  Dod- 
dington and  Wimblington   to  be  one,  Benwick 
another,  and  March  the  third.    The  division  wu 
to  take  effect  upon  the  death  of  the  then  inoam- 
bent,  which  took  place  in  1868.    The  four  town- 
ships were  quite  distinct  from  one  another  for  all 
civil  purposes,  and  the  Act  only  oonstitated  them 
separate  parishes  "  for  all  ecclesiastical  parpoaes," 
and  contained  a  clause,  sect.  44,  preservimt  aU 
civil  rights.    By  sect.  5,  it  was  provided,  tbtt 
when  the  division  should  have  taken  effect  '*  two 
fit   and  proper  persons  shall  be  chosen  chnrdi- 
wardens  for  each  such  parish,  at  the  same  time, 
and  in  the  same  manner,  as  churchwardens  are 
now  chosen  and  appointed  for  the  said  parish  of 
Doddington;"  and  that  the  new  rectors  should 
have  "the  same  powers,  privileges,  rights,  and 
immunities  as  the  present  rector  of  Doddington.** 
At  the  date  of  the  Act  vestries  were  held  at  Dod- 
dington, where  the  parish  church  was,  at  which 
two  churchwardens  were  appointed,  one  hj  the 
rector  and  the  other  by  the  parishioners,  m  ths 
usual  common  law  manner,  under  the  name  of  the 
churchwardens  of  Doddington,  who  acted  for  the 
whole  parish  except  the  hamlet  of   March.    At 
March  there  was  a  chapel,  and  vestries  were  held 
there,  in  which  the  inhabitants  of  the  rest  of  the 
parish  never  interfered,    in  which   two  church* 
wardens  for  the  hamlet  of  March  were  elected  bj 
the  parishioners.    This  right  had  been  the  subject 
of  previous  litigation,  and  had  been   establisiied 
by  a  verdict  at  the  Cambridgeshire  Assises  is 
1782.    In  1868  the  plaintiff  in  error,  Mr.  Gnen, 
was  appointed  to  the  new  rectory  of  March,  sod 
claimed  the  right  of  appointing  one  churcbwaiden. 
The  parishioners  resisted  the  claim,  and  writ  of 
mandamus  was  issued  oommauding  him  to  con- 
vene a  meeting  for  the  election  of  two  church- 
wardens by  the  parishioners.    To    this  writ  s 
return  was  made,  and  by  consent  it  was  tamed 
into  a  special  case,  which  is  fully  set  out  in  the 
report  in  the  court  below. 

Upon  argument,  the  Court  of  Qneen*s  Bench 
(Blackburn  and  Archibald,  JJ.)  save  judgment  for 
the  defendant,  and  against  the  claim  of  the 
parishioners,  Quain,  J.  dissenting,  as  reported  in 
30  L.  T.  Bep.  N.  S.  255.  The  case  was  carried  to 
the  Exchequer  Chamber,  and  the  decision  of  the 
Queen's  Bench  was  reversed  by  BramweU,  Clessbr, 
Pollock,  and  Amphlett,  BB.,  Lord  Coleridge,  OX 
Brett,  and  Denman,  J  J.  dissenting :  (31  L.  T.  Bepi 
N.  S.  543.) 

Error  was  then  brought  to  the  Hooae  of  Lords. 

Prideaux,  Q.O.  and  Mclniyre,  Q.G.,  for  the 
appellant,  argued  that  the  intention  of  the  ststnte 
was'  to  put  the  three  parishes  on  one  fboting, 
making  Doddington  the  model,  and  that  the 
customs  existing  in  March,  while  it  was  a  mere 
hamlet,  were  put  an  end  to.  The  Rector  of  Msroh 
was  to  be  just  in  the  position  that  the  Beotorof 
Doddinsrton  had  been  m.    They  referred  to 

Craven  v.  Sanderson,  7  A  &  E.  880  ; 

Stead  V.  Heaton,  4  T.  B.  669 ; 

Rem  V.  Justices  of  the  North  Biding^  6  A.  4  B.8B; 

Rem  V.  NcMlwieh,  16  East.  228 ; 

12m  V.  Jfarc^  5  A  &  E.  468. 

and  to  an  indulgence  granted  by  Gardioil  WolNy 
\A  \>Vi^  Qha^el  at  Maroh,  in  1^S6»  iriudi 
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Btdwer,  Q.C.  and  F.  M.  White,  for  the  respon- 
dent, contended  that  the  parishioners  could  not  be 
deprived  of  an  express  right  by  general  words  in  a 
private  Act  of  Parliament  in  which  they  had  no 
part :  (Co.  Litt.  115a.)    They  also  cited 

Baoon's  Abridgement,  Tit  '*  Chnrchwardene,"  A. ; 

Com.  Dig.  <*  Parliament,"  B.  23. 

Prideaux,  Q.C.  in  reply. 

At  the  conclusion  of  the  argument,  their  Lord- 
ehips  gave  judgment  as  follows  : 

The  Lord    Chancellok  (Cairns). — My  Lords, 
the  appeal  in  this  case  arises  out  of  a  proceeding 
by  way  of  mandamus,  in  which  the  appellant,  the 
rector  of  a  parish  in  the  diocese  of  Ely  called 
March,  contends  that  he  has  the  ri^ht,  in  the 
ordinary  way,  of  appointing  one  of  the  church- 
wardens of  the  parish.    Those  who  have  applied 
for  the  mandamus,  on  the  other  hand,  claim  that 
the  parishioners  have  the  right  of  appointing  both 
the    churchwardens.      That    question    must    be 
solved  by  reference  to  a  private  Act  of  Parlia- 
ment, which  was  passed  in  the  year  1847,  and  in 
point  of  fact  to  one  clause  of  that  Act.    The  cir- 
cumstances under  which  that  Act  of  Parliament 
was  obtained  were  these  [his  Lordship  then  went 
through  the  clauses  of  the  Act,  and  the  facts,  as 
set  out  in  the  special  case,  and  continued].    Now 
these  bein^  the  facts,  as  to  which  there  appears  to  be 
really  no  dispute,  let  me  ask  your  Lordships  to  con- 
sider whether  they  make  any  alteration  in  the  con- 
struction of  the  Act  of  Parliament,  which,  after  all, 
must  be  the  guiding  rule  by  which  we  have  to 
determine  the  present  case.    The  learned  judges 
in  the  court  below,  who  have  decided  in  opposition 
to  the  appellant,  apply  these  facts,  as  it  appears 
to  me,  in  two  ways.    In  the  first  place  they  apply 
them  in  the  positive  construction,  if  I  may  use 
the  expression,  of  the  5th  section,  and  that  I  will 
consider  in  a  moment.    They  also  apply  them  in 
another  way.    They  say :  You  have  here  a  custom 
established   in   the    hamlet    of   March    for    the 
parishioners  of  that  part  of  the  parish  to  choose 
officers,  who  are  called  their  churchwardens.  That 
custom  they  set  a  value  upon  to  such  an  extent, 
that  in  the  middle  of  the  last  century  they  had  it 
established  by  proceedings  at  law.    You  cannot 
suppose,  say  the  learned  judges,  that  a  custom  of 
this  kind  is  to  be  taken  away  by  an  Act  of  Parlia- 
ment without  express  words,  and  if  there  bo  no 
express  words  taking  away  the  custom,  it  must  be 
held  to  remain.      I  will  say  a   word  upon  the 
second   of  these   arguments    first.      I    have    to 
remark  upon  it  that  there   is  no    doubt    that, 
aa    a    general    rule,    customs,    or   rights    of  a 
similar   description    are   not  to  be  taken  away 
by  inference,  or  without  distinct  words.    But  the 
error,  as  it  appears  to  me,  which  the  learned 
radges  have  &llen  into  upon  this  point  is  this  : 
This  custom  was  a  custom  connected  with  and 
attaching  to  the  hamlet  or  chapelry  of  March,  qud 
hamlet  or  chapelry.    The  Act  of  Parliament  does 
not  continue  the  hamlet  or  chapelry  of  March.    If 
it  did,  it  might  well  be  said  that  incidepts  of  this 
kind  were  continued  along  with  it.    The  Act  of 
Parliament  makes,    ecclesiastically  speaking,    a 
tabula  rasa  of  the  whole  of  the  eoolesiastical  ar- 
imngements  within  the  area  of  the  old  parish  of 
Doddington,  and  having  made  that  tabula  rasa  it 
proceeds  to  erect  and  to  create  three  new  well- 
known  and  clear  ecclesiastical  divisions,  namely, 
parishes  or  rectories,  within  the  old  area;  and, 
cnating  these  three  new  eccJesiastioftl  divisions,  it 


enacts  that  each  of  them  is  to  be  created  after 
the  pattern  of  the  old  and  entire  rectory,  and  that 
each  new  rectory  is  to  have  the  incidents  of  the 
old  one.    It  therefore  ceases  to  be   a  question 
as  to  whether  a   custom   attaching    to  the  old 
chapelry  or  hamlet  of  March  is  or  is  not  taken 
away  by  express  words.    The  hamlet  itself,  as  an 
ecclesiastical   division,  disappears  ;   the  thing   is 
gone,  that  to  which  the  custom  attached  is  no 
longer  in  existence,  and  therefore  that  has  been 
done  by  the  Act  of  Parliament  which  is  much 
stronger  than  the  abolition  of  a  custom  by  express 
words  :  that  is  abolished  upon  which  alone  the 
custom  could  exist,  and  to  which  alone  it  could 
apply.     It  only  remains  to  apply  the  facts  thus 
derived  from  the  special  case  to  the  5th  section 
in  the  way  in  which  the  majority  of  the  learned 
judges  of  the  court  below  propose  to  apply  them. 
This  is  the  mode  in  which  the  judges   of  the 
court     below    apply    them.     I   will    read    again 
the  words  of  the  5th  section.     [His  Lordship  read 
the  section.]    Now,  say  the  learned  judges  who 
have  decided  against  the  appellant,  the  meaning 
of  that  is  this :    Your  new  churchwardens,  in  a 
new   parish,  for   example,  of  March,  are  to    bo' 
chosen  in  the  same  way  as  churchwardens  were  ap- 
pointed in  any  part  of  the  old  parish.     In  the  old 
parish   there  were    churchwardens  appointed  at 
Doddington,  and  in  the  old  parish  there  were 
churchwardens  appointed  at  March,  and  this  is  a 
cumulative  expression  that  new  churchwardens  are 
to  be  appointed  throughout  the  whole  area,  as 
former  churchwardens  were  appointed  throughout 
the  whole  area.    If  you  find  that  in  one  part  of  the 
old  area  churchwardens  were  appointed  in  one 
way,  and  in  another  part  of  the  old  area  in  another 
way,  when  you  make  your  new  divisions  you  are 
in  each  new  division  to  appoint  your  new  church- 
wardens as  nearly  as  possible  in  the  way  in  which 
churchwardens  were  appointed  in  that  particular 
area.    That  is  the  argument  of  the  learned  judges. 
Bat  your  Lordships  will  perceive  that  the  argn* 
ment  proceeds  altogether  on  a  fallacy,  or  rather,  I 
should  say,  on  an  interpolation  into  the  Act  of 
Parliament  of  a  word  which  does  not  occur  there, 
and  the  excision  from  the  Act  of  Parliament  of  a 
word  which  is  there.    The  learned  judges  substi- 
tute for  the  plain  expression, "  in  the  Aame  manner 
as  churchwardens  are  now  chosen  and  appointed 
for  the  said  parish  of  Doddington,"  the  words  "  in 
the  same  manner  as  churchwardens  are  now  chosen 
and  appointed  in  the  said  parish  of  Doddington." 
But  wnat  says  the  case?    The  case,  which  binds 
both  parties,  says,  "  Separate  churchwardens  were 
appointed  at  the  Doddington  vestries  by  the  names 
of  the  churchwardens  for  the  parish  of  Dodding- 
ton."   Is  it  to  be  said  that  you  ought  to  alter  the 
wording  of  the  Act  of  Parliament  in  this   im- 
portant way,  and  that  having  words  describing  an 
office  in    apposite  and    proper  terms,    "church- 
wardens for  the    parish,"  you  are  to  alter  that 
expression,  and  say  that  it  points  to  any  person 
who  in  the  parish  is  appointed  a  churchwarden, 
although  he  be  not  one  of  the  churchwardens  for 
the    parish,   but    a  church  warder,     for     March? 
Nothing  could  be  more  violent  than  that  construc- 
tion.   But  what  say  the  learned  judges   to   the 
second    part  of    that  section F     "The  rector  of 
each  of  the  said  new  rectories  exercising  the  same 
rights  and  powers  in  the  appointment  of  such 
ohurchwardena  or  on^  o^  \^«<ni  «a  NXi^  wsXfst  ^xi«\^ 
said  rectory  oi  'DcAdJaigym  wo^  «xwc^\ftfcV,^     "^^^ 
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the  learned  judges :  That  meani  that  if  the  rector 
has  no  power  he  is  not  to  exercise  any  power. 
Bat  if  that  had  been  the  intention  of  the  Act  of 
Parliament,  the  expression  ought  to  have  been, 
**  The  rector  of  the  new  rectory  of  Doddington  re- 
taining the  same  right  and  power  in  the  appoint- 
ment of  churchwardens  for  that  rectory  as  ne  now 
exercises."  That  would  have  been  a  clear  and 
distinct  way  of  expressing  what  would,  according 
to  the  supposition,  have  been  meant.  The  learned 
judges  absolutely  reduce  to  silence,  quoad  March, 
the  second  part  of  this  section,  and  make  it  alto- 
gether inapplicable.  Looking  at  the  Act  of  Parlia- 
ment, apart  from  the  statements  in  the  special 
case,  I  feel  no  doubt  that  the  construction  does 
not  give  to  the  parishioners  the  right  of  appointing 
both  t&e  churchwardens;  and,  looking  at  the 
statements  in  the  special  case,  and  applying  them 
to  the  Act  of  Parliament,  I  cannot  find  anything 
in  those  statements  which  should  alter  the  plain 
and  natural  construction  of  the  Act.  I  therefore 
submit  to  your  Lordships  that  the  decision  of  the 
Court  of  Queen's  Bench  is  correct,  and  the  deci- 
sion of  the  Court  of  Exchequer  Chamber  erroneous, 
'  and  that  this  appeal  ought  to  be  allowed. 

Lord  CuELMSFO&D. — My  Lords,  the  case  depends 
entirely  upon  the  meaning  of  the  words  of  the  5th 
section  of  the  Act  for  dividing  the  parish  and 
rectory  of  Doddington  into  three  separate  and 
distinct  parishes  and  rectories.    In  construing  the 
Act,  the  object  of  it  must  constantly  be  kept  in 
mind.     It  was  to  put  an  end  to  the  existing  parish 
of  Doddington,  and  to  create  out  of  different  parts 
of  it  three  entirely  new    parishes.      It  was,  of 
course,  absolutely  necessair  to  make  provision  for 
the  performance  of  parochial  functions,  and  the 
appointment  of  new  parochial  offices  in  the  new 
parishes.     The  Act  evidently  intended  that  the 
three  new  parishes  should  be  similar  in  all  respects, 
unless  otherwise  provided,  and  that  they  should  be 
formed  upon  the  model  of  the  parish  of  Dodding- 
ton, out  of  which  they  were  taken.    There    is 
nothing  throughout  the  Act  to  show  that  the  new 
parish  of  March  was  intended  to  be  distinguished 
in  any  respect  from  the  other  newly-constituted 
parishes.     But  it  was  argued  for  the  respondents, 
that  as  before  the  Act  there  was  a  custom  in  March 
to  choose  persons  who  were  called,  though  impro- 
perly, **  churchwardens,"  the  rector  of  Doddington 
never  interfering  in  such  appointment,  the  words 
in  the  5th  section  "  in  the  same  manner  as  church- 
wardens are  now  chosen  and  appointed  for  the 
parish  of  Doddington,*'  must  be  read  as  not  com- 
])rebcnding  March,  which  ought  to  be  regarded  as 
iiaving  been  intended  to  be  left  in  this  matter  ni 
statu  quo.      But    the    separate    appointment    of 
wardens  for  March,  and  the  non-interference  of 
the  churchwardens    of    Doddington    with    their 
functions,  have  nothing  whatever  to  do  with  the 
manner  of  choosing  and  appointing  churchwardens 
for  Doddington,  which  are  the  words  of  reference 
to  the  appointment  of  churchwardens  in  the  new 
parishes  ;  they  amount,  at  the  utmost,  to  evidence 
uf  the  extent  of  the  powers  and   duties  of  the 
churchwardens  of  Doddington  after  their  appoint- 
ment.    Under  the  Act  the  old  chapelry  ana  town- 
•  ship  of  March  is  put  an  end  to,  and  it  appears  to 
me  that  everything    connected  with    it  in  this 
character,  its  incidents,  privileges,  and  customs, 
J8  abolished.     And  I  cannot  imagine,  if  their  ap« 
pointment  of  churchwardens  was  intended  U>  V>q 
preserved,  that  this  shoald  not  have  been  espteac^^ 


provided  for.     A  new  parish  is  created  iiutead  of 

the  old  chapelry,  and  this  most  necessarily  hsfe 

the  effect  of  changing  its  character,  in  respect  at 

least  to  parochial  officers.    A  reotor,  too,  is  pkoed 

over  the  new  parish,  who  is  clothed  by  the  Act 

with  the  same  powers,  privileges,  rights,  and  im- 

munities  as  belong  to,  and  are  ezerciBed  fay,  the 

rector  of  Doddington.      Now  there  can  be  no 

doabt  that  the  rector  of  Doddington  had  aright  to 

intervene  in  the  choice  of  churchwardens ;  and  the 

5th  section  of  the  Act  provides  for  the  ohoioe  of 

churchwardens  in  the  manner  in  whii^  theTam 

chosen  in  the  parish  of  Doddington,  the  rector  of  each 

Of  the  new  rectories  exercising  the  same  rights  and 

powers  in  the  appointment  of  churchwarden  as  the 

rector  of  Doddington  now  exercises.     It  is  ssid 

that  this  provision  is  obscure,  bat  I  oonfess  it  ii, 

to  my  mind,  perfectly  clear.    We  are  referred  by 

the  Act  to  the  manner  in  which  charchwardeiii 

are  chosen  in  the  parish  of  Doddington,  and  the 

rights  exercised  by  the  rector  of  Doddington  in 

the  appointment  of  them.    When  these  are  sson^ 

tained,  and  there  is  no  doubt  about  them,  they  sis 

applicable  to  the  new  rectories  and  the  new  reckon. 

As  I  have  already  observed  no  separate  notice  ii 

taken  of  March  throughout  the  Act,  whi(^  seems 

to  lead  fairly  to  the  conclusion  that  it  was  intended 

to  be  placed  as  to  the  appointment  of  chnreb- 

wardens,  and  in  all  other  respects,  on  the  SBiiie 

fo«)ting  as  the  other  new  parishes,  all  of  them 

being  established  upon  the  model  of  the  parish  oC 

Doddington.    The  argument  for  the  exoeption  oC 

March  from  the  provision  as  to  the  appomtment 

of  churchwardens  is  founded  merely  on  implioi* 

tion,  which  cannot,  in  my  opinion,  preyaU  agsimt 

the  rights  expressly  and  clearly  conferred  npoa 

the  rector  in  the  choice  of  churchwardens  in  the 

same  manner  as  upon   the  other  newly-oreeted 

rectors  by  the  5th  section  of  the  Act.    I  agree 

with  my  noble  and  learned  friend,  that  the  jnd^ 

ment  of  the  Court  of  Exchequer  GhamfaNar  oeglil 

to  be  reversed. 

Lord  Hatberlet. — My  Lords,  I  have  oome  to 
the  same  conclusion  after  hearing  the  yeryebk 
arguments  of  counsel  at  the  Bar,  and  lifter  verf 
seriously  considering  the  opinions  of  the  learoei 
judges  who  have  so  remarkably  differed  in  their 
construjtion  of  this  clause;  for  the  case  dependi 
almost  entirely  upon  one  clause,  namely,  the  5(h 
clause  of  the  Act  of  1847.  EVom  a  yerf  eiily 
period  of  the  argument  it  appeared  to  me  thilh 
looking  aC  the  Act  alone,  and  especially  sfe  tbe 
wording  of  the  5th  clause,  withont  resumngiBf 
of  what  may  be  called  the  aocompanymg  ciieoB- 
stances  under  which  the  Act  was  passed,  then 
could  scarcely  be  any  doubt  as  to  what  the  oos- 
struction  of  the  Act  must  be,  namely,  that  it  in- 
tended for  the  future,  after  the  new  parishes  were 
constituted,  the  election  and  appointment  of 
churchwardens  should  be  such  as  took  plaoe^  nd 
had  always  taken  place,  in  the  parish  of  Doddiog> 
ton.  But  I  was  struck,  I  confess,  daring  til 
argument  also  by  the  observations  of  the  leeiiMi 
judges  to  the  effect  that  it  was  neoessary  to  eo» 
sider  whether  any  other  constmotion  was  opei^ 
and,  if  so,  whether  under  the  cironmstanoeB  ihil 
attended  the  passing  of  the  Act  of  'BwaXam^ 
that  other  construction  ouffht  to  take  effsok  B 
was  urged  with  considerable  foroe  by  aoas  if 
those  learned  judges  who  enreaaed  an  oponot 
contrary  to  that  which  I  now  holds  that  dui  biiiff 
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naiud  Bummoning  of  the  persons  who  might  be 
sappoaed  to  take  an  interest  in  the  passing  of  the 
Act.  and  there  having  been  a  litigation  some  sixty 
years   before  with  reference  to  the  election  of 
ohnrohwardens  at  this  yery  place,  March,  in  rela- 
tioii  to  the  oontroTersy  which  now  exists,  it  could 
not  be  sapposed  that  it  was  the  intention  of  the 
Act  to  alter  by  indirect  means  the  rights  which 
bad  been  ascertained  and  declared  as  between  the 
rector  and  the  inhabitants  as  to  the  appointment 
of  cbnrohwardens ;   and  that  if  another  construc- 
tion, therefore,  could  possibly  be  pat  upon  the 
olaiise,  that  construction  was  the  one  wnich  wo 
should  be  justified  in  placing  upon  it,  in  preference 
to  anything  which  would  appear  to  work  an  injus- 
lioe  on  the  pan  of  the  Legislature  towards  persons 
whose  rights  had  within  a  comparatively  recent 
oeriod  been  ascertained   after  dispute.      Now  I 
find  in  the  Act  we  are  construing  the  usual  saving 
dlaiise  which  one  would  expect  to  find  there  with 
XMird  to  all  persons  interested  in  the  advowson, 
wia  in  the  proprietary  right  which  the  patron 
would  have  in  the  advowson.    Their  interests  are 
all  saved.     But  there  is  another  clause  which  is 
important  as  a  saving  clause,  and  which  shows  the 
scope  and  frame  of  the  Act  in  its  entirety.    That 
claose  is  the  44th,  by  which  it  is  provided,  "  that 
nothing  in  this  Act    contained  shall  make  any 
alteration  in  the  division  of  the  said  parish  of 
Doddington  into  townships  or  divisions  for  the 
maintenance  of  the  poor,  or  in  any  civil  purpose 
whatsoever    relating    to  the    present    parish    of 
Doddington."     The    Legislature,   therefore,  tells 
yoa    what   is    intended  to    be    done    by    this 
Act,    namely,    that    the    Act    was    passed    for 
what  we  may  call  a  purely  ecclesiastical    pur- 
poee,  and  tmit  all  civil  rights   are  intended  to 
oe  in  this  manner  saved,  unless,  indeed,  as  might 
possibly  oocur,  and,  as  it  has  been  argued  before 
us,  it  may  b^  said  in  a  sense  to  occur,  with  regard 
to  the  appointment  of  churchwardens,  it  should 
be  fonna  that  any  civil  right  was  affected  by  the 
oonstraotion  which  one  felt  oneself  bound  to  pot 
npon  the  Act.    And  I  find  in  the  preamble  that 
wnioh  oorresponds  entirely  with  the  view  which  I 
attribute  to  the  Legislature   in  inserting  in  the 
44th  clause  a  protection  of  the  civil  rights  of  all 
persons  within  the  parish.    Therefore,  one  sees 
that  being  passed  for  ecclesiastical  purposes  the 
object  of  the  Act  could  not  affect  prejudicially  the 
o&Til  rights  of  the  inhabitants.     It  was  an  Act 
very  largely  for  the  benefit  of  the  inbabi- 
ofthia  unwieldy  district,  and  large  benefits 
in  iaoty  conferred.    You  find  that  a  provision 
IS  made  in  the  Act,  with  the  concurrence  of  the 
palron  and  of  the  bishop,  for  establishing  in  this 
unpe  district  of  March,  which  up  to  that  time  had 
had  only  a  licensed  curate  residing  within  the 
boondary  of  the  township,  and  had  been  separ- 
ated by  a   distance   of  about   four  miles  from 
the    pscish    churdi,    for   establishing    in    that 
^atriot^    and    in    a    third   district,    which    is 
also  created,  a  permanent    and  resident  rector 
fnainad  of  a  licensed  curate.     Now,   when  your 
lordshipe  look  to  another  olause  in  the  Act,  you 
some  idea  of  the  means  which  were  consid- 
to  be  required  for  effectuating  these  purposes, 
althon^^h  power  is  given  to  borrow  on  the 
m  oonsidmble  sums  of  money   for  the 
ptopose    of  erecting  a  church  at  Benwick  ,and 
|e  hoases  both  at  Benwick  and  in  Maorch, 
that  the  Lqgislatore  tbooght  &t,  by  the 


29th  section,  to  set  a  limit  upon  the  expenditure 
for  these  purposes,  and  that  limit  is  mentioned  at 
11501.    What,  therefore,  was    the  object  of  the 
Act  P   I  think  some  of  the  learned  jud^s  scarcely 
had  that  sufficiently  before    their  minds.      The 
main  object  of  the  Act  was  the  bett^  instruction 
and  better  pastoral  care  of  the  inhabitants  of  the 
whole  of  this  large  dintrict,  comprising  four  town- 
ships, and  to  provide  for  that  by  means  of  a  rector 
residing  in  each  of  the  new  districts,  instead  of  one 
rector  superintending,  as  he  had  done  up  to  that 
time,  the  whole  of  the  larger  parish,  to  provide  for 
his  residence  there  by  means  of  a  house  which  was 
to  be  built  for  him.     Finding  that,  you  are  not 
surprised  when  you  come  to  the  other  clauses  of 
the  Act  to  find  that  in  constituting  these  parishes 
the  Legislature  provides  that  the  parishes  should  be 
constituted  with  a  system,  and  with  a  staff,  if  I 
may  so  express  it,  which  should  place  them  in  the 
position  of    wholly    independent    new    parishes. 
These  three  districts  are  accordingly,  by  means  of 
the  Act,  constituted  into  three  separate  and  dis- 
tinct parishes  for  all  ecclesiastical  purposes,  with- 
out the  invasion  of  any  civil  rights.    That  being 
done,  coming  to  the  5th  clause  with  that  view,  we 
must  consider  in  the  first  place  its  natural  mean- 
ing, and  see  if  it  should  by  any  means  be  diverted 
or  explained  into  a  somewhat  unnatural  construc- 
tion by  having  regard  to  the  state  of  circumstances 
which  existed  at  the  time  of  the  passing  of  the  Act. 
The  enactment  itself  relates  to  the  time  when  the 
division  into  separate  parishes  shall  have  taken 
effect.    The  first  part  of  clause  5  does  not  speak 
of  rhurch wardens  being  "chosen  and  appointed," 
but  says  *'  chosen.'*      But  in  a  subsequent  pas- 
sage the  same  clause  says  "  in  the  same  manner 
as  churchwardens  are  now  chosen  and  appointed." 
I  do  not  think  that  that  difference  of  expression 
can  be  construed  as  giving  any  different  effect  to 
the  first  part  of  the  clause  as  distinguished  from 
the    second    part.     With  regard  to  Doddington 
township  proper  there  never  could  be  any  doubt, 
and  there  has  been  none  raised  in  the  course  of 
the  inquiry  as  to  the  mode  of  constituting  church- 
wardens, yet  that  township  is  includcKl  in  the 
phrase  "shall  be  chosen  churchwardens."    The 
mode  of  constituting  churchwardens  pointed  at  in 
the   latter  part  of  the  sentence  was  by    means 
of  election  and  appointment,  that  is  to  say,  thac  if 
the  rector  and  the  parishioners  agreed  they  would 
be  appointed,  but  if  they  differed  the  rector  would 
have  to  appoint  one  of  them,  and  the  parishioners 
to  elect  the  other.    The  two  churchwardens  are  to 
be  appointed  for  the  new  parish  "at  the  same 
time  and  in  the  same  manner  as  churchwardens 
are  now  chosen  and  appointed  for  the  said  parish 
of  Doddington."    Now  I  think  upon  all  the  docu- 
ments it  is  quite  clear  that  the  churchwardens  for 
Doddington  were  the  churchwardens  whom  the 
parishioners  elected  in  concurrence  with  the  rector, 
if  they  did  concur,  or  of  whom  the  parishioners 
elected  one,  and  the  rector  appointed  one,  if  there 
was  a  difference  of  opinion  between  him  and  the 
parishioners.    No  other  set  of  people  can  be  taken 
to   have    been    churchwardens    for  Doddington. 
Indeed,  I  asked  the  question  during  the  argument, 
although  I  felt  pretty  sure  it  could  be  only  answered 
in  one  wav.      The  natural  and  original  course 
would  be  that  the  mother  church  would  have  its 
own  churchwardens  as  churcb^«xd»ci^  ^cst   >^^ 
whole  of  the  xectyor?,  \*>a»fc  \a  \»*  «k3 ^  VXi^  ^\\^^  ^ 
this  huge  pei\ft\i  ol  DoAdaaai^Ti.   ^1  ^'^^gt^^^^^ 
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doubt,  it  might  well  be  that  it  came  to  pass  that 
tbej  confined  their  operations  to  the  township  of 
Doddington,  because  there  existed  a  obapelry  in 
another  remote  part  of  this  large  parish  in  which 
certain  persons  were  elected  to  be  churchwardens, 
who  appear  only  to  have  repaired  that  chapel,  and 
never  t-o  have  acted  by  way  of  making  a  rate  in  the 
general  parish  of  Doddin&rton.  I  have  no  doubt 
whatever  that  when  you  find  the  words  "  church- 
wardens for  the  parish  of  Doddington**  in  the 
Act,  there  being  nothing  to  compete  with  that 
interpretation,  you  must  take  it  to  mean  the 
churchwardens  for  the  whole  parish  of  Dod- 
dington, as  far  as  their  name  was  concerned, 
and  as  far  as  their  original  functions  were 
concerned,  however  much  those  original  functions 
may  have  been  altered  subsequently.  At  all 
events  it  is  clear  that  whether  you  take 
them  to  have  been  churchwardens  for  the  whole 
parish  of  Doddington,  or  churchwardens  for  the 
township,  they  were  not  churchwardens  for  March, 
as  separate  and  distinct  from  the  township  of 
Doddington  proper.  Nor  certainly  were  the  church- 
wardens of  March  at  any  time  whatever,  either 
popularly  or  legally,  the  churchwardens  for  Dod- 
dington. Therefore,  the  plain  interpretation  of 
the  clause  is  only  one,  tnat  the  churchwardens 
shall  be  elected  as  the  churchwardens  for  Dod- 
dington were.  That  is  the  plain  and  only  inter- 
pretation ;  and  the  words  which  follow  appear  to 
me  to  make  it  still  plainer,  because  the  end  of  the 
clause  says  that  the  rector  of  each  of  the  new 
rectories  is  to  exercise  "the  same  rights  and 
powers  in  the  appointment  of  such  churchwardens, 
or  one  of  them,  as  the  rector  of  the  said  rectory  of 
Doddington  now  exercises."  It  appears  to  me  to 
be  plain  that  that  can  only  point  to  this,  that  when 
the  parish  is  divided  into  three  parts,  the  rights 
of  the  rectors  of  those  new  districts  shall  be  the 
rights  now  enjoyed  by  the  rector  of  the  mother 
church  in  respect  of  the  appointment  of  church- 
wardens. It  seems  to  me  that  any  other  interpre- 
tation would  be  most  strained  and  forced.  It  is 
said,  however,  that  as  you  can  interpret  this  clause 
in  a  different  way,  you  ought,  in  the  circumstances 
of  the  case,  to  do  so.  Bramwell,  B.,  undoubtedly 
puts  it  very  ingeniously.  He  says  (31  L.  T.  Rep. 
N.  S.  546) :  You  are  to  take  all  Doddington,  when 
it  is  divided  into  its  several  parts,  and  say  that 
churchwardens  shall  be  appointed  as  they  have 
been  appointed  for  the  parish  of  Doddington,  and 
in  the  parish  of  Doddington  you  find  two  modes 
of  appointment ;  the  way,  therefore,  to  arrive  at  a 
construction  which  will  at  once  reconcile  the  exist- 
ing state  of  the  law,  as  it  had  been  in  comparatively 
recent  times  determined,  with  the  provisions  of  the 
Act,  is  this  :  You  must  construe  the  Act  reddendo 
singula  singulis;  when  you  are  in  this  part  of 
Doddington,  it  is  to  be  as  the  churchwardens  are 
appointed  in  this  part ;  when  you  are  in  another 
f)art,  it  is  to  be  as  the  churchwardens  have  been 
accustomed  to  be  appointed  in  that  other  part.  It 
appears  to  me  a  very  violent  construction  which 
requires  you  to  apply  the  principle  of  reddendo 
singula  singulis  in  this  way,  when  you  find  that 
what  you  call  interpreting  on  that  principle  simply 
strikes  out  all  the  last  words  of  the  section,  whicn 
says  that  the  rector  is  to  have  all  such  powers  as 
the  rector  of  Doddington  had,  and  in  the  case  of 
this  large  part  of  the  parish  you  tell  the  rector 
that  be  is  to  have  no  right  or  power  in  t\ie  maXiter 
at  all,    I  think  it  is  evident  tnat  )oa  are  Etrelc\i- 
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ing  the  construction  to  an  extent  to  which  the 
clause  itself  is  incapable  of  being  eztended^and  it 
appears  to  me  that  if  we  were  so  to  read  it  we 
should  in  fact  be  making  a  new  Act  of  Parliament 
instead  of  construing  the  enactment  whi(^  we  find 
before  us  in  the  plain  languap;e  of  the  clause.   Bat 
I  feel  the  less  scruple  in  coming  to  this  oonclnsioD 
because  I  see  no  necessity  for  our  endeayooring  to 
strain  the  construction  with  reference  to  the  ex- 
ternal circumstances  to  meet  this  view,    A  «reli- 
known  passage  from  Lord  Coke  (Co.  Litt.  115 1) 
has  been  cited  by  Quain,  J.  (30  L.  T.  Bep.  N.  S. 
259) — namely,  that  you  are  not  to  do  away  with 
existing  special    rights    by    general    affirmative 
words.    But  if   the  affirmative   words  are  clear, 
plain,  and  precise,  and  the  two  things  will  not  co- 
exist or  stand  together,  then  I  apprehend  yoa  are 
compelled  to  come  to  a   construction  whidi  is 
sensible  in  itself,  and  also  a  natural  and  ordinair 
construction.     Finding  that  the  two  things  wiu 
not  stand  together,  you  are  compelled  to  adopt 
that  construction  which  the  plain  sense  of  the 
words  requires,  although  it  may  in  some  decree 
interfere  with  what  had  been  done  on  preyioui 
occasions  within  the  same  district ;  the  real  point 
of  the  case  being  this,  that  this  Act  does,  for  pur- 
poses beneficial  to  all  the  inhabitants  ecdesiasti* 
cally,    sub-divide  this    great    parish    into  three 
parishes;    it   constructs    each    of    these    thra 
parishes  on    the  model  of  the  old  parish,  and, 
giving  them  that  construction,  it  giyes  them  a 
frame  of  church  government,  as  far  as  this  qoM- 
tion  of  churchwardens  is  involved,  similar  to  (hat 
which  existed  in  the  original  parish,  which  nu 
the  mother  parish  of  the  whole.     Coming  to  tbe 
6th  clause,  it  does  not  appear  to  me  that  any  diffi- 
culty arises  there.    That  clause  not  only  dOlers  so 
difficulty  in  this  construction,  but  in  one  point  of 
view  it  seems  to  me  materially  to  assist  us  in  con- 
struing the  Act  as  I  propose  to  construe  it.   It 
seems  to  me  to  be  a  saving  clause  with  regard  to 
anything  done  bv  the  churchwardens  anterior  to 
the  alteration  and  the  creation  of  the  new  parisfaoB. 
That  tends  very  strongly  to  show  that  the  Le^ 
lature  was  aware  that  itwas  constructing  something 
altogether  new,  because  if  the  construction  ofdaaae^ 
was  such  as  is  contended  for  by  the  learned  judgoi 
whose  view  I  am  now  differing  from»  there  woud 
have  been  no  necessity  to  make  any  saving  aboot 
the   churchwarden^  of  March  at  alL    The  nov 
rector   would    have    had    nothing    to    do   witii 
them  with  reference  to  their  election,  and  tht 
Act  would  simply  continue  the  churchwardeoi 
of   March    in    their    existing    position,   withont 
any  new  offices  or  any  new  ecclesiastioal  con* 
stitution  being  framed.     But  it  appears  to  ■• 
to  be  plain  that  it  was  intended  tohaye  afoll  eodt* 
siastical  constitution  in  each  of  the  new  parishoib 
and  that  that  ecclesiastical  conatitntion  should  bt 
according  to  the  common  law  of  the  land.    TIhI 
being  the  case,  the  churchwardens  of  MaroliwoaU 
no  longer  be  in  the  same  position  as  to  ^eotion  n 
before;  there  would  be  a  new  form  oC  oooiti* 
tuting  them,  and  that  being  so,  it  was  neoawwy 
under  the  new  code  to  save  all  such  rights  an  thif 
had  until  the  new  system  could  be  amved  at   i* 
regards  the  statement  in  the  case  that  the  Qliaitb> 
wardens  of  March  had  acted  es  officio  as  oimi— * 
of  the  poor,  I  apprehend  that  no  diffionHgr  ooili 
arise  in  that  respect.    The  Act  aayea  aU  eiffi 
T\^\A,^Tid  if  it  be  necesaary  to  h«ve  aneleoltoatf 
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tion  will  take  place  in  the  ordinary  way,  as  it  has 
done  hitherto,  and  no  inconvenience  will  occur. 
The  parishioners  may  elect  the  same  persons  if 
they  like,  or  they  may  elect  others  if  they  prefer. 
The  question  of  che  election  of  churchwardens 
remains  untouched  hy  that.  I  apprehend  that  the 
whole  scope  of  the  A.ct  remains  untouched,  the 
whole  scope  being  to  place  each  of  these  parishes 
in  a  similar  position  with  regard  to  the  election  of 
those  officers.  For  these  reasons  I  concur  in  the 
resolntion  which  has  been  proposed  by  my  noble 
and  learnd  friend  the  Lord  Chancellor. 

Lord  Penzance. — My  Lords,  afcer  the  full  dis- 
cussion which  this  case  has  received,  I  should  not 
have  thought  it  necessary  to  say  a  word  upon  the 
subject,  if  there  had  not  been  so  exact  a  division 
as  there  was  between  the  learned  judges  who  have 
considered  this  matter  in  the  courts  below.  And 
I  shall  confine  myself  in  the  observations  which  I 
address  to  your  Lordships  to  one  very  short  and 
simple  point.  I  may  say  that  I  entirely  agree 
with  the  arguments  and  statements  which  fell 
from  my  noble  and  learned  friend,  the  Lord  Chan- 
cellors, and  therefore  I  shall  forbear  from  dilating 
on  the  points  on  which  he  has  dwelt.  The  first 
•  thjng  which  I  wish  your  Lordships  to  bear  in 
mind  in  considering  this  question  is  that  the  pcope 
and  intention  of  this  Act  was  expressly,  on  the 
face  of  it,  limited  to  the  creation  of  th^ee  fresh 
parishes  for  ecclesiastical  purposes.  The  words 
iQ  the  statute  by  which  that  is  made  apparent  are 
found  in  the  first  clause.  It  describes  the  divi- 
sion that  is  to  take  place,  and  it  says  "  that  the 
township  of  Doddington  and  the  hamlet  of 
Wimblington  shall  form  and  be  one  separate  and 
distinct  parish  and  rectory  for  all  ecclesiastical 
purposes.*'  And  then  ioilow  similar  provisions 
for  the  other  two  divisions  into  which  the  original 
parish  is  cut  up.  Then,  in  two  other  clauses 
which  have  been  referred  to  by  your  Lordships, 
clause  42,  and  especially  clause  44,  it  is  distinctly 
provided  in  the  negative  "  that  nothing  in  the  Act 
contained  shall  make  any  alteration  in  the  divi- 
sion of  the  parish  of  Doddington  into  townships  or 
<iivisions  for  the  maintenance  of  the  poor,  or  in 
any  civil  purpose  whatsoever  relating  to  the  pre- 
sent parish  of  Doddington."  It  is  therefore  plain, 
both  by  way  of  affirmative  and  negative  words, 
that  the  scope  of  the  Act  is  limited  to  the  creation 
of  three  parishes  for  ecclesiastical  purposes ;  and 
whatever  rights  the  inhabitants  of  the  four  town- 
ships which  existed  within  the  parish  had  at  the 
time  of  the  passing  of  the  Act  in  relation  to  the 
maintenance  of  the  pooi ,  in  relation  to  choosing 
officers  who  should  regulate  that  maintenance,  or 
take  an  active  part  in  that  regulation,  whatsoever 
ri|?ht8  the  inhabitants  had  in  any  civil  purpose  or 
office  whatever,  as  attaching  to  the  separate  town- 
ships, the  Act  carefully  preserved  to  them. 
Bearing  that  in  mind,  the  short  question  is,  what 
did  the  Legislature  mean  when  it  said  that  the 
chnrchwardenH  should  be  chosen  in  each  of  the 
new  parishes  "at  the  same  time  and  in 
the  same  manner  as  churchwardens  are  now 
chosen  and  appointed  for  the  parish  of  Dod- 
dington" P  On  the  face  of  them,  these  words  would 
not  appear  to  carry  with  them  any'  ambiguity 
whatever,  because  a  parish  is  an  old  ecclesiastical 
division  of  land,  and  one  understands  what  the 
Bieaning  of  appointing  churchwardens  for  a  parish 
Is.  One  wonla  have  thought,  therefore,  upon  the 
iaoe  of  the  statute,  that  there  would  be  no  dif- 


ficulfcy,  because  one  would  only  have  to  inquire 
what  was  the  method  which  had  prevailed  in  ap- 
pointing churchwardens  for  the  parish,  and  at 
once  the  description  in  the  Act  of  Parliament 
would  be  satisfi  >d.  But  in  this  particular  case  a 
controversy  arises  upon  that  question,  and  the 
ditference  which  has  taken  place  in  the  court 
below  amongst  the  learned  judges  is  a  difference 
in  the  view  which  thoy  take  of  the  meaning  of  the 
words  "  appointed  for  the  parish  of  Doddington." 
Now  what  are  the  facts  ?  for  it  is  upon  the  con- 
clusion to  be  drawn  from  the  facts  as  they  existed 
in  the  parish  at  the  time  the  statute  passed  that 
any  difference  arises.  The  case  states  that  there 
was  a  mode,  which  is  said  to  be  the  common  law 
mode,  of  electing  churchwardens  for  the  parish, 
and  it  states  that  churchwardens  were  appointed 
at  certain  vestries  by  the  name  of  churchwardens 
for  the  parish  of  Doddington.  This,  upon  the 
face  of  it,  would  seem  to  satisfy  the  description 
we  are  in  search  of,  in  order  to  give  effect  to  the 
Act  of  Parliament.  But  then  it  is  said  these 
people  were  appointed  by  the  name  of  church- 
wardens for  the  parish ;  but  in  point  of  fact  they 
were  not  churchwardens  for  the  parish,  they  were 
churchwardens  for  a  limited  portion  of  the  parish 
only.  As  I  understand  the  argument,  it  comes  to 
that.  Now,  this  brings  me  to  the  point  upon 
which  I  wish  your  Lordships'  particular  attention, 
because  I  think  sufficient  attention  has  hardly  been 
directed  to  it.  In  my  judgment,  they  were  not 
merely  in  name,  but  they  were  in  substance  and  in 
fact,  churchwardens  for  the  whole  parish.  The 
church  was  in  the  townstiip  of  Doddington.  Tt«e 
inhabitants  of  that  portion  of  the  parish  which 
was  called  March,  being  at  some  little  distance  from 
the  parish  church,  had  a  chapel  at  which  they 
used  to  attend,  but  it  is  found  upon  the  face  of 
the  case  that  practically  the  inhabitants  of  March 
did  occasionally  use  the  church  and  churchyard 
at  Doddington  as  pari-ihioners.  And  whether  they 
did  or  whether  they  did  not,  I  am  quite  unable, 
from  anything  which  is  to  be  found  upon  the  face 
of  the  case,  to  come  to  the  conclusion  that  they 
had  lost  uheir  legal  right  to  do  so.  March  was 
within  the  legal  parish  of  Doddington  ;  the  in- 
habitants of  March  were  parishioners  of  Dodding- 
ton ;  it  seems  to  me  that  they  were  entitled  to  all 
the  services  of  the  church,  and  to  every  rightj  of 
the  parishioners  of  Doddington.  If  that  be  so, 
the  persons  who  were  appointed  churchwardens 
for  the  parish  of  Doddington,  at  a  vestry  held  at 
Doddington,  appear  to  me  to  have  been  in  fact 
and  in  substance,  as  well  as  in  name, churchwardens 
for  the  parish.  If  so,  as  I  said  before,  that  en- 
tirely satisfies  the  words  of  the  section  we  have  to 
deal  with.  Now  let  me  examine  whether  there 
was  anyone  else  who  could  satisfy  that  descrip- 
tion. The  only  other  mode  of  election  which  the 
case  discloses  was  a  mode  of  electing  certain  per- 
sons as  churchwardens  for  the  hamlet  of  March, 
and  by  no  stretch  of  language,  as  it  seems  to  me. 
could  they  be  held  to  be  in  any  sense  churchwar- 
dens for  the  parish.  There  was,  therefore,  at  the 
time  this  Act  passed,  a  mode  of  electing  church- 
wardens who  were  churchwardens  for  the  parish 
in  substance  as  well  as  in  name ;  and  there  was 
another  mode  of  electing  churchwardens,  who 
were  not  churchwardens  for  the  parish,  but  only 
for  the  hamlet  of  March.  I  say  that  it  \«  vvo^- 
possible  to  put  tihe««  Xo^e^i^est^  %xA  Vi  ^j^s  '^^^ 
1  those  four  peTsona  tA|^«^«t  «t^  \Jti^  -^x^wv^  Vw^ 
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are  meant  when  the  5th  section  sajs  that  the 
manner  of  electing  and  appointing  charchnardenB 
for  the  perish  of  Boddington  ia  to  become  the 
manner  of  electing;  and  appointing  them  in  fnture 
for  the  new  pariehes.  The  other  constrnotioD, 
the  one  already  plased  npon  ihe  clanse,  seema  to 
me,  upon  the  face  of  the  Act  of  Pariiamect,  per- 
fectly to  eatiafj  the  provisions  of  the  Act,  and  I 
should  say  to  leave  it  witboat  anything  that  may 
be  called  reasonable  ambiguity.  Now,  why  is  that 
to  be  departed  from  F  The  proposition  upon 
which  my  judgment  is  foanded  in  respect  to  con- 
Btnictinn  is  this :  If  yon  have  a  thing  described 
in  a  statute,  and  yon  find,  upon  applying  tbat 
description  to  the  existing  facts,  that  there  is  one 
set  of  facts  or  circnmetancea,  one  person,  or  one 
thing,  as  the  cmo  may  be,  which  amply,  fully, 
and  entirely  satisfies  the  description  which  the 
8talut«  gives,  then  yon  huve  no  right,  npon  anv 
enrmiae  as  to  nhat  the  Legislature  iutended, 
to  depart  from  that  simple  description,  to  go  away 
from  the  words  of  the  description  itself,  and  to 
amplify  thetn  or  vary  them  until  yoa  have  in- 
cluded some  set  of  circumstances,  some  other  set 
of  persons,  or  bodies,  or  things,  which,  under  that 
amplified  form,  will  come  in  under  the  description. 
I  say  that  it  is  a  principle  of  construction  that  no 
cuch  thing  should  be  aone,  sabiect  to  this,  that 
if,  upon  tbe  face  of  the  Act  of  Parliament,  ^on 
find  that  giving  the  ordinary  sense  and  meaning 
to  tho  words  yon  are  involved  in  some  inconsis- 
tency in  any  of  the  other  claaaes,  it  may  then  be 
necessary  to  search  about  and  see  whether  the 
palpable  and  obvious  constr action  which  the  worda 
point  at  may  not  be  varied,  in  order  that  the  in- 
consistency may  be  avoided.  But  there  is  no  each 
inconsistency  here.  It  is  not  antigested  that  this 
creates  any  difficulty  whatever  except  this ;  it  is 
Blud,  if  yoa  give  this  meaning  to  these  words, 
which  is  their  plain  and  natural  moaning,  you  will 
then  bo  depriving  the  inhabitants  of  March  of 
some  legal  right  which  tliey  bad  at  the  time  when 
tbe  statute  passed,  and  that  yon  ought  not  to  do 
that  without  express  words.  It  is  obvious  that  that 
'  argument  does  not  go  far  enoagh,  if  I  am  right  in 
the  canon  of  construction  to  which  I  have  just 
alluded.  Bnt,  in  point  of  fact,  there  is  no  soch 
right  taken  away.  Uy  noble  and  learned  friend 
the  Lord  Chancellor  has  already  pointed  out  that 
the  right  of  election  waa  one  which  attached 
before  to  the  hamlet  of  March,  for  the  civil  pur- 
poses of  the  township,  and  that  this  Act,  which  is 
confined  to  ecclesiastical  purposes,  really  has  net, 
upon  the  face  of  it,  either  eTpressI;  or  impliedly, 
taken  away  that  right.  Imder  those  circum- 
stances, the  pliun  words  of  the  statute  are  amply 
satisfied,  in  my  opinion,  by  the  state  of  facts 
which  existed  at  the  time  of  the  passing  of  the 
Act;  and  the  mode  of  choosing  the  church- 
wardens for  the  parish  of  Doddington  must  be 
intended  to  mean,  and  must  mean  only,  that  mode 
which  waa  in  existence,  of  choosing  the  only 
persons  who  satisfied  the  description  of  being 
obu re li wardens  of  thepiuisb. 

Lord  O'Hao&n  ixtncurred. 

Jadgment  of  the  ExcJiequer  Chamber  revereed, 
aud  judgfnent  entered  /or  th«  defendant 
[plaintiff  in  error),  with  oo»U. 


^mtm  Court  of  Jubicature. 

COURT  OF  APPEAL. 
SITTINGS  AT  WESTMINSTER. 

StifOttai,bj  B.  H.  AarsLin,  *Dd  W.  irri^xto*.  bqn, 
Burlit*n4t-lA«. 

May  2  arid  3,  1876. 
(Before  Jrssel,  M.R.,  Kellt,  C.B.,  Mbllibh,  LJ., 

and  Denkah,  J.) 

Vestbt    or    IHB    Haxlbt    or    Milk    Esd    Old 

Town    v.    Gdasdians    ov    the     WoiiscoAru 

Uetropolia    ManagtTiuni  AeU — Apporlummmit   of 
fxpenaei — One  tide   of  a  alreal^lS  ^  19  Vtd.  t 
la).  «.  105—26  4-  2t>  Viet.  c.  102,  ..  77. 
The  plaintiffs,  acting  under  the  Metropoli*  Ma»ag»- 
meat  Act/,  retolljed  that  a  portion   [to   wit,  Ikl 
eattem  tide]   of  a  n«io  ttreet  thould   be  pouti 
throughout  the  whole  length  for  a  uniform  brtai^ 
of  \%fl.,  measured  from  the  eaetem  boHiuIarjr; 
and  that  the  ownert  of  the  hou»e»  forming  til 
eaaterti  aide  ahonld  pay   the  eetimated   expeMm, 
In  an  action  agaiael  the  defendantt  for  eouirHv 
tion  to  theee  expeaiei,  their  teorkhoiue  being  part 
of  the  eattem  tide  of  the  alre^,  it  uxu   ttated  ib 
defence  that  there  were  houiei  and  land  on  Ihi 
tavatem  tide  liable  to  eoatribale  ;  and  it  waa  re- 
plied that  tkete  houtee  and  land  did  not  botHtder 
abut  on  any  part  of  tha  atreel  to  be  paved. 
Held,   npon  demurrer  to  the    reply   [affirming  ikt 
dedgion  of  the  Qtieen'a  Bench  bivUion).  tW  Ui 
f^intiffa  had  jto  power  to  charge  the  otonen  ^ 
one  tide  of  the  atreet  only,  and  that   the  odtM 
could  not  be  maintained. 
Appeal  from  a  judgment  of  the  Qaeen's  Bendi 
Division  in  favourof  the  defendants  on  ademamr 
W  reply.     The  ease  is  reported  in   34  L.  T.  Eep. 
N.    8.   178,  ante,  p.  126,  where  the   phodingi  it* 
set  out  at  lengoh. 

The  vestry  of  Mile  End  New  Town  reeolvGd  to 
pave  the  whole  length  of  a  new  street  on  one  liik 
only.  The  estimated  expenses  of  the  work  were 
apportioned  amongst  tbe  owners  of  tbe  hoaMs 
nnd  land  bounding  or  abutting  on  the  side  of  IIm 
street  so  paved,  and  not  among  the  owners  (■> 
both  sides  of  tho  street.  Tbe  real  qaestioo  raiaed 
by  the  demurrer  was  whether  the  Testry  lad 
power  by  law  to  throw  tbe  entire  expense  on 
owners  of  honses  and  land  adjoining  the  portinbr 
side  which  has  been  paved,  or  whether  the  ooM 
of  paring  must  be  apportioned  among  the  ownvi 
of  land  and  houses  adjoining  the  street  o»  boib 
sides  P 

The  Queen's  Bench  Division  (Blaakbnn,  J, 
Lush,  J.,  and  ITield,  J.)  held  that  the  owners  on  botk 
sides  were  liable  for  the  coat  inonrrad  in  ibi 
paving.    The  vestry  appealed. 

PhiUiriek,  Q.C.  and  BazalgetU  for  tbe  «t 
(the  plaintiffs  in  tbe  court  below). — The  •! . 
are  empowered  under  18  &  19  Viob.  c  120.  a.  U^a) 


(o)  Bj  18  *  19  Viet  a.  120,  b.  105,  in 

the  booBBB  forming  p«rt  of  ouj  tu 

mode,  oi  bsnaFter  to  ba  laid  oat  or  n 

paved  to  the  Batii[aotioa  of  ' 

of  the  ^Kriih,  or  diatriot  in  '.  . 

be  daauona  of  having  the  M         .      ..... 

mentionad,  or  if  laoh  vaattr  or  baud  dain  it  aaMflaQ 
\  (ii«i.v«u«iA^^iB!i.\bA«aouBhoBld  be  ao  paMd,  Um  aai 
\  in  ^tim  dl  «r-' -^  — ' c^-- •  -^1  — B 


ba  laid  oat  or  made,  iridA  i(M( 
Ion  of  tha  vsBtn ,  or  dfaMot  taarf 
A  ia  wUoh  BMh  elTCtt  is  dtwM 


Baaaouahoold  be  ao  paiad,  tOM  aaa 
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to  pave  part  of  the  breadth  of  a  street,  and  the 
question  to  be  decided  is,  whether  the  owners  of 
land  and  houses  abutting  on  the  part  so  paved 
can  be  charged  with  the  estimated  expenses.  We 
submit  they  can  under  the  Metropolis  Local 
Management  Acts  Amendment  Act  (2b  &  26  Yict. 
c.  102).  s.  77.  Whitchurch  v.  The  Ftdham  Bonrd 
of  Works  (L.  Rep.  233,  Q.  B. ;  36  L.  J.  145, 
M.  C;  13  L.  T.Rep.N.  S.  631)  is  distinguishable. 
There  the  expenses  of  paving  were  apportioned 
among  separate  sections  of  a  street,  varying  in 
character  and  value  throughout  its  entire  length, 
instead  of  the  whole  of  it. 

Finlay  (Day,  Q.C.  with  him),  for  the  respon- 
dents, were  not  calied  upon. 

Jessel,  M.B. — I  think  the  decision  arrived  at 
by  the  Court  of  Queen's  Bench  in  this  case  is 
cleiirly  right.  There  is  no  doubt  that  the  term 
"  street,"  according  to  the  interpretation  clause, 
includes  "  part  of  a  street."  And  the  105th 
section  (18  &  19  Vict.  c.  120)  says  that  "if 
a  vestry  deem  it  expedient  or  necessary  to  pave 
a  street,  such  vestry  shall  well  and  sufficiently 
pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriage  way  and  footpaths  thereof, 
or  any  part  of  such  breadth ; "  and  that  the 
owners  of  the  houses  "  forming  such  street  "  shall 
on  demand,  pay  to  such  vestry  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such 
pavement,  each  amount  to  be  determined  by  the 
anrveyor  of  the  time  being,  for  the  vestry.  And 
by  a  later  statute  (25  &  26  Yict.  c.  102)  the  owners 
of  land  are  also  made  liable  to  contribute.  Now 
the  question  raised  before  us  is  a  very  simple  one, 
and  it  is  this  :  if  a  vestry  decide  on  paving  the 
whole  or  part  of  a  street,  that  is  to  say,  cutting 
the  street  transversly,'and  do  not  choose  to  pave  it 
throughout  the  whole  breadth,  is  such  vestry  not 
bound  to  divide  the  expense  between  the  owners  of 
land  and  houses  on  both  sides  ?  1  think  they  are.. 
Houses  "forming  such  street"  must  mean  the 
houses  on  both  sides.  The  intention  of  the  Legis- 
lature was  that  whether  the  whole  or  part  of  a 
street  is  paved,  the  owners  of  land  or  houses  on 
both  sides  should  be  liable  to  pay  for  the  costs 
incurred  in  such  paving. 

Kellt,  C.B.,  Mellish,  L.J.,  and  Denman,  J*, 
concurred.  Judgment  afirmed. 

Solicitor  for  plaintiff,  Milner  Jutsam. 
Solicitors  for  defendants.  Turner  and  Sons. 

and  saffioiently  pave  the  Bame,  either  thronghoat  the 
wbole  breadth  and  carriage  way  and  footpaths  thereof, 
or  any  part  of  snoh  breadth,  and  from  time  to  time  keep 
»iieh  pavement  in  good  and  anffioient  repair;  and  the 
owners  of  the  honnes  forming  snoh  street  shall,  on 
demand,  pay  to  snoh  vestry  or  board  the  amount  of  tha 
•atimated  expenses  of  providing  and  laying  snoh  pave- 
ment, snoh  amonnt  to  he  determined  by  the  surveyor  for 
th«  time  being  of  the  vestry  or  board. 

By  25  &  26  Yiot.  o.  102  s.  77,  where  any  vestry  or  district 
board  shall,  under  the  powers  given  by  18  &  19  Yict. 
o.  120,  s.  105,  have  pavea  or  be  about  to  pave  any  new 
street,  the  owners  of  the  land  bounding  and  abutting  on 
pQoh  street  shall  be  liable  to  contribute  to  the  expenses, 
or  eetimated  expenses,  of  paving  the  same,  as  well  as  Uie 
OiiDeis  of  the  houses  therein. 

By  25  4  26  Viot.  o.  102,  s.  112,  the  expression  '*  new 
■Ireet*'  shall  apply  to  and  include  all  streets  hervaftw  to 
ba  f!onned  or  laid  out,  and  a  part  of  any  snoh  street. 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Beported  by  M.  W.  McEellab,  J.  M.  Lslt,  and  &.  H. 

AxPBLXTT,  Eaqrs.,  Barristers-at-Law. 

« 

Friday.  Nov.  17, 1876. 

Duke  of  DEvoNsniRE  v.  Hematits  Steel 
Company,  Limited. 

Rating  of  iron  mines — Deduction  from  royalties — 
Reservation  in  lease — Liability  of  lessor — The 
Rating  Act  1874  (37  5*  38  Vict.  c.  54),  s.  8. 

By  sect.  8  of  the  Rating  Act  1874,  where  the  lessee 
of  a  mine  is  exempt  from  being  rated  to  a/ny 
poor  or  other  local  rate,  he  may  (unless  he 
luis  specifically  contracted  to  pay  such  rate  in  the 
event  of  tlie  abolition  of  the  said  exemption) 
deduct  from  any  rent,  royally,  or  dues  payable  by 
him,  one  half  of  any  such  rate  paid  by  him. 

The  plaintiff  and  defendants  contracted  in  a  lease 
of  iron  mines  that  the  rent  and  royalties  payable 
by  the  defendants,  the  lessees,  should  be  free  and 
clear  of  and  from  all  rates,  taxes,  tithe  rent 
charges,  expenses  and  deductions  whatsoevet , 
parliamentary,  parochial,  or  of  any  other  nature. 
The  defendants  deducted  from  their  royalties  half 
of  the  rates  paid  by  them  under  this  Act,  and 
the  plaintiff  brov,ght  this  action  to  recover  the 
deduction. 

Held  that  this  section  of  the  statute  overruled  the 
reservation  in  the  lease,  and  that  the  defendants 
were  not  liable  for  the  half  of  the  rates  which  they 
had  deducted. 

^Teis  was  a  special  case  stated  by  consent  of  the 

parties  for  the  opinion  of  the  court  under  Order 

XXXIV.,  r.l. 

1.  By  an  indenture  of  lease  dated  17th  June  1864, 
and  made  between  the  plaintiff  of  the  one  part, 
and  Henry  W''Uam  Schneider  and  Robert  Hannay, 
of  Barrow-in-Furness,  in  the  county  of  Lancaster, 
iron  masters,  of  the  other  part,  the  plaintiff 
wanted  to  the  said  Henry  William  Schneider  and 
Kobert  Hannay  license  and  authority  to  get  and 
raise  all  iron  ore  that  might  be  found  in  and 
under  the  lands  in  the  parish  of  Dalton-in-Furness, 
in  the  county  Palatine  of  Lancaster,  described  in 
the  schedule  and  plan  to  the  said  lease,  together 
with  power  to  open  limestone  quarries,  and  to 
work  any  such  quarries  then  opened  in  the  said 
lands.  The  lease  to  continue  for  the  term  of 
thirty-one  years  from  the  Ist  Jan.  1864,  but  to  be 
determinable  as  therein  mentioned. 

2«  The  reservation  of  rent  in  the  said  lease  is  in 
the  words  following:  '* Yielding,  paying,  and 
delivering  unto  the  said  Duke,  his  heirs  and 
assigns,  during  the  said  term,  the  annual  rent  of 
500i,  by  equal  half  yearly  payments,  on  1st 
July  and  1st  Jan.  in  each  year,  ana  also  at  the 
same  periods  the  royalty  of  1«.  4^*/.  per  ton  for 
every  ton  of  22401bs.  of  iron  ore  which  in  any  half 
year  shall  be  dug,  raised,  and  taken  out  of  the  said 
premises  over  and  above  3636  tons.  And  also  at 
the  same  periods  the  ro^alt^  of  1^(2.  per  ton  of 
22401b8.  of  limestone,  which  in  any  half  year  shall 
be  dug,  raised,  and  taken  out  of  the  said  premises, 
such  rent  and  royalties  to  be  free  and  clear  of  and 
from  all  rates,  taxes,  tithe  rent-charges,  expenses 
and  deductions  whatsoever,  parliamentary  ^  ^aac^- 
chial,  or  of  an.'y  oV»\i«r  YAXi\>x^r 

3.  The  co^«nttii^\>^  \^[ie  ^e»aw«a  Vk  >0q^  v^i^awo^ 
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of  rent  is  in  the  words  following :  "  That  they  the 
said  Henry  William  Schneider  and  Koberb  Han  nay, 
their  executors  and  administrators,  shall  and  will 
from  time  to  time,  and  at  all  times  during  the 
said  term,  pay  the  said  rent  and  royalties  hereby 
reserved  at  the  times,  and  ili  the  manner  herein 
mentioned." 

5.  The  interest  in  the  said  lease  of  the  lessees  was 
assigned  to,  and  is  now  vested  in,  the  deieudants. 

6.  There  was  due  and  owing  from  the  defendants 
to  the  plaintiff  in  respect  of  the  rent  and  royalties 
on  iron  ore  payable  under  the  said  lease  on  the 
13th  Sept.  1875,  the  sum  of  93711.  48.  Id.,  and  on 
2nd  May  1876  the  sum  of  94'53^  10«.  id.,  making 
together  the  sum  of  18,824Z.  14t8.  bd. 

7.  The  defendants,  after  the  passing  of  the 
statute  37  &  38  Vict.  c.  64,  became  liable  to  pay, 
and  have  paid,  for  poor  and  local  rates  imposed 
upon  tliem  as  such  lessees  as  aforesaid  in  respect 
of  the  iron  ore  worked  by  them  under  the  said 
lease,  and  on  which  they  were  liable  to  pay  to  the 
plaintiff  the  suid  sum  of  18,8242. 148.  bd.,  the  sums 
following,  that  is  to  say,  the  sum  of  1296Z.  in 
respect  of  the  poor  rate,  and  the  sum  of  17282.  in 
respect  of  the  local  rate,  making  together  the  sum 
of  3024L,  the  value  of  the  iron  ore  raised  by  the 
dei'endants,  being  for  the  purposes  of  the  assess- 
ment of  the  defendants  to  the  said  rates  taken  at 
the  sum  of  9,8.  3d.  per  ton. 

8.  The  defendants  claimed  to  be  entitled  to 
deduct  from  the  plainti£f  the  sum  of  10982.,  being 
the  sum  at  which  one  half  of  the  said  local  and 
poor  rates  so  paid  by  the  defendants  amounted  to, 
calculated  upon  the  said  sum  of  18,8242. 14«.  bd., 
BO  payable  by  the  defendants  to  the  plaintiff  for 
the  said  royalties. 

9.  The  defendants  having  claimed  to  be  entitled 
to  deduct  from  the  plaintiff  the  said  sum  of 
10982.,  have  paid  to  the  plaintiff  tlie  sum  of 
17,7262.  14«.  bd.  in  respect  of  the  total  of 
18,8242.  148.  bd.  mentioned  in  the  sixth  paragraph, 
leaving  unpaid  the  sum  of  10982. 

10.  On  31st  May  1876,  a  writ  was  issued  in  this 
action,  in  which  the  plaintiff  claimed  to  recover 
from  the  defendants  the  sum  of  10982.  as  the 
balance  remaining  due  to  him  from  the  defendants 
in  respect  of  the  said  royalties. 

11.  The  plaintiff  contends  that  the  defendants 
are  not  entitled  to  deduct  from  the  rent  and 
royalties  payable  by  them  to  him  any  money  in 
respect  of  the  rates  so  paid  by  them. 

12.  The  defendants  contend  that  thev  are  cnti- 
tied  to  deduct  the  full  sum  of  10982.  in  respect  of 
such  rates. 

13.  The  question  for  the  opinion  of  the  court  is 
whether  the  defendants  are  entitled  to  deduct 
from  the  plaintiff  the  said  sum  of  10982. 

Kay,  Q.C.  (with  him  Bowen),  argued  for  the 

plaintiff. — This  case  turns  upon  the  application  of 

sects.  8,  9  and  10  of  the  Eating  Act  1874  (37  &  38 

Vict.  c.  54),  to  the  circumstances  herein  stated. 

By  sect.  8,  "  Where  any  poor  or  other  local  rate 

which,  at  the  commencement  of  this  Act,  any 

lessee,  licensee,  or  grantee  of  a  mine  is  exempt 

irom  being  rated  to  in  respect  of  such  mine  during 

the  continuance  of  his  lease,  grant,  or  licence,  or 

before  the  arrival  of   the  period  at  which    tlie 

amount  of  the  rent,  royalty,  or  dues  is  liable  to 

revision  or  readjustment,  he  may  (unless  he  has 

speciScally  contracted  to  pay  such  rate  in  the 

eroDt  of  the  abolition  of    the  said   oxemplVoiv^ 

deduct  from  any  rent,  royalty  or  dues  payaoV^  \>^ 


him  one  half  of  any  such  rate  paid  by  bim.    Pro- 
vided thai  he  shall  not  deduct  any  sum  exceeding 
what  one  half  of  the  rate  in  the  pound  of  sach  poor 
or  other  local  rate  would  amount  to  if  calculated 
upon  the  rent,  royalty,  or  dues  so   payable  by 
him."    By  sect.  9 :  "  Where  any  occupier,  lessee, 
licensee,  grantee,  or  other  person  is  authorised  by 
this  Act  to  deduct  any  rate  or  sum  in  respect  of  a 
rate  from  any  rent,  royalty,  or  dues  payable  by 
him,  then  (1)  Any  payment  so  authorised  to  be 
deducted  shall  be  a  good  discharge  for  auch  amouot 
of  ront,  royalty,  or  dues  as  is  equal  to  the  amoont 
of  such  payment,  and  shall  be  allowed  accordingly. 
(2)  Any  payment  so  authorised  to   be  deducted 
may  be  recovered  as  an  ordinary  debt  from  the 
person  to  whom  the  rent,  royalty,  or  dues  may  be 
payable.      (3)    The    person   receiving;:    the    reat, 
royalty,  or  dues   shall  have   the  same  right  of 
appeal  and  obiection  with  reference  to   the  rate 
and    to  the  valuation   of    the    hereditament  in 
respect  of  which  the  rate  is  payable,  as  he  would 
have  if  he  were  the  occupier  of   such   heredita- 
ment."   By  sect.  10  :  *'  After  the  commencement 
of  this  Act,  the  hereditaments  to  which  the  poor 
rate  Acts  are  extended  by  this  Act,  and  which  are 
thus  made  rateable  to  the  relief  of  the  poor,  shall 
be  rateable  to  all  local  rates  in  like  manner,  as  if 
the  poor  rate  Acts  had  always  extended  to  sach 
hereditaments."      The  words  of   the   lease  with 
respect  to  payment  by  the  defendants  of  futon 
rates  are  very  extensive,  and  may  well  be  held  to 
be  within   the  exemption  contained   in  the  8th 
section.      [Lush,  J. — You  must    show  that  the 
defendants   have  specifically  contracted    to  paj 
poor  rates  and  local  rates  in  the  event  of  the 
abolition  of  the  exemption  existing  in  the  year 
1864.]    The  words  of  the  reservation  in  the  lease 
are  sufficiently  specific  to  include  the  defendants* 
hability  for  the  whole  of  these  rates :  the  rent  and 
royalties  are  to  be  free  and  clear  of  and  from  aU 
rates  and  deductions  whatsoever,  parliamentaxy, 
parochial,  or  of  any  other  nature. 

Edioyn  Jones  (with  A.  Wills,  Q.C.)  appeared  for 
the  defendants,  but  was  not  heard. 

CocKBURN,  C.J. — This  case  to  my  mind  is  deer 
enough :  it  turns  upon  the  construction  of  a  reaer- 
vatitm  in  the  plainiiff^s  lease  of  some  iron  mince 
i  to  the  defendants,  whereby  the  defendants,  the 
lessees,  undertake  to  pay  certain  rents  and  royal- 
ties, which  are  **  to  be  free  and  clear  of  and  from 
all  rates,  taxes,  tithe  rentcharges,  expenses  and 
deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature."  I  quite  agree  that  thit 
clause  is  sufficient  to  entitle  the  plaintiff  to  the 
royalties  in  full,  without  any  deduction  for  poor 
or  local  rates,  were  it  not  for  the  words  of  the  8th 
section  of  the  Bating  Act  1874.  An  occupier  of  a 
mine  previously  exempted,  but  rated  under  that 
Act,  "  may  (unless  he  has  specificallj  contracted 
to  pa^  such  rate  in  the  event  of  the  abolition  of 
the  said  exemption)  deduct  from  any  rent,  TOpH^, 
or  dues  payable  by  him  one  half  of  any  such  rate 
paid  by  him."  The  exception  in  the  parentheeii 
IS  very  clear  and  precise,  and  we  cannot  expon^ 
from  it  the  word  "  specifically."  It  cannot  be  bkA 
there  is  any  such  contract  as  that  described  in  thii 
exception  to  be  found  in  the  lease  before  us.  Ai 
I  understand  the  effect  of  this  clause  in  the  Imm^ 
when  the  contract  is  general  to  pay  rates  and 
taxes,  all  existing  rates,  and  aU  newlT  impoeed 
\«Aii^^  ol  ^xi  ordinary  character,  are  to  be  paid  bj 
V\i^  W«^e&%\  \^\)L\k  ^\^  T»^sa^  \A  ^Jhia  new  ntof 
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liability  imposed  upon  mines  by  the  Rating  Act, 
there  can  be  no  duty  upon  lessees  to  pay  the  whole 
of  the  new  rates,  unless  the  parties  to  the  lease 
had  previously  considered  the  probable  abolition 
of  the  existing  exemption,  and  specifically  pro- 
vided for  meeting  it  when  it  might  take  place. 
In  other  cases,  where  the  parties  have  made  no 
specific  contract  for  such  a  contingency,  half  of 
tne  new  rates  must  be  paid  by  the  lessor,  and  half 
by  the  leseee.  In  order  to  escape  this  liability  on 
the  lessor's  part  to  share  these  rates,  there  must 
be  expressed  in  the  contract  a  reference  to  this 
particular  extension  of  the  application  of  poor 
rates,  or  to  the  prospect  thereof.  In  this  lease  no 
specific  contract  was  made  to  pay  these  rates  in 
the  event  of  the  abolition  of  the  then  existing 
exemption,  therefore  I  think  the  statute  has  bound 
our  bands,  and  the  plaintiff  cannot  recover  in  this 
action. 

Lush,  J. — I  am  of  the  same  opinion,  and  I  also 
think  that  the  Act  entitles  a  tenant  to  deduct  half 
his  payments  under  this  new  legislation,  unless 
there  has  been  an  express  and  a  specific  provision 
for  this  particular  possible  rateability  in  hia  lease. 

Jtuigmentfor  defendants. 

Solicitors  for  both  parties,  Cun-ey^  Holland  and 
Cutrey. 

COMMON  PLEAS  DIVISION. 

Reported  by  V  B.  Hutchiks,  and  Cyril  Dodd,  Esqrs., 

Barrister8>at-Lftw. 


Monday,  Nov.  6,  1876. 

Ellis  v.  The  Manchester  Carriage  Company 

(LihitedV 

Ancient   liglUs—Sale  of  adjacent  land— Right  of 

purchaser  to  buiid. 
Where  the  oumei'  of  a  house  has  sold  a  piece  of 
adjacent  land  unthout  reserving  right  to  lights  he 
cannot  maintain  an  a^ion  for  obstructing  his 
ancient  lights  by  building  on  the  land. 
Proof  that  the  land  so  built  on  was  a  public  street 
would  not  enable  the  owner  of  the  house  to  main' 
tain  such  an  action. 
This  was  an  an  action  for  damage  to  the  plaintiff's 
reversion  by  obstruction  to  lights.  The  plain- 
tiff had  a  reversionary  interest  in  certain  houses 
and  shops  in  Bochdale-road,  Manchester,  which 
had  been  built  more  than  twenty  years  before  the 
plaintiff  purchased  the  property.  Afterwards, 
about  the  year  1869,  the  plaintiff  bought  some 
other  houses  and  laud  in  Emmet-street,  near  the 
property  which  he  had  previously  purchased.  In 
1870  the  plaintiff  sold  the  Emmet-street  property, 
which,  after  certain  mesne  assignments,  was  sub- 
sequently purchased  by  the  defendants.  In  the 
conveyance  by  which  the  plaintiff  sold  the  Emmet- 
street  property,  there  was  no  reservation  of  rights 
of  hght.  The  defendants  knocked  down  the 
houses  on  the  Emmet-street  property,  and  built 
stables  on  their  site.  The  stables  covered  more 
ffround  than  the  cottages,  and  came  nearer  to  the 
back  windows  of  the  plaintiff's  houses  in  Eochdale- 
roady  and  darkened  the  plaintiff's  lights.  The 
esse  was  tried  at  the  Manchester  Summer  Assizes. 
1876,  before  Mr.  Ambrose,  Q.C.,  sitting  as  com- 
missioner, who  ruled  that  the  plaintiff  had  made 
oat  no  ease  in  point  of  law,  and  directed  the 
▼ardict  to  be  entered  for  the  defendants.  Leave 
was  given  to  the  plaintiff  to  move  to  have  the 
dsmages  to  whioh  he  shonid  be  entitled  assessed  > 


by  an  arbitrator,  if  the  court  should  hold  that  the 
learned  commissioner  was  wrong  in  ruling  that  no 
case  was  made  out. 

Jordan  moved  accordingly. — The  ruling  was 
wrong,  and  the  plaintiff  is  entitled  to  maintain 
this  action.  The  houses  in  Rochdale-road  having 
been  built  for  more  than  twenty  years,  the  plain- 
tiff had  acquired  an  indefeasible  right  to  light  as 
against  the  occupier  of  the  Emmet-street  pro- 
perty ;  and  the  fact  that  the  two  properties  had  at 
one  time  been  held  by  the  plaintiff  would  make 
no  difference  :  (Frewen  v.  PhiUips,  11  C.  B.,  N.  S., 
449.)  The  main  point  relied  on  |or  the  defendants 
was  that  in  the  conveyance  by  which  the  plaintiff 
sold  the  Emmet-street  property  no  rights  of  light 
were  reserved,  and  therefore  according  to  the  case 
of  White  V.  Bass  (7  H.  &  N.  722 ;  31  L.  J.  283, 
Er.),  the  plaintiff  had  no  right  to  light  as  against 
the  defendants;  but  that  case  is  distinguishable 
from  the  present,  for  there  the  ownership  had 
never  been  severed  before  the  granting  of  the 
lease,  and  no  easement  had  been  acquired.  [Den- 
man,  J.,  referred  to  the  note  to  Grale  on  Easements, 
p.  104,  5th  edit.,  where  the  judgment  of  Channell, 
B.,  in  White  v.  Bass  {ubi  sup.)  and  Curriers*  Com- 
pany V.  Curbett  (2  Dr.  &  Sm.  355)  are  cited.]  Those 
canes  are  distinguishable,  for  here  the  plaintiff 
was  prepared  to  prove  that  part  of  the  land  built 
on  by  the  defendants  was  part  of  a  public  street, 
and  no  person  would  have  any  right  to  build  on  a 
public  street,  and  therefore  it  was  unnecessary  for 
the  plaintiff  to  insert  any  stipulation  against  so 
building  in  his  conveyance.  In  Curriers^  Com- 
pany  v.  Corbett  {ubi  sup.)  the  land  built  on  was  not 
part  of  a  public  street. 

Grove,  J. — I  am  of  opinion  that  there  ought  to 
be  no  rule.  We  are  bound  by  the  decision  in  the 
Curriers*  Company  v.  Corbett  {ubi  sup.),  which  is 
absolutory  on  all  fours  with  the  present  case,  as 
Mr.  Jordan  admits,  unless  the  present  cuse  could 
be  distinguished  it  the  ground  built  on  wes  a 
public  street ;  and  there  are  other  cases  to  much 
the  same  effect,  which  show  that  where  a  person 
sells  land  without  reserve  he  sells  it  lor  all 
purposes.  It  is  alleged  here  that  the  land  built 
on  was  a  public  street,  but  of  that  fact  there  is  no 
evidence.  If  the  action  had  been  one  for  im- 
peding the  plaintiff  in  the  use  of  the  street, 
evidence  that  it  was  a  public  street  might  have 
been  important ;  but  here  the  action  was  tor  build- 
ing so  as  to  impede  the  plaintiff's  lights,  and 
therefore  it  was  immaterial  whether  the  land  was 
a  street  or  not.  The  defendants  could  not  be 
expected  to  bo  prepared  to  meet  such  evidence, 
and  it  might  be  that  the  street  had  been  abolished. 
Here  the  person  from  whom  the  defendants 
purchftsed  the  land  had  a  perfect  right  to  sell  it, 
and  when  he  sold  it  to  the  defendants  they  bought 
it  with  the  right  to  build  on  it.  There  will  be  no 
rule. 

Denman,  J. — I  am  of  the  same  opinion.  In 
Tenant  v.  Ooldwin  (2  Lord  Kaym.  1093)  Lord 
Holt,  C.J.,  said,  "If  indeed  the  builder  of  the 
liouse  sells  the  house  with  the  lights  and  appurte- 
nances, he  cannot  build  upon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of  the  house ; 
and  as  he  cannot  do  it,  so  neither  can  his  vendee. 
But  if  he  had  sold  the  vacant  piece  of  ground 
and  kept  the  house,  without  reserving  the  benefit 
of  the  lights,  the  vendee  might  build  against  hia 
house."  No  doubti  thxa  \^  TkQX*\ai  ^<wi^&YWi^'Wx»\^»  'v^ 
the  dictuxa  ot  &  '^et^  Xoaxti^  vjA%^^  ^xA\\^  V^VCvV^^ 
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T.  Ba««  (uM  wip.),  to  which  case  Mr.  Jordan  very 
TairlT  called  oar  Attention,  Cbaniiell,  B.,  adopu  the 
woras  of  Lord  Holt  to  which  I  have  referred,  and 
thp  case  was  lO  decided.  The  Curriert'  Company 
T.  Corbett  (ubi  tup.)  is  to  the  same  eBact,  and  the 
weif;ht  of  authority  ia  very  alroni;  agaicet  the 
proposition  contended  for  on  behalf  of  the  phiin- 
t'iff.  Mr.  Jordan  says  that  the  cases  to  which  I 
have  reFenvd  do  not  apply  here,  becaase  he  was 
in  a  condition  to  prore  that  the  land  on  which  the 
defendants  bailt  was  psrt  of  a  pablio  road ;  bat 
there  was  no  iesue  as  to  that ;  it  was  a  simple 
nase  of  persone  bnildina  on  land  which  they  had 
boQffht  without  any  rights  beinj;  reserved.  If  it 
were  a  public  road  I  do  not  say  how  the  case 
mi^ht  stand  an  to  the  defendants'  liability  to  an 
action  for  building  on  the  road,  but  that  case  io 
not  before  us.  BuU  refined. 

Solicitors  for  plaintiff,  Chaler,  Urqukari,  and  Co., 
for  M'Etpen,  Manchester. 


Friday  Nov.  17.  IB76. 

Harrison  (app.)  t>.  Garter  (reep.). 

Parliamentary  franehite—Seempi   nf   almt—Di*- 

qualipeation—2  WiU.  4,  e.  4d.  i.  36. 

By  2  WiU.  4,  e.  46,  *.  36,  no  pen  on  can  be  regitUred 

ae  a  voter  who  within  a  yrar  before  Slat  July  hat 

"received parochial  rclir/or  other  almi,  mhich  by 

the    law    of  paTliamenl    noa    diequal'fy   front 

Properly  wot  devised  to  truiteet  for  eharilable  jmr- 
poset,  the  overplui  oflherenli  to  be  "ditlribvfed 
I"  the  poorett  inhabilania  .  .  ,  a*  my  laid  true- 
tees  .  .  .  ikaU  think  fii." 

Tl>r  overvlu'  viat  dielrtbuted  yearly  in  mtaU  ntmt 
nrroraing  to  the  diecreiion  of  the  frutteee. 

Held,  on  a  cilie  utatrd  by  a  revising  barritter,  that 
y-rions  who  had  received  a  grant  from  thit 
■■hi-rily  were  disqualified. 

Appeal  from  the  decistoa  of  a  rovisinar  barneter. 

Tlie  following  case  was  stated  for  the  opinion  of 

^'Ire  Borongh  of  Petersfield  in  the  Gonnty  of 
HuntB. 

1.  At  the  court  for  the  revision  of  the  parlia- 
mtntery  liaC  of  voters  for  the  above  borouf^h, 
held  by  me,  the  revising  barrister,  this  22nd 
Kept,  1876,  one  John  Cook,  of  Weston,  in 
the  parish  of  BnriCon,  in  the  said  borough,  who 
was  on  the  list  of  voters  as  an  inhabitant  house- 
holder in  Ihe  said  parish  of  Buritoti,  was  duly 
objected  to  as  no^  beinK  qualified,  inasmuch  as  it 
WBS  alleged  he  had  within  twelve  months  neit 
prt-viouB  to  the  last  da^  of  July  in  the  present 
year,  received  alms,  which,  by  tne  law  of  Parlia- 
ment, disonalified  him  from  voting  in  the  election 
lif  a  member  to  serve  in  Parliament.  The  facts 
upon  which  this  objpction  was  founded  and  proved 
Iwfore  me  are  the  following. 

2.  In  the  year  1864,  one  John  Goodger,  by  bis 
will,  left  certain  funds  for  charitable  purposes. 

The  only  portion  of  such  will  necessary  tor  the 
''Oiisideratiou  of  this  esse  ia  as  follows: 

I  give  uid  deriae  onto  mj  Iiononred  friend  Leonard 
BUson,  Bi^ire,  and  my  ne^ew  Edioaiid  Taldsn,  in  the 
coan^  of  Snmj,  clerk,  and  to  his  hein  and  asugni  for 
ersr.  all  107  maiiiug*  dwelling'  house,  together  with  sll 
the  bams,  stablra,  onthoDMS.  and  boildings,  and  mil  tha 
gardens  and  orobaid  therennto  belonging,  situate  in 
Wegton  a/bresaid,  called  Halffietui;  I^nd,  iu>w  in  Om 
poMeMidn  of  Thomas  Jaoqnea,  togctkn  ii^th  tha  Ina 


liberty  to  wat«r  and  ovorflow,  tb*  said  lands  as  it  is  ndv 
and  heretotois  hath  bean  nsed  for  the  bast  impronasBt 
thereof,  to  the  intent  and  ptirpoae  that  Oartbi  Mid 
Leonard  Bilston  and  EdmmiaTaldBn,  and  the  snTnTw  ot 
them,  their  heirs  and  ssngni,  shall  giatit  and  eoai^  sH 
tiie  nid  msasnsffa  lands  and  iiissjisns.  witii  the  fpar- 
tenauces,  nntoui,  able  honest,  and  snAmcat  peraoB*, 
their  heirs  and  assigns,  as  tluiy  or  tfcs  sunivor  at  tbaa 
iball  think  fit,  apon  tmst  snd  oonfldonea,  and  to  Ihs 
intsnt  and  pdrpou  that  sU  the  jearlj  rrats,  issaes,  sad 
proflts  of  the  said  messnage  land  and  presnisss  shall  bs 
,.      .        :,    ^---o,^^  tor  ner  hanaftv  fos  "- 


payment 


Its  fd( 


of  the  said  ^fthin^  of  Weston  aforesaid  as  n 
tesB  and  their  anngns  shall  think  St. 

3.  The  overplus,  after  making 
education,  apprenticeship  fees,  and  bi 
generally  amounts  to  about  401.,  which  s' 
tributed  once  in  each  year  (generally  in  tha  apriDx) 
by  the  trustees  amongst  about  eighty  of  IM 
labouring  population  of  the  TythinK  ra  Weaton.iB 
the  said  parish  of  Buriton,  according  to  tbeir  dis- 
cretion in  sums  varying  from  2i.  Bd.  to  12f.  4i, 
according  to  the  necessities  of  the  reeipienl  and 
the  nnmber  of  his  family. 

4.  Personal  application  is  not  made  to  th«  tm> 
tees,  who  make  inqniry  by  themBelvea  or  their 
agent  into  the  circumstances  of  the  inbabitutiflf 
the  TythtDg  of  Weston,  and  they  decide  who  an 
fitting  persons  to  receive,  and  who  sh&II  raoaivsa 
grant  from  the  charity,  and  of  what  amorimt  Ihtt 
grant  shall  be. 

5.  Tbe  money  was  distribnt«d  on  the  lOch  Jin. 
in  the  present  yosr,  and  the  said  John  Cook  tbta 
received  12«.  6d.,  the  largest  sum  granted. 

6.  The  said  John  Cook,  who  is  an  aKncnltml 
labourer,  is  a  married  man  with  five  children,  lad 
has  from  time  to  time  applied  for  »nd  reMTcd 
parochial  relief.  He  was  omitted  from  (he  list  <t 
voters  for  the  year  1874-75  on  the  gropad  of 
the  receipt  of  parochial  relief,  but  he  received  bd 
such  relief  in  the  electoral  year  which  expired  n 
the3lBt  July  lost. 

7.  'lliat  previously  to  the  passing  of  tha  Baton 
Act  of  1867  the  said  John  Cook  was  not  entilkd 
to  exercise  tbe  Parliamentary  franchise,  tlM  hone 
which  he  then  occupied  end  now  occapiea  being  rf 
insufficient  value  to  confer  a  qualificatioD  nnoir 
the  Beform  Act  of  1832,  and  he  being  not  Olhs^ 
wise  qualified. 

8.  The  said  John  Cook  « 
of  the  charity. 

9.  The  Courtis  tobeat  liberty  todnwitifen 

10.  Upon  obieotio 

ofal  •■  •     ■ 


s  K  proper  reoipiwt 


I  decided  i! 

to  eipongo  the  n 


of  Ihe  said  i 
the  said  list  of  voter8,and  his  name 
retained  thereon. 

II.  The  qnestion  for  the  consideration  of  As 
court  ia  whether  or  not  I  did  right  in  rrtiiniiw 
the  name  of  the  said  John  Cook  on  the  aid  Ust  i 


There  was  a  limitar  appeal  in  tha  owe  ol 
Port,  tbe  facts  were  aubstantially  idei^ioB]  wiik 
those  in  Cook's  case,  with  the  exception  tfaet  n>t 
had  never  actually  received  puoctaial  nlkf ;  lie 
had  applied  for  it  on  one  occaaion  bnt  hie  ipffi* 
cation  had  been  refused.  The  two  euee  «■• 
.  argued  together. 
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the  reyising  barrister  was  wrong,  and  the  names 
of  these  two  persons  ought  to  he  struck  off  the 
register,  for  chey  are  disqoalified  by  2  Will.  4,  c. 
45,  8.  86,  by  which  no  person  is  entitled  to  be 
registered  in  any  year  who,  within  twelve  calendar 
monthn  before  81st  July  in  that  year,  has  "re- 
oeiTed  parochial  relief  or  other  alms  which  by  the 
law  of  Parliament  now  disc^ualify  from  yotmg," 
Ac.    This  qoestion  was  raised  as  to  this  same 
charity  in  the  case  of  the   Petersfield  Election 
Petition,  Stows  v.  JoUife  (L.  Rep.  9  C.  P.  734 ; 
43  L.  J.  173,  0.  P. ;  30  L.  T.  Rep.  N.  S.  796),  bpt 
it  became  nnneceesary  to  decide  ic.    The  proper 
role  as  to  what  are  such  alms  as  disqualify  is 
that  a  distinction  is  to  be  made  betweep  cases 
where  the  recipient  has  a  vested  right  to  the 
proceeds  of  the  charity,  and  those  where  the  mode 
of  distribation  is  dependent  on  the  will  ot  the 
person  distributing.    The  object  of  t  he  disquali- 
fication is  to  ensure  independence  in  voters,  and 
a  person  who  receives  alms  which  it  is  in  the 
diflNsretion  of  another  to  give  or  to  withhold  is  not 
likely  to  exercise  the    franchise    independently. 
[Lord  CoLBRiDOB,  O.J. — Some  of  the  cases  seem 
to  point, to  the  principle  that  alms  which  disqualify 
are  those  which  can  be  said  to  be  in  aid  of  the 
parodiial  relief.]   The  cases  collected  in  Rogers  on 
klections,  12th  edit.,  pp.  213—215,  are  conflicting. 
Smith  V.  HaU  (83  L.  J.  59.  G.  P.),  is  distinguishable 
firom  the  present  case,  for  there  the  persons  whose 
right  to  vote  was  upheld  were  members  of  a 
foundation,  and  therefore  could  not  be  influenced 
in  the  exercise  of  the  franchise  as  the  recipients 
of  this  charity  could.     The  principle  now  con- 
tended for  is  supported  by  the  judgments  in  that 
OBse.      Here,  by  the  terms  of  the  will,  the  reci- 
pients of  the  charity  were  necessarily  the  most 
indigent  persons  in  the  borough,  and  therefore 
the  least  likely  to  exercise  the  right  of  voting 
independently. 

Anttie,  for  the  respondent. — ^The  true  distinction 
is  that  alms  which  torm  part  of  or  stand  in  the 
place  of  relief  from  the  poor  rate  disqualify,  but 
alms  in  the  discretion  of  tmstees  do  not.  In  H, 
▼.  Mayor  of  Lichfield  (2  Q.  B.  693)  where  a  similar 
claaae  disqualified  persons  who  had  received  '*  paro- 
chial reli^  or  other  alms,"  it  was  held  that  the 
word  "  parochial "  applied  to  alms  as  well  as  to 
relief.  See  also  Beg.  v.  Inhdbitanta  of  Hales  worth 
(3  B.  A  Ad.  717).  The  principle  contended  for  on 
the  other  side  cannot  be  correct,  for  parochial 
relief  is  ^iven  not  of  grace  but  as  a  right  to 
those  qualified  to  receive  it,  yet  the  recipients  are 
expressly  disqualified.  The  Bedford  Oases,  Ear- 
ptir^M  Ohariiy  and  Hawes'e  Charity  (Rogers  on 
XSlections  12th  edit.  213)  are  authorities  in  favour 
of  the  respondent,  and  WeJhom's  Charity  (ibid.) 
is  diatinffmshable,  because  there  the  alms  were  dis- 
tribnted  oy  the  overseers,  and  it  conflicts  with  the 
ColckeHer  ease  {ihid,).  See  ^so  the  Bownton  case 
(ibid,).  The  appellant  is  attempting  to  upset 
the  right  to  vote,  and  the  burden  of  proof  lies  on 
him. 

ArJnUhnoiiTk  reply. — ^The  Aylesbury  case  (Rogers 
on  Elections  218)  is  in  favour  of  the  appellant.  Beg, 
T.  The  Mayor  of  Lichfield  (vhi  «up.)  was  decided  on 
a  different  statute,  and  is  not  in  point  here.  [Lin- 
DLBT,  J.  rdferred  to  the  Bishop  of  Hereford  v. 
Adamt  (7  Yes.  824)]. 

Loid  CoLBSiDex,  G.J.  (having  stated  the  facts). 
Kow  it  cannot  be  disputed  that  alms  have  been  re- 
ceived; in  one  of  the  oases  jMrochiairehef  had  also  . 


been  received,  but  not  within  a  year  before  the  last 
day  of  July  in  the  present  year,  and  therefore 
what  we  have  to  try  is  whether  the  alms  which 
have  been  received  are  alms  which  by  the  law  of 
Parliament  disqualify  from  voting  in  the  election 
of  members  to  serve  in  Parliament.    The  law  of 
Parliament  means  the  law  with  regard  to  the  right 
to  vote,  as  it  was  administered  by  Parliamentary 
committees  until  the  jurisdiction  was  transferred 
to  the  Court  of  Common  Pleas,  and  the  law  as 
administered  by  the  Court  of  Common  Pleas,  and, 
since  the  coming  into  operation  of  the  Judicature 
Acts,  by  the  Common  Picas  Division  of  the  High 
Court  of  Justice,  on  appeals  from  revising  bar- 
risters and  election  petitions.     We  have  to  try  if 
we  can  extract  a  principle  which  will  govern  these 
cases  from  the  decisions  of  the  Committees  of  the 
House  of  Commons,  or  from  the  decisions  of  the 
court,  but,  as  has  been  pointed  out  in  the  argu- 
ment, it  is  very  difficult  to  extract  any  satisfactory 
principle  from  the  decisions  of  Committees  of  the 
House  of  Commons  in  these  cases.     It  was  sug- 
gested   from   the  Bench    in    the  course  of   the 
argument '  that  the  principle  might  be  that  alms 
would  disqualify  which  were  part  of  the  parochial 
relief  or  in  aid  of  parochial  relief,  and  that  view  is 
to  a  certain   extent  supported   by  some  of  the 
cases  which  have  been  cited ;  but  after  all  it  does 
not  seem  to  throw  very  much  light  upon  the 
question,  for  suppose  a  person  were  in  receipt  of 
a  payment,  say  of  ten  pounds  a  year  from  a  charity, 
without  which  he  would  be  unable  to  support 
himself,  in  such  a  case  it  would  be  difficult  to 
say  that  this  was  not  a  payment  in  relief  of  the 
rates,  for  it  would  enable  the  recipient  to  live 
without  receiving  parochial  relief  when  otherwise 
the  expense  of  his  maintenance  would  be  on  the 
rates.    Very  few  cases  have  been  decided  on  this 
question  in  the  Court  of  Common  Pleas,  but  we 
find  in  Smith  v.  HaU  {ubi  sup.),  though  the  case  is 
not  quite  in  point  here,  a  principle  laid  down  in 
argument  and   to  a  certain  extent    adopted    in 
the  judgment,  which  throws  some  light  on  the 
present  case.    That  was  a  case  where  the  per- 
sons   whose   votes    were   objected    to    were   the 
brethren  of  a  hospital,  and  no  doubt  in  one  sense 
they  received  alms ;  but  the  same  might  also  be 
said  in  the  case  of  colleges  at  Oxford  and  Cam- 
bridge, where  persons  on  the  foundation  receive 
the  benefit  of  eleemosynary  endowments,   and  it 
is  quite  clear  that  a  fellow  of  a  college  would  not 
be  disqualified  from  voting  at  an  election  for  the 
city  or  borough,  if  he  possessed  a  house  or  in  any 
other  way  had  the  necessary  property  qualifica- 
tion.    The  principle  striven  for  by  Mr.   Welsby 
in  arguing  that  case  was   that  the    brethren  of 
the   hospital  were  not  disqualified  because  they 
were   not   dependent   on    the  caprice    or   gooa- 
will    of    any    person    for    their    share    of    the 
benefits    of   the    charity,    and    in    giving   judg- 
ment Erie,  C.J.,  says,    *' These  persons  are  en- 
titled to  vote  unless   t^ey    are   disqualified    by 
the    36th     section    of    the    Reform   Act  .... 
it  we  look  to  the  meaning  of  the  enactment  in 
question,  1  think  it  will  be  evident  that  the  reason 
why  the  persons  there  mentioned  are  disqualified 
is   because  it  is  considered  that  from  being  so 
situated  they  are  likely  to  be  subservient,  and  not 
to    have    that    independence  which  a  workman 
ought  and  might  be  expected  to  have.    But  I  tAJsL^ 
it  that  these  perBOika,\i«i'^Ti^^\io\]L'eA^\>i>^^^^  ^^t^^ 
and  a  share  in  t\ve  pxoooftA^  ol  fi«t^«al^sw^^  Vsc 
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life,  would,  iu  all  probability,  be  more  independeDt 
than  many  persons  who  have  nothing  to  subsist 
on  but  the  profits  of  their  own  labour."  Williams,  J. 
in  his  judgment  says,  "  Shepherd,  an  able  and 
accurate  writer,  in  his  work  on  Elections  (2nd 
edit.  p.  5)  adopts  the  very  words  of  Serjeant  Hey- 
wood.  'A  distinction  may  be  made  between 
charities  which  are  of  such  a  nature  as  to  imply 
that  the  partaker  of  them  is  in  a  state  of  indigence 
and  abject  dependence,  and  those  which  afford  no 
Huch  inference,  or  from  which  a  contrary  one  may 
be  drawn  :'  (Heywood  on  County  Elections,  2nd 
edit.,  p.  278).  It  seems  to  mo  impossible  to  hold 
that  the.se  persons  are  in  a  state  of  indigence  or 
abject  dependence,  and  that  we  ought  not  to  hold 
them  to  be  disqualified."  Now  as  far  as  one  can 
extract  the  principle  of  that  case  it  seems  that  the 
persons  whose  right  to  vote  was  in  question  there 
were  held  qualified  because  they  were  not  in  a 
state  of  indigence  and  dependence,  and  it  follows 
that  persons  who  receive  alms  of  such  a  nature 
as  to  show  that  they  are  in  a  state  of  indigence 
and  dependence  ought  to  be  held  disqualified. 
What  then  is  the  case  here  ?  Both  these  persons 
have,  on  previous  occasions,  made  application  for 
parochial  relief,  and  one  of  them  has  received  it ; 
in  fact,  both  of  them  appear  to  be  on  the  very 
verge  of  the  necessity  of  coming  to  the  parish  to 
keep  themselves  and  their  children  alive;  the 
charity  by  which  they  have  been  relieved  is  a 
charity  for  the  benefit  of  the  poorest  inhabitants, 
and  the  distribution  of  the  relief  given  is  iu  the 
discretion  of  the  trustees.  It  is  obvious  that  this  is 
just  such  a  condition  of  things  as  the  provisions  of 
the  Act  were  meant  to  apply  to,  for  such  a 
charity  as  this  is  capable  of  being  misapplied 
in  the  very  mode  in  which  parliament  thought 
that  charitable  relief  miu^ht  be  misapplied  unless 
the  disqualification  were  established.  Although 
there  is  no  ground  for  suggesting  that  anything  of 
the  sort  is  the  case  here,  still  it  is  obvious  that  such 
a  charity  as  this  might  be  used  for  purposes 
which  neither  Parliament  nor  this  court  would 
sanction.  I  think,  therefore,  that  these  persons  do 
conic  within  the  disqualifying  provisions,  and 
ought  not  to  have  votes.  It  may  be  that  in 
Chancery  the  word  "  poorest "  in  this  will  would 
be  construed  as  "poor"  was  in  the  Bishop  of 
Hereford  v.  Adayns  (ubi  sup.),  but,  however  this 
may  be,  looking  at  the  words  of  the  statute  it 
seems  that  these  persons  have  been  in  the  receipt 
of  such  alms  as  in  the  opinion  of  Parliament 
would  have  disqualified  the  recipients  from  voting 
at  the  time  when  the  Reform  Act  was  passed. 
The  decision  of  the  revising  barrister  will,  there- 
fore, be  reversed. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  It  is 
found  in  the  case  that  these  persons  possessed  the 
qualification  necessary  to  entitle  them  to  vote, 
subject  to  the  question  whether  they  were  dis- 
({ualified  from  having  received  a  payment  of 
\28.  6d,  under  the  circumstances  statea.  It  tarns 
on  the  construction  of  2  Will.  4,  c.  45,  s.  36,  and 
the  question  is,  did  they  receive  parochial  relief  or 
other  alms  which  would  disqualify  them  P  It  is 
found  that  they  have  not  received  parochial  relief 
within  a  year,  and  therefore  the  question  is 
whether  they  have  received  "  other  alms  "  within 
the  meaning  of  the  section.  Suppose  the  section 
bad  stopped  at  the  word  *'  alms,"  it  would  then 
have  been  necessary  that  the  alms  BV\o\xVd  Vi%.vQ 
been  efusdem  generis  with  parochial  reWet,  '^\i\c\\ 


would  be  alms  given  by  reason  of  the  povertr  of 
the  recipient,  and  would  include  these  alms  which 
are  expressly  directed  to  be  given  to  the  "pooreit" 
inhabitants.  But  the  section  does  not  stop  there. 
It  goes  on,  "  which  by  the  law  of  Parliament  noir 
disqualify  from  voting  in  the  election  of  members 
to  serve  in  Parliament.'*  We  must  therefore  find 
out  if  we  can  what  is  meant  by  such  "other  alms," 
and  there  is  the  difficulty,  for  it  is  not  easy  to  see 
what  the  principle  was  on  which  the  Cominitiees 
of  the  House  of  Commons  acted  in  deciding  on  thig 
section.  We  must  assume  that  there  was  a  nrin- 
ciple,  and  try  to  extract  it,  but  it  is  not  easy  to  do 
so,  for  in  the  reports  of  the  decisions  the  reasons 
are  not  given,  and  the  decisions  themselves  aro 
contradictory.  But  there  must  be  some  principle 
underlying  the  decisions.  First,  it  is  said  that  the 
quei>tion  is  whether  the  alms  are  distributed  hj 
the  parochial  authorities,  but  I  cannot  say  that  it 
seems  to  me  to  be  a  sound  principle  to  make  the 
nature  of  the  alms  depend  on  the  character  of  Uie 
trustees  of  the  charity.  Then  the  other  principle 
is  that  the  question  depends  on  whether  the 
recipient  of  the  alms  is  likely  to  be  deoendent,  and 
so  to  be  easily  influenced  as  to  his  vote.  The 
case  of  Smith  v.  HM  shows  that  povetir 
alone  will  not  do,  if  the  person  is  permanently 
entitled  to  the  benefits  which  he  receives,  and  is 
not  dependent  for  them  on  the  caprice  or  good  will 
of  any  other  person.  In  such  a  case  as  that  the 
mere  receipt  of  alms  ceases  to  be  a  disqnalificatioD. 
In  this  case  all  the  evidence  goes  to  show  that  it 
is  exactly  such  a  state  of  facts  as  was  pointed  at 
by  the  Act  and  the  decisions.  There  is  povertj, 
there  is  the  receipt  of  alms,  and  there  is  tie 
absence  of  independence,  and  where  these  three 
elements  exist  I  think  that  the  disqualification  is 
made  out.  Therefore,  although  the  burden  of 
proof  lies  on  those  who  question  the  franchise,  I 
am  of  opinion  that  the  necessity  for  proving  die 
case  is  satisfied,  and  that  the  decision  of  tbe 
revising  barrister  must  be  reversed. 

Judgment  for  the  appellant  in  both  coeet. 

Solicitor  for  appellant,  Soames, 

Solicitors  for  respondent,  Rogerson  and  FonL 
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Tuesday,  Nov,  14, 1876. 

HOLDEN  AKD  WIFE  V.  KlUO. 

Assatdt — Action  for  aggravated  assauU  on  womtm 
— Conviction  before  justices  of  same  eusavU  ti 
form  of  common  assault — 24  Sf  25  VieL  clOO 
ss.  42,  43,  45 — "  Same  cause** 

Upon  an  information  by  the  plaintiffs  before  jnstieei. 
under  24  ^  25  Vict.  c.  100,  «.  42,  far  unlawMh 
assaulting  and  beating  the  femaie  plaintif,  (ks 
defendant  was  convicted  and  sentenced  to  smfir 
a  term  of  imprisonment  and  to  pay  the  costs^  sr 
in  default  a  further  term  of  imprisonment.  Ths 
defendant  paid  the  costs  and  suffered  the  ist 
prisonment. 

In  an  action  for  the  same  assauU,  in  ike  form  ff 
an  aggravated  assauU,  as  to  iohieh  jwnsdietits 
is  given  to  the  magistrates  under  seeL  43, 

Held  thai  the  oo/ioH  u>as  a  proceeding  for  *  As  ssms 
.      isause  **  as  that  adfudicated  iipoi»  ig  thejmstieih 
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Action  for  assaalt. 

Two  actions  were  originally  brought,  one  by 
the  plaintiff  Thomas  Holden  to  recover  damages 
for  an  assault  committed  on  him  by  the  defen- 
dant, the  other  by  Thomas  Holden  and  Mary 
Rebecca  his  wife  to  recover  damages  for  an  assault 
committed  by  the  defendant  on  the  said  Mary 
Rebecca  Holden,  in  which  action  the  husband 
also  claimed  damages  for  the  Iohs  of  his  wife's 
services.  The  two  actions  were,  however,  con- 
solidated. 

To  the  statement  of  claim  in  the  first  action, 
the  defendant,  in  his  statement  of  defence,  raised 
the  following  defence : 

First,  not  guilty.  Secondly,  that  after  the 
commitiing  of  the  said  alleged  assault,  the 
plaintiff  preferred  a  complaint  and  charge  of 
the  said  alleged  assault  before  John  Dixon 
Dyke,  Esq.,  Frederick  Luck,  Esq.,  and  William 
Walton,  Esq.,  justices  of  the  peace  of  the 
county  of  Kent,  sitting  at  Sittingbourne,  in  Kent, 
having  jurisdiction  to  try  the  same,  and  the  said 
justices  caused  the  said  defendant  to  be  sum- 
moned to  answer  the  said  complaint  and  charge ; 
and  thereupon  the  parties  appeared,  and  the 
said  justices  heard  and  determined  the  same, 
and  convicted  the  defendant  of  the  alleged  assault, 
and  adjudged  that  the  defendant  should  pay  a 
fine  of  40«.,  together  with  a  further  sum  of  48«.  5d. 
costs,  and  the  defendant  thereupon  paid  the  said 
som  forthwith,  and  before  action. 

And  in  answer  to  the  statement  of  claim  in  the 
second  action  the  defendant  also  pleaded  not 
^ilty,  and  a  similar  plea  to  the  second  plea 
pleaded  in  the  first  action,  terminating  with  an 
averment  that  the  justices  convicted  the  defendant 
of  the  alleged  assault,  and  adjudged  that  the 
defendant  should  pay  the  sum  of  2T  18«,  5c2.  for 
costs,  and  further  should  suffer  a  term  of 
imprisonment  with  hard  labour  for  fourteen  days, 
and  the  defendant  before  action  thereupon  paid 
the  said  sum  of  21.  IBs.  bd.,  and  suffered  the  said 
term  of  imprisonment  with  hard  labour  awarded. 

On  these  pleas  the  plaintiffs  joined  issue,  and 
replied  that  the  action  was  not  in  respect  of  the 
same  cause  as  that  which  was  adjudicated  upon  as 
therein  alle|;ed,  on  which  issue  was  joined. 

At  the  trial  before  Cleasby,  B.,  at  the  Maid«tone 
Spring  Assizes,  1876,  the  following  facts  were 
proved : 

On  the  10th  July,  1875,  the  male  plaintiff  who 
had  been  on  strike,  was  at  the  Wbeatsheaf  public- 
house,  at  Eastchurch,  with  his  wife,  who  had  in 
her  hand  a  basket  of  vegetables.  The  defendant, 
who  was  under  the  influence  of  drink,  came  in, 
and,  pulling  some  onions  nnd  lettuces  from  Mary 
Holden's  basket,  began  to  tear  them  to  pieces. 
Upon  the  husband's  expostulating,  the  defendant 
knocked  him  down,  and  then  struck  Mary  Holden 
a  blow  on  the  head  and  knocked  her  down,  repeat- 
ing the  blow  with  great  violence  when  she  got  up, 
fracturing  her  jaw,  and  causing  her  other  injuries, 
and  knocking  her  down  a  second  time. 

On  the  Monday  following  the  assault,  the  plain- 
tiffs applied  for  summonses  a&:ainat  the  defendant 
for  unlawfully  assaulting  and  beating  the  plain- 
tiffa»  which  summonses  were  heard  on  the  16th 
Ang.»  when  the  magistrates,  for  the  assault  on  the 
hasband,  fined  the  defendant  40«.  and  48«.  bd. 
coetfl,  and  for  the  assault  on  the  wife  they  passed 
a  sentence  on  him  of  fourteen  days*  imprisonment 
with  hard  labour,  and  further  adjudged  thai  he 


should  pay  22. 18«.  bd.  for  costs,  or  suffer  a  further 
term  of  one  month's  imprisonment.  The  money 
was  paid  by  the  defendant,  and  he  likewise 
suffered  his  term  of  imprisonment. 

Upon  these  facts  a  verdict  was  entered  for  the 
defendant,  with  leave  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  them  for  10/.  10«.  for  the  injury 
to  the  wife,  and  bl.  be.  for  the  loss  of  the  wife's 
services. 

The  sections  of  24  &  25  Vict.  c.  100,  bearing  on 
the  case,  are  as  follows : 

Sect.  42.  When  any  persons  shall  unlawf ally  assaalt  or 
beat  any  other  person,  two  justioes  of  the  peaoe,  apon 
complaint  by  or  on  the  behalf  of  the  party  aprgrieved,  may 
hear  and  determine  snoh  offence,  and  the  offender  shall, 
upon  conviction  thereof  before  them,  at  the  discretion  of 
the  justices,  either  be  committed  to  the  common  gaol  or 
house  of  'correction,  there  to  be  imprieioned,  with  or  with, 
oat  hard  labour,  for  any  term  not  exceeding  two  months, 
or  else  shall  forfeit  and  pay  such  fine  as  -  ^all  appear  to 
them  to  be  meet,  not  exceeding,  together  with  costs  (if 
ordered),  the  sum  of  61. 

Sect.  43.  When  any  person  shall  be  charged  before  two 
justioes  of  the  peace  with  an  assault  and  battery  upou 
any  male  child  who>^e  age  shall  not  exceed  fourtf  en  years, 
or  upon  any  female,  either  upon  the  complaint  of  the 
party  agt^ieved  or  otherwise,  the  said  justices,  if  the 
assault  or  battery  is  of  such  an  aggravated  nature  that  it 
cannot  in  their  opinion  be  sufficiently  presented  under 
the  provisions  hereinbefore  contained  as  to  com m on 
assault  and  batteries,  may  proceed  to  hear  and  determine 
the  same  in  a  summary  way,  and,  if  the  same  be  proved, 
may  convict  the  person  accused  ;  and  every  such  offeuder 
shidl  be  liable  to  be  imprisoned  for  any  period  not 
exceeding  six  months,  or  to  pay  a  fine  not  exceeding  20£. 

Sect.  4B.  If  any  person  against  whom  any  such  com- 
plaint as  in  either  of  the  last  three  preceding  sections 
meutioned  shaJl  have  been  preferred  by  or  on  behalf  of 
the  party  aggrieved,  shall  have  obtained  such  certificate, 
or,  having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  suffered  the 
imprisonment  awarded,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause. 

Cleasby,  B.,  was  the  only  member  of  the  court 
present,  but  by  the  consent  of  both  the  parties  the 
case  was  argued  before  him. 

Gates,  Q.C.  and  Ohjn,  now  moved  accordingly. 
— It  is  not  disputed  that  the  assault  on  the 
husband  was  adjudicated  upon  by  the  magis- 
trates, but  that  on  the  wife  was  not  adju- 
dicated upon  by  them,  the  plaintiffs  are  there- 
fore entitled  to  recover  in  this  action,  in  re- 
spect of  the  aggravated  assault  on  the  wife. 
In  order  to  avail  himself  of  sect.  45  of  24  &  25 
Vict.  c.  100,  upon  which  he  relies  as  a  defence,  the 
defendant  must  show  that  this  action  is  a  pro 
ceeding  "for  the  same  cause**  as  that  adjudicated 
upon  by  the  magistrates.  But  he  cannot  show 
that ;  the  magistrates  merely  adjudicated  upon  the 
common  assault  upon  the  female  plaintiff  under 
sect.  42  of  that  Act,  and  did  not  take  into  con- 
sideration the  aggravated  assault  upon  her  under 
sect.  43,  for  whicn  aggravated  assault  this  action 
is  brought.  That  being  so,  the  case  of  Eeg.  v. 
Morris  (L.  Rep.  1.  C.  C.  R.  90),  is  directly  in  point, 
where  it  was  held  that  a  conviction  for  assault  by 
justices  in  petty  sessions,  at  the  instance  of  the 
person  assau  ted,  and  imprisonment  consequent 
thereon,  are  not  either  at  common  law  or  under 
the  24  (Sb  25  Vict.  c.  100,  s.  45,  a  bar  to  an  indict- 
ment for  manslaughter  of  the  person  assaulted, 
should  he  subsequently  die  from  the  effects  of  the 
assault. 

Henry  F.   DUJcens,    for   the    defendant — The 
argument  of  the  plaintiff  aioi^V^  ^tcLQ>xwV^  v^  Ni>cvv^^ 
that  it  A.  giv^B  B.  tYwce^YAo^^  Q\i^(kl'^\\'b'a.^^  ^.  \^ 
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entitled  to  get  A.  convicted  before  the  magistrates 
of  two,  and  to  bring  an  action  for  the  third.  The 
clear  intention  of  sect.  45  of  24  &  25  Vict.  c.  100  is 
to  release  the  defendant  from  all  further  proceed- 
ings civil  or  criminal  for  the  same  assault  for  which 
he  has  been  fined  and  imprisoned.  In  the  case 
of  Maeper  [and  Wife  y.  Brown  (h.  Rep.  1  C.  P.  Div. 
97)  which  is  absolutely  on  all  fours  with  the 
present,  it  was  held  that  the  words  **  for  the  same 
cause "  mnst  be  taken  to  mean  **  for  the  same 
assault."  The  point  here  then  is,  Is  the  assault  on 
this  female  plaintiff,  for  which  this  action  is 
brought,  the  same  assault  on  her  as  that  adjudi- 
cated upon  by  the  magistrates?  It  nndoubtedly  is. 
The  information  before  the  magistrates  was  for  a 
common  assault  upon  her  under  sect.  42 ;  but  by 
sect.  43  the  magistrates  have  power  upon  the 
summons  for  a  common  assault,  if  they  find  that 
the  assault  is  of  an  aggravated  nature  upon  a 
woman,  to  levy  a  heavier  fine  or  impose  a  longer 
term  of  imprisonment.  -A  special  summons  for  an 
aggravated  assault  is  not  necessary.  The  true 
construction  of  sects.  42  and  43  is  that  upon  a  sum- 
mons under  sect.  42  they  can  adjudicate  upon  one 
under  sect.  43.  And  they  have  done  so  here,  for  in 
the  summons  for  the  assault  on  the  husband  the 
defendant  was  only  fined,  in  the  summons  for  the 
assault  upon  the  wife  he  was  not  fined  but  im- 

Srisoned.   The  case  of  Beg,  v.  Morris  is  altogether 
istinguishable.    He  also  cited  : 

Wemyss  v.  Hopkinsy  33  L.  T.  Eep.  N.  S.  9 ;   L.  Bep. 

10  Q.  B.  378  ;  44  L.  J.  130,  Q.  B. ; 
Bradshaw  v.  Vaughton,  3  L.  T.  Eep.  N.  S.  373 ;   30 

L.  J.  93,  C.  P. 

Gleasby,  B. — If  I  had  entertained  any  doubt  in 
this  case,  I  should  have  preferred  to  have  had  the 
case  argued  again  before  two  judges,  but  as  I  feel 
no  doubt  whatever,  and  as  the  parties  consented 
that  the  motion  should  be  heard  before  me,  I  have 
no  hesitation  in  giving  my  decision.  There  were 
originally  two  actions  wlych  were  consolidated, 
but  with  respect  to  the  assault  on  the  husband 
the  plaintiffs  counsel  does  not  deny  that  that 
assault  was  adjudicated  upon  by  the  magistrates, 
and  that  with  respect  to  that  the  plaintiffs  cannot 
recover.  The  whole  question  is  whether  the 
assault  on  the  wife  has  been  adjudicated  upon. 
The  action  by  the  husband  and  wife  is  for  an 
assault  committed  by  the  defendant  upon  the 
wife,  and  the  defence  set  up  by  him  is,  that  the 
case  was  brought  before  the  magistrates  under 
24  &  25  Vict.  c.  100,  s.  42,  that  he  was  im- 
prisoned for  this  very  assault,  and  that  sect. 
45  of  that  Act  releases  him  from  all  further  pro- 
ceedings, civil  or  criminal.  But  in  order  that  he 
can  avail  himself  of  that  defence,  he  must  show 
that  tliis  action  is  **  for  the  same  cause "  for 
which  he  has  been  adjudged  to  be  imprisoned. 
Has  he  then  been  adjudged  to  be  impri- 
soned "for  the  same  cause P"  Now  if  there 
were  one  proceeding  for  a  common  assault,  and 
another  for  an  agg^vated  assault,  I  should  have 
thought  that  the  magistrates  in  this  case  could 
not  be  said  to  have  adjudicated  upon  the  aggra- 
vated assault,  and  that  though  to  some  extent  the 
defendant  suffered  for  the  same  cause,  he  would 
not  have  been  said  to  have  been  convicted  "  for 
the  same  cause,"  but  only  for  the  common  assaults 
and  battery.  But  I  cannot  come  to  that  con- 
claaion.  Sect.  42  gives  power  to  the  magistrates 
to  impose  a  iSne  not  exceeding  51.,  or  &  teTm  of 
imprisonment  not  exceeding  two  xaontibB,  on  ttix^ 


person  who  shall  xmlawf  uUy  assault  and  beat  any 
other  person.    Then  sect.  43  provides  that  '*  when 
any  person  shall  be  charged  before  two  justices  of 
the  peace  with  an  assault  and  battery  upon  any 
male  child  whose  age  shall  not  exceed  fourteen 
years,  or  upon  any  female,  either  upon  the  com- 
plaint of  the  party  aggrieved  or  otherwise,  the 
said  justices,  if  the  assault  and  battery  is  o\  such 
an  aggravated    nature    that  it  cannot   in  their 
opinion  be  sufficiently  punished  under  the  pro- 
visions hereinbefore  contained  as  to  oommon  assault 
and  batteries,  may  proceed  to  hear  and  determine 
the  same  in  a  summary  way,  and  if  the  same  be 
proved,    may  convict  the  person    aocnsed,  and 
every  such  offender  shall  be  liable  to  be  imprisoned 
for  any  period  not  exceeding  six  monthis,  or  to 
pay  a  fine  not  exceeding  201.      The  lan^age  of 
that  section  satisfies  me  that  the  information  laid 
is  for  an  assault  and  battery,  and  then  if  it  ap- 
pears that  it  is  an  assault  and  battery  on  a  finale 
of  an   aggravated  nature,  the  mas^strates  may 
deal  with  it  by  inflicting  a  heavier  punishment 
than  they  could  inflict  under  sect.  42.     It  seems 
to  me,  therefore,  to  follow  that  the  proper  way  of 
proceeding  is  to  lay  the  information  for  an  assault 
and  batterv,  and  then  it  is  for  the  magistrates  to 
deal  with  tne  case  under  sect.  42,  or  if  they  ^ink 
fit  under  sect.  43.    That  is  a  matter  for  their  con- 
sideration.   It  does  not  follow  in  the  sligfatert 
degree  that  because  they  have  not  g^one  to  tiie 
full  extent  of  the  powers  given  them  by  sect  43^ 
that  they  never  took  the  aggravated  assault  into 
consideration  at  all.    Indeed,  the  fact  is  that  tbejr 
adjudged  the  defendant  to  pay  a  fine   for  tlte 
assault  on  the  husband,  and  for  the  assault  on  the 
wife  they  adjudged  him  to  pay  the  costs  and  to  be 
imprisoned.    Quite  independently  of  anthoritj, 
therefore,  I  think  upon  the  proper  construction  of 
sects.  42  and  43,  that  the  magistrates  have  detit 
with  the  assault  upon  the  female  plaintiff,  and  that 
there    can  therefore  be  no  further  proceeding. 
With  regard  to  the  authorities,  I  think  the  case  of 
Masper  v.   Brown,  referred    to   by  the  learned 
counsel  for  the  defendant,  is  in  point,  and  I  can 
see  no  distinction    between  that  case  and  the 
present.    The  other  cases  cited  in  the  course  of 
the  argument  have,  I  think,  no  referraice  to  the 
case  before  me.  Motion  refused. 

Solicitors  for  plaintiff,  Henry  Pooh  and  Son, 
Solicitor   for    defendant,    Thomas   Sisiney,  for 
John  Copland,  Sheerness. 


DIVISIONAL    COURT   FOB    APPEALS 
FROM  INFERIOR  COUBTS. 

Reported  by  M.  W.  McEsllab,  J.  M.  Ln.T«  B.  H.  AmrmiMa, 
and  A.  H.  Fotsbk,  Eaqn..  BarrlstecsHKt-Xaw. 


May  18  and  19, 1876. 

(Before  Gleasby,  B.,  Gaovs  and  Fold,  JJ.) 

The  Wakefield  Local  Boabj>  of  Hbalih  (apps.) 
V,  Lee  and  anothsb  (reaps.). 

Public  HeaUh  Act  1848  (11  ^  12  VicL  c  63),  a  « 

— Premises    **fronting,  adjoining^  or    ahuttmf 

upon**  street. 

By  11  ^  12  VicL  c.  63,  s,  69,  local  hoards  of  UM 

may,  by  notice  in  writivkg,  reqmrs  otimert  or  oeot 

piers  of  premises  fronting,  dkjoiningt  orabtMsf 

a  street  {not  being  a  highway)  to  9ewer,  laod*  ft. 

such  street  within  a  time  to  he  specified  m  sick 

\      notice,  and  in  case  of  drfaidi  may  tkBmmHwm 

\      tflbecuiU  l>v&  MOQtVcA^  a*(wi  rwoner  ike 
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l)iT.  App.]     Wakefield  Local  Board  of  Health  (apps.)  v.  Lee  and  another  (respa.).     [Diy.  App. 


curred  in  ten  days  in  a  summary  manner  from 
the  owners  according  to  the  frontage  of  the  pre- 
m,ises,  and  in  such  proportion  as  shall  be  settled 
hy  the  surveyor,  or,  m  coire  of  dispute,  by  arbitra- 
tion. 
The  respondents  were  owners  of  premises  divided  hy 
a  narrow  stream  from  a  street  which  had  been 
sewered,  Sfc,  under  the  provisions  of  the  above- 
mentioned  section,  Therespondents*  premises  comr 
municated  with  the  street  by  means  of  two  bridges, 
one  of  which  belonged  to  them.     The  respondents 
had  gates  on  their  own  premises,  by  which  ttiey 
were  enabled  effectually  to  close  aU  communica- 
tion between  their  premises  and  the  street. 
Held,  on  the  above  facts,  thai   the  respondents*  pre" 
mises  fell  within  the  provisions  of  11  ^  12  Vict 
e.  63,  «.  69 ;  per  Field  and  Qrove,  J  J.,  because  they 
fronted  a/nd  abutted  upon  the  street;  per  Olea^by, 
B.  (with  considerable  doubt),   because  they  ad- 
joined the  street. 
Case   stated   by  justices  of  the  peace  for  the 
borough  of  Wa  efield,  under  20  &  21  Vict.  c.  63. 

At  a  petty  session  bolden  on  the  10th  March 
1875,  a  complaiDt  was  preferred  by  the  appellants 
tinder  the  Public  Health  Act  1848,  s.  69  (a), 
charging  that  prior  to  and  on  the  3rd  April  1872, 
and  thenceforward  until  after  the  service  of  the 
notice  next  mentioned,  a  street  called  Dyehouse* 
lane,  situate  within  the  district  of  the  appellants' 
parish  (not  being  a  highway  within  the  meaning 
of  the  statutes  in  that  behalf),  was  not  sewered, 
leTelled,  payed,  flagged,  and  channelled  to  the 
satisfaction  of  the  said  board,  whereupon  the  said 
board  did,  on  the  15th  NoVi  1872,  by  written 
notice  in  the  form  or  to  the  effect  provided  by  the 
statutes  in  that  behalf,  and  dated  the  3rd  April 
1872,  to  the  respective  owners  and  occupiers  of 
the  premises  fronting,  adjoining,  and  abutting 
npon  such  part  of  the  same  street  as  required  to  be 
sewered,  levelled,  paved,  flagged,  and  channelled, 
require  the  said  owners  to  sewer,  level,  pave,  flag, 
and  channel  the  said  street  within  six  weeks  from 
the  service  of  the  said  notice  in  manner  in  the 
said  notice  described;  that  the  said 'notice  was 
not  comphed  with  as  by  law  required ;  and  there- 
fore the  said  board  thought  fit  to  execute,  and  did 
thereafter  execute  the  works  mentioned  and  re* 
ferred  to  therein ;  that  the  proportion  of  the  ex- 
penses incurred  by  the  said  board  in  so  executing 
the  said  works  to  be  paid  by  the  respective  owners 
of  premises  so  fronting,  adjoining,  and  abutting  as 

(a)  By  11  A,  12  Yiot.  o.  63,  t.  69,  it  it  provided  as 
follows  :  '*  In  case  aoy  present  or  f  atnre  street,  or  any 
part  thereof  (not  being  a  highway),  be  not  sewered, 
levelled,  paved,  flagged,  and  ohannelled,  to  the  satisfao- 
tion  of  the  load  board  of  health,  snch  board  may,  by 
notice  in  writing  to  the  respective  owners  or  ooonpiers 
of  the  premises  fronting,  adjoining,  or  abutting  npon 
acLoh  ptfts  thereof  as  may  require  to  be  sewered,  levelled, 

CMwea,  flagged,  or  channelled,  reqnire  them  to  -sewer, 
vel,  pave,  flag,  or  channel  the  same  withm  a  time  to  be 
specified  in  snoh  notice ;  and  if  suoh  notice  be  not  com. 
plied  with,  the  said  local  board  may,  if  they  shall  think 
fit,  exooate  the  works  mentioned  or  referred  to  therein, 
and  the  expenses  incurred  by  them  in  so  doing  shall  be 
paid  b^  the  owners  in  default,  according  to  the  frontage 
of  their  respective  premises,  and  in  such  proportion  as 
•hall  be  settled  by  the  surveyor,  or,  in  case  of  dispute, 
as  shall  be  settled  by  arbitration  (having  regard  to  all 
tie  eircomstanoee  of  the  case),  in  the  manner  provided 
by  this  Act ;  and  such  expenses  may  be  recovered  from 
the  last  mentioned  owners  in  a  summary  manner,  or  the 
same  may  be  declared  by  order  of  the  said  local  board 
to  be  private  improvement  expenses,  and  be  recoverable 
IB  the  Buunier  herwDaftsr  prowided," 


aforesaid,  according  to  the  frontage  of  their 
respective  premises,  were  afterwards,  to  wit,  on 
the  27th  April  1874,  duly  settled  by  the  sur- 
veyor of  the  said  board,  having  regard  to  all  the 
circumstances  of  the  case,  and  pursuant  to 
the  statutes  on  that  behalf  ;  that  notice  of 
the  amount  of  the  said  proportion  so  settled 
by  the  said  surveyor  was,  in  accordance  with  the 
statutes  in  that  behalf,  given  more  than  three 
calendar  months  before  the  3rd  Feb.  1876, 
being  the  day  of  complaint,  namely,  on  or 
about  the  9th  June  1874,  duly  given  to  all  the 
said  owners,  and  the  respective  proportions  of 
tbe  said  expenses  to  be  paid  by  the  said  owners 
respectively,  had  theretofore  and  more  than  three 
calendar  months  before  tbe  date  of  the  com- 
plaint been  duly  demanded  of  all  the  said  owners ; 
but  that  the  respondents,  two  of  the  said  owners 
within  the  meaning  of  the  statute  in  that  behalf 
made,  had  not  paid,  but  had  refused  to  pay,  that 
proportion  of  the  expenses  so  due  from  them  as 
aforesaid,  amounting  to  the  sum  of  145Z.  13«.  5c2., 
nor  hod  paid,  but  had  refused  to  pay,  the  interest 
in  respect  of  the  said  sum  by  law  payable  by  them 
to  the  said  board,  and  had  not  within  the  time 
limited  by  the  statute  in  that  behalf,  and  in  manner 
thereby  described,  disputed  the  same;  and  that 
there  was,  therefore,  then  due  from  them  to  the 
said  board,  in  respect  of  the  premises,  the  said 
sum  of  145L  13^.  5(2.,  and  the  further  sum  of 
41,  14:8.  id.  for  interest  on  the  said  first- mentioned 
sum,  pursuant  to  tbe  statute  in  that  behalf,  making 
together  the  sum  of  1501.  7s.  9d.,  for  the  recovery 
of  which  last-mentioned  sum  these  proceedings 
were  taken. 

At  the  hearing  the  respondents'  solicitor  ad- 
mitted the  regularity  of  the  preliminary  proceed- 
ings taken  by  the  board,  and  that  Dyehouse-lane 
was  a  street  repairable  by  the  owners  adjoining  or 
abutting  thereupon. 

The  street  called  Dyehousc-lane  was  situate 
within  the  appellants'  district,  and  on  the  east 
side  of  the  stream  called  the  River  Chald  or  lugs 
Beck,  which  divided  the  townships  of  Wakefield 
and  Alverthorpe-with-Thornes,  and  also  divided 
the  premises  of  which  the  respondents  were 
owners  from  Dyehouse-Iane.  There  were  two 
communications  with  the  respondents'  premises 
out  of  Dyehouse-lane  and  over  tbe  beck  by  means 
of  two  bridges.  One  of  these  bridges  was  made 
of  brick  arched  over  the  beck,  and  might  be  used 
by  horses,  carts,  and  other  carriages,  and  by  foot 
passengers  The  other  bridge  was  a  wooden  foot 
bridge,  and  could  only  be  used  by  foot  passen- 
gers. The  respondents  had  gates  on  their  own 
premises,  by  means  of  which  they  could  at  their 
own  will  and  pleasure  effectually  close  all  commu- 
cation  between  their  premises  and  Dyehouse-lane, 
and  these  gates  were  the  only  obstructions  to  the 
free  ingress  and  egress  over  tbe  bridges  to  and 
from  the  respondents'  premises  ;  but  it  was  stated 
by  one  of  the  respondents  that  he  had  known  only 
one  cart  go  over  the  brick  bridge  within  the  last 
ten  years.  These  bridges  had  directly  communi- 
cated between  the  respondents'  premises  and 
Dyehouse*lane  for  a  great  number  of  years,  but 
there  was  no  evidence  adduced  showing  by  whom 
they  were  erected.  It  was  proved  that  they  had 
been  in  existence  for  fifty  years  or  upwards,  and  it 
was  also  proved  that  the  wooden  foot  V^t^!^^^!^  ^^^ 
removed  by  l\ie  TC&\>oii^^Xk\A  ^\»  \>aavc  ^^tj^.  ^^^\» 
from  its  OTigvnaX  po«\Uoii  ^oxaa  ^^^«a.  vst  ^\^gax» 
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years  ago,  and  that  it  still  communicated  between 
their  premises  and   Dyehouse-lane.      It  was  not 

grovea  by  whom  either  of  the  said  bridges  had 
een  repaired,  or  that  they  had  ever  been  repaired 
by  the  respondents,  except  so  far  as  the  wooden 
foot  bridge  was  altered  and  repaired  by  them  on 
its  removal  as  aforesaid. 

The  appellants  admitted  that  they  had  cleansed 
or  paid  for  the  cleansing  of  the  stream  called 
Chald  or  In^s  Beck  up  to  the  middle  thereof  co- 
extensive with  their  premises.  The  respondents 
proved  that  the  principal  entrance  used  to  their 
promises  was  from  the  street  called  Westgate,  in 
Wakefield,  and  not  from  either  of  thebridges. 

The  appellarts  contended,  through  their  counsel, 
that  the  Chalk  or  Ings  Beck  was  a  fence  bonnd- 
ing  the  respondent's  property,  and  that  as  the 
respondents  had  two  communications  from  Dye- 
house-lane  over  the  beck  by  means  of  an  arched 
bridge  for  carts  as  well  as  foot  passengers,  and 
a  wtoden  bridge  for  foot  passengers,  their  pre- 
mises fronted,  adjoined,  or  abutted  upon  Dye- 
honse-lane  in  respect  of  the  whole  of  the  frontage 
of  their  premises  co-extensive  with  the  stream 
called  Chald  or  Ings  Beck. 

The  respondents  contended,  through  their  soli- 
citor, that  no  part  of  their  property  fronted,  ad- 
joined, or  abutted  upon  Dyehouse-lane,  and  pro- 
duced a  conveyance,  dated  11th  July  1845,  of  the 
land  and  premises  in  respect  of  which  the  pre- 
sent claim  was  made,  upon  which  conveyance  was 
indorsed  a  plan  of  the  premises  purporting  to  be 
thereby  granted.  According  to  this  plan,  the 
land  of  the  respondents  extended  only  as  far  as 
the  bank  of  the  stream  next  their  property.  They 
further  contended  that  no  part  of  the  stream 
called  Chald  or  Ings  Beck,  or  the  two  bridges 
crossing  over  it,  formed  part  of  the  premises  in  the 
said  conveyance  mentioned  ;  that  as  the  principal 
entrance  to  their  premises  was  from  the  street 
called  Westgate,  they  could  not  be  owners  of  pre- 
mises fronting,  adjoining,  or  abutting  upon  Dye- 
house-lane  within  the  meaning  of  the  Act ;  that 
the  centre  of  the  stream  formed  the  boundary  be- 
tween the  township  of  Wakefield  and  the  township 
of  Alverthorpe-with-Thornes ;  and  that,  supposing 
the  respondents  had  any  right  to  the  stream,  it  would 
only  be  as  an  easement  to  the  centre  thereof  in  the 
township  of  Wakefield,  and  that  the  other  half  of 
the  said  stream  would  therefore  front,  adjoin,  and 
abut  upon  Dyehouse-lane  in  the  township  of  Alver- 
thorpe-with-Thornes ;  that  the  respondents  could 
not  maintain  an  action  for  damages  done  to  the 
bridge  crossing  the  stream,  and  that  under  the 
circumstances  they  could  not  be  held  liable  to  pay 
any  proportion  of  the  cost  of  repairing  Dyehouse- 
lane,  Id  being  divided  from  their  premises  by  the 
stream  as  before  mentioned.  The  appellants* 
counsel  argued  in  reply  that,  if  the  respondents 
were  owners  up  to  the  middle  of  the  stream,  it 
was  quite  clear  they  were  owners  up  to  the  street, 
for  the  other  half  of  the  stream,  from  the  centre 
thereof,  was  portion  of  the  street,  and  therefore 
the  respondents*  premises  fronted,  adjoined,  and 
abutted  upon  Dyehouse-lane.  We  were  of  opinion 
that  the  respondents  under  the  circumstances, 
were  not  liable,  and  accordingly  dismissed  the 
complaint,  but  consented  to  state  a  case.  The 
(question  of  law  is  whether  the  respondents  wei*o 
liable  to  pay  to  the  appellants  a  portion  of  tho 
cost  of  sewering,  levelling,  paving,  flagging,  and 
cbannelliDg  Dyehoase-lane. 


John  Forbes,  for  the  appellants. 

Tennant,  for  the  respondents. 

The  following  cases  were  cited  and  referred  to  : 

School  Board  of  London  v.  Vestry  of  St.  Mary,  Miw^ 
ton,  L.  Bep.  1  Q.  B.  Div.  65 ;  45  L.  J.  1,  IL  C; 
33  L.  T.  Bep.  N.  S.  504 ; 

Baddely  v.  Qingell,  1  Ex.  319  ;  17  L.  J.  63,  Ex. ; 

Beg.  T.  Newport  Local  Board  of  Health,  3  B.  ft  & 
841  ;  32  L.  J.  97,  M.  C. ; 

Mayor,  ire,  of  Manchester  v.  Chaipman^  37  L.  J.  173, 
M.  C. ;  18  L.  T.  Rep.  N.  S.  640; 

Oldaker  v.  Hunt,  6  D.  M.  &  G.  376 ;  1  Jur.  N.  S. 
785; 

Plvmetead  Board  of  Works  v.  BriHsh  Land  Compomf, 
L.  Bep.  10,  Q.  B.  203 ;  44  L.  J.  38,  Q.B. ;  32  L.  t 
Bep.  N.  S.91. 

Cur.  adv.vuU. 
May  19. — Cleasbt,  B. — The  question   here   is, 
whether  the  premides  of  the  respondent  have  been 
brought  within  the  provisions  of  the  69th  section 
of  the  Public  Health  Act  1848,  and  whether  tbej 
can  be  said  to  be  "fronting,  adjoining,  or  abnttin^ 
upon  "  Dyehouse-lane.      The  facts  are  shortly  as 
follows :  Between  the  respondents'  premises  and 
the  lane  there  is  a  narrow  stream.     It  seems  clear 
that  the  whole  of  the  bed  of  this  stream  does  not 
belong  to  the  respondents,  and  the  evidence  before 
us  tends  to   show  that  their   boundary  was  the 
edge  of  the  bank  next  their  land.    Two  bridges 
form  the  means  of  communication  between  the 
respondents'  premises  and  the  street ;  one  of  tbeiD 
is  of  brick,  but  it  was  not  clearly  proved  to  wbon 
it  belonged ;  it  had  been  only  once  crossed  fay  a 
cart  during  ten  years.    Besides  that  there  waa  a 
wooden  bridge,  and  it  appeared  to  belong  to  the 
respondents,  for  they  had  removed  it,  and  bad 
exercised    such    rights    relating    to    it    as   thej 
thought  proper.    The  respondents  could,  for  aU 
practical  purposes,  prevent  anyone  from  using 
the  bridge  without  tneir  consent.     We  have  now 
to  consider  whether,  upon  these  facts,  the  respoo- 
dents  are  liable  to  pay  the  amount  claimed  ntHn 
them.    I  do  not  think  the  Legislature  intended 
the  words  used  in  the  69th  section  to  have  the 
same  meaning.    One  of  the  words  which  the  sta- 
tute uses  is  the  word  "  abutting,"  and  in  consida^ 
ing  whether  the  respondents*  premises  *'abot'* 
upon  Dyehouse-lane,  we  ought  not  to  forget  that 
the  premises  in  question  are  on  the  opposite  side 
of  the  bridge.     I  am  of  opinion  that  the  respon- 
dents* premises  do  not  "  abut "  upon  the  street, 
because  there  is  this  stream  between  than,  which 
is  not  part  of  the  premises,  and  does  not  belong  to 
the  respondents.    I  may  remark  that  if  the  re* 
spondents*  premises    do  either  front,  adjoin,  or 
abut  upon  a  street,  the  fact  that  for  practical  pa^ 
poses  they  gain  no  benefit  from  their  proximi^  to 
the  lane  is  unimportant.     Owners  and  oocapiers 
falling  within  the  provisions  of  the  statute  are  to  be 
assessed  according  to  their  frontaees,  and  the  argu- 
ment that  those  who  derive  no  advantage  are  not 
bound  to  pay  is  not  warranted  by  the  words  of  the 
statute :  (See  B.  v.  Newport  Local  Board  cfHmtih 
{uhi  sup.).  There  are  two  other  points  to  be  deter- 
mined, namely,  whether  the  premises  **  front "  or 
"  adjoin  "  the  street.    I  confess  it  does  not  appear 
to  me  that  upon  the  facts  stated  the  premises 
front    the    street.      Then    do    thej  **  SMJIJoiB'*? 
Now,  it  occurs  to  me  that  as  the  stream  betweoa 
the  street  and  premises  is  of  very  small  widdi»  it 
is  not  using  tho  word  in  an  unroasonsible  senaa  to 
say  they  adjoin.    The  question  is  substanlia^f  <■* 
of  fact,  and  the  answer  might  be  difte«ttt  n  ^ 
stream  could  only  be  crossed  by  a  hanj.    Oa  tht 
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whole  I  should  have  felt  inclined  to  abide  by  the 
decision  of  the  justices :  but  as  both  my  learned 
brothers  are  of  opinion  that  their  Judgment  was 
wrong,  I  do  not  feel  inclined  to  differ  from  them. 
The  authorities,  with  the  exception  of  B.  v.  New- 
port (ubi  8up.)f  throw  no  light  upon  the  construc- 
tion of  this  section ;  and  the  decision  in  Baddeley 
Y.  Gingell  {ubi  eup.)  was  upon  a  different  statute, 
and  the  question  raised  was  whether  certain 
houses  in  a  yard  could  be  said  to  be  "  within  a 
street;"  there  the  property  had  a  frontage  in  the 
street,  and  its  side  communication  was  with  the 
street.  In  the  School  Board  for  London  v.  Vestry 
of  St.  Mary  Islington  (ubi  sup.),  the  question  was 
whether  certain  land  situated  behind  a  row  of 
houses  fronting  the  street  **  formed  part  of  a 
street,"  and  great  stress  was  placed  by  tne  learned 
judges  on  the  fact  that  the  only  passage  out  was 
by  passing  to  the  street.  The  facts  in  both  these 
cases  are  very  different  to  the  one  now  before  us, 
and  do  not,  in  my  judgment,  at  all  aid  us  in  arriv- 
ing at  a  conclusion. 

Gbove,  J. — I  think  the  appellants  are  entitled  to 
oar  judgment.      If   the  questions  here  were  of 
fact  1  should  be  inclined  to  agree  with  my  brother 
Cleasby,  that  wo  ought  not  to  interfere  with  the 
decision  of  the  magistrates ;  what,  however,  we 
Lave  to  determine  is  whether  upon  the  facts  as 
Btated  the  defendants'  premises  are  really  *' front- 
ing, adjoining,  or  abutting  upon"  Dyehouse-lane. 
I    feel    considerable    doubt     whether,    save    in 
mathematics,  there  can  be  exact    definitions  of 
words ;  they  must  be  construed  with  reference  to 
the  subject  matter  to  which  they  are  applied.  The 
qaestion  is  whether  the  respondents*  premises  can 
be  said  to  "  front,  adjoin,  or  abut"  the  street  known 
as  Dyehouse-lane.    Now,  it  is  a  fact  beyond  dis- 
pute that  between  the  premises  and  street  was  a 
stream  of  which  the  breadth  was  about  fifteen 
feet.    Now,  I  am  inclined  to  think  that  if  a  natural 
division  of  this  kind  existed,  without  any  means 
of  access  from  the  one  side  to  the  other,  that 
would  have  been  a  su£5cient  interruption  to  pre- 
vent the  premises  from  being  brought  within  the 
words  of  the  section.    But  the  case  does  not  stop 
here.    We  find  that  there  are  two  bridges  over 
this  stream,  one  of  which  apparently  was  the  pro- 
perty of  the  respondents,  and  under  their  control. 
As  regards  the  other  bridge  no  act  of  ownership 
was  adduced,  though  that  was  also  under  the  re- 
spondents' control ;  and  carriages  coming  over  it 
could  only  gain  access  to  the  premises  when  the 
respondents  opened  their  gates.     I  think  the  pre- 
mises may  be  fairly  said  to  "  abut"  and  "  front" 
the  street,  even  if  they  cannot  be  said  to  "  adjoin" 
it.     The  authorities  cited  throw  some  light  on  this 
qaestion.     In  Baddely  v.  OingeU    (ubi  sup.)  the 
occupiers  of  bouses  situated  in-  a  yard  were  held 
liable  to  be  rated  as  being  within  a  street,  though 
they  were  separated  from    the   street  by   other 
buildings.    In  the  School  Board  case  (uhi  sup.)  the 
qaestion  was  whether  certain  houses  *'  formed  a 
street,"  and  Cockbum,  C.J.,  in  the  course  of  his 
jodgment,  said :  "  It  matters  not  in  point  of  justice 
of   the  case  that  the  house,  instead  of    actually 
fronting  the  street,  stands  in  the  rear  of  the  street 
if  it  has  its  access  from  the  street.    It  is  the 
benefit  of  access  to  the  premises  which  must  be 
•apposed  to  be  the  foundation    of  the  liability 
wmch  the  Legislature  thinks  fit  to  impose."    This 
ifl  an  d  fortiori  case  in  favour  of  the  appellant, 
sinoe  the  words  "  abutting  and  adjoining   are  not 


so  strong  as  "  forming  part  of."  These  premises 
are  in  no  way  fenced  off  from  the  street,  and  I 
think  they  clearly  front  and  abut  upon  Dyehouse- 
lane,  and  that  the  respondents  are  accordingly 
liable  to  pay  their  proportion  of  the  expenses.  I 
will  only  add  that  my  brother  Field  agrees  with 
me  in  the  conclusion  I  have  arrived  at. 

Judgment  for  the  appellants.     Case  to  be  re- 
emitted  to  justices. 

Solicitors  for  appellants.  Pitman  and  Lane,  for 
Brown,  Wilkin,  and  Scott,  Wakefield. 

Solicitor  for  respondents,  Badham,  for  J.  and 
/.  E.  Marsden,  Wakefield. 


Thursday,  Nov.  16, 1876. 
(Before  Cleasby  B.  and  Grove,  J.) 
MussETT  V.  Burgh. 

Ju8tic£S^  jurisdiction — Bond  fide  claim  of  right — 
Navigable  non-tidal  river — Public  right  of  fishing 
—24  4-  25  Vict.  c.  96,  s.  24. 

The  right  of  the  public  to  fish  in  a  non-tidal  river 
wh  ich  is  made  navigable  by  locks  cannot  ^ist  in 
law. 

The  appellant  was  convicted  under  24  ^  25  Vict.  c. 
96,  8.  24  of  fishing  in  water  which  was  private 
property.  The  water  was  part  of  a  navigable 
river,  which  was  not  tidal,  and  which  was  navi- 
gated by  means  of  locks.  At  the  hearing  the  ap- 
pellant set  up  a  public  right  of  fishing,  and  argued 
that  the  jurisdiction  of  tiie  justices  was  ousted  by 
such  bondjide  claim  of  right. 

Held,  upon  a  case  staied  by  justices  under  20  ^  21 
Vict.  c.  43,  that  no  such  right  could  exist  in  law, 
and  tlierefore  the  jurisdiction  of  the  justices  was 
not  ousted. 

This  was  a  case  stated  by  the  justices  of  Essex, 
before  whom  the  appellant  had  been  tried  on  the 
15th  Jan.  1876,  upon  an  information  which  charged 
that  he,  Thomas  Musset,  of  Bures  St.  Mary,  in  the 
county  of  Suffolk,  did  unlawfully  and  wilfully,  by 
angling  in  the  day  time,  take  fish  in  certain  water 
then  and  there  running  through  certain  laud  be- 
longing to  Zachariah  Petlitt,  the  owner  of  such 
water,  and  having  a  right  of  fishery  therein,  con- 
trary to  the  form,  &c. 

The  above  information  was  laid  by  George 
Burch,  water  bailiff  to  the  Stour  Angling  Preser- 
vation Society. 

It  further  appeared  from  the  case  stated  that 
the  river  referred  to,  the  Stour,  is  navigable  and 
that  it  is  now  used  bv  the  Stour  Navigation  Com- 
pany by  means  of  locks. 

Two  or  three  witnesses  deposed  that  they  had 
fished  in  the  said  river  for  upwards  of  forty  years 
without  interruption. 

At  the  hearing  Mussett  set  up  his  ri^ht  to  fish 
in  the  river  as  one  of  the  public,  and  objected  that 
the  jurisdiction  of  the  justices  was  ousted  thereby. 
They  nevertheless  convicted  him,  and  ordered  him 
to  pay  a  fine  of  5«.  and  costs. 

Against  this  order  Mussett  now  appealed, 

Graham,  for  the  appellant. — Tho  information  in 
this  case  was  laid  under  the  24th  section  of  the 
Larceny  Act,  so  that  a  mere  bond  fide  claim  of 
right  is  sufficient  to  oust  the  jurisdiction  of  the 
justices,  for  there  is  no  proviso  in  this  Act  as  in 
24  &  25  Vict.  c.  97,  s.  52,  as  to  a  fair  and  reason- 
able claim  :  (WhUe  v.  Feast,  L.  Bep.  7  Q.  B.  353.) 
The  Question  is,  then,  did  the  appellant  make  a 
band  tide  claim  of  right  ?  if  so,  tne  justices  were 


382 


Magistrates^  casES; 


Div.  App.]  SNAiLBEiLCtt  MiNB  COMPANY  (Limited)  (apps.)  V.  FoRDEN  GuABDiANs  (rospB.)*  [bnr.  Apf. 


bound  to  hold  their  haiidR  :  (Reg,  v.  Stimpson,  8 
L.  T.  Rep.  N.  S.  536 ;  4  B.  &  S.  301 ;  ComweU  v. 
Sanders,  7  L.  T.  Rep.  N.  S.  3o(i;  3  B.  &  S.  206; 
32  L.  J.  6,  M.  C.)  Still,  it  is  impossible  to  contend 
that  every  bond  fide  claim  of  ri^ht  is  sufficient; 
it  must  be  such  a  claim  as  can  exist  in  law  :  (Hud' 
son  V.  McCrea,  4  B.  &  S.  585 ;  \)  L.  T.  Rep.  N.  S. 
678 ;  33  L.  J.  65,  M.  C.)  And  that  case  also  decides 
that  no  right  to  fish  in  a  non-navigable  river  can 
exist  in  the  public.  It  is  admitted  that  the  pub- 
lic have  a  right  to  fish  in  a  tidal  river.  The  third 
case,  of  a  river  which  is  navigable  but  not  tidal  is 
the  one  before  us,  and  on  that  there  has  been  no 
distinct  decision  in  the  English  courts.  Beg.  v. 
Burrow  (34  Just,  of  Peace  53)  shows  that  such  a 
claim  may  be  bond  fide  raised  in  the  case  of  a 
navigable  lake,  and  that  case  is  subsequeuu  to 
Murphy  v.  Byan  (Ir.  Rtp.  2  C.  L.  143).  The  case 
is  one  of  doubt,  and  therefore  the  justices  should 
have  stayed  their  hands.  The  case  states  that  this 
is  a  navigable  river.  If  there  is  any  Act  of  Parlia- 
ment with  regard  to  the  fishing,  it  is  for  the  other 
side  to  produce  it,  otherwise  this  case  will  not  be 
within  Hargreaves  v.  Diddams  (32  L.  T.  Rep.  N.S. 
600 ;  L.  Rep.  10  Q.  B.  582). 

Croome  (Jon^s  with  him). — Reg,v.  Stimpsonis  not 
applicable  to  the  present  case,  for  there  the  right 
could  exist  in  the  public,  because  the  river  was  tidal, 
hnt  Hudson Y.  McCrea  is  in  point.  In  that  case  the 
fishing  had  been  uninterrupted  .for  sixty  years,  but 
as  the  river  was  not  navigable  it  was  held  that  a 
right  to  fish  could  not  exist  in  the  public.  The  de- 
cision in  Beg.  v.  Burrow  does  not  touch  this  case  at 
all,  as  the  fishing  there  was  in  a  lake  and  not  in  a 
river ;  even  if  it  were  in  point,  it  would  be  distinctly 
overruled  by  Hargreaves  v.  Diddams  (uhi  sup.). 
The  river  in  question  in  that  case  was  originally 
not  navigable,  but  it  was  made  so  by  Act  of  Parlia- 
ment and  various  tolls  grunted,  and  there  it  was 
held  that  no  right  of  fishing  could  exist  in  the 
public.  Not  a  single  case  can  be  found  in  which 
it  has  been  held  that  the  public  have  such  a  right 
in  a  river  which  is  not  tidal. 

Graham,  in  reply. — It  is  enough  for  me  to  show 
that  the  justices  have  decided  what  is  in  reality  a 
doubtful  case ;  that  being  so,  Beg  v.  Burrow  is  in 
point,  and  the  jurisdiction  of  the  justices  is  ousted. 
Cleasby,  B. — It  appears  to  me  that  the  question 
which  arises  in  this  case  is  governed  by  the 
decision  in  Hargreaves  v.  Diddams.  The  real 
question  is,  did  a  matter  of  title  come  before 
the  justices  ?  If  it  did,  they  were  not  entitled  to 
decide  it.  It  is  not  necessary  to  ask,  was  the  title 
established,  but  did  it  come  in  question  P  Nor  is 
it  sufficient  that  a  60?/ a /declaim  should  be  raised, 
but  it  must  be  of  some  right  which  the  law  allows. 
We  must  not  ask  whether  the  appellant  had  the 
right  in  question,  but  whether  such  a  condition  of 
things  exists  as  would  enable  him  reasonably  and 
fairly  to  claim  such  a  right.  Now,  it  appears  to 
me  that  the  case  in  the  Irish  reports  (Murphy  v. 
Byan)  is  decisive  on  the  point  before  us.  It  ex- 
pressly decides  that  **  the  public  cannot  acquire  by 
immemorial  usage  any  right  of  fishing  in  a  river 
in  which,  though  it  be  navigable,  the  tide  does 
not  ebb  and  fiow,'*  and  the  following  passage  is 
there  cited  from  Hale  (De  Jure  Maris,  p.  12) :  **  That 
is  called  an  arm  of  the  sea  where  the  sea  flows  and 
reflows,  and  so  far  only  aa  the  sea  flows  and 
reflows,*'  and,  it  proceeds,  that  "  only  in  such 
water  is  there  primd  fa^ie  a  right  of  fishing 
common  to  all."     If  the  river  in  question  were  not 


navigable,  Hudson  v.  McCrea  would  be  directly  in 
point  to  decide  that  no  such  right  could  be  raised. 
Some  doubts,  however,  seem  to  have  been  raised 
with  regard  to  that  case  by  observations  made  in 
the  case  of  Beg.  v.  Burrow,  But  subsequently  to 
that  decision  we  have  the  judgment  in  Hargreaves 
V.  Diddams,  upon  which  I  think  we  on^ht  to  act  in 
this  case.  Lush,  J.  there  says  :  "  It  is  true  that 
this  part  of  the  river  was  made  nayigable  to  the 
public  on  payment  of  tolls  under  the  Act  of 
Parliament,  but  that  did  not  affect  the  ownership 
of  the  soil,  and  none  of  the  incidents  attaching  to 
a  navigable  river  up  to  the  flow  and  reflow  of  the 
tide  can  properly  attach  here."  We  must  deal  in  the 
pre;«ent  case  with  the  facts  that  appear  before  us, 
it  already  having  been  decided  that  where  a  rrver  is 
made  navigable  the  right  of  fishing  is  private.  Now, 
here  the  facts  are  precisely  the  same,  for  we  have  it 
as  a  fact  that  the  river  is  navigated  and  used  by  the 
Stour  Navigation  Company  by  means  of  locks.  It 
appears  as  a  fact  that  the  locks  exist,  and  therefore 
primd  facie  the  river  would  not  be  navigable 
without  such  locks,  and  that  the  making  of 
such  locks  does  not  interfere  with  private  liriiti 
of  ownership  of  soil  is  distinctly  decided  in  Ear 
greaves  v.  Diddams,  The  conviction  mnat  tberdhn 
stand. 

Grove,  J. — I  am  of  the  same  opinion.  Mr. 
Graham  has  not  shown  us  any  case  in  which  the 
public  have  been  held  to  have  a  right  of  fishii^ 
in  a  river  merely  because  it  is  navigable  or  navi- 
gated by  boats.  Can  the  right  to  navigate  give 
the  right  to  fish  P  No  case  has  been  made  oat  to 
satisfy  the  court  that  such  is  the  law.  Mj 
brother  Lush's  judgment  in  Hargreaves  v.  Diddams 
already  referred  to,  seems  clearly  in  point  here,  and 
shows  that  no  such  right  can  exist.  Again,  we  have 
the  case  Murphy  v.  Byan,  which  expressly  deddei 
that  the  public  can  have  no  right  of  fishing  in  a  river 
which  is  not  tidal.  The  only  case  causing  any 
doubt  is  that  of  Begi  v.  Burrow,  but  that  was 
the  case  of  a  lake,  not  a  river,  and  Mellor,  J. 
appears  to  base  his  judgment  on  the  fact  that  the 
claim  was  raised  by  the  occupier  of  a  certain 
cottage  who  claimed  on  the  ground  of  snch  occapar 
tion,  and  not  as  one  of  the  general  public.  Be  that 
as  it  may,  the  other  cases  referred  to  are  too  strong 
to  leave  any  doubt  on  the  question.  The  claim  now 
set  up  is  one  that  cannot  exist  in  law,  bat  if  that 
were  not  so  as  the  claim  is  so  unusual  an  one  that 
the  onus  would  rest  upon  the  respondent  to  hhov 
that  such  a  right  might  exist.  The  looks  wera  pro- 
bably made  within  the  memory  of  man,  and  the 
defendant  ought  to  have  proved  that  before  thoae 
locks  existed  the  river  was  navigable.  He  hai 
not  done  so.  On  these  grounds  my  jndgmenl 
must  be  for  the  respondent. 

Conviction  affirmed. 
Solicitors  for  appellant :  Walter  Moojen  and  Scm, 
for  Sahnon  and  Son,  Bury  St.  Edmonds. 

Solicitors  for  respondent,  Ooody  and  StoA,  finr 
Smythies,  Ooody  and  Sons,  Colchester. 


Nov,  11  and  16, 1876. 

Snailbeach  Mike  CoMPAirr  (LnciTKD)  (apps-)  9^ 
Fob  DEN  GuAKDiAKS  (resps.). 

Baieahiliiy  of  lead  mine — Smelting  fdofks — Fr^ 
mises  out  of  union — The  Bating  Ad  1874(87^ 
38  Vict,  c.  54),  s.  7. 

The  appeUante  occupy  a  lead  fnine  htUd  usubri 
lease,  which  comprisee  land   and  woHsf  w  ' 
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neighbouring  union,  the  mine  and  most  of  tlie 
works  being  in  that  of  the  respondents.    After 
the  ore  is  crushed  and  washed,  it  is  taken  by  a 
tramway  ahout  half  a  mile  to  a  smelting  house^ 
occupied  under  the  same  lease,  in  the  neiahbour- 
ing  union,  where  the  ore  is  converted  into  lead  for 
sale.     The  appellants  were  rated  under  the  Rating 
Act  1874,  sect,  l,for  their  mine  in  the  respondents* 
union  at  the  amount  of  the  whole  of  the  dues 
payable  in  respect  of  the  mine  under  the  lease 
during  the  previous  years.     They  were  separately 
rated  for  part  of  the  tramway  to,  and  a  chimney 
from,  the  smelting  house,  which  were  situated  in 
the  respondents*  union ;  and  were  also  rated  by 
the  neighbouring  union  for  the  land,  works,  and 
sm,elting  house  there  situated. 
Held,  that  all  these  crushing,  washing  and  smelting 
works  were  included  under  the  definition  in  sect, 
7,  as  in  connection  with  and  for  the  purposes  of 
the  mine ;  a/nd  that  a  deduction  should  be  made 
from  the  gross  (lues  in  respect  of  the  rateable  pre' 
nUses  out  of  the  union,  in  order  to  obtain  the  rate- 
able value  of  the  mine  in  the  respondents'  union. 
This  was  a  special  case  stated  for  the  opinion  of 
the  oonrt  on  an  appeal  against  an  assessment  and 
Bupplemental  assessment,  and  a  rate  in  conformity 
with  sach  assessments  made  for  relief  of  the  poor 
in  the  parish  of  Worthen,  in  the  county  of  Salop, 
and  in  the  Forden  Union,   on  the  appellants,  as 
oooapiers  of  a  lead  mine  called  the  Snail  beach 
Mine,  and  of  certain  lands,  buildings,  machinery, 
and  tramways  connected  therewith  or  adjacent 
thereto. 

The  said  rate  was  made  in  conformity  with  the 
Tal nation  lists  as  hereinafter  mentioned,  which 
were  duly  objected  to  before  the  assessment  com- 
mittee, who  declined  to  interfere.  All  notices 
necessary  for  appeal  to  the  quarter  sessions  were 
duly  given  by  the  appellants,  the  appeal  was  duly 
entered  and  respited,  and  by  the  consent  of  the 
parties  and  an  order  of  Master  Unthank,  dated 
zOth  Jan.  1876,  the  following  case  was  stated  under 
12  &  18  Vict.  c.  4)5,  8.  11,  for  the  opinion  of  the 
conrt : 

1.  The  Forden  union  comprises,  with  others,  the 
parish  of  Worthen,  which  adjoins  the  township  of 
Minsterley,  in  the  parish  of  Westbury,  in  the 
same  county,  but  which  township  of  Minsterley  is 
comprised  in  the  Atcham  union. 

The  appellants  ocoupy  the  Snailbeach  mine  as 
lessees  ander  two  seyex4l  leases,  one  from  the  Earl 
of  Tankerrille,  dated  the  25th  March  1858,  and  the 
other  from  the  Marquis  of  Bath,  dated  1st  Nov. 
1874.  The  whole  of  the  lands  comprised  in  the 
said  lease  from  the  Earl  of  Tankerville  are  situate 
in  the  parish  of  Worthen  aforesaid,  but  the  said 
lease  from  the  Marquis  of  Bath  comprises  lands 
and  works  part  of  which  are  in  the  parish  of 
Worthen  aforesaid,  and  part  in  Minsterley  town- 
ship  aforesaid. 

3.  The  particular  parts  of  the  underground 
workings  from  which  ores  are  at  this  moment 
actually  obtained  are  wholly  situate  in  the  parish 
of  Worthen,  seme  of  them  being  comprised  in  the 
lease  from  the  Earl  of  Tankerville,  and  the  residue 
in  the  lease  from  the  Marqms  of  Bath. 

4.  The  underground  works  are  connected  with  the 
mrfaoe  by  two  vertical  shafts,  worked  by  means 
of  two  steam  engines,  one  of  which  is  used  for 
lifting  the  ore  and  spar  in  which  it  is  found  em- 
Itadded,  uid  the  other  for  pumping  the  water  from 
the  ondergroond  workings. 


5.  The  mixed  spar  and  ore  when  so  raised  from 
the  underground  workings  is  conveyed  to  a 
landing  stage  situate  about  20  yards  from  the  top 
of  the  shaft  (which  is  on  the  hill  side),  and  thence 
conveyed  to  the  surface  in  waggons  through  a 
horizontal  level  or  tunnel  about  154  yar£  in 
length  to  an  outlet,  also  in  the  parish  of  Worthen. 
Tne  spar  and  ore  is  then  dealt  with  by  the  appel- 
lants in  manner  hereinafter  described. 

6.  The  steam  engines,  shafts,  tunnel,  and  out- 
lets therefrom  respectively,  are  situated  in  the 
parish  of  Worthen,  and  within  the  land  comprised 
in  the  lease  from  the  Marquis  of  Bath. 

7.  The  spar  and  ore,  when  brought  to  the  outlet, 
is  conveyed  a  distance  of  about  30  yards,  by  a 
tramway,  to  a  tip,  where  the  blocks  of  spar  are 
deposited  on  a  floor.  By  the  operation  of  tipping 
a  certain  amount  of  breakage  results,  and  some 
small  ore  is  separated  from  the  mass. 

8.  The  unbroken  masses  are  then  conveyed  a 
few  yards,  by  wheelbarrows,  across  the  parish 
boundary,  to  a  crushing  house,  situated  in  the 
township  of  Minsterley,  and  where,  by  the  opera- 
tion of  crushing,  the  ore  is  made  separable  from 
the  spar  in  which  it  had  been  embedded.  This 
crushing  is  effected  by  passing  the  material 
between  iron  rollers  or  wheels  worked  by  steam. 
It  is  then  taken,  together  with  the  small  ore,  to 
washing  floors,  which  are  situate  entirely  within 
the  township  of  Minsterley,  in  the  Atcham  union, 
and  by  the  process  of  washing  the  ore  is  separated 
from  the  spar,  and  so  rendered  fit  for  smelting. 
The  ore  in  point  of  fact  sinks  to  the  bottom,  as 
being  the  heavier,  and  the  lighter  spar  is  washed 
away. 

9.  The  great  bulk  of  the  ore,  when  washed,  is 
shot  into  a  receptacle  beneath  the  washing  floor 
by  means  of  a  tunnel  about  50  yards  long ;  it  is 
conveyed  to  the  "  ore  bin,"  also  in  Minsterley 
parish,  where  it  is  weighed ;  the  water  from  the 
washing  floors,  which  still  contains  minute  parti- 
cles of  crushed  ore  is  passed  through  two  pits,  by 
which  process  the  dust  ore  is  precipitated  and  col- 
lected, and  is  afterwards  conveyed  to  the  ore 
bin. 

10.  After  the  ore  is  weighed  it  is  taken  by  tram- 
way to  a  smelting  house,  which  is  situated  in  the 
township  of  Minsterley,  at  a  distance  of  about  five- 
eighths  of  a  mile  from  the  bin.  The  ore  is  then 
smelted,  whereby  it  is  converted  into  lead  for  sale. 

11.  The  whole  of  the  tramway,  from  the  outlet 
of  the  mine  to  the  tip,  is  in  Worthen  parish,  in 
land  comprised  in  the  lease  from  the  Marquis  of 
Bath;  part  of  the  floor  on  which  the  ore  is 
deposited  by  the  tip  is  in  Worthen  parish,  in  land 
comprised  in  the  lease  from  the  Marquis  of  Bath, 
and  part  in  Minsterley  township. 

12.  The  crushing  house,  the  washing  floors 
(three  in  number),  and  all  the  works  necessary 
for  the  subsequent  operations,  except  portions  of 
the  tramway  to  the  smelting  house  and  of  the 
flue  of  the  chimney  hereinafter  described)  are  in 
Minsterley  township. 

13.  The  tramway,  in  its  course  to  the  smelting 
house,  enters  Worthen  parish  and  traverses  it  for 
about  a  distance  of  220  yards  through  lands  com- 
prised in  the  lease  of  the  Marquis  of  Bath,  when  it 
recrosses  the  parish  boundary  into  Minsterley 
township,  and  auring  the  remainder  of  its  course 
to  the  smelting  house  is  situate  in  Minsterley 
township. 

14  A  straight  underground  flue    passes  from 


884 


MAGISTRATES'   CASES. 


Div.  App.]    Snailbsach  Mine  Company  (Limited)  (apps.)  v.  Forden  Guardians  (reaps.)-  [Dir.  Ait. 


the  smelting  house,  in  the  first  place,  about 
748  yards  through  land  in  Minsterley  township, 
and  then  about  4B4  yards  through  land  in  Worthen 
parish,  and  comprised  in  the  haid  lease  from  the 
Marquis  of  Bath,  and  terminates  by  a  chimney, 
which  is  also  situate  in  that  parish  and  in  land 
comprised  in  that  lease. 

The  flue  and  chimney  are  used  for  the  purpose 
of  collecting  the  small  particles  of  lead  which  are 
carried  away  out  of  the  smelting  furnace  by  the 
heated  air  and  smoke,  and  gradually  deposited  on 
the  sides  of  the  flue,  from  whence  they  are  re- 
moved periodically;  and  such  small  particles  of 
lead,  when  so  collected,  form  what  is  commercially 
known  as  "  flue  dust." 

15.  All  the  works,  buildings,  and  tramways  de- 
scribed as  in  Minsterly  township,  in  Atcham 
Union,  are  comprised  in  the  lease  from  the  Mar- 
quis of  Bath. 

16.  All  the  surface  works  are  situated  on  land 
comprised  in  the  lease  from  the  Marquis  of  Bath. 

17.  The  leases  under  which  the  mine  is  occupied 
are  each  of  them  granted  without  fine  on  a  reser- 
v\tion  wholly  of  dues  within  the  meaning  of  the 
Bating  Act  1874;  the  leases  were  made  part  of 
the  case. 

18.  The  persons  respectively  receiving  the  dues 
under  the  leases  are  not  liable  for  repairs,  in- 
surance, or  other  expenses  necessary  to  maintain 
the  mine  in  a  state  to  command  the  annual  amount 
of  dues  within  the  meaning  of  the  RatiuGT  Act 
1874. 

19.  The  amount  of  the  whole  of  the  dues  pay- 
able in  respect  of  the  mine,  under  the  said  leases, 
during  the  year  1874,  was,  under  the  lease  from 
the  Marquis  of  Bath,  3143L,  and  under  that  from 
the  Earl  of  Tankerville,  659Z. 

20.  In  July  1875.  on  behalf  of  the  Forden 
Union,  a  substantial  valuation  list  was  duly  de- 
posited, in  which  the  said  mine  was  assessed  as 
follows  : — 

No.  609.  Ooonpier,  Snailbeach  Mining  Company 
(Limited) ;  owner,  the  Marqais  of  Bath ;  deeoription, 
lead  mine  ;  situation,  Snailbeach ;  gross  estimated 
rental,  31431.  ;  Rateable  value.  3143^ ;  former  amounts 
—gross  5871.,  rateable  valne  4401. 

No.  610.  Oocnpi-*r,  Snailbeach  Mining  Company 
(Limited) ;  owner,  the  Earl  of  TankerviUe ;  description, 
lead  mine ;  situation,  Snailbeach  and  Lordshill  ;  gross 
estimated  rental,  659i. ;  rateable  value,  6591. ;  former 
amounts— gross  151.,  rateable  value  121. 10«. 

The  former  amounts  are  those  at  which  the 
surface  works  in  connection  with  the  said  mine 
were  assessed  prior  to  the  Eating  Act  1874. 

21.  A  supplemental  valuation  list  was  after- 
wards duly  deposited  on  behalf  of  the  said  Forden 
Union,  of  which  the  following  is  a  copy  : — 

Occupier,  the  Snailbeach  Mining  Company  ;  owner,  the 
Marquirt  of  Bath  ;  desoription,  tramway  from  ore  bin  to 
smelting  house,  tunnel  or  flue  from  smelting  house  to 
ohlmney  ;  chimney ;  situation,  Snailbeach ;  gross  esti- 
mated rental,  120i.  ;  rateable  value,  961. 

The  amount  of  the  gross  and  rateable  value  therein 
stated  is  oorreot,  if  the  property  described  is  separately 
rateable. 

22.  The  "  tramway  "  described  in  the  last  men- 
tioned valuation  list  is  part  of  the  tnimway  from 
the  ore  bin  to  the  smelting  house  described  in  the 
13th  paragraph  hereof. 

23.  The  "  tunnel  or  fine  from  smelting  house  to 
chimney  "  is  so  much  of  the  tunnel  or  flue  described 
in  the  14th  paragraph  hereof  as  is  situate  within 
Worthen  parish.  The  chimney  is  that  described 
in  the  said  14th  paragraph  hereof. 


24.  The  said  valuation  lists  were  duly  approved 
and  confirmed  and  delivered  to  the  overseers  of 
Worthen  aforesaid,  and  a  poor's  rate  of  Is.  in  Uie 
pound  was  made  by  them  on  tbe  30th  Sept.  1875, 
and  duly  allowed  and  published.  The  following 
is  an  extract,  from  the  said  rate  so  far  as  it  affects 
the  said  mine,  tramway,  tunnel  or  flue,  and 
chimney : 

No.  643.  Occupier,  Snailbeach  Mining  Cmnpanj 
(Limited) ;  owner.  Marquis  of  Bath  ;  desonption,  tiam- 
way  from  ore  bin  to  smelting  house,  tunnel  or  flue  froa 
smelting  house  to  chimney,  aad  chimney;  titoatioB, 
Snailbeach  ;  grom  estimated  rental,  1202. ;  rateable  valna, 
961.  ;  rate  at  Is.  in  pound,  41. 16s. 

No.  6U.  Occupier,  Snailbeach  Minini^  Compsaj 
(Limited) ;  owner,  Marquis  of  Bath  ;  description,  lead 
mill)" ;  situation,  Snailbeach ;  grofs  estimated  rsDtsl, 
3143^  ;  rateable  value,  31431.  ;  rate  at  Is.  in  ponad, 
157i.  3s. 

No.  645.  Occupier,  Snail Heaoh  Mining  Compssy 
(Limited) ;  owner.  Earl  of  TankerviUe ;  deeoriptioD.  lesd 
mine  ;  situation.  Snailbeach  and  Lordahill ;  groas  esii* 
mated  rental,  6591. ;  rateable  value,  6591.;  rate  at  ls.ii 
pound,  S2l.  19s. 

25.  A  valuation  list  was  in  1875  daly  deposited 
on  behalf  of  the  said  Atcham  Union  in  respect  of 
lands  and  works  connected  with  or  adjacent  to  the 
said  mine,  situate  within  the  said  Atcham  IJnioii, 
of  which  the  following  is  a  copy  : 

Occupier,  Snailbeach  Mining  Company  (limited); 
owner.  Marquis  of  Bath;  description,  emshing  aad 
dressing  machinery,  tramways, outhonaes,  washing  lloon, 
offices,  timber  yard,  workshops,  part  ot  tunnel,  enginss, 
and  epoilbanks ;  situation,  Snailbeach  mine ;  gross  esti- 
mated rental,  GOOl. ;  rateable  value,  450L 

Occupier,  Snailbeach  Mining  Company  (Limitsd) 
owner.  Marquis  of  Bath ;  descriptioD,  ■mefting  hovMi 
situation,  Snailbeach  mine ;  gross  estimated  rental, SSOL 
rateable  value,  262L  10s. 

2t>.  The  crushing  and  dressing  machinery,  tnm- 
ways,  washing  floors,  part  of  tnnnel,  and  smelting 
houses  are  those  already  described  herein  in  part- 
graphs  8,  9, 10, 11.  and  13,  so  far  as  tbe  same  are 
situate  within  Minsterley  township  in  the  Atcham 
Union. 

27.  The  valuation  list  deposited  by  the  Atcham 
Union  has  been  appealed  against  by  the  appdlants, 
but  the  decision  of  the  assessment  committee  of 
such  Atcham  Union  has  not  yet  been  made  known 
to  the  appellants. 

The  questions  for  the  opinion  of  the  court  are: 
— First,  whether  the  whole  of  the  land*  sor&OB 
works,  smelting  houses,  and  other  matters  and 
things  hereinbefore  described  and  included  in  the 
said  supplemental  valuation  list  of  the  lespoa- 
denrs*  union,  and  the  said  valuation  list  of  the 
said  Atcham  Union  are  to  be  regarded  as  part  of 
the  mine,  and  so  treated  for  rating  pnrposei 
within  the  meaning  of  the  Bating  Act  1874^  and 
as  covered  by  the  rate  payable  in  respect  of 
dues  payable  during  the  preceding  year,  or 
whether  they  are  liable  to  be  separateif 
assessed  and  rated,  as  distinct  and  separate 
from  the  mine;  secondly,  if  the  answer  to  quel* 
tion  one  be  that  such  lands,  surface  works,  matters 
and  things  are  not  to  be  regarded  as  wholly  in- 
cluded for  rating  purposes  in  the  Snailbeach  mise^ 
then  whether  any  portion  thereof,  and  what  por> 
tion,  ought  not  to  be  so  indnded,  the  ooort  being 
respectfully  rec|uested  to  state  ihe  principle  upon 
which  the  dividing  line  between  those  wikk 
ought  not  to  be  so  included  is  to  be  dravB; 
thirdly,  if  the  answer  to  question  one  betlMt  9oA 
lands,  surface  works,  matters  and  things  are  lo  be 
regarded  as  included  for  ratmg  porpoaea  ^MsM 
the  Snailbeach  mine,  then  are  tbe  appeUanli 
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rated  to  the  respondents'  union  and  parish  for  the 
whole  amoont  of  the  rateable  value  (i.e.,  the  annual 
amount  of  the  whole  of  the  duos  payable  during 
the  preceding  year)  of  such  mine,  or  are  they 
entitled  to  any  deduction  in  the  assessment  for 
the  respondents'  union  by  reason  of  part  of  the 
works  being  locally  situated  as  hereinbefore 
described  within  the  said  Atcham  Union,  and 
liable  to  be  assessed  there  also ;  the  court  being 
respectfully  requested  to  state  the  principle  upon 
which  such  deduction,  if  any,  is  to  be  made. 

It  has  been  and  it  is  agreed  that  a  judgment  in 
conformity  with  the  decision  of  the  court,  and  for 
costs  as  thi^  court  shall  adjudge,  may  be  entered 
on  motion  by  cither  party  at  the  quarter  sessions 
next,  or  next  but  one,  after  such  decision  shall 
have  been  given. 

Noi\  11. —  Webster  (with  him  Venables)  argued 
for  the  appellants. — The  mining  company  are 
rated  in  the  parish  of  Worthen  at  the  amount  of 
the  whole  of  the  dues  payable  in  respect  of  the 
whole  mine,  although  they  are  also  rated  in  the 
parish  of  Minsterlcy  for  the  proportion  of  dues  in 
respect  of  the  surface  premises  in  that  parish. 
There  is  also  a  separate  assessment  of  the  smelt- 
ing house  and  premises  which  must  now  be  taken 
to  be  part  of  the  mine.  The  section  of  the  Rating 
Act  1874  (37&  38  Vict.  o.  54)  which  is  important 
for  the  decision  of  these  questions  is  the  7th. 
**  Where  a  tin,  lead,  or  copper  mine  is  occupied 
under  a  lease  or  leases  granted  without  fine  on  a 
reservation  wholly  or  partly  of  dues  or  rent,  the 
f^ross  value  of  the  mine  shall  be  taken  to  be  the 
annual  amount  of  the  whole  of  the  dues  payable 
in  respect  thereof  during  the  year  ending  on  the 
31st  Dec.  preceding  the  date  at  which  the  valua- 
tion list  is  made  in  addition  to  the  annual  amount 
of  any  fixed  rent  reserved  for  the  same  which 
may  not  be  paid  or  satisfied  by  such  dues  The 
rateable  annual  value  of  such  mine  shall  be  the 
same  as  the  gross  value  thereof,  except  that  where 
the  person  receiving  the  dues  or  rent  is  liable  for 
repairs,  insurance,  or  other  expenses  necessary  to 
maintain  the  mine  in  a  state  to  command  the 
annual  amount  of  dues  or  rent,  the  average 
annual  cost  of  the  repairs,  insurance,  and  other 
expenses  for  which  he  is  so  liable,  shall  be  de- 
docted  from  the  gross  value  for  the  purpose  of 
calculating  the  rateable  value.  In  the  following 
cases,  namely :  First,  where  any  such  mme  is 
oocnpied  under  a  lease  granted  wholly  or  partly 
on  a  fine ;  secondly,  where  any  such  mine  is  occu- 
pied and  worked  by  the  owner;  and,  thirdly,  in 
the  case  of  any  other  such  mine  which  is  not 
excepted  from  the  provisions  of  this  Act,  and  to 
whicn  the  foregoing  provisions  of  this  section  do 
not  apply,  the  gross  and  rateable  annual  value  of 
the  mine  shall  be  taken  to  be  the  annual  amount 
of  the  dues  or  dues  and  rent  at  which  the  mine 
-might  be  reasonably  expected  to  let  without  fine 
on  a  lease  of  the  ordinary  duration  according 
to  the  usage  of  the  country  if  the  tenant 
undertook  to  pay  all  tenant's  rates  and  taxes, 
and  tithe  rentcharge,  and  also  the  repairs, 
inaorance,  and  other  expenses  necessary  to  main- 
tain the  mine  in  a  state  to  command  such 
annual  amount  of  dues  or  dues  and  rent.  The 
parser,  secretary,  and  chief  managing  agent  for 
the  time  being,  of  any  tin,  lead,  or  copper  mine,  or 
anj  of  them»  may,  if  the  overseers  or  other  rating 
aothority  thibk  fit,  be  rated  as  the  oocnpier 
thereof.    In  this  section  the  term  '  mine,'  when 
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a  mine  is  occupied  under  a  lease,  includes  the 
underground  workings  and  the  engines,  machinery, 
workshops,  tramways,  and  other  plant,  buildmgs 
(not  being  dwelling  houses),  and  works  and  surface 
of  land  occupied  in  connection  with  and  for  the 
purposes  of  the  mine,  and  situate  within  the 
bouudaries  of  the  land  comprised  in  the  lease  or 
leases  under  which  the  dues  or  dues  and  rent  are 
payable  or  reserved.  The  term  *  dues  '  means  dues, 
royalty,  or  toll,  either  in  money,  or  partly  in  money 
and  partly  in  kind  ;  and  the  amount  of  dues  which 
are  reserved  in  kind  means  the  value  of  such  dues. 
The  term  *  lease  '  means  lease  or  sett  or  licence  to 
work  or  aprreement  for  a  lease  or  sett  or  licence 
to  work.  Thp  term  *fine'  means  fine,  premium, 
or  foregifb,  or  other  payment  or  consideration  in 
the  nature  thereof."  The  only  case  in  which  this 
Act  has  been  discussed  with  respect  to  a  lead  mine 
is  Th"  Van  Mininff  Company  {Limited)T.  Llanidloeft 
(L.  Rep.  1  Ex.  Div.  310),  but  no  interpretation 
was  there  put  upon  what  was  to  he  included 
under  the  words  **  in  connection  with  the  mine." 

Mclntyrej  Q.C.  (with  him  Arhuthnot)  for  the 
respondents. — Nothing  can  be  said  to  be  in  con- 
nection with  and  for  the  purposes  of  the  mine, 
which  is  for  the  purpose  of  dealing  with  the 
material  after  it  has  been  brought  to  the  surface. 
If  the  premises  for  smelting  are  to  be  included  in 
the  mine  itself,  the  words  of  the  definition  mnst 
be  read  as  if  they  were  also  '*  and  relating  to  the 
manufactory  of  the  ore."  The  effect  o^  the 
Bating  Act  1874  is  to  make  mines  rateable  be- 
sides the  premises  connected  with  them  which 
were  rateable  before.  In  Bex  v.  Earl  of  Pomfrei 
(5  M.  &  S.  139),  a  rate  was  imposed  in  respect  of 
one-fifth  share  of  the  lead  to  be  smelted  from  the 
ore  raised  from  some  lead  mines,  of  which  the 
appellant  was  owner  of  the  ore.  Lord  Ellen- 
borough,  in  his  judgment,  said,  at  p.  113,  "  But 
this  is  not  a  reservation  of  any  part  of  the  thing 
demised,  it  is  not  a  reservation  of  any  part  of  the 
ore,  or  of  the  mineral,  in  its  natural  and  primitive 
state,  but  of  something  of  a  quality,  name,  and 
character  entirely  different ;  of  a  metal  produced 
from  that  mineral  by  the  laborious  and  expensive 
process  of  smelting,  in  which  the  native  mineral 
18  mixed  with  another  matter,  via.,  with  coal  or 
charcoal ;  and  by  the  efiect  of  fire  upon  both  a 
metal  is  obtained  which  is  to  be  considered,  for 
this  purpose  at  least,  as  entirely  difierent  from 
either  of  the  two,  and  rather  as  a  manufacture  of 
art  and  labour  resulting  from  the  use  and  appli- 
cation of  these  materials  than  the  original  earth 
itself."  This  is  a  conclusive  authority  for  the  re- 
spondents with  respect  to  the  smelting-houses 
and  the  tramway  leading  to  them;  and  this 
being  so,  where  should  the  line  be  drawn,  ex- 
cept at  the  arrival  of  the  ore  on  the  surface  P 
In  the  case  of  Talargoch  Mining  Company  v.  Sf* 
Aaaph  Union  (L.  Bep.  3  Q.  B.  478),  a  watercourse 
for  the  purpose  of  working  the  machinery  con- 
nected with  a  lead  mine  was  held  to  be  rateable 
apart  from  the  mine,  although  the  mine  was  not 
rateable.  So  with  respect  to  the  surface  lands, 
buildings,  machinery,  workshops,  and  tramways 
in  connection  with  an  iron  mine,  in  Guest  v.  East 
Dean  (L.  Bep.  7  Q.  B.  334).  [Cleasbt,  B.— The 
definition  of  mine  in  the  Act  of  1874  expressly 
includes  some  premises  of  this  kind.  Mellor,  J. 
— ^These  oases,  therefore,  do  not  touch  the  ques- 
tions we  are  asked.] 

Web$i^  in  reply. — There   is  no   reason   ^K^ 
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under  thia  definition  of  a  mine  the  whole  of  the 
appellants'  premises  in  the  parish  of  Worthen 
shoald  not  be  assessed  together.  But  even  if  there 
should  be  a  distinction  between  the  dressing  and 
the  smelting  houses,  the  whole  of  the  dues  payable 
in  respect  of  the  mine  under  the  leases  is  too  high 
an  amount  for  the  assessment  of  the  mine  in  one 
parish  only.  The  respondents  must  abide  by  the 
definition  m  sect.  7,  or  the  whole  assessment  would 
under  sect.  13  be  bad,  according  to  The  Van 
Mining  Company  {Limited)  v.  Llanidloes. 

Mellor,  J. — I  think  it  is  not  necessary  for  us 
formally  to  answer  all  these  questions  reserved  for 
us.  The  contention  in  the  case  depends  upon  the 
construction  of  the  definition  of  a  mine  contained 
in  sect.  7  of  the  Rating  Act  1874,  and  we  are  of 
opinion  that  Mr.  Webster  is  right  so  far  that  the 
rateable  value  of  the  mine  in  this  parish  must  be 
estimated  at  a  reduction  from  the  gross  value 
under  the  leases  by  so  much  of  the  dues  payable  in 
respect  of  the  premises  on  the  surface  in  the  parish 
of  Minsteriey,  and  also  by  so  much  of  the  dues 
payable  in  respect  of  the  buildings  in  the  same 
parish  which  are  separately  rated.  Whether  the 
smeltmg  house  and  the  tramway  are  to  be  taken 
as  works  occupied  in  connection  with  and  for  the 
purposes  of  the  mine  is  a  matter  which  we  will 
further  consider  if  necessary.  The  proportional 
deductions  are  all  questions  of  fact,  and  the 
amount  must  be  settled  elsewhere.  We  are  clearly 
of  opinion  that  there  must  be  a  diminution  from 
the  gross  receipts  ofthe  value  of  the  hereditaments 
separately  rated  in  order  to  obtain  the  rateable 
Talue  of  the  mine. 

Clsasbt,  B. — It  seems  to  me  that  sect.  7  of  the 
Act  is  conclusive  as  to  our  judgment  for  the  appel- 
lants. I  think  it  was  intended  to  be  a  guide  for 
the  rating  of  mines,  and  it  abolishes  all  principles 
to  be  inferred  from  previous  cases  on  the  subject.  T 
certainly  see  no  intention  in  the  section  to  enable 
the  rating  authorities  to  assess  any  part  ofthe  mine 
twice  over ;  and  if  there  be  any  buildings,  or  other 
premises  which  should  be  rated  separately  from 
the  mine  itself,  either  in  consequence  of  their 
position  in  another  parish,  or  their  not  being  con- 
nected with  or  for  the  purpose  of  the  mine,  then 
a  deduction  must  be  made  in  respect  of  those  pre- 
mises from  the  gross  dues  payable  under  the  lease 
of  the  mine.  And  if  the  gross  dues  are  the  right 
measure  of  the  rateable  value,  none  of  the  pre- 
mises for  which  those  dues  are  payable  ought  to  be 
rated  a  second  time.  This  will  necessarily  involve 
some  reduction  of  the  rateable  value,  and  for 
myself  I  may  say  I  see  nothing  in  this  case  to 
separate  any  of  the  buildings  or  works  mentioned 
from  the  mine  itself.  There  must  be  a  deduction 
from  the  assessment  of  the  amount  of  the  dues 
proportional  to  the  buildings  in  the  next  parish ; 
in  this  we  both  agree.  It  seems  to  me  that  the 
smelting  works  are  in  connection  with  and  for  the 
purpose  of  the  mine,  but  of  this  we  will  consider 
inrtner. 

Nov,  16. — Gleasbt  B. — Upon  farther  considera- 
tion my  brother  Mellor  and  I  agree  that  no  dis- 
tinction can  be  drawn  upon  the  facts  stated  in  this 
case  between  the  smelting  house  and  the  other 
parts  of  the  mine.  They  all,  in  our  opinion,  come 
within  the  definition  of  the  7th  section  of  the 
Rating  Act,  and  are  in  connection  with  and  for 
the  purposes  iS  the  mine.  It  seems,  however,  as 
the  case  is  stated,  that  it  can  be  no  consequence  to 
the  appeliantB  whether  the  smelting  works  are 


rated  separately  or  not.  We  have  already  decided 
that  a  oeduction  must  be  made  from  the  gross 
dues  in  respect  of  works  otherwise  rated  in  order 
to  obtain  the  rateable  value  of  the  mine  itself,  and 
apparently  it  cannot  affect  the  total  rateability 
whether  the  separate  assessment  of  the  smelting 
works  be  struck  out,  or  whether  the  mine  be 
assessed  at  a  proportional  reduction.  At  all  events, 
if  it  be  of  any  importance,  we  are  prepared  to 
hold  that  upon  the  statement  of  this  case  the  t«rm 
'*  mine  "  includes  these  smelting  works. 

Judgment  for  aTppellants  with  eo$U. 

Solicitors  for  appellants.  Bean  and  Taylor^  for 
Longueville,  James,  and  WiUiams,  Oswestry. 

Solicitor  for  respondents,  Charles  Francis,  for 
W,  Wilding,  Montgomery. 


Satu/rday,  Nov.  18,  1876. 

Scott  v.  Lego. 

Covering  in  new  building  without   party  wcM— 

Addition  to  old  htiildina — Metropolitan  BuHding 

Act  1855,  sects.  9,  27,  28,  46. 

By  the  Metropolitan  Building  Act,  s.  9,  any  aUera- 

tion,  addition,  or  other  work  made  upon  an  dli 

building  is  to  the   extent  of  such  aZteraium  m^ 

ject  to  the  provisions  of  the  Act,  which  does  net 

otherwise  apply  to  old  buildings.     By  sect.  27, 

rule  4,  every  warehouse    containing  more  (ham 

216,000  cubic  feet  must  be  divided  by  party  wdU 

in  such  manner  that  the  contents  of  ecuih  dtvitiM 

shall  not  exceed  such  number  offset,     BysscL2l^ 

rule  2,  no  buildings  **  shall  be  united^  ifwkm  so 

united,  they  wiV,  considered  as  one  building  cmk, 

be  in  contr^^vention  of  any  of  the  provisums  of  tit 

Act."    And  by  sect.  46  a  justice  ofthepeaosmmf 

make  a»  order  on  any  builder  commanding  kirn 

to  comply  with  the  requisitions  of  a  surveyor  mads 

in  cases  of  contravention  ofthe  Act, 

The  appellant,  by  taking  down  one  of  the  extsmd 

walls  of  an  old  building,  containing  more  Hum 

216,000  cubic  feet,  made  an  addition  eontainim§ 

less  than  216,000  cubic  feet. 

Held,  that  such  addition  was  within  the  statute,  asi 

that  the  order  of  a  stipendiary  magistrcUe  cowh 

manding  him  to  divide  the  old  building  from  Us 

new  wa^  good. 

This  was  a  special  case  stated  pursuant  to  tlie 

Metropolitan  Building  Act  1855,  18  &  19  Tict 

c.  122,  ss.  106  and  107,  for  the  purpose  of  obttiB* 

ing  the  opinion  of  the  court  on  questions  of  law 

as  hereinafter  stated. 

1.  On  the  22nd  July  1875,  a  complaint  pr^Sentd 
by  Henry  Simpson  Lcgg  (hereinafter  called  the 
respondent)  against  William  Scott  (hernnaffier 
called  the  appellant)  under  sect.  46  of  the 
Metropolitan  Building  Act  1855,  charging  tbsft 
the  said  appellant  did  complete  the  coverioR 
in  of  a  new  building  erected  and  onifeed 
to  the  then  present  building,  viz.,  the  Andior 
Brewery,  Mile-end-road,  without  a  party  wall,  tbt 
building  so  united  exceeding  the  euoioal  ooataoli 
allowed  by  the  Metropolitan  Building  Act  shofsr 
mentioned,  and  as  required  by  sect.  27»  r.  4  aod 
sect.  28,  r.  2  thereof,  was  heard  before  H.  X 
Bushby,  Esq.,  the  magistrate  of  the  Wonhip' 
street  Police  Oourt,  and  upon  aoch  hnaring  tM 
said  magistrate  made  an  order  thafc  the  appsl* 
lant  should  erect  a  proper  party  wall  to  ai 
divide  the  new  building  from  the  old. 

2.  Upon  the  hearing  of  the  compfadnk  the 
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lowing  facts  were  proved  by  the  respondent  and  | 
Admitted  by  the  appellant. 

3.  The  appellant,  the  builder,  as  defined  by  the 
3rd  section  of  the  said  Metropolitan  BuildinG;  Act 
1855,  was  also  the  clerk  of  the  works  to  Messrs. 
Charring^n,  Head,  and  Company,  of  the  Anchor 
Brewery,  Mile-end-road,  and  the  respondent  was 
the  district  surveyor,  nuder  the  said  Metropolitan 
Building  Act  1855,  of  the  hamlet  of  Mile  End  Old 
Town. 

4.  The  Anchor  Brewery,  to  which  the  new 
bnilding  is  an  addition,  is  an  old  building  erected 
long  before  the  passing  of  the  above  Act,  in  itself 
containing  a  greater  number  of  cubic  feet  than 
that  specified  in  sect.  27,  r.  4,  and  is  not  divided 
by  party  walls.  The  addition,  which  is  roofed  in, 
and  which  the  appellant  was  making  to  the  front 
of  the  old  building,  taken  by  itself  contains  less 
than  the  before-mentioned  number  of  cubic  feet, 
but  the  old  and  new  buildings  taken  together 
greatly  exceed  that  amount.  [A  ground  plan  and 
bection  annexed  showed  the  new  bnilding,  and  the 
position  of  the  appellants'  machinery  and  plant 
in  the  old  building.] 

5.  It  was  contended  by  the  respondent  that  a 

earty  wall  should  be  made  between  the  old  and  new 
nildings,  which  were  so  united  as  to  contravene 
sect.  28,  r.  2  of  the  above  Act,  and  were,  therefore, 
taken  tosrethcr  of  larger  cubical  contents  than 
that  specified  in  sect.  27,  r.  4.  The  appellant  also 
relied  upon  sect.  9  of  the  Act,  which  is  in  the 
following  terms : 

Any  alteration,  addition,  or  other  work  made  or  done 
for  any  purpose  except  that  of  necesdary  repairs,  not 
affecting  the  constmotion  of  any  external  or  party  wall 
into  or  upon  any  old  building  or  into  or  upon  any  new 
building  after  the  roof  has  been  covered  in  shall,  to  tiie 
•xtent  of  such  alteration,  addition,  or  work,  be  subject  to 
the  regulations  of  this  Act,  and  whenever  mention  is  here- 
inafter made  of  anjr  alteration,  addition,  or  work  into  or 
upon  any  bnilding  it  shall,  nnleas  the  contrary  appears 
Rom  the  context,  be  deemed  to  imply  an  alteration, 
addition,  or  work  to  which  this  Act  apphes. 

6.  It  was  contended  by  the  appellant;  firstly, 
that  by  sect.  9  the  operation  of  the  said  Act  as  to 
alterations,  additions,  or  other  work  made  or  done 
for  any  purpose  into  or  upon  any  old  building  was 
confined  to  the  extent  of  such  alterations, 
additions,  or  other  work  so  made  or  done;  secondly, 
that  the  enactment  of  sect.  27  as  to  party  walls 
was  by  sect.  7,  confined  to  new  buildini^s  which 
exceed  the  cubical  contents  mentioned  in  sect.  27, 
r.  4;  thirdly,  that  in  the  present  case  a  new 
bnilding  having  been  added  to  an  old  building  they 
do  not  come  within  sect.  28,  which  applies  to  the 
uniting  of  new  buildings  to  each  other. 

.  7.  Upon  such  hearing  the  said  magistrate 
reserved  his  judgment,  and  on  the  29th  July  1875, 
made  an  order  on  the  appellant  commanding  him 
to  erect  a  proper  party  wall  so  as  to  divide  the 
new  building  from  the  old,  on  the  ground  that  the 
addition  of  the  new  building  to  the  old  building 
was  an  uniting  them  withm  sect.  28,  r.  2.  and 
that,  therefore,  the  buildings  taken  together 
were  in  contravention  of  sect.  27,  r.  4. 

8.  The  questions  of  law  for  the  opinion  of  the 
ooart  were ;  firstly,  whether  sect.  28,  r  2,  contem- 
plates the  union  of  a  new  with  an  old  building, 
and  whether  even  if  it  should  so  contemplate  an 
union,  an  addition  such  as  appeared  by  the  case 
was  within  the  said  section  of  the  statute ;  secondly, 
whether  the  defendant  was  rightly  convicted 
under  aect.  27,  r.  4. 


If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properl  v  made  and  was  valid, 
and  the  appellant  was  liable,  then  the  said  order  was 
to  stand,  but  if  the  court  should  be  of  opinion  other- 
wise then  the  said  complaint  was  to  be  dismissed. 

Benjamin,  Q.C.,  for  the  appellant. 
F.  M,  White,  (with  him  Blron)  for  the  respon- 
dent. Cur.  adv.  vult. 

Nov.  22. — The  following  written  judgment  of 
the  court,  Cleasby,  B.,  and  Grove,  J.,  was  delivered 
by 

Cleasby,  B. — The  question  in  this  case  was 
whether  an  addition  made  to  an  old  building  after 
the  passing  of  the  Metropolitan  BuL'ding  Act, 
18  &  19  Vict.  c.  122,  required  to  be  separated  by  a 
party  wall  in  order  to  comply  with  the  Act.  By 
the  27th  section  any  warehouse  or  building  used 
for  the  purpose  of  trade  containing  more  than 
216,000  cubic  feet  mutst  be  divided  by  party  walls 
in  such  manner  that  no  part  contain  a  greater 
cubic  measurement.  This  only  applies  to  new 
builaings;  old  buildings  are  not  ^ected  by  the 
Act.  By  the  9th  section  any  addition  to  an  old 
building  is  to  the  extent  of  such  addition  to  be 
subject  to  the  regulations  of  the  Act.  The 
addition  made  by  the  appellant  contained  by 
itself  less  than  216,000  cubic  feet.  It  was  made 
by  taking  down  one  of  the  external  walls  of  an 
old  building,  which  contained  more  than  the 
contents  mentioned,  and  was  not  subject  to  the 
Act,  and  building  it  up  at  a  certain  distance,  so 
that  the  old  building  and  additions  contained  of 
course  much  more  than  the  measurement  named. 
The  plan  may  be  referred  to.  If  the  addition  had 
contained  more  than  the  prescribed  contents  it 
was  not  disputed  that  the  appellant  must  comply 
with  the  Act,  and  have  one  or  more  party  walls  ; 
but  it  was  contended  that  as  taken  by  itself  it 
contained  loss,  the  9th  section  did  not  apply,  and 
that  there  were  no  words  in  the  Act  which  fairly 
read  could  include  such  a  case.  If  the  case 
had  rested  on  the  9th  section  only  I  should 
have  felt  great  difficulty  in  holding  that  it  ex- 
tended to  anything  beyond  the  addition  itself. 
But  the  main  reliance  of  the  respondent  was 
placed  on  the  28th  section,  sub- section  2,  by  which 
It  is  provided  that  no  buildings  shall  be  united 
if  when  so  united  they  shall  be  in  contravention 
of  the  provisions  of  the  Act.  It  was  powerfully 
urged  on  behalf  of  the  appellant  that  this  was 
intended  to  meet  a  different  state  of  things  from 
the  present,  namely,  the  making  into  one  of  the 
two  separate  buildings,  whether  new  or  old,  and 
that  it  would  be  straining  the  language  beyond 
what  could  be  intended  to  make  it  apply  to  so 
different  a  subject  as  the  addition  to  a  former 
bnilding.  The  answer  to  this  argument  is,  that 
the  case  comes  within  the  mischief  intended  to  be 
prevented,  and  that  the  following  consequences 
will  follow  from  holding  the  rule  not  to  be  appli- 
cable to  additions  to  old  buildings.  A  man  might 
have  a  building  of  less  than  the  specified  dimen- 
sions, and  he  might  add  a  new  building  also  of 
less  than  those  dimensions,  and  the  two  together 
containing  perhaps  400,000  cubic  feet  would  re- 
quire no  partitions,  though  no  such  building 
existed  before  the  passing  of  the  Act.  Also,  if  one 
wall  of  the  appellant's  warehouse  should  be  taken 
down  and  200,000  feet  added,  he  might  afterwards 
takedown  the  three  other  walls, and  make  further 
additions  to  the  same   extent,  each  under  the 
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speciBed  dimensions,  and  bo  add  800,000  cubic 
feet  nitboat  any  partitions.  It  is  certain  that 
this  could  not  have  been  intended.  It  seldom 
happens  that  the  framer  of  on  Act  of  Parliament 
or  the  Legislature  has  in  contemplation  all  the 
cases  which  are  likely  to  arise,  and  the  l&nimage, 
therefore,  seldom  fits  every  possible  caee.  When- 
ever the  case  is  clearly  within  the  mischief,  the 
words  must  be  road  bo  as  to  cover  the  case,  if  by 
any  reasonable  construction  they  can  be  read  so 
as  to  cover  it,  though  the  words  may  point  more 
clearly  to  another  case.  This  must  be  done 
rather  than  take  such  a  case  to  be  a  cuius  omiatus 
under  the  statute.  We  think  that  the  words  may 
be  read  as  including  not  only  the  existing  build- 
lug  already  constituted,  but  the  adding  a  new 
building  to  au  old  one,  and  so  uniting  them 
together.  The  appeal  is  therefore  dismissed,  and 
of  coarse  with  costs. (a) 

Jaiigmeat  for  the  reBpondenl. 

C.  Scoll  &sked  for  leave  to  appeal  under  sect. 
46  of  the  Snpreme  Court  of  Judicature  Act  1873. 

Glbasby,  B. — We  have  no  doubt  upon  the 
point,  but  considering  the  importance  of  it,  yon 
may  take  leave  to  appeal. 

Solicitor  for  the  appellants,  WiUiam  Wyke 
Smith. 

Solicitore  for  the  respondent,  Loxley  and  Morley. 
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BrUwday,  Nov.  18, 1876. 
(Before  Lord  Coleridoe,  G. J.,  Mellob,  J.,  Lush,  J., 

Pollock,  B.,  and  Lindlev,  J.) 
Reg.  v.  Oiehham, 

Larceny — .Bailee — Sill    of   ezehange — Fraudulent 
coiiPfrrion— 2+  ^  25  Vict.  c.  96,  i.  3. 

Proieetttor  asked  pritoner  if  he  could  get  bills  of 
erehange  discounted,  and  priioner  replied  that  if 
proseeulor  loae  a  person  of  credit  he  could  get  hit 
ditcounled.  Three  hills  uiere  then  draxen  by 
prisoner  payable  to  hit  order,  which  proaectUor 
accepted,  and  delivered  to  the  prisoner  to  get 
digcounfed.  The  proceeds  of  the  discounting  toBre 
(o  be  handed  to  the  prosecutor,  leas  the  prisoner's 
commiision,  or  tJie  bills  to  be  returned.  The 
prisoner  being  pressed  by  a  creditor  for  a  debt, 
leas  than  the  amount  of  the  bill  indorsed  to  him, 
gave  one  of  the  bills  in  payment,  representing  it 
as  his  ovm  bill,  and  asking  the  creditor  to  discount 
the  balance  of  the  biU.  The  biU  was  not  indorsed 
iipiK  llie  condition  of  the  creditor's  dlacouttting 
the  balimce;  and  the  jury  found  that  it  was  the 
priaoner'e  intention,  when  he  indorsed  the  bill,  to 
pass  the  property  in  it  absolutely  to  the  creditor. 

Seld,  thai  upon  these  facta  the  priaoner  might 
properly  be  convicted  of  larceny  at  a  bailee  of  a 
bill  of  exchange  under  24  ^  25  Viet.  e.  96,  f.  3. 

Case  stated  by  the  Assistant  Judge  of  the  Middle- 
Herbert  Oicnbam  was  tried  before  me  at   the 

Middlesex  Sessions,  on  the  28tb  July,  1876,  on  an 

indictment  which  charged  him  with  having  stolen 

"a  certain  valuable  security  to  wit,  a  biU  of  ei- 
cbauge  lor  the  payment  of  2001.,  tbe  propettj  at 


<a)  Set  Ashty  r.  fFoodthorrt,  9  L.  T.  B«p.¥l.  B.  V». 


Charles  Gtarrett,  tbe  said  snm  of  200L  eo  sacnral 
and  payable  by  and  upon  the  said  bill  of  exchanoe, 
l«in(;  then  due  and  unsatisfied  to  tbe  said  Charlei 
llarrett."     (See  the  24  &  25  Vict.  c.  96,  s.  3.) 

It  appeared  that  on  the  3rd  Dec.  1875,  the  pro- 
>;ecutor,  Charles  Garrett,  c^led  apon  the  priBoner, 
who  is  a  licensed  victualler,  at  tbe  honse  of  tlw 
httter,  and  asked  him  if  it  was  :rae  as  he  htd 
Iieen  informed,  that  he  the  prisoner  coald  gel  bilb 
of  exchange  discounted.  The  prisoner  answend 
that  be  had  occasionally  done  so,  and  if  the  pro- 
secutor were  a  person  of  credit,  ho  had  no  donU 
lie  oould  get  bis  acceptances  discoontcd.  Thret 
hills  of  eichancie  respectively  dated  the  3rd  D«c 
1875.  one  of  which  for  20OI.,  became  the  sabjed 
uf  the  present  indictment,  were  then  drawn  by 
tbe  priaoner,  payable  to  his  order  tbree  momhi 
liifter  date,  and  were  accepted  by  the  prosecoUr, 
Lind  were  by  him  delivered  to  the  prisoner  fbrtba 
[inrpose  of  getting  them  discounted.  Before  Um 
prosecutor  handed  these  bis  acceptancea  to  tha 
prisoner,  it  was  agreed  between  tbem  that  the 
jirosecutor  should  call  again  npon  the  prisooerat 
ihe  expiration  of  a  fortnight,  and  then,  aa  to  gm^ 
of  the  bills  respectively  either  tbe  proceeds  ob- 
tained npon  the  discount  of  it  were  to  be  handed 
over  to  the  prosecutor,  or  the  bill  itself  rstarutd 
to  him  by  tne  prisoner.  Tbe  prisoner  was  to  be 
allowed  5  per  c«nt.  commission  on  each  of  tlie 
bills  he  migbt  get  disoonnted,  and  a  farther  lam 
iu  tbe  event  of  bis  getting  all  of  theoi  discoontcd. 
Tbe  prosecutor  received  no  value  or  cnnsidentiiB 
whatever  for  either  of  these  aoceptancea.  Hw 
evidence  was  inconclusive  as  to  wheChor  the  pro- 
secutor or  the  prisoner  paid  for  the  stamped  p^xT 
on  which  the  bills  were  drawn. 

On  tbe  lOtb  Dec.  tbe  prisoner  being  then  in- 
debted to  Messrs.  Cutler  and  Bobson,  in  the  mm 
of  621.  for  goods  which  they  hod  sold  and  ^ 
livered  to  him,  and  being  pressed  by  Mr.  Cntla 
for  a  settlement  of  their  account,  indorsed  to  iJieoi 
in  payment  thereof  the  bill  for  200(.,  which  is  lb 
subject  of  the  present  indictment. 

He  then  tola  Mr.  Cutler  that  he  had  recdved 
this  bill  in  relation  to  some  property  belonging  bi 
his  wife,  and  said  nothing  as  to  its  having  beta 
entrusted  to  him  to  get  it  discounted.  He  asked 
Mr.  Cutler  to  discount  the  balance,  and  Mr.  Cotkr 
promised  to  consult  his  partner  before  detemuB- 
itig  whether  they  would  do  ao  or  not,  bnt  tfatt 
ivas  to  be  optional  with  tbem,  and  the  bill  wu 
not  indorsed  upon  condition  that  they  would  do 

Tbe  prisoner  was  credited  with  tbe  oarrent  biD 
in  his  account  with  Cutler  end  Kobson,  and  tbe; 
:ifterwards  declined  to  advance  money  upon  tk 
difference  between  the  621.  doe  to  them  and  tbe 
iimount  of  the  bill.  After  the  I7th  Dec  tbe 
prosecutor  called  repeatedly  npon  tbe  priscwr. 
iind  made  several  applications  to  him  for  the  hiUi 
or  the  cash  obtained  upon  the  discount  of  theB, 
but  could  on  neither  occasion  obtain  any  eceoast 
from  him  as  to  what  be  bad  done  with  tAem.  la 
February  the  prosecutor  summoned  the  piuoov 
before  a  police  magistrate,  and  that  ptaeeediig 
resulted  in  the  prisoner  at  onoe  retunung  to  tim 
two  of  the  bills,  and  tbe  sommons  WM  inlhdimn 
upon  his  promising  to  return  forthwith  tlw  otte 
bill  (the  one  now  in  qaeation),  whioh  bo  tmBti 
the  magistrate  was  "  in  the  oity,  bat  hs  bad  Mts 
.  &\vv\\nia,  <^ii  ix.."    This,  hawoTar,  h«  taUM  to  io. 


MAGISTRATES'  CASES. 


889 


O.  Gas,  B.] 


Beo.  v.  Oxenham. 


[C.  Gas.  B. 


profiecator  that  the  prisoner  had  previously  in- 
dorsed this  bill  to  Messrs.  Gatler  and  Eobdon. 
The  prosecutor  difhououred  the  bill,  and  the  said 
indorsees  thereupon  brought  an  action  upon  it 
and  recovered  judgment  against  him  for  62L  and 
costs.  Proceedings  were  then  taken  against  the 
prisoner,  which  resulted  in  his  being  committed 
for  trial  upon  the  present  charge. 

At  the  close  of  the  case  for  the  prosecution, 
The  prisoner's  counsel  objected  that  there  was 
no  evidence  that  the  prisoner  had  fraudulently 
converted  the  bill,  and  cited  in  support  of  his 
argument  Meg.  v.  Weeks  (10  Cox's  C.  C.  224), 
but  I  overruled  the  objection,  considering  that 
there  were  facts  in  the  present  case  which  upon 
this  point  distinguished  it  from  that  one. 

The  prisoner's  counsel  then  addressed  the  jury, 
and  called  a  witness  for  the  purpose  of  con- 
tradicting the  evidence  of  the  prosecutor  as  to 
the  terms  of  the  alleged  bailment;  but  as  the 
jury  expressed  their  entire  disbelief  of  her  evi- 
dence, it  is  unnecessary  to  refer  to  it.  After 
summing  up  the  facts,  I  directed  the  jury  that  if 
they  believed  the  prosecutor's  statement,  as  to 
what  had  taken  place  at  the  meeting  on  the  3rd 
Dec.,  when  he  accepted  the  bill  and  delivered  it  to 
the  prisoner,  the  prisoner  was  to  be  deemed  a 
bailee  of  a  "  valuable  security "  within  the 
meaning  of  the  Act  (24  &  26  Vict.  c.  96,  s.  3) 
under  which  he  was  indicted;  but  that  it  was 
essential  to  the  maintenance  of  the  indictment 
that  they  should  be  satisfied  not  merely  that  he 
bad  acted  contrary   to   his    agreement  with  the 

rsecutor  and  misappropriated  the  bill,  but  that 
had  done  so  wilfully  and  knowingly,  and  that 
he  had  in  point  of  fact  and  practical  effect  by 
indorsing  tne  bill  to  his  creditors,  (Sutler  and 
Bobson,  converted  it  to  his  own  use  or  to  theirs  in 
iraad  of  the  prosecutor.  Unless  they  answered 
all  these  questions  in  the  affirmative  they  should 
acquit  the  prisoner.  The  jury  found  him  guilty, 
and  in  answer  to  a  question  I  then  put  to  them, 
stated  that  in  their  opinion  it  was  the  intention  of 
the  prisoner,  when  he  indorsed  the  bill,  to  pass 
the  property  in  it  absolutely  to  Gutlerand  Bobson 
in  payment  of  their  account. 

I  postponed  sentence.  My  attention  was  after- 
wards drawn  by  the  prisoner's  counsel  to  Beg,  v. 
CoBser,  the  report  of  which  in  Cox's  Grim.  Gas. 
ybL  13,  Part  3,  had  in  *he  meantime  been  pub- 
lished. In  deference  to  the  ruling  of  the  learned 
Jndge  in  that  case  I  respited  the  judgment,  and 
state  this  case  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  I  liberated  the  prisoner  upon 
recognizances  to  appear  when  called  upon. 

The  questions  for  the   opinion    of   the  Court 


1st.  Whether  upon  the  facts  stated  the  defen- 
dant was  a  bailee  within  the  meaning  of  the 
abore  enactment ;  and 

2ndly.  (If  he  was)  whether  there  was  evidence 
to  go  to  the  jury  of  a  fraudulent  conversion. 

Oct.  17, 1876.  P.  H.  Edun. 

Sims  for  the  prisoner. — ^The  indictment  is  framed 
upon  the  24  &  25  Vict.  c.  96,  s.  3 :  "  Whosoever, 
being  a  bailee  of  any  chattel,  money,  or  valuable 
secority,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use,  or  to  the  use  of  any  person 
otber  than  the  owner  thereof,  shall  be  guilty  of 
laiceny,  and  may  be  convicted  thereof  upon  an 
indtotment  for  larceny."  By  sect.  1  (the  inter- 
pretation daose),  the  term  *'  vaioable  security  "  % 


includes  (inter  alia)  any  bill,  note,  or  order,  or 
other  security  whatsoever  for  money,  or  for  pay- 
ment of  money.     It  is  submitted  that  the  docu- 
ment in  question  was  not  a  security  for  money  at 
the  time  it  was  dealt  with  by  the  prisoner  within 
the  meaning  of  sect.  3:   (sup.)  Beg  v.  Cosser  13 
Cox,  G.C.  187.)     In  that  case  the  prisoner  drew, 
and  the  prosecutor  at  his  request  accepted,  three 
bill?  of  exchange  on  the  understanding  that  the 
prisoner  was  to  deposit  them  with  a  third  p>er6on 
as  security  for  the  purchase-money  for  the  trans- 
fer of  a   licence  of  a  public   house,  and  not  to 
negotiate  them  or  use  them  for  any  other  purpose. 
Instead  of  depositing  them  with  the  third  person, 
the  prisoner  converted  two  of  the  bills  to  his  own 
use.     Upon  these  facts  it  was  held  that  there  wan 
no  bailment  within  sect.  3.     [Lush,  J. — Strike  out 
the  words  "  valuable  security  to  wit,"  in  the  in- 
dictment, and  then  the  indictment  charges  the 
prisoner  with  having  stolen  a  bill  of  exchange 
Is  that  not  sufficient?]     It  is  submitted  that  it  is 
not,  fur  the    bill  was  then  of  the  value   of  the 
paper  only,  and  the  prisoner  is  not  charged  with 
stealing  a  piece  of  paper.     In  King  v.  Phipoe  (2 
Leach*s  Crown  Cases  774),  the  prisoner,  by  threats 
and  intimidation,  compelled  the  prosecutor  to  draw 
a  promissory  note  on  paper,  which  with  pen  and 
ink  were  supplied  by  the  prisoner,  and  theprisoner 
was  indicted  under  the  2  Geo.  2,  c.  25,  s..  o.  which 
enacts  that  if  ^any  person  shall  "  steal  or  take  by 
robbery"   {iiiter  alia)  any  bills   of  exchange   or 
promissory  notes  for  the  payment  of  money,  not- 
withstanding  any  of   the     said    particulars  are 
termed  in  law  a  chose  in  action,  it  shall  be  deemed 
and  construed  to  be  felony.     In  that  case.  Ash- 
urst,  J.,  said  the  judges  were  of  opinion  that,  "as 
the  Legislature  at  the  time  of  passing  the  2  Geo.  2, 
c.  25,  s.  3,  whereby  the  stealing  a  ckose  in  action 
was  made  felony,  could  not  possibly  have  had  a 
case  like  the  present  in  contemplation,  it  is  not 
within  that  statute ;  that  it  is  essential  to  larceny 
that  the  property  charged  to  have  been   stolen 
should  be  of  some  value;    that  the  note  in  the 
present  c&se  did  not,  on  the  face  of  it,  imporii 
either  a  general  or  a  special  property  in  the  pro- 
secutor, and  that  it  was  so  far  from  being  of  the 
least  value  to  him,  that  he  had  not  even  the  pro- 
perty of  the  paper  on  which  it  was  written,  for  it 
appeared  that  both  the  paper  and  the  ink  were 
the  property  of  Mrs.  Phipoe,  and  the  delivery  of 
it  by  her  to  him  could  not,  under  the  circum- 
stances, be  considered  as  vesting  it  in  him."    Here 
it  is  submitted  that  the  document  was  valuable 
as  a  piece  of  paper  only.     Secondly,  there  was  no 
conversion  of  the  bill  of  exchange  by  the  prisoner. 
For  that  proposition.  Beg  v.  Weekes  (10  Cox,  G.C. 
224)  is  an  authority.    There  the  prisoner  volun- 
teered to  get  the  prosecutor*s  acceptance  for  302. 
discounted,  and  thereupon  drew  a  bill  which  the 
prosecutor  accepted  and  indorsed  and  handed  to 
prisoner  to  get  discounted.     The  prisoner  subse- 
quently delivered  the  bill  to  a  creditor  of  his,  to 
whom  he  owed  lOL,  that  the  creditor  might  take 
101,  out  of  the  proceeds  afler  discounting  it.     And 
it  was  held  that  this  did  not  amount  to  a  con- 
version by  the  prisoner  analogous  to  larceny.     So 
in  Beg,  v.  Jackson  (9  Cox,  G.C.  505),  Martin,  B  , 
said:  "There  are  many  instances  of  conversion 
sufficient  to  maintain  an  action  of  trover,  which 
would  not  be  sufficient  to  support  a  conviet\Qx\ 
under  this  atatxite.     '^Vi^  ^<ft\«tTKaMa^I\wv  q»V  ^i^'^ 
bailment  m\xati  V>^  ^omexXivci^  ^ja3BiXo%<;i^%  \»\swc<«iw|  x 
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ftnd  Bome  act  must  be  Hone  incoDaiateiit  with  tbs 
purpoees  of  the  bailment.  As,  for  instance,  in  coae 
of  bailment  of  an  article  of  silver  for  use,  meltiag 
iD  would  be  evidence  of  a  conversion.  So  when 
mooej,  or  a  negotiable  Rcciirity.  is  bai  ed  to  a 
person  for  safe  keeping,  if  he  spend  the  money,  or 
convert  the  security,  he  ie  guilw  of  a  conversion 
within  the  statute."  [Ldsd,  J. — You  have  the 
finding  of  the  jury  here  that  the  jiriponer  intended 
to  pass  the  property  in  the  bill  absolutely  to 
Cutler  and  Robson.] 

No  counsel  appeared  for  the  prosecution. 

CoLEBJDGE,  G.  J. — I  am  of  opinion  that  this  con- 
viction sbould  be  affirmed.  The  prisoner  was  in- 
dicted under  these  ciroumstanres.  It  appears  chat 
be,  being  the  drawer  of  a  bill  of  exchange  for  200i., 
which  the  prosecutor  had  accepted  and  delivered 
to  him  for  the  purpose  of  getting  discounted, 
instead  of  getting  the  bill  discounted,  took  it  to 
Cutter  and  Bobson.  creditors  of  his,  to  whom  he 
was  indebted  in  the  sum  of  6'2£.,  and  iadon-eJ  it 
to  tbern  as  his  own  in  payment  of  the  6'2f ,  end 
the  jur;  have  found  that  in  their  opinion  it  was 
the  intention  of  the  prisoner  when  he  indorsed 
the  bill  to  them  to  puss  the  property  in  it  absolutely 
to  Cutlerond  Bobson, in  payment  of  their  account. 
Now  upon  these  facts  we  are  asked  to  hold  that 
the  prisoner  was  not  a  bailee  of  a  bill  of  exchange 
for  payment  of  money,  and  that  be  did  not  conver'. 
it  to  his  own  use.  I  should  have  thought  i' 
impossible  to  doubt  that  the  statute  met  this  very 
cose,  and  that  it  was  intended  to  suppress  frauds 
of  this  kind.  The  case  of  Beg.  v.  Cosetr  is  inap- 
plirabte  to  the  present  case.  In  that  cose  the 
acceptor  of  the  bills  delivered  them  to  the  prisoner 
to  be  used  lor  one  purpose,  aud  tho  prisoner  ap- 
plied them  to  another.  Wben  the  purpose  for 
which  tbey  had  been  given  failed,  and  the  acceptor 
applied  for  the  bills,  the  prisoner  said  he  had 
deatroyed  them,  and  it  waii  not  nntil  the  acceptor 
was  applied  to  for  payment  that  he  discovered 
what  bud  become  oC  the  hills.  Upon  those  facts 
I  think  it  was  properly  held  that  there  was  no 
bailment  of  the  bills  within  the  statute.  The 
present  case  is  entirely  different.  As  to  the  case 
of  Urg.  V.  Weeke,  that  case,  in  my  opinion,  was 
rightly  decided.  In  that  esse  the  prisoner  Weeks 
i-eceived  from  the  prosecutor  Butty  a  bill  of 
exchange  for  30/.  to  get  discounted.  Weeks,  not 
having  got  it  discounted,  banded  it  to  a  creditor 
Bailey,  to  whom  he  owed  lOt.,  that  he,  Bailey, 
might  get  it  discounted,  and  keep  the  101.  Weeks 
owtrd  him,  and  hand  over  the  remainder  of  the 
proceeds  of  the  discounting  to  him.  And  that 
was  held  not  to  be  a  conversian  of  the  bill  of 
eschange  within  this  statute.  But  the  facts  there 
were  not  the  same  as  here.  Here  the  jury  have 
lound  that  at  the  time  the  prisoner  delivered  the 
bill  to  Cutler  and  Bobson  be  intended  to  pass  the 
proprty  in  it  absolutely  to  them  in  paymcut  of 
their  debt.  I  think,  therefore,  the  conviction 
should  be  affirmed.. 

UiLLOB and  LusB.JJ.,  Pollock,  B.,aDd Likslkt, 

Conviction  affirmed. 


Saturday,  Nov.  18,  1876. 


(Before  CocKBDRN,  C.J.,  Eellt,  C.B.,  Biujnftu, 
B.,  Bhbtt.  J.,  AuFHLSTT,  B.,  A&OBaujt,  J., 
Pollock,  B.,  and  Field,  J.) 

Eeo.  tj.  TiTLocs, 

Larceny  Act— Broker  emhenling  proe«ed»  oftecwi- 
tie$ — Marine  policial — Chattel — Seearitit*  for 
pomaeni  of  mowtj — Valuable  lecurity — 24  4*35 
Vict.  c.  S6,  s.  75. 

An  insurance  broker  was  eji^loyed  by  promeaim 
to  effect  three  policiet  upon  a  veitel,  vihiek  he  dU, 
adcancinff  the  premiums.  A  total  loit  kamg 
oi-'-arred  the  broker  received  the  neceaiary  doeu- 
VII- me  from  the  proeeeulor  to  collect  the  moiKirt 
in$tired,and  thereupon  eoUecled  the  amoantt dut 
upon  luio  of  the  policiee,  by  cheques  payable  to  kii 
order,  tchich  he  paid  into  hi»  oam  bank  to  hitotm 
credit.  The  premiume  advanced  by  the  brolteTa»d 
hi»  eommis$ion  on  effnetiitg  the  polieiet  and  rt- 
ceioing  the  hseee  were  unpaid  to  him.  The  brotm 
on  being  aikedfor  the  moneye  after  they  had  betn 
received,  eaid  they  uiere  not  due  until  a  fyiitn 
day,  and  lubsequenlly  made  exetitet,  and  aid  lut 
pay  over  the  sums  received  on  occount  of  tie 
lo$iea  to  the  protecalor.  The  jury,  in  aiuvwr  la 
a  guettion  left  to  them,  found  that  the  paUetei 
had  been  intruited  to  the  broker  for  a  fecial 
purpose,  viz.,  that  he  should  receive  the  moneyt 
due  on  them,  and  forthwith  pay  thevt  over  to  tke 
proaeeuior.  There  was  no  evidence  to  tupport 
guck  a  finding  in  the  caee. 

Held,  thnt  there  wot  a  mitearriage,  and  a*  llu 
court  had  no  power  to  direct  a  new  tritii,  tki 
conviction  tkould  be  quaehed. 

3emble,  that  a  marine  policy  of  inturanee  Ufm 
which  a  ioee  hue  occurred  in  reepeel  of  the  perSt 
ineured  againet  it  a  eecurity  for  the  payment 
of  money  within  the  firal  branch  of  teef.  75  of 
24  |-  25  Vict,  c  76. 

Qiuere,  vihelher  euch  a  policy  it  a  chattel  or  m1«- 
able  eeeurily  unlhin  the  iecojid  branch  of  (U 


At  the  Eession  of  the  Central  Criminal  CouL 
held  on  Monday,  the  28th  Feb.  1876,  the  prisoMr 
was  tried  before  me  upon  an  indictment,  the  saocod 
count  of  which  was  founded  on  the  second  bnnd 
of  the  75th  section  of  the  stat.  24  Ai  25  Tiot.  cK 
and  was  as  follows  : 

Second  Count — And  the  jurors,  Ac,  that  tba 
said  William  Ananias  Croge,  trading  nnder  tlM 
style  aud  firm  of  Overall,  Son,  and  Co.,  hereto- 
fore, to  wit,  on  the  •^7th  Nov.  1875,  witbin  iIm 
jurisdiction  of  the  said  Central  Criminal  Cooit, 
did  entrust  the  said  William  Thomas  Angastai 
Tatlock,  as  his  broker,  attorney,  and  agonWwitl* 
'oluable  securities  to  wit,  two  pnliriw  1* 


for  6501.,  end  500L  respaotivdr  tor  ■ 
special  purpose,  that  is  to  say,  that  bo  Uis  wid 
W.  T.  A.  Tatlock  should  reoeiTe  the  said  saw 
of  650t.  and  500t.,  which  were  then  doe,  nd 
payable  on  the  said  policies  of  innuwwa  ud 
forthwith  pay  over  to  the  SMd  W.  A.  Gnga  tbi 
said  sum  oC  11881.  10«.,  withoob  mit  BBWiaiV 
lo  him  the  said  W.  T.  A.  Tatlock,  to  b«U,  d 
I  tTS.nsfer,  or  pledge  the  said  nli    *  ' 
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said,  do  my  that  the  said  W.  T.  A.  Tattook,  being 
K  broker,  attorney,  and  agent,  as  aroreaaid,  oa 
the  day  and  year  aforeaaid,  and  irithin  the  jurta- 
diction  afore&ajd,  in  violaitian  of  goad  faltb,  and 
contnrv  to  the  aaid  object  and  purpose  for  which 
the  said  valuable  aecuriCies  irere  entrnated  to  the 
said  W.  T.  A.  Tatlock,  as  afoTesaid,  unlairfully 
did  convert  to  hie  own  uae  and  benefit  a  certain 
p«rt  of  the  proceeda  of  the  said  valuable  eeciiri- 
ties,  to  wit,  the  aaid  num  o!  11331.  10*.,  contrary 
to  the  form  of  the  statnCe.  &o.,  and  againat  tho 
peace,  Ac. 

The  facts  adduced  in  evidence  were  these ; 
The  prisoner  was  on  insurance  broker  in  tha 
city  of  liondon.  trading  as  TstlocW  Brothers,  and 
inKovember  1875,  waa  employed  by  W.  A.  CraRO 
(trading  under  the  style  of  S.  Overall,  Sona  and 
Company)  to  effect  for  him  (Crage)  an  insurance 
on  tbe  cargo  of  a  ship  called  the  Agalha  to  the 
extent  of  liJSOI.  The  priaoner  was  to  pay  the 
neceesaiy  preminm.  He  delivered  to  Cnige  the 
following  roemoraadum  : 

LoDdcn,  17th  Not.  1S7S. 
Tatlock  BrotheiB 

To  HeuiB.  Ovenll,  Son  and  Co. 
Dr.  to  Inamanoa  foe  IS50I.  on  Agatha 

at  30*.  per  unit £24  15    0 

Duty  0    4    3 


3U.iet.3d. 


2    7    0 


£23  12  3 
Tatlock  BBOTBsaa. 
On  the  27th  Nov.  prisoner  was  at  Crage's 
ooantiag  house,  and  Cfrage's  clerk  aaid  to  him, 
"  By  the  by,  Mr.  Tatlock,  we  have  an  acconnt  due 
to  yoa  "  (alludinK  to  the  above).  Prisoner  replied, 
"  Oh,  never  mina  that,  I  shall  have  to  give  yoa  a 
cheque  presently."  The  loss  of  the  Agatha  was  by 
this  time  known.  The  clerk,  in  consequence  of 
this  statement  by  the  priauner,  did  not  give  him 
a  cheque  for  the  amount  of  the  premium.  On 
the  27th  Nov.  1875,  Crage  having  heard  of  the 
loss  of  the  Agatha,  gave  the  prisoner  directions  to 
obtain  the  money  on  the  policies,  and  wrote  to 
htm  aa  follows  ; 

IxnidDti,  27th  Nov.  1375, 102,  Lower  ThameH-itreet. 
Mma*.  Tktlook  ud  Brothers. 

Q«ntlemeii, — Herewith  we  hiiod  yon  the  neoMiary 
doonmciite  for  roooveriiiK  the  amount  insBred  on  Agatha, 
Lerwiok,  and  list  of  eame,  which  pleue  sign  utd  retom 
nr  btaiei. — Weaie,  gentlemen,  jonrBtmlj,  S.OviaALL, 
Soji  and  CoKFUfT. 

With  that  letter  Crage  sent  to  prisoner,  and 
prisoner  received  three  policies  of  inanrance  for 
the  sums  of  6501.  in  the  Archangel  Office.  5002.  in 
the  Imperial  Office,  and  5001.  by  underwriters,  the 
Okptain'a  protest,  and  bill  of  lading,  and  a  letter 
from  Lloyd's  agent. 

On  the  17th  Dec.  the  prisoner  received  from  the 
Imperial  Office  the  5(Xl.  on  their  policy  by  a 
flbeqna  payable  to  his  order,  and  he  paid  that 
dbeque  mto  his  own  bank,  the  Union,  to  his  own 
tvedit,  and  it  was  cashed  and  credited  to  him. 

Ob  t^e  31st.  Deo.  the  prisoner  rooeived  from 
Um  Aiohougel  Office  the  6501.  on  their  policy,  by 
ft  cbeqno  payable  to  his  order,  and  he  paid  that 
obeqna  into  his  own  boiik,  to  his  own  credit,  and 
it  vsB  oubed  and  credited  to  him. 

Ob  tbo  llth  Jan.  1876,  prisoner  wrote  and  sent 
to  Ofi^a  tiis  following  m«iD(>nuidDm  : 


London,  lOth  Jan.  1876. 
From  Tatlock  Brothers. 

To  Mesara.  S.  Overall,  Son  and  Co. 
Cr.— By  total  Iobh  per  Agatha  .  £1650  0  0 
Leas  oommiBBion  rBcoiring     16  10    0 

.£16)3  10    0 
Dne  17th  Jan.   1376    aabjeot  to  payment  by 
nnderwritets. 

Tatlock  BKOTBaaa. 
Crage  called  on  prisoner  twice  for  the  money, 
and  the  prisoner  said  it  was  not  due  until  Ihe  17th 
Jan.  Again  on  the  18th,  Crage  called  upon  htm 
and  asked  for  the  money,  and  prisoner  said  he 
could  not  let  him  have  it  at  present,  but  should  be 
able  to  let  him  have  it  on  Saturday,  or  some  of  it. 
On  the  19th,  prisoner  went  to  Crage  and  said 
he  could  not  gel  the  money  till  Saturday,  and 
would  let  Crage  know  on  the  following  Thursday 
how  much  he  (prisoner)  could  gel  by  Saturday. 
Ou  Che  20th  Jan.  prisoner  wrote  and  sent  to  Crage 
the  following  memorandum : 

London,  20th  Jan.  1676. 
From  Tatlook  Brothen. 

To  Uestra.  S.  Overall,  Son  and  Co. 
Agatha. 
Dear  Sirs, — We  Icar  that  we  shall  be  tnuible  to  exceed 
10001.  upon  the  loss  for  the  above-named  veaiel  on  Satnir- 
day  next.— Tours  tmly,  Tatlock  Bbothsbs. 
t  Upon  the  receipt  of  that  memorandum  Crage 
called  upon  prisoner  for  the  money,  who  said,  "  It 
would  bf  imiioasible  for  a  broker  to  carry  on  his 
business  if  he  bad  to  pay  immediately."  Crage 
replied,  "Having  had  the  money,  as  I  presume 
you  have,  you  should  pay  it  at  once.  Yoa  have  no 
business  to  withbold  it.  Let  me  see  the  policies." 
Prisoner  thereupon  went  to  a  safe  and  rummaged 
it  and  then  said,  "I  have  not  the  policies,  the 
office  has  kept  them."  Crage  replied,  "The 
office  would  not  have  iiept  them  unless  they  had 
paid  for  them."  The  priaoner  said,  "Two  of  the 
offices  bate  settled  with  me  in  account ;"  and 
pj-isoner  then  handed  to  Crage  one  of  ihe  three, 
VIZ.,  the  underwriter's  policy  for  5001,,  and  Crage 
himself  obtained  the  money  on  that  policy. 

The  prisoner  never  puid  Crage  any  money,  and 
on  the  27th  Jan.  1876,  he  filed  his  petition  for  liqui- 
dation, with  a  statement  of  debts  25001.,  and 
returned  Crage  as  a  creditor  lor  11121.  5g.  lid. 
The  truiitee  under  the  prisoner's  liqiiidation 
received  the  balance  (about  6001.-)  standing  to  the 
credit  of  the  prisoner  at  the  Union  Bank ;  and  6ve 
creditors  only  having  proved  under  the  liquidation, 
the  prisoner  s  discharge  under  the  liquidation  was 
granted.  Mr.  Crage  did  not  prove  but  repudiated 
the  liquidation  altogether. 

It  was  contended  by  Ur.  Straight,  on  behalf  of  the 
prisoner,  that  the  facta  as  proved  did  not  show  the 
prisoner  to  have  commixed  the  offence  mentioued 
lu  the  statute,  and  ihat  1  ought  so  tell  the  jury. 
I,  however,  laid  the  facts  before  the  jury,  and 
asked  them  the  follotring  questions,  viz. : 

1.  Did  Crage  intrust  the  prisoner  with  the  two 
policies  of  insurance? 

2.  Did  he  intrust  him  with  them  for  a  special 
purpose  P 

3.  Was  that  special  purpose  that  he  should 
receive  the  moneys  and  forthwith  pay  over  the 
moneys  when  received  to  Crage  P 

i.  Had  the  prisoner  any  authority  to  sell, 
negotiate,  transfer,  or  pledge  them  P 

5.  Did  he,  in  vioVaAAoQ  ol  ^o^A  Wi^iln,  viA  i»«i-. 
tary  to  the  yurpoaa  fox  -w^iirtvXXiftT  -mstfe  \q.\.-k^s.x»^ 


392 


MAGISTRATES'   CASES. 


0.  Cas.  R.] 


Rbo.  V,  Tatlook. 


[G.  Cab.  B. 


to  him,  coDTert  any  part  of  tbe  proceeds  to  his 
own  use  ? 

The  jury  answered  questions  1,  2,  3.  and  5  in  the 
afTirmative,  and  No.  4  in  the  negative,  and  under 
my  direction  they  found  the  prisoner  guilty,  and 
the  verdict  was  so  recorded. 

The  question  reserved  by  me  for  the  consider- 
ation of  the  Court  above,  is  whether  the  facts  as 
proved  were  sufficient  to  constitute  the  offence 
mentioned  in  the  statute,  or  whether  I  ought  to 
have  directed  tbe  jury  to  find  a  veridct  of  not 
guilty. 

The  prisoner  is  in  custody  awaiting  judgment. — 
R.  Malcolm  Kerr,  Commissioner,  Ac. 

June  24. — Straight,  for  the  prisoner. — The 
prisoner  was  indicted  under  the  second  branch  of 
sect.  76  of  the  24  &  25  Vict.  c.  96,  for  unlawfully 
concerting  in  violation  of  good  faith,  and 
contrary  to  the  purpose  for  which  the  same 
were  ei  trusted  to  him,  the  proceeds  of  cer- 
tain valuable  securities  intrusted  to  him  for  a 
special  purpose,  tbat  is  to  say,»  that  he  should 
receive  the  sums  payable  thereon  and  forthwith 
pay  over  the  same  to  the  prosecutor.  The  75th 
section  provides  for  two  aistinct  offences.  The 
first  branch  orovides  for  the  case  of  an  agent 
"  intrusted  with  money,  or  a  security  for  the  pay- 
ment of  money,"  with  a  direction  in  writing  as  to 
the  application  thereof,  who  shall  in  violation  of 
good  faith  and  contrary  to  the  terms  of  such 
direction  convert  the  same  or  any  part  of  the  pro- 
ceeds to  his  own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the  person  by 
whom  he  shall  have  been  so  intrusted.  The  secona 
branch  provides  for  the  case  of  an  agent  intrusted 
with  "any  chattel  or  valuable  security,  or  any  power 
of  attorney  for  the  sale  or  transfer  of  stock  "  for 
hafe  custody  or  any  special  purpose  without  any 
authority  to  sell,  negotiate,  transfer  or  pledge, 
who  shall  in  violation  of  good  faith  and  contrary  to 
the  purpose  for  which  the  same  shall  have  been 
intrusted,  sell,  negotiate,  transfer,  or  pledge,  or  in 
any  manner  convert  to  his  own  use  or  benefit,  or 
the  use  or  benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been  so  intrusted, 
such  chattel  or  security  or  the  proceeds  of  the 
same  or  any  part  thereof.'*  Upon  this  indictment 
under  the  second  branch  the  conviction  was  wrong, 
for  there  was  no  dealing  by  the  prisoner  with  the 
policies  of  insurance  contrary  to  the  purpose  for 
which  the  same  were  intrusted  to  him.  It  will 
not  do  to  say  the  offence  is  divisible  into  two 
parts,  (1)  converting  the  security,  (2)  converting 
the  proceeds,  for  it  is  contended  '^hat  to  render  the 
agent  liable  for  converting  the  proceeds  he  must 
first  convert  the  security  contrary  to  the  terms  of 
the  provision.  The  case  of  Beg  v.  Cooper  (12  Cox, 
C.  C.  too ;  L.  Rep.  2  C.  C.  K.  127)  is  in  favour  of 
the  prisoner.  In  the  present  case  the  prisoner 
was  intrusted  with  the  policies  of  insurance  to 
collect  what  was  due  upon  them.  He  was  en- 
titled to  hand  them  over  to  the  underwriters ;  and 
the  cheques  he  received  for  the  losses  were  payable 
to  his  order,  and  there  was  nothing  wrong  in  his 
paying  them  in  to  his  own  bankers.  Then  at  what 
moment  ^^^as  there  any  fraudulent  conversic  n 
within  the  meaning  of  the  section  P  According  to 
the  course  of  dealing  the  prisoner  was  entitled  to 
deduct  what  was  owing  to  him  by  the  prosecutor 
for  premiums  and  commission.  There  was  no 
evidence  in  the  case  of  any  f  randxiVeiit  cotiveT«i\oti 
at  the  time  he  paid  the  cheques  into  bia  baxiVeT^ 


A 


He  was  entitled  to  hold  the  cheques  according  to 
the  usage  of  business  among  insurance  brok^v. 

Besley,  for  the  prosecution. — ^First,  as  to  the  con- 
struction of  the  statute.  The  second  branch  at 
sect.  75  comprehends  two  cases,  (1)  where  the 
agent  fraudulently  converts  the  valoable  secaritj, 
(2)  where  he  fraudulently  converts  the  proceeds  of 
a  valuable  security  correctly  dealt  with.  That 
this  is  the  right  construction  would  appear  to  be 
so  from  the  course  of  legislation  on  this  subject. 
The  first  statute,  52  Geo.  3,  c.  63,  s.  1,  did  nol 
contain  the  words  "  or  the  proceeds  of  the  same." 
They  were  introduced  into  the  7  &  8  Geo.  4,  c  29, 
s.  49,  apparently  to  meet  cases  like  the  present, 
and  the  24  &  25  Vict.  c.  76,  s.  75,  follows  the  words 
of  that  enactment.  The  case  of  Reg.  t.  Cooper 
may  be  reviewed.  Secondly,  as  to  the  facts  stated 
in  the  case.  [Cock burn,  C.J. — ^What  evidence 
was  there  to  show  that  the  piisoner  was  bound  to 

Eay  over  the  proceeds  by  a  certain  day  P]  The 
roker's  month  had  elapsed  when  he  was  asked  to 
pay  over  the  proceeds.  Besides,  after  verdict  the 
court  will  assume  that  there  was  evidence  to  sup- 
port the  finding  of  the  jury:  {Hayman  r.  7%e 
Qvpen,  L.  Rep.  8  Q.B.  102).  Cur.  adv.  mtt. 

Nov.  18. — CocKBURX,C.J. — The  defendant  was  in- 
dicted under  the  75th  section  of  the  24  A  25  Vict 
c.  ^6.  The  facts  are  as  follow  :  Having  negodated 
as  broker  certain  policies  of  insurance  on  a  ship 
belonging  to  the  prosecutor,  and  the  ship  having 
been  lost,  the  defendant  was  intmsted  with  the 
policies  for  the  purpose  of  collecting  the  amoonti 
due  upon  them.  These  he  received  in  cheques  pli- 
able to  his  own  order,  which  he  indorsed  and  Dud 
into  his  bankers  to  his  own  credit ;  bat  he  fiukd, 
either  then  or  at  any  time  afterwards,  to  pay  the 
amount  to  the  prosecutors,  and  two  montns  krter 
filed  a  petition  for  liquidation.  The  jury,  in 
answer  to  questions  specifically  put  to  them  by  the 
learned  commissioner  before  whom  the  case  was 
tried,  found  expressly  that  the  prisoner  was  in- 
trusted with  the  policies  for  a  special  inirpme, 
namely,  that  he  should  receive,  and  when  n- 
ceived,  forthwith  pay  over  the  moneys  to  ttie  pro* 
secntors.  They  further  found  that  the  prisoner 
had  no  authority  to  sell,  negotiate,  transler,  or 
pledge  the  policies  ;  and  that,  in  violation  of  good 
faith,  and  contrary  to  the  purpose  for  which  thef 
were  intrusted  to  him,  he  converted  the  prooeev 
to  his  own  use.  Upon  which  they  were  directed 
by  the  learned  commissioner  to  find  the  prisoner 
guilty.  The  question  submitted  to  bb  is,  wlMftlMr 
the  facts  as  proved  were  sufBoient  to  oonstifeaie 
the  offence  mentioned  in  the  statnte,  or  whether 
the  jury  should  have  been  directed  to  &id  a  Taidict 
of  not  guilty.  It  appears  to  me  plain  that  there 
has  been  a  miscarriage  in  this  case.  Bat  I  mmnif 
know  in  what  position  we  are  placed  as  to  toe 
decision  we  can  pronounce,  whetner  oar  opioioB 
is  asked  upon  the  facts  as  found  by  the  jury,  or 
on  the  facts  as  proved  by  the  evidence ;  it  being  to 
my  mind  perfectly  plain  not  only  that  the  rigiit 
questions  nave  not  been  put  to  the  jory,  but  abo 
that  the  answers  to  the  questions  as  pot  an 
directly  contrary  to  the  evidence.  The  praptf 
remedy  would  be  a  new  trial,  bat  that  we  have  eo 
authority  to  direct.  I  think,  howew,  that  thf 
form  in  which  the  question  is  pat  leavea  it  opei 
to  us  to  say  whether  the  learned  ooiiiiiiniioMr« 
instead  of  putting  any  qaestioiia  to  the  vuft 
^KsxWxsSit  npon  the  evidence  havB  dirooted  wiii 
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have  been  the  proper  course,  the  evidence  being, 
in  my  opinion,  insufficient  to  warrant  a  conviction. 
The  case  turns  on  the  construction  of  the  second 
branch  of  the  section  referred  to,  which  enacts 
that  "whosoever  having  been  intrusted  either 
solely  or  jointly  with  any  other  person,  as  a  banker, 
merchant,  broker,  attorney,  or  other  agent,  with 
any  chattel  or  valuable  security,  or  any  power  of 
attorney  for  the  sale  or  transfer  of  any  share  or 
interest  in  any  public  Stock  or  Funds,  whether  of 
the  United  Kingdom  or  of  any  Foreign  State,  or 
in  any  stock  or  fund  of  any  body  corporate,  com- 
pany, or  society,  for  safe  custody  or  for  any  special 
purpose  without  any  authority  to  sell,  negotiate, 
transfer,  or  pledge,  shall  in  violation  of  good 
faith,  and  contrary  te  the  object  or  purpose  for 
which  such  chattel,  security,  or  power  of  attorney 
shall  have  been  intrusted  to  him,  sell,  negotiate, 
transfer,  pledge,  or  in  any  manner  convert  to  his 
own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  shall 
have  been  so  intrusted,  such  chattel  or  security,  or 
the  proceeds  of  the  same  or  any  part  thereof,  or 
the  share  or  interest  in  the  stock  or  fund  to  which 
such  power  of  attorney  shall  relate,  or  any  part 
thereof,  shall  be  guilty  of  a  misdemeanor."  I 
entertain  very  serious  doubt  whether  a  policy  of 
insurance  comes  within  this  section.  The  term 
*'  chattel "  is  intended,  I  think,  to  apply  to  objects 
which  can  be  sold,  bartered,  or  pledged,  and  a 
policy  of  insurance  cannot  be  said  to  be  a  "  valu- 
able security  "  any  more  than  a  contract  of  sale  or 
any  other  contract.  It  is  simply  a  contract 
whereby,  in  consideration  of  a  premium,  one  party 
insures  another  against  a  given  loss.  Unless  the 
loss  occurs  nothing  is  payable.  A  valuable  security 
is  one  on  which  money  is  payable  irrespective  of 
any  contingency.  Moreover,  a  policy  of  insurance 
upon  which  money  is  received  is  neither  **  sold," 
•'  negotiated,"  "  transferred,"  or  "  pledged,"  in  anv 
sense  of  the  word.  The  money  due  on  it  is  paid, 
and  the  contract  comes  to  an  end,  just  as  when 
mo^ey  is  paid  on  a  contract  of  sale.  I  likewise 
entertain  very  serious  doubt  whether  this  enact- 
ment extends  to  a  case  in  which  a  person  intrusted 
with  any  of  the  instruments  enumerated  in  the 
section  for  the  purpose  of  disposing  of  it  or  receiv* 
in|;  money  on  it,  having  done  so  embezzles  the 

J  proceeds.  The  enactment,  if  the  words  are  care- 
ully  followed,  appears  to  me  to  apply,  and,  indeed, 
to  be  intended  to  apply  solely  to  the  dealing  with 
securities  without  authority,  and  contrary  to  the 
purpose  for  which  they  were  intrusted,  and  in  so 
doing  converting  the  instrument  or  the  proceeds 
of  it  to  the  Qtjte  of  the  party  so  violating  his  trust. 
But  here  the  party  uses  the  instrument  for  the 
▼ery  purpose  for  which  It  was  intrusted  to  him, 
namely,  that  of  receiving  the  money  due  on  it. 
Let  us  assnme,  for  the  purpose  of  the  argument, 
that  he  afterwards  embezzled  the  money.  He  still 
cannot  be  said  to  have  dealt  with  the  policy  *'  with- 
out anthoiity,"  which  by  the  express  terms  of  the 
statute  is  an  essential  element  of  the  offence.  It 
may,  however,  be  said,  that  if  an  instrument  is 
intrusted  to  a  person  for  the  purpose  of  his 
reoeiviog  money  upon  it  and  handing  over  the 
money  so  received  to  the  principal  he  receives  it 
for  a  **  special  purpose,"  and  that  if  the  agent 
reoeiTes  such  money  with  the  intention  of  apply- 
ing it  to  his  own  use  instead  of  handing  it  over 
lo  the  person  employiog  him,  the  authority  being 
▼iolated  by  the  intmmed  fraud,  he  is  acting  with- 


out  authority  as  well  as  in  violation  of  good  faith. 
Assuming:  this  to  be  so,  and  that  a  party  receiving 
money  on  an  instrument  intrusted  to  him  for  the 
special  purpose  of  his  receiving  the  money  due 
upon  it,  and  forthwith^  handing  such  money  over 
in  specie,  and  who  at  the  time  he  receives  the 
money  intends  in  violation  of  good  faith,  to  apply 
it  to  his  own  use,  commits  the  offence  created  by 
the  statute,  I  doubt  exceedingly  whether  that 
would  be  so,  where  the  money  having  been 
received  with  an  honest  intention,  the  fraudulent 
design  of  misappropriating  it  afterwards  arose. 
If  this  doubt  be  well  founded,  it  would  be  a 
question  for  the  jury  whether  the  defendant  at 
the  time  he  received  the  money  intended  to  ap- 
propriate it  to  his  own  purposes,  a  question  which 
was  not  submitted  to  the  jury  in  the  present 
case.  At  all  events,  it  is  to  my  mind  perfectly 
clear  that  unless  there  was  at  the  time  the  money 
was  received  the  fraudulent  intention  of  keeping 
the  money,  in  which  case  the  statute  may  possibly 
apply,  it  cannot  apply  to  a  case  in  which,  by  the 
understanding  of  the  parties,  the  person  receiving 
the  money  is  not  to  hand  it  over  at  once  to  the 
principal,  but  is  to  carry  it  to  an  account  between 
them  and  to  pay  it  only  in  settlement  of  such 
account.  That  such  was  the  understanding  be- 
tween the  prosecutors  and  the  defendant  whether 
as  arising  from  the  general  custom  of  trade  a^ 
between  insurance  brokers  and  their  principals, 
or  from  the  course  of  dealing  between  these  imme- 
diate parties  appears  to  me  to  result  from  the 
evidence.  No  evidence  having  been  given  as  to 
any  general  custom,  I  do  not  think  we  are  at 
liberty  to  take  notice  of  the  statement  of  such  a 
custom  occurring  in  any  work  on  insurance  law ; 
but  sufficient  evidence  of  the  understanding  be- 
tween the  parties  is  to  be  found  in  the  fact  that 
when  the  defendant  is  applied  to  for  the  money 
received  on  the  policies,  he  answers,  while  acknow- 
ledging the  receipt,  that  it  will  not  be  due  to  the 
prosecutor  for  a  month,  and  this  is  acquiesed  in ; 
affording,  as  it  seems  to  roe,  at  all  events  prima 
facie  (and  no  evidence  was  offered  on  the  part  of 
the  prosecution  to  rebut  the  presumption)  good 
ground  to  infer  that  the  defendant  either  by  the 
custom  of  business,  or  the  course  of  dealing  between 
himself  and  his  principals,  was  entitled,  instead  of 
paying  over  the  money  at  once,  to  hold  it  and 
treat  it  as  his  own  for  a  time,  settling  for  it  only 
in  account  when  the  time  for  settlement  came. 
If  such  were  not  the  terms  on  which  the  defendant 
was  employed,  it  was  for  the  prosecution  to  rebut 
the  inference  which  arises  from  the  facts  I  have 
referred  to.  Assuming  such  a  case  to  be  within 
the  statu tCj  it  would  be  a  question  for  the  jury 
whether  the  defendant  at  the  time  the  money  was 
received  intended  to  embezzle  it.  Possibly  proof 
that  a  party  receiving  money  under  such  circum- 
stances was  and  knew  himself  to  be  hopelessly 
insolvent,  and  being  aware  that  his  account  at  his 
bankers  was  heavily  overdrawn,  paid  the  money 
in  to  the  credit  of  his  account,  knowing  that  the 
effect  of  his  so  doing  would  be  that  it  would  be 
totally  lost  to  the  party  entitled  to  it,  might  be 
sufficient  evidence  of  an  intention  to  convert  the 
proceeds  to  his  own  use,  although  under  other 
circumstances  the  payment  of  the  money  into  his 
bankers  might  have  been  perfectly  legitimate. 
But  the  only  evidence  of  insolvency  in  t\\A  ^^^t^^^^ts^* 
case  was  that  two  inoT\\»\A  WLXat  \2tA  t^^\\!v>  ^  ^(^^ 
money  ikkd  def endan\i  &\«dL  «b  i^\i\Nl\oTv  \qt  Xvx^a^a^ 
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tion.  At  the  time  he  received  it  he  may  have 
been  solyent.  It  was  for  the  proseoution  to  give 
evidence  as  to  the  state  of  his  circumstances, 
if  it  conld  be  shown  that  he  was  insolvent  when 
the  money  was  received,  so  as  to  raise  the  infer- 
ence that  in  paying  it  into  his  bankers,  he  intended 
to  defrand  the  prosecutor  of  the  amount.  No 
such  evidence  hi&ving  been  given,  I  think  that 
even  supposing  the  case  to  be  within  the  statute, 
as  to  wnich  I  entertain  great  doubt,  the  learned 
Commissioner  should  have  held  that  there  was  no 
case  to  go  to  the  jury,  and  should  have  directed 
an  acquittal.  I  am  therefore  of  opinion  that  the 
conviction  was  wrong,  and  should  do  ouashed. 

Kellt,  C.B. — I  think  it  is  so  tar  doubtful 
whether  a  marine  policy  of  insurance  upon  which 
a  loss  has  occurred  and  a  sum  of  money  has 
become  payable  is  a  chattel  or  a  valuable  security 
within  the  meaning  of  the  75th  section  of  the  Act, 
that  I  do  not  feel  justified  in  dissenting  from  the 
judgment  of  acquittal  upon  which  the  other 
members  of  the  Court  have  agreed.  In  addition, 
however,  to  the  judgment  of  Baron  Pollock,  in 
which  I  entirely  concur,  I  would  observe  that  I 
cannot  accede  to  the  doctrine  that  because  a  man 
whose  duty  it  is  to  pay  over  a  sum  of  money  to 
another,  pays  it  into  his  bankers,  and  afterwards 
draws  it  out  by  cheques,  and  then  goes  into 
liquidation  or  becomes  bankrupt,  he  may  not 
have  been  guilty  of  a  criminal  offence  within  this 
statute,  or  of  what  under  other  circumstances, 
would  have  amounted  to  embezzlement.  It  ap- 
pears to  me  that  if  the  prisoner  after  he  had  re- 
ceived the  money  and  ought  to  have  paid  it  to  the 
Srosecutors,  and  after  paying  it  into  his  bankers 
rew  it  out  a^in,  knowingthat  he  was  insolvent, 
and  applied  it  to  his  own  use,  knowing  that  he 
could  never  make  it  good,  he  was  guilty  of  fraudu- 
lently converting  the  proceeds  of  the  policy  to  his 
own  use,  and  that  if  the  policy  had  clearly  been  a 
chattel  within  the  statute,  the  conviction  would 
have  been  right.  But  for  the  reasons  already 
stated,  I  agree  that  it  should  be  quashed. 

Bbamwell,  B. — I  am  of  opinion  for  the  reasons 
given  in  my  brother  Amphlett's  judgment,  that 
these  policies  were  not  valuable  securities  en- 
trusted to  the  prisoner  for  a  special  purpose  within 
the  meaning  of  the  second  part  of  sect.  75,  but 
were  securities  for  money  within  the  first  part  of 
the  section,  and  were  entrusted  to  the  prisoner 
for  such  purpose  as  to  make  the  case  within  the 
first  part  haa  there  been  a  direction  in  writing, 
and  as  there  was  none,  the  conviction  cannot  be 
sustained. 

Amphlett,  B. — I  am  of  opinion  that  the  con- 
viction must  be  quashed.  The  indictment  is 
framed  upon  the  second  branch  of  the  75th  sec- 
tion of  the  24  <&  25  Vict.  c.  96,  and  the  case 
alleged  against  the  defendant  is,  that  being  en- 
trusted as  a  broker  with  certain  ship  policies  for 
the  special  purpose  of  receiving  the  monies  due 
thereon  and  paying  over  the  same  forthwith  to 
the  prosecutor,  he  fraudulently  converted  the 
same  to  his  own  use.  Now  looking  at  both 
branches  of  the  section  which  we  ought  to  do  for 
the  purpose  of  arriving  at  the  true  meaning  of 
either,  it  appears  to  me  that  the  second  branch 
only  deals  with  the  case  of  chattels  and  securities 
sold  or  converted  into  money  without  authority, 
and  does  not  embrace  in  its  provisions  policies 
like  these  which  were  entrustea  to  the  defendant 
for  collection.     For  we  must  observe  that  the 


section  only  relates  to  certain  classes  of  agents 
whom  the  Legislature  has  not  thought  fit  to  make 
amenable  to  the  ordinary  law  of  embezzlement, 
and  it  is  only  therefore  under  defined  oonditions 
and  safeguards  that  such  agents  can  be  proceeded 
against  criminally  for  misappropriating  moneys  or 
securities  entrusted  to  them.  The  general  schane 
appears  to  be  this.  If  moneys  or  secarities  which 
they  are  authorised  to  convert  into  money,  are 
entrusted  to  agents  of  this  character,  they  are 
only  answerable  criminally  for  a  fraudulent  mis- 
appropriation if  a  direction  in  writing  as  to 
the  disposal  of  such  monies  was  given.  That  it 
provided  for  by  the  first  branch  of  the  section, 
which  embraces  the  case  we  are  considering,  for  I 
cannot  doubt,  having  regard  to  the  Interpretatioo 
Clause  that  the  policies  were  securities  for  tfat 
payment  of  money  within  the  meaning  of  the 
section.  There  remained  the  case  (which  wm 
supposed  also  to  require  the  protection  of  the 
criminal  law)  of  chattels  or  securities  entrusted  to 
such  agents  for  safe  custody,  or  for  some  special 
purpose  without  authority  to  sell  or  convert  into 
money,  and  that  is  provided  for  by  the  second 
branch  of  the  section,  which  makes  each  a^peoti 
criminally  liable  for  a  fraudulent  misappropriatioB 
of  such  last  mentioned  chattels  or  securities,  or  of 
the  proceeds  of  the  same.  It  has  been  argued 
that  these  last  words  can  have  no  meaning  umeu 
they  are  held  to  refer  to  securities  other  than 
those  which  they  had  no  authority  to  oonvort  into 
money.  I  think  this  is  a  mistake ;  these  words  are 
not  to  be  found  in  the  first  Act  (52  Gea  3,  c.  (S8) 
on  this  subject,  but  were  inserted  in  the  snbeeqaent 
Acts  for  the  obvious  purpose,  as  it  appears  to  me 
of  meeting  the  case,  which  may  well  happen,  of 
such  agent  selling  or  at  all  events  alleging  toatbe 
had  sold  honestly  though  without  authority,  and 
afterwards  yielding  to  temptation  and  fraodnlently 
converted  the  proceeds  to  his  own  use.  Withooft 
these  words  the  agent  in  such  a  case  would  esoape, 
or  it  might  at  all  events  be  more  difficult  to  con- 
vict him.  The  irrational  consequences  that  might 
occur  if  securities  dealt  with  by  the  first  were  idto 
held  to  be  comprised  in  the  second  branch  of  the 
section  are  numerous,  and,  as  it  appears  tome^ 
afford  a  strong  argument  that  it  was  not  to 
intended  by  the  Legislature  For  instance,  if  yoo 
gave  such  an  agent  money  for  a  particular  ym- 
pose,  but  not  expressed  in  writing,  he  wovdd  not 
be  criminally  responsible ;  but,  if  you  bad  given 
him  a  cheque  and  told  him  verbally  to  get  it  cashed 
and  apply  the  proceeds  in  the  same  way,  he  would. 
What  is  the  sense  or  meaning  of  such  a  distinctkm? 
Is  he  not  as  soon  as  he  cashes  the  cheqae,  entrastod 
with  the  amount  exactly  in  the  same  way  as  if  il 
had  been  handed  over  to  him  directly  by  his 
principal  P  Again  it  is  admitted  on  all  hands  tbift 
if  a  debenture  or  other  security  be  entmstedioa 
bit)ker  with  authority  to  sell,  negotiate, 
or  pledge,  the  case  would  not  be  within  the 
branch  of  the  section ;  and  that,  in  the 
a  written  direction  as  to  the  disposal  of  the  ipnr 
ceeds,  he  would  be  civilly,  only  not  criminaQft 
responsible;  but  according  to  the  argnmeni  if 
the  security  were  intrusted  to  him  for  the  pupoia 
of  collecting  the  moneys  due  upon  it»  he  would  hi 
criminally  responsible  for  the  miaapplioatioD  of 
the  proceeds.  I  confess  I  canxiot  see  any  reiHi 
why  be  should  be  criminally  reaponsibla  in  flM 
case  but  not  in  the  other.  It  is  cerUunly  difBodI 
to  bring  a  broker  so  aathoriaed  to  coUeotBMMgft 
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m  a  secnrity  within  the  description  of  an 

aQthorised  to  sell,  negotiate,  transfer,  or 
e,  although,  I  think,  there  is  little  doubt  bat 
he  framers  of  the  section  by  the  use  of  the 

words  imagined  that  thej  had  exhausted 

means  of  conyerting  securities  into  money, 
lot,  however,  think  it  necessary  to  deal  with 
difficulty,  since  my  judgment  is   based  not 

subtleties  of  language,  but  upon  the  broad 
id  that  according  to  the  true  construction  of 
action,  cases  which,  if  there  had  been  a  written 
ion  would  have  fallen  within  the  first  branch, 
)t  in  the  absence  of  such  written  direction 
ithin  the  second  branch  of  the  section.  In 
I  think  that  the  cardinal  principle  of  the 
n  is  that  such  an  agent  is  only  in  the  absence 
rritten  direction  to  be  criminally  responsible 
loneys  which  may  come  into  his  hands  by 
unauthorised  act  of  his  own.  This  construe- 
)f  the  section  was  adopted  and  formed  the 
id  of  an  unanimous  decision  of  the  Court  of 
ftl  consisting  of  five  judges,  in  Beg.  v.  Cooper 
3p.  2  C.  C.  127),  and  I  think  we  are  bound  by 
authority,  even  if  it  be  the  fact,  as  is  alleged, 
Inhere  was  another  ground  unnoticed  by  the 
el  who  argued,  or  the  Judges  who  decided  the 
which  might  have  supported  the  decision. 

the  other  point  argued  before  us  as  to  the 
ency  of  the  evidence  in  point  of  fact  to 
►rt  the  conviction,  I  will  only  say  that  I  find 
Y  difficult  to  understand  what,  if  anything, 
iamed  judge  has  referred  co  us  beyond  the 
(question  on  which  I  have  already  expressed 
)mion.  If  he  meant  to  ask  us  whether  the 
stated  in  the  case  justified  the  findings  of  the 
I  should  sav  they  did  not,  for  I  can  find  in 
ots  as  statea  no  evidence  at  all  of  the  special 
we  stated  in  the  indictment,  and  consequently 
of  the  alleged  conversion. 
BTT,  J.  and  Field,  J.  acquiesced  in  the  judg- 

of  Ampulett,  B.,  and  Archibald,  J.  di^ 
g  the  Long  Vacation. 

AX)CK,  B. — In  so  far  as  the  decision  of  this 
depends  upon  the  proper  construction  to  be 
ipon  the  section  of  the  statute  under  which 
risoner  was  indicted,  the  24  &  25  Vict.  c.  96, 

I  entertained  during  the  argument,  and 
entertain,  considerable  doubt.  I  have  had, 
rer,  the  advantage  of  seeing  the  judgments 
I  have  been  prepared  by  my  learned  brothers, 
banking  as  I  do  that  the  conviction  was  un- 
Actory  for  reasons  to  which  I  will  presently 

I  am  not  prepared  to  differ  with  the  view 
I  has  been  taken  by  the  majority  of  the  court 

the  construction  of  a  statute  which  is 
ibtedly  capable  of  more  than  one  interpreta- 

If  it  could  be  assumed  that  the  construction 
B  statute  which  was  insisted  upon  by  the 
3ution  was  correct,  it  appears  to  me  that 
g  reference  to  the  duty  of  the  prisoner  to 
•ver  to  the  prosecutors  the  sums  of  money 

he  had  received  in  payment  of  the  policies, 
tltto  to  the  false  statement  made  by  the 
ler  to  the  prosecutor  after  he  had  received 

sums,  there  may  have  been  evidence  which 
'  and  ought  to  have  been  submitted  to  the 
with  a  view  to  their  finding  whether  or  no 
isoner,  who  undoubtedly  had  the  money,  had 
rted  it  to  his  own  use  or  benefit  within  the 
ng  of  the  statute.  But  the  prisoner  was  not 
e  clerk  of  the  prosecutors,  he  was  an  iusur- 
broker  OArrying  on  an  independent  buBiness. 


It  must  be  assumed  that  he  had  many  other 
principals  for  whom  he  acted  besides  the  proseca- 
tors,  and  it  does  not  appear  what  had  been  the 
previous  course  of  dealing  oetween  the  prosecutors 
and  the  prisoner  as  to  t'le  payment  of  or  accounting 
by  the  latter  for  money  received  by  him  on  the 
settlement  of  losses.  These  are  matters  having 
an  essential  bearing  upon  the  g^ilt  or  innooenoe 
of  the  prisoner,  and  yet  they  do  not  appear  to 
have  been  explained  bj  the  evidence  or  brought 
to  the  attention  of  the  jury,  who,  by  their  answer 
to  the  third  question,  appear  to  have  assumed 
that  the  duty  of  the  prisoner  was  to  pay  over 
the  money  forthwith  without  having  their  atten- 
tion called  to  or  having  entered  on  the  con- 
sideration of  the  facts  from  which  such  a  duty 
could  be  properly  inferred.  Under  these  ctroum- 
stauces,  when  I  have  to  answer  the  question  which 
has  been  submitted  to  us  by  the  learned  Commis- 
sioner, I  cannot  say  that  I  consider  the  facts  as 
proved  were  sufficient  to  constitute  the  offence 
mentioned  in  the  statute,  and  therefore,  in  my 
judgment  the  conviction  should  be  quashed. 

Conviction  quashed. 


Saturday,  Nov.  25, 1876. 

(Before  Cockbitb.n,  O.J.,  Lord  Coleridge,   C.J., 
Cleasbt  and  Pollock,  BB  ,  and  Field,  J.) 

Beg.  v.  Gale. 

Embezzlement — Proceeds  of  cheque — For  or  on  ac' 
count  of  master — Indictments^  ^  25  Vict.  c.  76, 
«.  68. 
The  head  office  of  an  insurance  company  was  at  L., 
and  there  were  branch  offices  at  M.  and  0.     The 
local  managers  at  If.  and  O.  having  moneys  to 
remit  to  the  head  office,  paid  them  into  local  banks, 
obtaining  cheques  thereon  for  the  amount  payable 
to  the  order  of  the  prisoner  (the  chief  manager,  at 
the  head  offi^^),  and  forwarded  the  cheques  by 
letter  to  the  head  office.    It  was  the  vrisoner's 
duty  to  open  the  letters  ai  the  head  office,  receive 
the  remittances,  and  hand  the  same  over  to  the 
cashier.     The  local  m>anagers  ai  M.  and  O.  re- 
mitted  by  letter  two  such  cheques  for  200Z.  and 
4002.  respectively  to  the  head  office,  which  the 
prisoner  duly  received.     He   indorsed  the  bills, 
got  them  discounted  by  friends  of  his  own,  instead 
of  handing  them  to  the  cashier  to  pay  into  the 
company* s  bank,  and  converted  the  proceeds  to  his 
own  use: 
Held,  thai  the  prisoner  received  the  proceeds  for 
and  on  account  of  his  masters,  and  that  he  was 
properly  indicted  for  embezzling  the  money. 
At  the  quarter  sessions  for  the  borough  of  Liver- 
pool, James  Edward  Gale  was  tried  before  me  upon 
an  indictment  consisting  of  two  counts,  in  the  first 
of  which  the  prisoner  was  charged  with  having, 
on  the  19th  May  1874,  when  a  clerk  and  servant 
to  the  London  and  Lincashire  Fire   Insurance 
Companv  (Limited),  embezzled  400Z.,  the  property 
of  his  said  masters,  and  in  the  second  of  which  he 
was  charged  with   having,  when    in    the    same 
capacity  and  on  the  same  day,  embezzled  2001., 
also  the  property  of  his  said  masters. 

The  evidence  in  support  of  the  charge,  so  far  as 
the  same  is  material,  was  as  follows : 

The  said  company's  head  office  is  in  Liverpool. 
There  are  branch  offices  at  Manchester,  Glasgow* 
and  elsewhere.  The  prisoner  was  the  head 
manager  of  the  oompany,  and  waa  t>Vva\T  ^\^^  ^k^ 
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servant.  In  ordinary  course  he  opened  all  letters 
and  received  all  remittances  sent  to  the  head  office, 
and  handed  the  remittances  to  the  cashier,  who 
kept  the  ordinary  books  under  the  superinten- 
dence of  the  prisoner  as  manager,  and  those  books 
were  from  time  to  time  sobmitted  to  and  checked 
by  Mr.  Blenham,  the  company's  accountant  at 
Liverpool. 

It  frequently  happened  that  the  managers  of 
the  provincial  offices  remitted  cash  or  cheques  to 
the  prisoner  as  chief  manager,  which  it  was  the 
duty  of  the  prisoner  to  hand  on  receipt  to  the 
cashier,  and  in  the  case  of  cheques  it  was  the 
duty  of  the  prisoner  to  indorse  them,  if  they  were 
payable  to  his  order,  and  they  were  then  paid  into 
the  company*8  bankers  by  the  cashier,  and  ac- 
counted tor  in  the  books. 

On  the  19th  May  1874,  the  prisoner  received  on 
account  of  the  company,  by  post  from  Glasgow,  a 
cheque  diSted  the  18th  May  1874,  for  400Z.,  drawn 
by  the  manager  of  the  Glasgow  branch  upon  the 
Gommercial  Bank  of  Scotland,  payable  to  the 
prisoner's  order.  On  the  same  day  the  prisoner 
also  received  on  account  of  the  company,  by  post 
from  Manchester,  a  cheque  for  200Z.,  dated  the 
19th  May  1874,  drawn  by  the  manager  of  the 
Manchester  branch  upon  the  Manchester  and 
Gounty  Bank  (Limited),  payable  to  the  prisoner's 
order. 

The  prisoner  did  not  hand  over  either  of  these 
cheques  to  the  cashier,  or  inforn^  him  or  anyone 
else  of  their  receipt,  except  that  he  acknowledged 
the  receipt  of  them  to  the  Glasgow  and  Manchester 
managers  respectively. 

On  the  same  day,  the  19th  Mav,  the  prisoner 
indorsed  and  cashed  both  the  cheques  through 
private  friends  of  his  own,  who  gave  him  the  cash 
and  paid  the  cheques  into  their  own  banks.  Later 
in  the  day  the  prisoner  paid  6002.  in  bank  notes 
and  gold,  which  was  probably  the  produce  of  the 
cheques,  to  the  cashier  of  the  company,  saying 
that  he  wished  it  to  go  against  his  salary,  which 
was  then  overdrawn  to  that  amount.  The  cashier, 
supposing  the  money  to  be  the  prisoner's  own, 
received  it  from  him,  and  handed  back  to  the  pri- 
soner LO.U.s  for  the  amount  which  he  nad 
received  from  the  prisoner  in  respect  of  the  over- 
draft. 

Shortly  after  sending  the  cheques,  the  Glasgow 
and  Manchester  managers,  according  to  their 
usual  practice,  sent  to  the  prinoner  financial  state- 
mente,  which  among  other  things  contained 
entries  of  the  sending  of  these  cheaues.  These 
statements  should  have  been  handed  to  the  ac- 
countant by  the  prisoner,  who,  however,  suppressed 
them  both. 

The  prisoner's  salary  was  1500L  a  year. 

The  fact  of  the  prisoner  having  received  the 
cheque  for  2001.  was  not  known  to  the  company  or 
the  aocountant  till  about  a  month  later.  The 
prisoner,  when  (questioned,  said  he  would  put  it  all 
right,  and  nothing  was  done  in  respect  of  it  at 
that  time.  The  remittance  of  the  cheque  for  4001. 
was  not  known  to  the  company  or  the  accountant 
till  about  four  months  afterwards,  when  the  pri- 
soner was  no  longer  in  the  company's  service.  The 
prisoner  became  bankrupt,  and  the  company 
proved  upon  his  estate  for  the  amount  of  the 
cheques.  The  prisoner  never  accounted  for  either 
the  cheques  or  the  money. 

At  the  close  of  the  case  for  the  prosecution, 
ooanael  for  the  prisoner  Bubmitted  that  the  pri- 


soner could  not  be  properly  convicted  of  embes- 
zling  either  of  the  sums  charged  in  the  indictment, 
inasmuch  as  the  cheques  were  sent  to  the  prisoner 
payable  to  his  order,  and  required  his  indorsement, 
and  the  prisoner  was  entitled  to  cash  the  cheques 
and  receive  the  cash  which  was  paid  to  him  in 
respect  of  them,  and,  therefore,  there  was  no 
embezzlement  by  him  of  the  said  sums  or  either 
of  them.  It  was  also  submitted  that  there  was  no 
embezzlement,  because  the  identical  money  re- 
ceived for  the  cheques  was  paid  to  the  cashier, 
although  it  was  so  paid  as  the  prisoner's  own 
money  and  in  discharge  of  so  much  of  his  own 
overdraft. 

I  ruled  that  there  was  evidence  of  embessle- 
ment,  but  consented  to  reserve  the  questions  for 
the  consideration  of  the  Gourt  for  Grown  Cssei 
Beserved. 

The  jury  convicted  the  prisoner.  I  did  not 
sentence  him,  but  remanded  him  ontil  the  dedsioii 
of  the  Court  to  the  borough  gaol  at  Liverpod. 

The  question  for  the  Court  is,  whether  there  was 
evidence  of  embezzlement  which  I  was  justified  in 
leaving  to  the  jury. 

John  B.  Aspinall,  Becorder  of  Liverpool 

14th  Nov.  1876, 

Torr,  Q.C.  (Kennedy  with  him)  for  the  prisoner. 
— ^The  prisoner  was  improperly  convicted  of 
embezzlement.  There  was  no  embezzlement  here, 
but  it  was  a  mere  transference  of  the  oheqaes 
from  the  master  to  the  prisoner,  and  like  the  case 
where  a  master  hands  money  to  one  servant  lo 
give  to  another  for  a  specific  purpose,  and  thst 
other  applies  the  money  to  his  own  use.  [Coctr 
BURN,  C. J.— No ;  here  the  prisoner  receivBi  i 
piece  of  paper  from  his  master,  which  he  is  to 
convert  into  money.]  The  cheque  was  not  pvfihle 
until  the  prisoner  put  his  name  on  it.  (Txjrd 
CoLEEiDGE,  C. J.,  referred  to  Beg.  ▼.  Keena^  II  Coi 
G.  C,  123 ;  L.  Bep.  1  C.  G.  B.  113,  to  show  that 
where  a  servant  has  embezzled  a  cheque  and 
converted  it  into  money,  he  may  be  indicted  either 
for  embezzling  the  cheque  or  the  moneyO  Tta 
contention  is  mat  this  was  not  a  case  of  embesile- 
ment,  but,  if  anything,  one  of  larceny,  and  the 
prisoner  was  not  indicted  or  convicted  for  larceny. 
In  the  present  case,  the  prisoner  indorsed  tbe 
cheques,  and  got  cash  for  them  from  his  own 
friends,  not  from  the  banks  on  which  the  cheqoM 
were  drawn.  This  cash  was  not  paid  to  the  pn* 
Boner  for  or  in  the  name  or  on  aoooont  t>f  hit 
masters  within  the  meaning  of  the  Btat.  24  &  21 
Vict.  c.  76,  s.  68.  The  cheques  were  sent  by  the 
local  managers  as  a  means  of  forwarding  mousy 
which  was  constructively  in  possefision  of  ^ 
masters  through  them.  [Gockbuun,  G.J. — Bsm 
does  this  case  differ  from  that  of  »  servant  who 
gives  a  receipt  before  a  customer  will  pay?]  The 
following  cases  were  then  referred  to : 

Reg.  V.  Wilson,  9  Car.  A  P.  27 ; 

Reg.  V.  Beaumont,  6  Cox  C  C. 209 ;  28 L.  J.  H  ^GL: 

R«a.  V.  Harrit,  6  Ooz  G.  0.  dS3 ; 

Reg,  V.  Tfcorp.8  CoxC.  C.  29;  27  L.  J.  aM,1La: 

R«9.  v.OuUum,  11  CknCG. 469;  L.Bep.2C.  J.B^ft 

Again,  the  money  in  this  case  was  reoeifsd  «■ 
the  prisoner's  own  account,  and  not,  in  the  IsJf^Q 
of  the  statute,  "  for  or  on  aoooont  of  m^iBn. 
The  cheques  may  have  been  reoeiYed  byUslV 
virtue  of  his  employment^  but  the  moJIf  ** 
received  en  his  own  account. 

Reg,  V.  Masters,  3  Goz  0.  C.  178 ;  2  Oar.  A  Ife * 

No  counsel  appeared  for  tha  prooecatiofr 
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CocKBUKN,  G.J. — I  entertain  no  donbt  that  this 
oonyiotion  most  stand.  The  principal  facts  appear 
to  be  these  :  The  prisoner  was  the  chief  manager 
at  the  head  office  of  a  Fire  Insurance  Gompany,  at 
liiverpool,  which  had  branch  offices  at  Manchester, 
Glasgow,  and  elsewhere,  and  when  money  was 
to  be  remitted  from  the  branch  offices  to  the 
principal  one  nnder  the  management  of  the  pri- 
soner, the  mode  of  remittance  was  by  paying  the 
money  into  a  local  bank  and  obtaining  a  cheque 
upon  that  bank  payable  to  the  prisoner's  order, 
and  then  forwarding  the  cheque  in  a  letter  to  the 

Srincipal  establishment.  It  was  the  prisoner's 
aty  to  open  the  letters  and  receive  all  remittances 
sent  to  the  head  office,  and  hand  the  remittances 
to  the  cashier.  That  being  his  daty,  the  prisoner 
opened  the  letters  containing  the  two  cheques 
remitted  by  the  managers  of  the  Manchester  and 
Glasgow  branches,  and  he  then  indorsed  them  and 
got  them  discounted  by  intermediate  parties,  and 
then  paid  the  amount  to  the  cashier  to  go  against  his 
■alary,  which  was  then  overdrawn  to  that  amount. 
Upon  these  facts  there  can  be  no  doubt  that  the 
prisoner  was  intrusted  with  the  cheques  with  a 
knowledge  of  the  purpose  for  which  they  had 
been  received,  and  that  he  mijsht  have  been  found 
guilty  on  an  indictment  K>r  embezzling  the 
cheques.  Bat  instead  of  that  he  has  been  found 
guilty  of  embezzling  the  money,  the  proceeds 
of  the  cheques.  The  only  difficulty  in  the  case, 
which  however  is  a  auperficial  one,  is  that  the 
cheqaes  were  cashed  not  by  the  banks  on  which 
they  were  drawn,  but  by  intermediate  persons. 
It  was  ingeniously  argued  that  inasmuch  as  the 
cheques  were  discounted  for  the  prisoner's  con- 
venience by  intermediate  persons  with  a  knowledge 
that^  they  were  not  his  cheques,  the  money  so 
obtained  was  not  paid  on  accoant  of  his  masters. 
That  is  not  the  right  way  to  construe  the  matter. 
The  question  is  whether  the  prisoner  received  the 
proceeds  on  account  of  his  master?  The  case 
may  be  illustrated  thus  :  A  man,  intrusted  with  a 
cheque  to  cash,  meets  a  friend  in  the  street  and 
says  to  him,  it  is  not  convenient  for  me  to  go  to 
tho  bank,  will  you  cash  this  cheque  for  me  P  and 
the  friend  does  cash  it.  That  is  like  the  present 
case.  The  moment  the  prisoner  got  the  cash  for 
the  cheque  it  was  his  duty,  both  morally  and 
legally,  to  take  and  hand  it  over  to  his  masters. 
That  is  the  common  sense  view  :  and  I  entertain 
no  doubt  that  the  money  was  received  by  the 
prisoner  in  this  case  on  account  of  his  masters, 
and  that  the  conviction  for  embezzlement  was 
ri^t. 

liord  GoLEBiDOE,  G.J. — I  am  of  the  same  opinion. 
I  will  only  add  that  the  words  of  the  statute  "  for 
or  in  the  name,  or  on  account  of  his  master," 
seem  to  refer  to  cases  where  it  is  the  known  duty 
of  the  servant  to  pay  the  money  received  over  to 
the  master. 

GiAASBT,  B. — I  am  of  the  same  opinion.  If 
the  prisoner  had  received  the  cash  from  the  banks 
there  could  have  been  no  doubt  that  he  received 
it  for  and  on  account  of  his  masters,  and  I  think 
it  nan  make  no  difference  that  instead  of  receiving 
it  from  the  banks  he  got  it  from  another  person. 
In  both  oases  the  money  was  obtained  for  his 
eimloyers. 

taujocK,  B. — ^I  am  of  the  same  opinion.    The 
words  '*  or  by  Tirtae  of  such  employment,"  which 
were  in  the  previoos  statute  of  eml>ezzlement,  the  I 
7  A  8  Geo.  4^  c.  29,  8.  47,  were  omitted  in  the  I 


recent   statute,  with  the  view  of    meeting  cases 
where  the  money  was  obtained  not   by  virtue  of 
the  employment,  but  as  here,  on  account  of  the 
master. 
Field,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 


Saturday,  Dec.  2,  1876. 

(Before  Gockburs,  G.J.,    Lord  Golbridgb,  C.J., 
Gleasby  and  Polix>ck,  BB.,  and  Field,  J.) 

Reg.  v.  Langton. 

Evidence  —  To  rpfreeh  memory — Document  not 
written  hy  witness — Limited  Joint  Stock  Com' 
pany. 
It  was  the  prisoner's  duty,  as  a  timekeeper,  to  give 
to  a  derk  (not  the  pay  clerk)  a  list  of  the  number 
of  days  on  which  each  workman  had  worked,  and 
it  was  the  clerk's  duty  to  enter  these  times  in  the 
tims  hook,  and  the  amount  of  wages  due  to  each 
workman  according  to  such  returns;  and  from 
the  time  book  at  the  time  of  paying  the  wages  it 
was  the  prisoner's  duty  to  read  out  alovd  the 
number  of  days  each  man  had  worked,  and  the 
wages  were  then  paid  to  the  workman  by  the  pay 
clerk.  The  prisoner  had  wilfuUy  falsified  the 
list  by  overstating  the  time  one  of  the  workmen 
had  worked,  and  the  false  statement  was  entered 
in  the  time  book  by  the  clerk,  and  wages  calculated 
accordingly.  On  the  pay  day  the  entries  were 
read  out  aloud  by  tJie  prisoner,  and  the  amount 
of  wages  so  represented  paid  to  the  workman. 
On  an  indictment  against  the  prisoner  for  false 
pretences,  the  pay  clerk  was  called  as  a  witness, 
and  not  remembering  the  particulars  of  the  entries, 
he  was  allowed  to  refresh  his  memory  by  reference 
to  the  time  book,  because  he  saw  the  entries  at  the 
poAj  time  when  they  were  read  out  by  the  prisoner, 
and  knew  that  the  prisoner  then  read  the 
imt/ries  correctly,  and  that  he,  witness,  had  paid 
the  sums  mentioned  in  those  entries,  although  the 
entries  were  not  made  by  himself. 
Held,  that  the  time  hook  was  properly  admitted  to 

refresh  the  toitiiess's  memery. 

Parol  evidence  that  a  Joint  Stock  Company  Limited 

has  acted  as  an  incorporated  company  is  sufficient 

evidence  of  its  incorporation  as  a  limited  com- 

pany  on  an  indictment  for  false  pretences  in 

which  the  property  obtained  is  alleged  to  be  the 

property  of  the  A.  B.  Compmny,  Limited. 

The  prisoner,  Edward  Langton,  was  tried  before 

me  at  the  adjourned  Quarter  Sessions  of  the  Peace 

held  at  Kirkdale,  in  the  Gounty  of  Lancaster,  on 

the   11th    July  last    past,   upon    an    indictment 

charging  him  m  the  first  and  second  counts  with 

obtaining  by  false  pretences  from  Thomas  Ghitson 

certain  money  of  the  Tawd  Vale  Colliery  Company, 

Limited,  with  intent  to  defraud  ;  and  in  the  third 

count  with    obtaining    by  false    pretences  from 

Samuel  Higginbottom  certain  other  money  of  tbe 

said  company  with  intent  to  defraud. 

A  copy  of  the  indictment  accompanies  and  is  to 
be  taken  as  part  of  this  case. 

The  prisoner  was  in  the  service  of  the  said 
company  as  one  of  their  time  keepern,  and  it  was  hin 
duty  to  give  in  to  another  clerk  fortnightly  a  list 
of  the  number  of  days  on  which  the  workmen  in 
the  employ  of  the  company  had  worked  during 
the  preceding  fortnight.  It  was  the  dutv  of  the 
clerk  to  enter  in  the  time  book  these  numbers  aud 
the  amount  of  the  wages  doe  to  each  workman 
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according  to  the  namber  of  days  worked,  and  from 
this  time  book  at  the  time  of  paying  the  work- 
men's wages  it  was  the  prisoner's  duty  to  read 
oat  aload  the  number  of  the  days  each  man 
had  worked,  and  the  wages  were  then  paid  to 
the  workmen  by  the  pay  clerk  accordingly. 
Robert  Aspinwall,  a  workman  in  the  employ  of 
the  company,  kept  a  provision  shop  on  his  own 
account,  at  whicli  the  prisoner  dealt,  and  at  the 
time  when  the  prisoner  made  the  false  pretences 
charged  in  the  indictment,  he  was  indebted  to  the 
said  Kobert  Aspinwall.  The  14th  April  last  past 
was  the  day  on  which  the  wages  earned  daring 
the  fortnight  preceding  the  11th  April  became 
payable.  Daring  that  fortnight  Aspinwall  had 
worked  twelve  days  and  no  more,  and  there  was 
dae  to  him  in  respect  of  his  said  work  the  snm  of 
21.  lis.,  and  no  more,  his  wages,  being  4«.  3^.  a 
day.  At  some  time  between  the  said  11th  and 
14th  April  the  prisoner  asked  Aspinwall  how 
many  days  he  had  worked  daring  the  fort- 
night. Aspinwall  told  him  as  the  fact  was, 
that  he  haa  worked  twelve  days.  The  prisoner 
then  askpd  Aspinwall  how  mach  money  he,  the 
prisoner,  owed  Aspinwall  in  respect  of  provi- 
sions boaght  of  him  by  the  prisoner,  and  on 
Aspinwall  telling  him  the  amount,  the  prisoner 
said,  "  I  will  put  it  down  to  your  time."  There 
was  no  evidence  of  the  time  list  handed  in  by  the 
prisoner  in  respect  of  that  fortnight ;  but  the  time 
tx)ok  was  made  up  apparently  according  to  the 
same  course,  and  in  the  time  book  the  number  of 
fifteen  days  and  a  half  day  was  entered  as  the  time 
which  Aspinwall  had  worked  during  that  fort" 
night,  and  the  sum  of  32.  5^.  lOd.,  bein^  at  the  rate 
of  4«.  3d.  per  day  for  fifteen  days  and  a  half  day, 
^as  entered  as  the  amount  of  the  wages  dne  to 
him.  These  entries  the  prisoner  read  out  aloud 
at  the  pay  time  on  the  said  14th  April,  and  the 
pay  clerk,  the  said  Thomas  Chitson,  then  handed 
to  Aspinwall,  in  the  presence  of  the  prisoner,  the 
sum  of  SI.  5«.  lOd.  accordingly.  The  12th  day  of 
the  following  month  of  May  was  the  day  on  which 
the  wages  earned  during  the  fortnight  preceding 
the  9th  May  became  payable.  During  that  fortnight 
Aspinwall  had  worked  twelve  days  and  no  more, 
and  there  was  due  to  him  in  respect  of  such  work, 
at  the  same  rate  of  4«.  Sd.  a  day,  the  sum  of 
2/.  11«.,  and  no  more.  On  the  said  9th  May  the 
prisoner  asked  Aspinwall  what  time  he  had  worked 
dnring  that  fortnight,  and  how  mnch  he,  the 
prisoner,  owed  Aspinwall.  Aspinwall  then  told 
the  prisoner,  as  the  facts  were,  that  he,  Aspinwall, 
had  worked  twelve  days,  and  that  the  prisoner 
owed  Aspinwall  the  sum  of  18«.  6<f.,  which  he  had 
paid  for  the  prisoner  at  his  request.  The  prisoner 
then  said  that  he  would  put  the  said  sum  of 
18«.  6d.  to  AspinwalPs  time.  At  the  pay  time  on 
the  said  12th  May,  the  number  of  days'  work 
entered  in  the  time  book  to  the  credit  of  Aspin- 
wall was  sixteen  days  and  a  half  day,  and  the  sum 
of  SI.  10«.  Id.  was  entered  as  the  amount  due  to 
him  in  respect  of  such  work.  These  entries  the 
prisoner  read  out  aloud  at  the  said  pay  time,  and 
the  said  pay  clerk  then  handed  to  Aspinwall  the 
sum  of  3L  lOs.  Id.  accordingly. 

The  9th  day  of  the  following  month  of  June  was 
the  day  on  which  th**  wages  earned  during  the 
fortnight  preceding  the  6th  June  became  payable. 
During  that  fortnight  Aspinwall  had  worked 
twelve  days,  and  no  more,  and  there  was  due  to 
him  in  respect  of  such  work,  at  the  same  rate  of 


4s.Sd.ek  day,  the  snm  of  21.  11«.,  and  no  more. 
On  the  said  6th  Jane  the  prisoner  asked  Aspin- 
wall what  time  he  had  worked  daring  that  fortnight, 
and  what  the  prisoner  owed  AspinwiJl  for  proYisions. 
Aspinwall  then  told  the  prisoner,  as  the  facts  were, 
that  he,  Aspinwall,  had  worked  twelve  da^,  and  the 
amount  which  the  prisoner  owed  Aspinawll  for 
provisions,  upon  which  the  prisoner  said  to 
Aspinwall  that  he,  the  prisoner,  would  put  down  to 
Aspinwall's  time  the  amount  so  owing  by  tkt 
piisoner  to  Aspinwall.  On  the  said  6th  and  9th 
June,  Samuel  Higginbottom,  the  secretary  of  the 
said  company,  was  acting  as  and  for  the  pay  derk, 
and  made  up  the  time  book  for  the  wages  whidi 
became  payable  on  the  said  9th  June,  and  the 
prisoner  gave  in  the  number  of  fourteen  days  and 
three  quarters  of  a  day  as  the  time  which  Aspiii- 
wall  had  worked  daring  the  said  fortnight.  The  time 
book  was  then  made  up  by  Higginbottom 
according  to  the  nsaal  practice,  and  on  the  said 
9th  June  the  prisoner,  at  the  pay  time  read  oat  from 
the  said  time  book  fourteen  days  and  three  qoarten 
of  a  day  as  Aspinwall's  time,  and  32.  2t.  8<i.  m 
the  sum  owing  to  Aspiwnall  in  respect  of  socli 
work.  As  to  all  the  charges  against  the  prisons, 
Aspinwall  proved  the  sums  of  money  he  had 
received  on  the  said  pay  davs  and  the  namber  of 
the  days  for  which  he  had  been  so  paid  wages, 
but  in  respect  of  the  charges  mentioned  in  the 
first  and  second  counts  Thomas  Chitson,  the  pay 
clerk,  was  called  as  a  witness  before  Aspinwall  gave 
his  evidence.  The  prisoner*8  counsel  objected  to 
Chitson  being  allowed  to  refer  to  the  time  book  to 
enable  him  to  say  for  how  many  days  work  and 
what  amounts  of  money  he  had  paid  Aspinwall  on 
the  said  14th  April  and  12th  May.  The  oooned 
contended  that  as  Chitson  had  not  made  the 
entries  in  the  time  book  he  ought  not  to  be 
allowed  to  refer  to  it  to  refresh  his  memory,  bol 
as  Chitson  proved  that  he  had  seen  those  entries 
whilst  the  prisoner  was  reading  out  aloud  at  the 
pay  time,  and  that  though  at  the  time  of  the  trial 
he  did  not  remember  the  particulars  of  the  entriea 
without  referring  to  the  book,  yet  he  knew  that  at 
the  pay  time  the  prisoner  read  the  entries  correctly, 
and  he,  Chitson,  had  paid  the  sums  which  were 
mentioned  in  those  entries. 

I  allowed  his  evidence  to  go  to  the  jury,  re- 
serving the  point  for  the  opinion  of  this  court. 

As  to  all  the  counts  the  prisoner's  counsel  ood- 
tended  that  it  was  necessary  in  support  of  the 
indictment  to  prove  that  the  Tawd  Yale  GolHeiy 
Company  (Limited)  was  an  incorporated  company; 
that  this  could  not  be  proved  by  parol  evidence 
only,  and  that  as  there  was  only  the  parol  evidraoe 
of  witnesses,  who  swore  that  the  company  was 
incorporated,  I  ought  to  direct  an  acquittal  of  the 
prisoner. 

To  this  the  counsel  for  the  prosecution,  replied 
that  as  by  virtue  of  sect.  88  of  the  statute  24  a  2& 
Vict.  c.  96,  the  indictment  would  be  suffioieiit 
without  alleging  any  ownership  of  the  mansf, 
that  the  references  to  the  company  might  hsie 
been  omitted  without  vitiating  the  indiotmentkiBd 
that  the  allegations  as  to  the  company  n^giiti 
therefore,  be  rejected  as  surplusage 

I  declined  to  direct  an  aoouittal,  and  left  the 
evidence  to  the  jury  accordingly,  but  I  iiMSifed  a 
case  on  this  point  also  for  to^  opinion  of  tkie 
court. 

The  jury  found  the  prisoner  gnilty. 

The  court  sentenced  him  to  twahra  bobiW 
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imprisonment  with  hard  labour,  subject  to  the 
opinion  of  this  court  as  to  whether  I  was  right  in 
overruling  the  objection  raised  on  behalf  of  the 
prisoner  by  his  counsel. 

Edwabd  GriBBON,  Chairman. 

No  counsel  appeared  on  either  side. 

CocKBURN,  C.J. — As  to  the  first  point,  whether 
under  the  circumstances  the  time  book  could  be 
looked  at  by  the  pay  clerk  to  refresh  his  memory, 
it  appears  to  me  that  it  could.  It  would  be  very 
dangerous  to  allow  such  a  course  where  the  entry 
has  only  been  seen  by  the  witness  in  the  absence 
of  the  prisoner,  but  in  this  case  the  witness  had 
ftctoally  seen  the  entry  at  the  time  it  was  read  out 
alond  by  the  prisoner,  and  knew  that  the  prisoner 
had  read  it  correctly,  and  that  he  had  paid  the 
wages  according  to  the  entry.  The  witness  was, 
therefore,  properly  allowed  to  refresh  his  memory 
from  the  time  book.  As  to  the  second  point,  it 
was  not  necessary  to  prove  strictly  that  tne  com- 
pany was  a  limited  company  under  the  Joint 
Stock  Companies  Act.  Evidence  that  the  company 
had  acted  as  such  was  sufficient. 

Lord  Coleridge,  C.J.,  Cleasbt,  B.,  Pollock,  B., 
and  Field,  J.  concurred. 

Conviction  affirmed. 
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(Before  Colb&idoe,  C  J.,  Mellish,  L.J.,  Bbett, 
and  Amphlett,  JJ.A.) 

Tuesday,  Nov,  7,  1876. 

Beg.  on  the  Pbosecution  of  Habgbayes  and 
othebs  v.  Steel  and  othebs. 

Appeal  in  criminal  cases — Proceedings  on  Grown 
tide  of  QiJieen*s  Bench  Division — Order  for  costs 
on  a  criminal  information — Judicature  Ast  1873 
(36  4-  37  Vict,  c.  ^Q\  ss,  19,  47 ;  Judicature  Act 
1875  (38  ^  39  Vict,  c  77),  s,  19,  Ordsr  LXIL, 
6  4r7  Vict.  e.  96,  *.  8. 

The  Judicature  Acts  of  1873  and  1875  have  not 
changed  the  practice  and  procedure  in  criminal 
eases  ;  there  is  therefore  no  appeal  in  such  cases 
wnless  there  is  error  of  law  upon  the  record,  or 
wfdess  a  point  has  been  reserved  for  the  con- 
nderaiion  of  the  Court  of  Crown  Cases  Eeserved. 

An  order  for  costs  made  on  the  trial  of  a  criminal 
information  is  a  procedure  in  a  criminal  cause, 
and  therefore  such  an  order  made  en  the  Crown 
side  of  the  Queen's  Lench  Division  cannot  he  the 
subject  of  an  appeal. 

This  was  an  appeal  from  an  order  made  by  the 
Qnoen'B  Bench  Division  (on  the  Crown  side),  dis- 
coarginff  a  rule  calling  on  the  defendants  to  show 
OKOse  why  the  taxation  of  the  defendant's  costs 
should  not  be  reviewed.  A  criminal  information 
liad  been  filed  affainst  the  defendants  f«.r  an 
ttUeged  libel,  and  the  trial  had  resulted  in  a  verdict 
of  not  guilty.  The  defendants  were  accordinp:ly 
entitled  under  the  provisions  of  6  &  7  Vict.  c.  96, 
••  8»  *'  to  recover  from  the  prosecutors  the  costs 
msttuned  by  the  defendant  by  reason  of  such 


information,"  and  the  master  had  allowed  the 
defendants  certam  items  to  which  the  prosecutors 
had  objected ;  they  had  accordingly  obtained  the 
above  rule,  and  on  its  being  discharged  they 
appealed  to  this  court.  On  the  appeal  being  called 
on 

C,  Russell,  Q.C.  with  him  Crompton,  for  the 
respondents,  objected  to  the  jurisdiction  of  the 
court.  This  case  is  a  criminal  case,  and  in  such  a 
case  there  is  no  appeal,  therefore  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  this  case. 
The  order  discharging  the  rule  is  an  order  made 
on  the  Crown  side  of  the  Queen's  Bench  Division, 
and  is  therefore  an  order  in  a  criminal  cause.  A 
criminal  information  is  the  alternative  given  in 
the  statute  (6  <fe  7  Vict.  c.  96  s.  8),  for  an  indict- 
ment, and  as  on  an  indictment  there  can  be  no 
appeal  save  for  some  matter  of  error  on  the  record, 
so  on  this  order  there  can  be  no  appeal.  [Melusu, 
L.J. — If  there  is  an  appeal  in  this  case,  vvould 
there  not  also  be  an  appeal  if  the  court  were  to 
refuse  a  rule  for  a  criminal  information?]  It 
would  seem  so.  The  contention  for  the  appellants 
would  seem  to  be  that  sect.  19  of  the  Judicature 
Act  1873,  gives  a  general  right  of  appeal  and 
that  there  is  no  provision  in  either  of  tne  Judica- 
ture Acts  limiting  that  right,  but  it  will  be  found 
that  sect.  47  of  the  Act  of  1873  expressly  pro- 
vides that  "  no  appeal  shall  lie  from  any  judgment 
of  the  High  Court  in  any  criminal  cause  or  matter 
save  for  some  error  of  law  upon  the  records,'*  and 
sect.  19  of  the  Act  of  1875  provides  that  the 
practice  and  precedure  in  criminal  cases  shall  be 
the  same  as  it  was  before  the  passing  of  the 
Judicature  Acts. 

Aspinall,  Q.C.'(with  him  Sutton),  for  the  appeN 
lants. — It  is  submitted  that  the  general  right  of 
appeal  given  by  sect.  19  of  the  Act  of  1873,  is  not 
limited  by  sect.  47  of  the  same  Act.  nor  by  Order 
LXII ,  for  they  only  apply  to  cases  reserved  for 
the  Court  of  Criminal  Appeal,  and  not  to  criminal 
proceedings  in  any  other  court.  Further,  this  is 
not  a  criminal  matter,  it  is  merely  a  question  of 
costs ;  a  question  which  arises  on  the  conclusion 
of  all  criminal  and  penal  proceedings.  The  cri- 
minal* proceedings  were  between  the  Crown  and 
the  defendants,  whereas  this  is  a  civil  right 
between  the  prosecutors  and  the  defendants. 

The  following  are  the  sections  of  the  Acts  of 
Parliament  referred  to  in  the  argument : 

Judicature  Act,  1873,  leot.  19.  The  said  Court  of 
Appeal  shall  have  jnrisdiotion  and  power  to  hear  and 
determine  appeals  from  any  jadf^nent  or  order,  save  as 
hereinafter  mentioned,  of  Her  Majesty's  Hiffh  Court  of 
Justice,  or  of  any  jnd^s  or  judge  thereof  snbject  to  the 
provisions  of  this  Act,  and  to  such  roles  and  orders  of 
oonrt  for  regulating  the  terms  and  conditions  on  which 
■uch  appeals  shall  be  allowed,  as  may  be  made  pursuant 
to  this  Act.  For  all  the  purposes  of  and  incidental  to  the 
hearing  and  determination  of  any  appeal  within  its  juris- 
diction, and  th  J  amendment,  execution,  and  enforcement 
of  any  judgment  or  order  made  on  any  such  appeal,  and 
for  the  purpose  of  every  other  authority  expressly  given  to 
the  Court  of  Appeal  by  this  Act,  the  said  Conrtof  Appeal 
shall  have  all  the  power,  authority,  and  jurisdiction  by 
this  Act  vested  in  the  High  Court  of  Justice. 

Sect.  47.  The  jurisdiction  and  authorities  in  relation 
to  questions  of  law  arising  in  criminal  trials  which  are 
now  vested  in  the  justices  of  either  bench,  and  the 
Barons  of  the  Exchequer  by  the  Act  of  the  session  of  the 
eleventh  and  twelfth  years  of  the  reign  of  Her  present 
Majesty,  chapter  seventy-eight,  intituled  "An  Act  for 
the  furUier  amendment  of  the  administration  of  the 
Criminal  Law,"  or  any  Act  amending  the  same,  shall 
and  may  be  exercised  after  the  commencement  of  this 
Aot  by  the  judges  of  the  High  Court  of  Justice,  or  five 
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of  them  ftt  tha  leut,  ot  whom  Uia  Lon)  Chiat  JuUm  of 
EnilBiid,  the  Lord  Chief  JoBtdco  of  tbs  Common  Pleu, 
unT  the  Lord  Chief  Buon  of  the  Eicbeqner,  or  one  of 
gach  ohiefaftt  least,  shall  be  part.  Tbo  determinSition  of 
■uj  HDoh  qaestion  by  the  judges  of  the  ikid  High  Conrt 
in  mauDeT  aforesaid  ehall  be  final  and  without  appeal, 
and  no  appeal  shall  lie  from  an;  indg-meut  of  the  said 
High  Conrt  in  an;  criminal  caoee  or  matter,  savs  for 
some  error  of  law  apparent  npon  the  tocord,  as  to  which 
no  question  shall  have  been  reaerred  for  the  oansidemtioQ 
of  the  said  jadgee  ander  the  said  Act  of  the  eleventh 
and  twelfth  jeori-  of  Her  Majeetr's  reinn. 

Jndioatnre  Act  1ST5,  sect.  13.  Snbjact  to  the  first 
■ohsdale  hereto  and  to  anj  mles  of  court  to  be  nuule 
under  this  Act,  the  practioe  and  procedure  in  all 
criminal  oanees  and  matters  wliat»>STer  in  the  High 
Conrt  of  Jostice,  and  in  the  Conrt  of  Appeal  respeo- 
tirely,  inolnding- the  practice  and  prooednre  with  respect  to 
Crown  Caaas  Kcserved,  shall  be  the  aame  as  the  praotioe 
and  procedora  in  nimilai  cases  in  matters  before  the 
f  this  A 


Criminal  proooedings. 

Proceedings  on  the  Crown  side  of  the  Qneen's  Bench 
IKTiaion. 

CoLEHiDGE,  C.J.—I  am  of  opinioD  that  there  is 
no  jurisdiction  in  this  court  to  entertain  tbie 
appeal,  and  I  am  of  this  opinion  on  the  (ground 
that  npon  the  tnio  construction  of  eections  19  and 
47  of  the  Judicature  Act  1873,  taken  with  the  sect. 
19  of  the  JudifSturc  Act  of  1875,  there  is  no  ap- 
peal from  an  order  made  on  tlie  Crown  aide  of  the 
Qucen'a  Benuh  division.  Section  47  of  tha  Act  of 
1873  denU  in  its  earlier  part  with  the  court  of 
Crown  Cases  Reserved  alone,  and  it  then  gocB  on  to 
enact  as  follows :  "  The  determination  of  any  such 
qaestion  bj  the  judges  in  manner  Qforesaid  shall 
be  final  and  withont  appeal,  and  no  appeal  shall 
lie  from  any  judgment  of  the  High  Court  in  any 
criminal  cnuae  or  matter  save  for  some  error  of 
law  appari'HC  upon  the  record,  as  to  which  no  ques- 
tion t-hall  have  been  reecrrcd  for  the  consideration 
of  the  jndjftB."  Now  Lhis  latter  clause  applies  to 
the  present  esse,  ua  tliia  is  a  case  where  no  qnes- 
tion  is  reservtd  for  the  consideration  of  the  juagea, 
and  doubtlesH  it  wna  inserted  in  order  to  save  any 
right  of  appeal  which  did  at  tlio  time  of  the  passing 
of  the  Act  exi^t,  but  it  does  not  destroj  the  dis- 
tinct enactment  contained  in  the  preceding  sen- 
tence which  is  to  the  effect  that  no  appeal  shall  lie 
trom  any  judgmcut  of  the  High  Court  in  any 
criminal  case.  I  at-ked  during  the  course  of 
the  argument  whether  the  word:*  of  the  latter  por- 
tion of  tectioti  47  must  be  held  to  be  simply  n 
repetition  of,  ntid  in  i>o  way  an  eitenaion  of,  the 
words  'wbi<*h  had  been  innerted  just  above,  and  it 
did  not  appear  that  any  sufficient  answer  could  be 
given  to  the  qutstiun.  I  also  observe  that  it  ia 
exprejisly  provided  by  Order  LXII.  of  the  Roles  of 
Oourt  that  nothing  in  the  rule-i  is  to  change  the 
course  of  proceedings  on  the  Crown  aide  of  the 
Queen's  Bench  Division,  and  that  Kdds  force  to  the 
contention  that  it  woa  not  the  intention  to  give 
any  appeal  in  critninal  cuses  where  there  was  not, 
prior  to  the  Jiidii-ulure  Act,  any  right  of  appeal. 
Then  it  ia  argued  that  thia  ia  not  a  judgment  iu 
any  (-riniinal  cause  but  that  thia  ia  merely  an  order 
which  follows  on  a  side  bar  rule  drawn  up  on  a 
judgment.  I  am,  however  of  opinion  that  the  word 
"judgment"  in  section  47  of  the  Act  of  1873  in- 
cludes such  an  order  as  thia,  and  it  appears  to  me 
tbet  section  19  of  thp  Act  of  1875  eonfirroa  this 
vitif.  That  sc<'tion  enntta  that  the  practice  and 
pructduro  in  all  criminal  causes  and  matters  tn- 
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eluding  the  practice  and  procedora  iritb  respect  to 
Crown  Cases  Reseived  shall  be  the  same  aa  tbf 
and  procedure  in  siroiULT  wasea  and 
before  the  commencement  of  tbia  AcL 
Thia  is,  aa  1  think,  a  criminal  matter,  for  although 
it  is  a  criminal  information  and  QOtBU  indictmmit, 
yet,  speaking  generally,  each  an  informntkn 
diHere  from  an  indictment  only  in  the  absence  of 
certain  forms,  such  OB  sending  the  bill  up  before 
the  gnuid  jury  and  the  like,  and  it  remains  eonally 
a  criminal  matter.  I  am  of  opinion  that  this  ia 
clearly  part  of  a  proceeding  in  a,  criminal  caoM 
or  matter,  that  ia  of  a  cause  as  to  the  practice  and 
procedure  of  which  it  is  especially  enacted  that  do 
change  shall  be  made,  and  from  which,  by  seetiaD 
47  of  the  Act  of  1873,  no  appeal  c&n  lie. 

Mellisu,  Ii.J- — I  am  of  the  aame  opinion.  I 
think  that  the  clause  in  the  latter  part  of  section 
47  means  that  there  is  now  no  Bppe«l  in  criminl 
matters  unleaa  where  there  ia  error  of  law  npon 
the  record,  in  which  case  alone  was  ther«,  prior  to 
the  Judicature  Act,  an  appeal.  If  the  cxintenliaB 
of  the  appellant  before  ns  to-day  were  right,  it 
must  follow  that  there  would  be  an  appeal  frnn 
every  order  made  on  Che  Crown  side  of  the  Qnees'f 
Bench  Division.  Then  in  thia  an  «;^>eal  in  a 
criminal  matter?  I  am  of  opinion  that  u  the  lob- 
ject  mutter  of  the  proceeding  is  criminal,  thattkts 
the  mutter  ia  a  criminal  matter  in  all  its  stages  and 
(hat  there  ia  no  appeal.  It  aeems  to  me  that  thia 
ia  the  effect  of  section  47  of  the  Jadioatare  Act  of 
1873,  cdnlirmed  as  it  is  by  section  19  of  the  Act  of 
1875,  and  by  Order  62,  all  of  which  when  constniad 
together  show  that  there  ia  not  now,  jnat  as  then 
wan  not  before  the  Judicature  Acta,  waj  apMsl 
in  criminal   cases   unless    there   is   error  oa  tke 

Bkett,  J.A. — The  argument  that  an  appeal  lat 
been  given  in  criminal  matters  might  prinid  Mat 
gain  aorac  support  from  section  19  of  the  Judi- 
cature Act  of  1873,  but  the  doobt,  if  any,  ia  deand 
up  by  section  47  of  the  same  Act.  The  cariiR 
portiun  of  this  section  is  confined  to  cmaes  wbidi 
come  before  the  Court  tor  Crown  Cases  Sesemd. 
white  ihe  latter  part  deals  with  criminal  matten 
other  than  those  which  come  before  that  cout, 
and  then  it  in  general  words  declares  that  tlian 
shall  be  no  right  of  appeal.  Now,  as  to  whetlMr 
this  order  is  a  "judgment,"  it  may  be  obserredtfad 
although  in  the  interpretation  olanseof  tbeActtks 
word  "  judgment "  is  to  inclode  decree,  atill  it  doM 
not  expreaaly  atate  that  it  is  to  inclnde  mdi  ■■ 
order  aa  thia;  but  as  according  to  the  proritioniof 
6  &  7  Vict.  c.  96.  B.  8.  thecoats,  theanbjectofthi* 
order,  are  the  inevitable  reaalv  of  the  jndgncBt  i' 
tiie  court.  I  am  ol  opinion  that  that  which  («■ 
forces  thia  inevitable  result  of  a  judgment  in  a 
criminal  matter  is  itaelf  a  proceeding  in  aoinuMl 
matter,  and  that  no  appeal  can  lie  npon  it  bov, 
just  as  no  appeal  could  have  been  bronght  bafn 
the  passing  of  the  Judicature  Acts. 

AuPHLETT.  J.  A. — lam  of  the  samo  opinion. 

Solicitors    for    appellant,    Jamei,    OmHU  W 

Solicitora  for  respondent.  Carter  aitd  BttL 
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June  18, 14,  and  Dec.  1, 1876. 

(Before  Gockbubv,  C.  J.,  Mxllish,  and  Jamxs,  L.JJ., 
mnd  fiA.GOALLAT,  JA.,  and  Abchibald,  J.)* 

NiCHOLLB  V,  MaBSLAND. 

Dangerous  property — Artificial  reeervovre^Act  of 
Chi — Damage — Oivner'e  liahUity, 

THe  drfendant  was  the  owner  of  a  aeries  of  artificial 
lakes,  which  had  existed  for  a  long  time  without 
causina  da/mage.  Upon  a  most  unusual  rainfall 
occurrtng,  the  harik  at  the  end  of  the  higher  lake 
gave  wa/y  and  ike  water  rushvna  with  greal 
violence  into  the  lakes  below  caused  their  hanks 
also  "to  give  way,  and  the  aggregate  volume  of 
water  from  the  lakes  rushing  dawn  the  valley, 
caused  damage  to  certain  county  bridges  lower 
down  the  stream.  On  the  trial  of  an  action  hy  the 
plaintiff,  the  surveyor  of  the  county,  against  the 
defendant  to  recover  for  the  damage  done  to  the 
bridges,  the  jury  found  that  there  had  been  no 
negligence  in  the  construction  or  the  maintenance 
of  the  lakes,  hiU  that  if  the  flood  had  been  antid^ 
paled,  the  effect  miaht  home  been  prevented, 

BlM  (oMrming  the  decision  of  the  Exchequer  Divi- 
eion  below)  that  the  rainfaU  being  so  unusual  as 
to  amount  to  "  vis  major  "  or  the  act  of  Qod,  the 
defendant  was  not  Uahle. 

This  was  an  appeal  from  a  decision  of  the  Exclie- 
qaer  Division  making  absolute  a  role  nisi  to  enter 
a  verdict  for  the  defendant.  The  plaintiff,  who 
was  the  sarveyor  of  the  county  of  Chester,  sued 
the  defendant,  the  owner  of  some  artificial  lakes, 
for  damage  caused  to  a  coanty  bridge  by  reason  of 
the  bank  of  the  defendant's  lakes  giving  way. 

At  the  trial,  before  Cockbum,  C.J.  at  the 
Chester  Summer  Assizes  1874,  the  learned  judge 
directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  have  the  verdict 
entered  for  her. 

A  rule  nisi  was  accordingly  obtained  for  the 
defendant,  and  on  cause  being  shown  was  made 
absolute. 

The  plaintiff  now  appealed. 

The  case  in  the  Exchequer  Division  below  will 
be  found  fully  reported  33  L.  T.  Kep.  N.  S.  265. 

The  facts  sufficiently  appear  in  the  head  note  to 
this  report,  and  in  the  judgment  {post)  of  the 
court. 

Cotton,  Q.C.  and  Mclntyre,  Q.C.  <(with  them 
Coxon)  for  the  plaintiff. — It  is  proposed  to  argue 
two  points  for  the  plaintiff.  First,  whether  not- 
withstanding the  findings  of  the  jury,  the  verdict 
tor  the  plaintiff  ought  not  to  stand;  secondly, 
that  the  findings  were  against  evidence.  [Cqck- 
BUHN,  C.J. — At  the  trial  I  did  not  intend  to 
convey,  as  seems  to  be  supposed,  that  the  storm 
in  this  case  coald  not  amount  to  "  vis  major," 
what  I  meant  to  say  was  that  it  was  a  question 
whether  a  person,  in  the  position  o\  the  defendant 
storing  up  water  is  not  liable  for  the  result  which 
ensues  if  the  act  of  God  let  the  water  loose.]  That 
18  the  point  of  law  which  it  is  proposed  to  consider 
first.  Conceded  that  the  rainfall  was  so  great  as 
to  amount  to  what  is  known  as  the  act  of  God, 
the  defendant  is  still  liable,  having  stored  up  for 
her  own  pleasure  and  convenience  that  which  from 
its  nature  is  a  source  of  danger  to  others.  She  is 
not  in  the  position  of  a  carrier,  who  is  not  liable 
to  his  eroployei  s  for  loss  occasioned  by  the  act  of 
God.  She  is  rather  in  the  position  of  a  person 
who  keeps  a  dangerous  animal,  as  was  the  case  in 

Uafi.  Cam.-- Vol.  X. 


May  V.  Burdett  (9  Q.  B.  Bep.  101),  and  who  keeps 
it  at  his  own  peril,  and  is  liable  if  by  any  means  it 
escapes  and  injures  a  neighbour.  Water  which  is 
stored  up  in  great  quantities  is  analogous  to  a 
dangerous  animal,  and  it  was  held  in  Fletcher  v. 
Hylands  (19  L.  T.  Bep.  N.  S.  220;  L.  Bep.  3 
Eng.  &  It.  App.  330;  37  L.  J.  161,  Ex.)  that  a 
person  stores  it  up  on  his  laud  for  his  own  pur- 
poses at  his  peril.  [Cockbubn,  C.J. — There  was 
no  actus  dei  in  that  case.]  No,  and  there  is  no  case 
precisely  in  point  where  the  defendant  has  alleged 
••  vis  major."  [James,  L.J. — Supposing  rioters  or 
the  Queen's  enemies  had  broken  down  the  bank, 
your  argument  must  go  the  length  of  saying 
that  the  plaintiff  would  be  liable?]  We  do  go 
that  length;  it  is  not  the  letting  loose  which  is 
the  injury  complained  of,  it  is  the  having  the 
water  stored  up  at  all.  The  defendant  keeps  it  so 
collected  at  her  peril.  The  distinction  contended 
for  is  pointed  out  in  two  railway  oases.  Vauglian 
V.  The  Toff  Vale  Baikoanf  Company  (6  H.  &  N. 
679),  was  an  action  against  the  railway  company 
for  damage  caused  by  the  sparks  flying  from  an 
engine,  and  there  the  defendants  were  only  ex- 
cused from  liability  on  the  ground  that  an  Act  of 
Parliament  authorised  them  to  use  the  engine. 
In  Jones  v.  The  Festiniog  Railway  Company 
(L.  Bep.  3  Q.  B.  733)  where  the  injury  also  was 
from  sparks,  it  was  held  that  as  the  defendantA  had 
not  express  power  by  statute  to  use  locomotive 
steam  engines,  they  were  liable  at  common  law. 
In  the  Madras  Railway  Company  v.  Zemindar  of 
Carvetinagarum  (30  L.  T.  Bep.  N.  8.  770)  it  was 
held  that  the  defendant  was  excused  from  liability, 
on  the  ground  that  he  was  under  an  obligation  to 
keep  and  maintain  the  works  (which  were  large 
water  tanks)  for  the  benefit  of  the  country.  This 
case  differs  from  all  those,  and  is  within  Fletclier 
V.  Bylands  (ubi  sup,).  The  defendant  has  made  a 
stream,  otherwise  innocuous,  into  a  dangerous 
reservoir;  she  is  legally  in  fault,  and  cannot 
protect  herself  by  setting  up  "  vis  major."  It  is 
not  the  natural  use  of  the  land  to  keep  a  largo 
quantity  of  water  stored  up.  The  proximate  cause 
of  the  mjury  to  the  bridges  was  not  the  storm, 
but  the  bank  which  the  defendant  maintained  to 
dam  up  the  water.  The  defendant  cannot  have 
the  benefit  of  the  act  of  God  when  she  herself 
has  contributed  to  the  causing  of  the  damage.  On 
the  evidence,  and  the  findings  of  the  jury,  there 
is  not  sufficient  to  warrant  the  conclusion  that  this 
rainfall,  although  excessive,  amounted  to  '*vis 
minor  "  or  the  act  of  (jod. 

Gorst,  Q.C.  and  0.  B.  Lloyd,  for  the  defendant. 
— The  whole  case  for  the  plaintiff  depends  upon 
the  analogy  between  water  stored  up,  and  a  dan- 
gerous animal.  The  analogy  fails,  because  the 
keeping  of  a  reservoir  is  not  in  itself  a  wrongful 
act,  and  a  reservoir  is  not  necessarily  a  dangerous 
property.  There  is  no  property  which  cannot, 
under  possible  circumstances,  be  a  source  of  danger, 
a  stack  of  chimneys,  or  a  field  of  corn  for  instance. 
But  property  may  be  in  its  nature  so  dangerous, 
that  a  man  keeps  it  suo  periculo.  Wliere  it  is  not, 
he  is  liable  only  for  negligence  in  keeping  it. 
The  keeping  of  a  dangerous  animal  is  wrongful, 
and  a  person  can  be  indicted  for  it.  Water,  no 
doubt,  requires  to  be  restrained,  but  so  do  the 
walls  of  a  house,  or  they  would  fall  outwards.  As 
to  the  point  whether  the  damage  was  caused  by 
making  of  the  reservoir,  or  by  the  act  of 
God,    It   must   be    remembered    that    water  is 
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not  an  active  agent,  and  has  no  volition  of  its 
own  like  a  dangerous  animal  has.  The  proximate 
cause  here  was  the  act  of  God.  There  were 
culverts  blown  up  by  the  water  that  night,  and 
it  was  the  rush  of  the  flood  in  consequence  that 
caused  the  reservoirs  to  give  way.  The  defen- 
dant could  not  foresee  the  influx  of  this  additional 
water.  This  case  differs  from  Fletcher  v.  Bylands, 
Here  there  is  the  act  of  God,  and  the  water  was 
not  stored  up  by  the  defendant  herself  as  in 
Fletcher  v.  Uylanda.  The  defendant  has  been 
a  perfectly  innocent  person,  and  cannot  be  heJd 
responsible  for  what  is  occasioned  by  "  vis  major." 
They  cited 

Carsiairs  v.  Taylor,  L.  Eep.  6  Ex.  217. 

Cotton,  Q.C. replied. — ^My  argument  was  intended 
to  apply  to  property  which  has  a  natural  tendency 
to  do  mischief,  when  it  once  gets  off  the  position  it 
is  placed  in.  The  water  has  been  kept  on  the  laud, 
and  that  is  the  same  thing  as  if  the  defendant  had 
brought  it  there. 

Cur.  adv,  viilt. 

Dec.  1. — The  following  judgment  was  delivered 

by 

Mellish,  L.J. — This  was  an  action  brought 
by  the  county  surveyor  of  the  county  of  Cliester 
against  the  defendant  to  recover  damages  on  account 
of  the  destruction  of  a  county  bridge,  which  had  been 
carried  away  by  the  bursting  of  some  reservoirs. 
At  the  trial  before  the  Lord  Chief  Justice  it 
appeared  that  the  defendant  was  the  owner  of  a 
series  of  artificial  ornamental  lakes,  which  had  ex- 
isted for  a  great  number  of  years,  and  had  never, 
previous  to  the  18th  Juno  1872,  caused  any  dam- 
age. On  that  day,  however,  after  a  most  unusual 
fall  of  rain,  the  lakes  overflowed;  the  dams  at  their 
end  gave  way;  and  the  water  out  of  the  lakes 
carried  away  a  county  bridge  lower  down  the 
stream.  The  jury  found  that  there  was  no  negli- 
gence either  in  the  construction,  or  the  maintain- 
ance  of  the  ueservoirs,  but  that  if  the  flood  could 
have  been  anticipated,  the  etTect  might  have  been 
prevented.  Upon  this  finding  the  lS)rd  Chief  Jus- 
tice, acting  on  the  decision  in  Fletcher  v.  Rylands 
as  the  nearest  authority  applicable  to  the  case, 
directed  a  verdict  for  the  plaintifT,  but  gave  leave 
to  move  to  enter  a  verdict  for  the  defendant  The 
Exchequer  Division  have  ordered  the  verdict  to  be 
entered  for  the  defendant,  and  from  their  decision 
an  appeal  has  been  brought  before  us.  The  appel- 
lant relied  upon  the  decision  of  the  case  of  Fletcher 
V.  Bylands.  In  that  case  the  rule  of  law  on  which 
the  case  was  decided  was  thus  laid  down  by  Mr. 
Justice  Blackburn  in  the  Exchequer  Chamber, 
'*  We  think  the  true  rule  of  law  is  that  the  person 
who,  for  his  own  purposes,  brings  on  his  land  and 
collects,  and  keeps  there  anything  likely  to  do 
mischief  if  it  escapes,  must  keep  it  at  his  peril, 
and  if  he  does  not  do  so  is  prima  facie  answerable 
for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plain- 
tiff's default,  or  perhaps  that  the  escape  was  the 
consequence  of  "  vis  major  "  or  the  act  of  God, but  as 
nothing  of  the  sort  exists  here  it  is  unnecessary 
to  inquire  what  excuse  would  be  sufficient."  It 
appears  to  me  that  we  have  two  questions  to  con- 
sider; first  the  question  of  law  which  was  left 
undecided  in  Fletcher  v.  Rylands,  can  the  defendant 
excuse  herself  by  showing  that  the  escape  of  the 
water  was  owing  to  "  vis  major,"  or  as  it  is  termed  in 
the  law  books,  '*act  of  God,"  and,  secondly,  if  she  can, 


did  she  in  fact  make  out  that  the  escape  was  so 
occasioned?      Now,    with    respect    to    the    fir&t 
question,  the  ordinary  rule  of  law  is,  that  when 
the  law  creates  a  duty,  and  the  party  is  disabled 
from  performing  it  without  any   default    of  his 
own,  by  the  act  of  God,  or  the  King's  enemies, 
the  law  will  excuse  him ;  but  when  a  party  by  his 
own  contract  creates  a  duty,  he  is  bound  to  make 
it  good,  notwithstanding  any  accident  by  inevi- 
table necessity.     We  can  see  no  good  reason  why 
that  rule  should  not  be  applied  to  the  case  before 
US.    The  duty  of  keeping  the  water  in  and  pre- 
venting its  escape  is  a  duty  imposed  by  the  law 
and  not  one  created  by  contract.     If,  indeed,  the 
making  a  reservoir  was  a  wrongful  act  in  itself,  it 
might  be  right  to  hold  that  a  person  could  not 
escape  from  the  consequences  of  his  ow'n  wrongful 
act.     But  it  seems  to  us  absurd  to  hold  that  the 
making  or  the  keeping  a  reservoir  is  a  wrongfol 
act  in  itself.    The  wrongful  act  is  not  the  malong 
or   keeping    the  reservoir,   but  the   allowing  or 
causing    the    water    to    escape.     If,   indeed,  the 
damages  were  occasioned  by  the  act  of  the  party, 
without  more,  as  where  a  man  accumulates  water 
on  his  own  land,  but  owing  to  the  peculiar  nature 
of  the  soil  the  water  escapes  and  does  damage  to 
his   neighbour,    the  case  of  Fletcher  v.  Eylandi 
estabMshed  that  he  must  be  held  liable.   The  aoca- 
mulation  of  water  in  a  reservoir    is    not   itself 
wrongful,  but    the  making  it  and  suffering  the 
water  to  escape,  if  damage  ensue,  constitute  a 
wrong.     But   the  present  case  is   distinguished 
from  that  of  Fletcher  v.  Bylands  in  this — that  it  is 
not  the  act  of  the  defendant  in  keeping  this  reser- 
voir, an  act  in  itself  lawful,  which  alone  leads 
to  the  escape  of  the  water,  and  so  renders  wn>ngfiil 
that  which  but  for  such  escape  would  have  ^en 
lawful.     It  is  the  supervening  "  vis  major  "  of  the 
water  caused  by  the  flood,  which  superadded  to 
the  water  in  the  reservoir,  which  of  itself  would 
have  been  innocuous,  caused  the  disaster.  A  person 
cannot,  in  our  opinion,  be  properly  said  to  hiTe 
caused  or  allowed  the  water  to  escape,  if  the  act  of 
God  or  the  Queen^s  enemies  was  the  real  cause  of 
its  escaping  without  any  fault  on  the  part  of  the 
defendant.     If  a  reservoir  was  destroyed  by  an 
earthquake,  or  the  Queen*s  enemies  destroyed  it 
in  conducting  some  warlike  operations,  it  would 
I  be  contrary  to  all  reason  and  justice  to  hold  the 
I  owner  of  the  reservoir  liable  for  any  damage  that 
might  be  done  by  the  escape  of  the  water.    VTe 
are  of  opinion,  therefore,  that  the  defendant  was 
entitled  to  excuse  herself  by  proving  that  the  water 
escaped  through  the  act  of  God.  The  remaining  qoes- 
tion  is,  did  the  defendant  make  oat  that  the  escape 
of  the  water  was  owing  to  the  act  of  God  ?    Nov 
the  jury  have  distinctly  found,  not  only  that  there 
was  no  negligence   in    the   construction  or  the 
maintenance  of  the  reservoirs,  but  that  the  flood 
was  so  great  that  it  could   not  reasonably  have 
been  anticipated ;  although,  if  it  had  been  antici- 
pated, it  might  have  been  prevented ;  and  this 
seems  to  us  in  substance  a  finding  that  the  escape 
of  the  water  was  owing  to  the  act  of  God.    How- 
ever great  the  flood  had  been,  if  it  had  not  been 
greater  than  floods  that  had  happened  before,  and 
might  be  expected  to  occur  again,  the  defendaal 
might  not  have  made  out  that  she  was  free  fioB 
fault ;   but  we  think  she  ought  not  to  be  hM 
liable  because  she  did  not  prevent  the  effect  o^ 
an  extraordinary  act  of  nature  which  ^e  oooIdBOt 
anticipatic.    In  the  late  case  of  Nugemi  t.  SmiAt 
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we  held  that  a  carrier  mi^ht  be  protected  from 
liability  for  loss  occasioned  by  the  act  of  God  if 
the  loss  by  no  reasonable  precaution  could  be  pre- 
vented, although  it  was  not  absolutely  impossible 
to  prevent  it.  It  was  ingeniously  argued  for  the 
appellflnt  that  at  any  rate  the  escape  of  the  water 
was  not  owing  solely  to  the  act  of  God,  because 
the  weight  of  the  water  originally  in  the  reservoirs 
must  have  contributed  to  break  down  the  dams, 
as  well  as  the  extraordinary  water  brought  in  by 
the  flood.  We  think,  however,  that  the  extraordi- 
nary quantity  of  water  brought  in  by  the  flood  is 
in  point  of  law  the  sole  proximate  cause  of  the 
escape  of  the  water.  It  is  the  last  drop  which 
makes  the  cup  overflow.  On  the  whole,  we  are  of 
opinion  that  the  judgment  of  the  Exchequer  Divi- 
sion ought  to  bo  affirmed. 

Judgment  helow  affirmed. 

Solicitors   for   plaintiff,  Philpot   and  Son,   for 
Potts  and  Roberts,  Chester. 

Solicitor  for  defendant,  E.  Byrne,  for  Broekle- 
hurst,  Wright,  and  Muir,  Macclesfield. 


[Thursday,  June  22, 1876. 

Howes  v.  Peake. 

23  Viet,  c.  27  s.  &— Refreshment  house—'*  Enter- 

tainmeyif,**  what  is. 
The  appellant  kept  a  shop  consisting  of  one  room 
only,   open    in  front,    and  without  any  seats. 
Persons  were  in  the  habit  of  frequenting  the  shop 
for  the  purpose  of  obtainhig  lemonade  and  ginger 
heer,  which  they  simply  drank  at  the  counter  and 
went  away. 
i7t«  shop  was  kept  open  until  two  or  three  o* clock 
in  the  morning.     The  appellant  had  no  licence 
to  keep  a  refreshment  house. 
Held  {affirming  the  decision  af  the  Divisional  Court 
for  Appeals  from  inferior  courts,  di^s,  Baggallay, 
J.A.),  that  this  was  a  shop  kept  open  for  "  public 
refreshment,    resort,  ana    entertainment,      and 
therefore  a  licence  within  s,  6  of  23  Vict,  c.  27, 
was  required. 
Appeal  from  a  decision  of  the  Divisional  Court 
for  Appeals  from  Inferior  Courts. 

The  appellant  was  convicted  (on  a  summons 
taken  out  by  the  respondent,  an  officer  of  excise) 
before  one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  for  keeping  a  refreshment  house 
without  having  a  licence  for  the  sale  of  beer,  cider, 
wine,  or  spirits,  as  required  by  s.  6  of  23  &  24  Yiot. 
C.27. 

The  Divisional  Court  of  Appeal  (Grove  and 
Field,  JJ.,  Cleasby,  B.,  dissenting)  affirmed  the 
coDviction,  and  the  appellant  appealed  from  this 
decision. 

The  case  in  the  court  below  is  fully  reported 
{ante,  p.  94;  33  L.  T.  Rep.  N.  S.  818). 

The  facts  sufficiently  appear  from  the  head  note 
to  this  report. 

M*Intyre,  Q.C.,  and  /.  Thompson,  for  the  appel- 
lant.— Sellinjp^  ginger  beer  over  the  counter  is  not 
keeping  a  re&eshment  room  within  the  Act.  En- 
tertainment must  mean  something  more  than  re- 
freshment or  resort.  It  cannot  apply  where  the 
onstomers  take  their  refreshment  standing  and 
00  away.  In  Muir  y,  Keay  (L.  Bep.  10  Q.  B.  594), 
Sie  premises  were  held  on  appeal  from  the  magi- 
strates to  be  a  refreshment  house,  but  there  the 
defendants'  house  was  focmd  open  during   the 


night,  and  seventeen  females  and  twenty  men 
were  there,  and  were  being  supplied  with  cigars, 
coffee,  and  ginger  beer.  [Mellish,  L.J. — The 
words  '*  public  resort "  are  perhaps  meant  to  ex- 
clude clubs,  where  only  certain  persons  and  not 
the  public  have  the  right  of  admission.]  In  Tay- 
lor  V.  Oram  (1  H.  &  C.  370),  the  defendants  kept 
a  dancing  saloon,  and  the  room  where  the  defen- 
dants were  found  selling  beer  opened  into  the 
dancing  room.  There  the  magistrates  held  that 
it  was  not  a  refreshment  house  within  sect.  6  {ubi 
sup.)  on  the  ground  that  entertainment  means 
something  more  than  mere  refreshment,  and  his 
decision  was  upheld. 

C.  Boiven,  for  the  respondents. — This  case  does 
not  differ  from  Muir  v.  Keay  (ubi  sup.).  The  word 
**  entertainment "  has  a  double  meaning.  It  may 
mean  refreshment  only,  but  the  facts  here  show 
something  more  tnan  mere  refreshment. 

M*Infyrp,  Q.C.,  did  not  reply. 

James,  L.J. — I  think  on  the  whole  that  the 
judgment  of  the  majority  of  the  court  below  must 
be  alErraed.  It  is  very  difficult  to  apply  a  mean- 
ing to  the  word  "entertainment"  which  would 
not  extend  to  this  case.  In  this  shop  the  public 
are  received  and  sheltered  and  refreshed,  and  I 
cannot  myself  put  any  meaning  upon  the  word 
"entertainment"  which  would  not  include  those 
facts. 

Mellish,  L.J. — I  am  of  the  same  opinion.  The 
whole  question  arises  upon  the  effect  to  be  given 
to  the  addition  of  the  word  "entertainment." 
The  main  object  of  the  Act  is  to  deal  with  refresh- 
ment houses,  in  which  refreshments  are  sold 
which  are  to  be  consumed  upon  the  premises. 
In  sect.  6,  requiring  licences  to  be  taken  out  by 
all  houses,  rooms,  shops,  or  buildings,  no  doubt 
the  words  "  resort  and  entertainment "  are  added 
to  the  word  "  refreshment;"  but  I  do  not  think 
it  necessary  to  hold  that  "  entertainment  "  must 
necessarily  be  something  entirely  distinct  from 
"refreshment."  I  think  the  word  "entertain- 
ment," as  far  as  it  has  any  meaning,  qualifies  the 
meaning  of  the  word  "refreshment,"  because 
"  entertainment "  has  a  plain  and  nature^  meaning, 
and  it  includes  the  receiving  of  a  person  and  pro- 
viding him  with  drink  and  food  of  an  agreeable 
nature.  If  you  receive  a  man  into  your  house  and 
give  him  drink  and  food  of  an  agreeable  nature 
you  entertain  him ;  and  I  do  not  think  a  man  is 
less  entertained  because  he  is  not  asked  to  sit 
down  while  he  takes  his  refreshment.  It  appears 
to  me,  therefore,  the  word  "  entertain "  so  far 
qualifies  the  word  "refreshment"  that  it  uaist 
be  such  a  kind  of  "  refreshment "  as  partakes  of 
the  character  of  "  entertainment."  Mr.  M*Intyre 
referred  to  the  case  of  a  chemist's  shop — that 
would  be  an  instance  of  what  probably  would  not 
be  "  entertainment."  The  refreshment  must  be 
such  a  refreshment  as  you  would  call  entertain- 
ment. I  think  that  persons  who  are  supplied 
with  ginger  beer,  there  being  at  any  rate  enough 
accommodation  furnished  to  the  persons  drinking 
the  ginger  beer  to  provide  them  with  the  means  of 
drinking  it  comfortably,  are  entertained,  l^here- 
fore  in  my  opinion  the  judgment  of  the  court  below 
ought  to  bo  affirmed. 

Baggallat,  J. a. — I  am  unable  to  take  the  same 
view  of  the  case  as  the  Lords  Justices.  It  appears 
to  me  that  refreshments  supplied  in  the  way  in 
which  they  are  found  to  have  been  supplied  in  the 
special  case  are  not  within  these  words  oi  t»bA  ^^^ 
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I  ralj  npon  the  praoiM  words  naed  t^  the  niaffia- 
tmte  bj  whom  this  oase  ma  settled — vii-,  "  TW 
the  appellant's  shop  oonsUted  aalj  of  one  room, 
oalj  open  in  front,  without  seals  of  uij  kind." 
The  perscms  who  frequented  the  shop  sunpl; 
dT«nk  their  ginger  beer  or  lemonade  at  the 
counter  and  went  awav.  I  think  the  oorreot  view 
of  the  oonstraction  d  thie  Act  was  taken  by  Mr. 
Justice  Lush  in  the  case  of  Muir  v.  Keaiy,  to 
whioh  referenoe  baa  been  made,  vie,  that  there 
mnst  be  something  added  towards  the  comfort  of 
the  persons  resorting  to  the  house,  shop,  or  room, 
in  which  the  refreshments  v«  sapplied.  For 
instance,  a  room  fitted  up  with  little  round  tablee 
might  satisfy  that  word  "  entertainment."  Of 
ooorse  I  do  not  mean  to  say  it  is  necessary  to 
have  churs  and  tables  to  Eatisfy  the  word  "  enter* 
tainment;"  hut  it  appears  to  me  that  there  must 
be  something  beyond  the  mere  fact  of  selling 
the  ^tiger  beer  at  the  oonnter,  and  the  persons 
drinluns  it  and  going  awaj.  A  similar  new  seems 
to  have  oeen  taken  b^  Mr.  Justice  Blackbnm,  who 
seems  to  take  the  view  that  soms  effect  mnst  be 
giTen  to  the  word  "  entertainment."    He  laya. 

It  is  the  oorrelaliTe  of  resort — the  reception  and 
aooommodation  of  the  pnblic  who  resort  to  the 
place  in  question."  What  meaning  he  would  give 
to  the  word  "  reception  "  does  not  clearly  appear, 
except  from  the  facts  which  existed  in  that  case  of 
Muir  V.  Kaay ;  in  that  case  you  hare  this  distinct 
fact  found,  not  only  that  cigars,  and  ginger  beer, 
and  lemonade  were  oonsamed  on  the  premises, 
bat  that  at  one  time  seventeen  femalee  and 
twenty  males  were  fonnd  together  in  the  room, 
that  is  to  say,  they  were  resorting  there.  I  enter- 
bun  some  doubt  whether  the  mere  going  to  this 
shop  to  take  ginger  beer  at  the  counter,  and  then 
going  straight  away  was  a  resorting  to  the  place 
withm  the  meaning  of  the  Act  of  Parliament.  I 
think  what  is  pointed  ont  hj  the  Act  is  something 
more  than  the  purohssc  of  the  article,  and  the 
consumption  of  toe  article  at  the  counter.  That  is 
the  view  I  take  of  this  case ;  and  having  regard  to 
the  particular  circumstances  of  the  case,  it  appears 
to  me  that  the  conviction  was  wrong. 

Qdun,  J. — I  am  of  opinion  that  the  judgment 
of  the  court  below  ongbt  to  be  affirmed  in  this 
case.  It  strikes  me  that  this  shop  is  a  shop  kept 
open  for  "  public  refreshment,  resort,  and  enter 
tainment "  within  the  meaning  of  the  Act  of  Par- 
liament. It  is  admitted  thai  it  is  kept  open  for 
refreshment,  and  X  do  not  share  the  doabts  of  Sir 
Richard  Baggatlay,  about  whether  it  is  kept  open 
for  resort.  It  is  kept  open  for  the  public  gene- 
r«lly  who  may  choose  to  resort  to  it  as  tbe^  did  in 
this  particular  case.  "  Entertainment  "  mcludes 
refreshments,  and  may  be  something  more.  1 
cannot  have  an^  doubt  that  the  object  of  this  Act 
of  Parliament  is  to  include  refreshment  rooms ; 
and  it  seems  to  me  that  a  man  who  ia  refreshed  is 
entertained  at  the  same  time  that  he  is  refreshed. 
He  may  be  entertuned  without  refreshment,  but  I 
do  not  think  he  can  be  refreshed  without  being 
entertained.  It  appears  to  me  that  the  case 
comes  within  the  terms  of  the  Act  of  Parliament, 
and  a  house  of  this  kind  kept  open  till  three  o'clock 
in  the  morning  is  within  the  mischief  pointed  out 
by  the  Htatnte ;  and  therefore  I  think  the  judg- 
ment of  the  court  below  is  right. 

Judgment  heliAB  (^irmtd. 


Solicitors  for  appellant,  SmUm  and  WaakmglM. 

Solicitor  fbr  r«apandent,   Tka  BoUeilor  to  (b 

Inland  E 


Friday,  Nov.  24, 1876. 

ArruL  JKOM  quBn's  uaca  nraiox. 

(Before  Mhlusb,  LJ„  Bunr  and  Ampblir, 

JJJl) 

Bia.  t>.  Flxtcbbk;  JBb  parte  Bixmib. 

Oourt  of  Appaal-  -JuritdieUon — Bi^lU  <tf  <vpeal  *■ 

criminal  cum— 36  ^  37  Viet,   c  66  {Jmiuxim* 

Act  1873)  «.  47—38  ^  39  VieL  e.  77  [Jndieattn 

Act  1875]  t.  19—Firif  iAedide,  Order  LXIL 

An  applioaium  to  the  Court  of  Qaeea's  Bmuikfor 

a  certiorari  to  brmg  up  a  eonmetion  to  be  qwaJm, 

on  the  ground  ofvKuU  o/jurMUeHott  in  tie  csa- 

meting  jitttiee,  *t  a  "criminal  eaw«e  or  matlsr* 

teUhin  the  meaning  of  the  ahoee  raetiom*  (^  Al 

/wdiotifun  Aei»  of  1873  tmd  1875.  aMd  Osre  is 

eontsftMnlly,  no  appeal  froiik  On  datA^an  cf  A» 

Queen's  Baneh  Divition. 

Tkb  appellant,  Bimie,  had  been  Bnmmoned  bebn 

the  respondent,  one  of  the  justices  of  the  peaoelv 

the  oonnty  of  CnmberUod,  for  an  offeooa  agumt 

the  game  laws.    On  the  hearing  ^oif  the  aammaoi 

he  had  asserted,  as  an  cbjeotion  to  the  JDriadietisa 

of  the  justice,  the  ezistenoe  of  a  bond  fide  claim  of 

right  to  the  land  in  question  in  himself,    nat 

objection  was,  however,  overraled,  and  the  appd- 

lant  was  convicted.    Snbsequently  a  rale  mat  «M 

obtained  in  the  Queen's  Bench  DiTisiou,  oalliaa 

npon  the  respondent  to  show  cause  why  a  writ  a 

eerfiorari  should  not  issue  to  bring  up  the  as- 

viotion  to  be  qnashed,  on  the  gronnd  <£  want  dt 

inrisdiction  in  the  justice  who  tried  the  am. 

The  rule,  however,  was  discharfiied  on  ttie  hearisg 

by  Lord  Coleridge,  C.J.,  and  Qnaio,  J.,  sittu^  ta 

hear  cases  on  the  Grown  side  oS  the  Qneeii'i 

Bench    Division.     This    i^tpeal  was    from  thit 

decision. 

Before  oonnsel  for  the  appellant  proceeded  ta 
state  his  ease, 

Ford,  for  the  respondent,  took  a  preliminaij 
objection  that  the  court  had  no  iarisdiotioo  to  Vj 
this  appeal,  as  it  was  an  appeal  from  a  dednoo  ia 
"  a  onminal  canse  or  matter,"  within  the  mi»niiig 
of  sect.  47  of  the  Act  of  1873,  and  aaot.  19  of  tka 
Act  of  1875. 

Bomwu  for  the  appellant. — The  case  latdy 
decided  in  this  court  of  Beg  v.  8l^  ante  p.  3N, 
may  be  said  to  be  against  me,  bat  that  cbm 
is  distinguishable.  That  only  decades  tkat 
there  shall  be  no  appeal  from  ttie  deciiiaa  ii 
a  conrt  of  the  High  Conrt  of  Jostioe,  where  thit 
decision  is  in  a  criminal  proceeding.  Bnt  bss 
the  decision  in  the  Court  of  Qaeen'a  Bonofa  «m 
an  application  for  a  writ  of  certiorari  to  the  jse- 
ticea  on  the  groand  that  they  had  no  jnrisdicwa 
to  convict.  The  conviction  itself  was  no  do^  a 
criminal  proceeding,  but  not  the  applicatioa  fer 
the  prerogative  writ  of  esriforori.  The  only  qua- 
tion  before  the  Queen's  Bench  Qiviaion  was  lAr 
ther  a  claim  had  been  set  np  bon^  jGds  or  aA 
That  was  not  a  criminal  prooeeding  in  any  WMSi 
no  more  than  a  motion  m  the  High  Cowt  «itk 
respect  to  the  subpoena  of  a  wibieaa  in  a  nriiaiir' 
case  would  be  in  itself  a  criminal  piuusuJt 
The  writ  of  oerliorari  relates  to  Fletcher  maA  ait 
to  Birnie. 
MxLLiBH,  L.J.— The  qneation  ia.  whatkv  *     i 
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have  jnriBdiotioii  to  hear  an  appeal  firom  a  deciBion 
of  the  Oonrt  of  Queen's  Bench  refadnff  a  writ  of 
eeriiorari  to  be  issued  against  the  ddendiuit,  a 
jostioe  of  the  peaoe  for  Cumberland.  Now  was 
that  decision  A  the  Court  of  Qaeen's  Bench  a 
decision  "  in  a  criminal  cause  or  matter/'  within 
the  meaning  we  gave  to  these  words,  in  the  case 
of  Reg,  v.  Sieel  {tup,),  which  was  before  us  a 
few  days  ago.  We  there  held  that  those  words 
were  not  confined  to  cases  referred  to  the  Court 
of  Criminal  Appeal,  but  went  to  criminal  cases  in 
the  Court  of  Queen's  Bench  itself.  Now  a  further 
and  somewhat  different  question  arises,  whether 
there  is  an  appeal  from  a  proceeding  in  the  Queen's 
Bench,  whicui  is  not  a  criminal  proceeding  in  that 
court,  but  arises  out  of  a  proceeding  before  the 
justices,  which  was  a  crimizud  prooee£ng.  Under 
ihose  droumstances  was  that  proceeding  in  the 
Queen's  Bench  a  proceeding  in  a  criminal  matter  P 
In  my  opinion  it  is  clear  Uiat,  subject  to  the  few 
ezcepkions  specified,  criminal  procedure  was  in- 
tended to  remain  unaltered  by  the  Judicature 
Act.  'The  words  of  sect  19  of  the  Act  of  1875  are 
Tery  wide,  and  relate  to  everything  substantifldly 
a  '*  criminal  cause  or  matter."  These  words  must 
be  construed  accordinflr  to  their  natural  meaninf^. 
la  this  **  a  criminal  cause  or  matter  P  "  Before  the 
magistrate  it  is,  in  the  Queen's  Bench  it  is  not.  If 
any  appeal  lies,  it  must  lie  on  both  sides.  Suppose, 
here, the  certiorari  had  been  eranted  and  the  convic- 
tion had  been  brought  up  and  quashed  by  the  court 
of  Queen's  Bench.  If  there  is  an  appeal  here, 
there  must  be  one  also  under  those  circumstances, 
and  so  a  simple  question  of  a  small  fine  or  a  few 
days'  imprisonment  might  ultimately  get  into  the 
House  01  Lords.  I  thmk  that  cannot  have  been 
intended  to  be  allowed.  I  think  this  is  such  a 
criminal  cause  or  matter  as  is  there  intended. 
Sect.  19  of  the  Act  of  1875  throws  light  on  sect. 
47  in  the  previous  Act,  and  it  assumes  that  the 

f»rocedure  has  not  been  altered  in  criminal  matters, 
t  was  not  the  intention  of  the  Judicature  Act  to 
enlarge  the  jurisdiction  of  the  Court  of  Appeal  in 
this  respect. 

BssTT,  JA. — I  am  of  the  same  opinion.  It  all 
turns  on  the  47th  section  of  the  Act  of  1873.  The 
19th  section  of  the  later  Act  can  only  be  used  as 
it  was  in  Beg  y.  Steel  («t^.),  that  is,  as  inter- 
preting the  47th  section,  criminal  practice  is 
to  remain  as  before,  unless  altered  by  Bules  of 
Court.  The  Bules  of  Court  do  not  alter  it,  and, 
further.  Order  TiXTT  was  put  in  for  the  sake  of 
caution,  to  show  that  none  of  the  rules  should 
apply  to  proceedings  on  the  Crown  side  of  the 
Queen's  Bench,  and  that  is  all.  The  19th  section, 
therefore,  shows  that  criminal  practice,  inasmuch 
an  it  is  not  altered  by  the  rules,  remains  the  same. 
In  JBe^.'y.  Steel  it  was  argued  that  s.  47  was 
oonfined  to  cases  before  the  Court  of  Criminal 
Appeal,  but  the  court  said  the  scope  of  the  words 
was  much  laraer.  It  is  said  here  that  those  words 
do  not  apply  where  the  question  before  the 
Qaeen's  Bench  was  not  a  "criminal  cause  or 
matter."  Now,  what  is  this  caseP  There  has 
been  a  conviction,  and  there  is  an  application  for 
a  writ  of  certiorari  to  bring  it  up  to  oe  quashed. 
la  that  not  a  "  criminal  cause  or  matter  P  It  is 
to  dedde  whether  a  man  is  to  be  kept  in  prison  or 
fined  or  not  The  proper  construction  is  that 
there  is  no  appeal  where  there  was  not  one  before, 
therefore^  this  case  follows  Beg*  v.  Steel  {ante,  p. 
SM). 


Akphlstt,  J.  a — I  am  of  the  same  opinion.  To 
oust  the  jurisdiction  of  the  justices  there  must  be 
a  bond  fide  assertion  of  right.  Before  the  Court 
of  Queen's  Bench  what  was  the  question  P  Not 
whether  there  had  been  pKMbching  or  not,  but 
whether  there  was  a  bond  fide  assertion  of  right. 
That  IS  whether  theplea  to  the  jurisdiction  was  a 
ffood  one  or  not.  The  same  sort  of  question  as 
uiere  was  in  the  Franconia  case.  Therefore  this 
case  comes  under  sect.  47  of  the  Act  of  1873,  under 
the  exact  meaning  of  its  words.  And,  if  we  are 
to  look  at  the  pubic  convenience,  would  it  not  be 
most  inconvement  that  this  case  should  go  through 
all  the  courts,  not  to  try  a  civil  right,  hot  whether 
there  was  a  bond  fide  oojection  or  notP 

Appecd  discharged  with  costs. 

Solicitors  for  appellant,  Bi8choff$  Bom/pas,  and 
Bisehofftor  Waugn. 

Solicitors  for  respondent,  Helder,  Boberts,  and 
QiUett  for  Webster,  Whitehaven. 
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Friday,  Nov.  17,  1876. 

TaTLOK    V,     COBPOKATION     OF     OlDHAH. 

Se^oers  —  Powen  of  local  authority  —  "  Street  "-^  • 
Local  Act  (Oldliam  Borough  Improvement  Act 
1866),  sects.  16,  27,  69,  60,  62,  160,  S6&— Public 
Health  Act  1876,  eeete.  16,  2^^Sewage  UtUisa^ 
tion  Act  1866,  sect.  4. 
The  term  "  street,**  both  in  its  general  meaning,  and 
by  the  Oldhavn  Borough  Improvement  Act  1866 
[Acts  Local  cmd  Personal,  28  ^  29  Vict,  c  311), 
tndudes  a  private  road,  for  passage  over  which  a 
toll  is  charged,  and  over  which  the  publifi  have 
no  right  of  way. 
The  plaintiff  was  the  owner  of  a  private  road  at 
Oldham,  and  set  up  a  toll  bar  at  one  end,  'and 
charged  tolls  for  passengers.  The  defendants, 
without  any  further  notice  tlian  the  erection  of  a 
board  with  a  printed  notice  thereon,  vroceeded  to 
dig  and  construct  sewers  in  the  said  road.  The 
plaintiff  moved  for  an  injunction  to  restrain  them 
from  proceeding  with  the  work.  i 

motion  refused. 

Held,  thai  the  corporation  was  empowered  to  con- 
struct    such   sewers,  both    under  sect.  4  of  the 
Utaisation   of  Sewage  Act  (28  ^  29  Vict  c.  76), 
s.  16,  and  the  Public  Health  Act  1876  (28  ^  29 
Vict.  c.  66),  and  by  their  Private  Act. 
The  special  rights  and  powers  given  by  a  Private 
Act  of  Parliament  are  not  taken  away  by  the 
general  provisions  of  a  Public  Act. 
The  plaintiffs  are  the  present  trustees  of  an  in- 
denture dated  3rd  March  1837,  whereby  certain 
plots  of  ground,  with  the  appurtenances,  became 
vested  in  certain  persons  therein  mentioned  upon 
trust  for  "  the  Higginshaw  and  Lower  Moor  Boad 
Company,"  thereby  constituted.    The  object  of 
the  said  company  was  to  maintain  the  said  road, 
and  for  that  purpose  to  raise  a  sum  not  exceeding 
16002.  in  thirty-two  shares  of  bOl.  each,  and  no 
person,  with  the  exception  therein  mentioned,  was 
to  travel  on  or  use  any  part  of  the  said   road 
without  paying  such  toll  as  was  therein.  ^tq;^\^^> 
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The  said  road  was  duly  completed,  and  toll  bars 
erected,  and  the  title  of  tbo  company  acknow- 
ledged from  time  to  time  by  tbe  defendants. 

Some  time  previonsly  to  Oct.  1876,  the  defen- 
dants caused  a  notice,  dated  3rd  May  1876,  to  be 
posted  up  on  a  part  of  the  said  road  or  street, 
beaded,  "The  Oldham  Borough  Improvement 
Act  IbGo,"  and  addressed  to  all  persons  interested 
in  the  &aid  road,  to  the  effect  that  unless  certain 
drainage  works  therein  specified  should  be  com- 
menced within  the  period  therein  limited,  the 
defendants  might  remove  all  obstructions  in, 
upon,  or  under  the  said  road  or  street,  and  sewer 
and  drain,  or  otherwise  complete  the  said  street, 
or  such  part  thereof  as  should  not  have  been 
done,  in  such  manner  as  they  should  think  fit, 
and  might  charge  the  several  owners  of  buildings 
or  lands  in  buch  street  with  the  expense  of  the 
execution  by  them  (the  defendants)  of  such  works 
or  incidental  thereto,  in  the  manner  alleged  to  be 
prescribed  by  tbe  said  Act,  the  same  to  be  paid 
or  recoverable  as  therein  provided  in  that  behalf. 

The  said  notice,  as  the  plaintiffs  alleged,  was 
not  brought  to  the  knowledge  of  the  plaintiffs 
previously  to  ilOth  Sept.  1876. 

On  or  about  20th  Sept.  1876,  the  defendants, 
without  the  consent  of  the  said  company  or  of  the 
plaintiffs,  and  without  any  further  notice  than  that 
above  mentioned,  acting,  as  they  alleged,  under 
the  provisions  of  the  Oldham  Borough  Improve- 
ment Act  1865,  caused  openings  and  excavations 
to  be  made  in  the  surface  and  soil  of  the  said  road, 
called  Shaw-road,  for  the  purpose  of  laying  or 
constructing  a  sewer,  and  threatened  to  proceed  in 
the  said  excavations  and  construction  without 
further  notice  to,  or  the  consent  of,  any  persons 
whatever.  The  defendants  had  in  fact  already 
caused  sevond  holes  or  shafts  to  be  opened  and 
made  in  Shaw-road,  and  were  proceeding  to  cause 
cuttings  or  tunnels  to  be  made  to  connect  the  said 
holes  or  shafts  to  a  depth  ultimately  attaining 
•)<)ft.  or  thereabouts. 

The  plaintiffs  claimed  an  injunction  to  restrain 
the  defendants  agaii'st  proceeding  with  their 
works,  and  damages  for  the  injury  done  thereby  to 
the  uluintiff's  road. 

Tnn\  y.C.  and  E.  W.  Byme,  for  the  plaintiffs. — 
This  is  a  close  ot  land  which  has  never  been  dedi- 
cated to  the  public.  The  defendants  have  been 
trespa>sing  on  our  land' and  digging  holes  in  it. 
Theie  is  no  ri^'hr  of  way  for  the  public,  and  we 
had  ]'Ut  lip  toll  bars.  The  defendants  have  no 
autlujriiy  under  their  private  Act.  See  sect.  27  of 
the  l*rivate  Act,  in  which  this  road,  though  spoken 
of  for  the  sake  of  convenience  as  a  "  road "  or 
"  street,"  is  treated  as  private  property.  It  is  in 
effect  declared  to  be  private  property,  which  the 
corjioration,  if  they  wish  to  exercise  any  rights 
over  it,  must  purchase.  That  section  is  not  in 
any  way^  repealed  by  the  Public  Act.  [Jessel, 
M.K. — What  do  you  say  is  the  meaning  of  the  6th 
subsection  ?  '1  hat  is  the  only  point  on  which 
difficulty  arises.  Does  the  5th  subsection  include 
this  P  It  gets  rid  of  sect.  60,  does  it  not  ?]  I  go 
further.  The  Public  Act  does  not  repeal  the 
Private  Act,  which  in  effect  says:  "Your  close  is 
not  a  street ;  if  the  corporation  wish  to  treat  it  as 
a  street  tbcy  must  buy  up  your  rights."  [Jessel, 
M.R. — The  third  subsection  seems  to  help  your 
argument.] 

Chitty,  Q.C.  and  Macnaghtcn  for  defendants. — 
Tbia  is  a  street  within  the  definitions    in    the 


Private  Act  [read  to  words  "  oommencement  of 
the  Act*'].    In  sect.  27  this  particular  road  m 
spoken   of   as   a   street.      We   have   proceeded 
regularly  under  sect.  16.     [JsssEii,  M.B. — ^Thai 
section  hardly  applies  to  private  property.]    Yes; 
if  a  man  makes  nis  private  property  ioto  a  etreett 
and  there  are  compensation  clauses  in  titis  Act 
(See  also  sect.  59,  on  which  we  rely,  and  sects.  60 
and  65  and  62,  which  provide  for  compensation. 
[Jessel,  M.B. — That  makes  the  whole  thing  ra- 
tional.   These  large  powers  are  vested  in  the  cor- 
poration for  the  sake  of  the  public  health.    Bat 
you  cannot  go  under  sect.  16.1    We  clmim  nnder 
sects.  16  to  21 ;    and  also  under  sect.  16  (^  the 
Public  Health  Act   of  1875.    [Jbssxl,    M.R.— I 
think  you  can  go  under  sect.  60,  bat  not  nnder 
sect.  16.     Sect.  16  gives  yon  a  power  when  yoQ 
are  continuing  a  sewer.]      We  are  continoing  the 
sewage  system.     The  10th  and  60th  sections  are 
to  the  same  effect,  except  that  in  one  there  is 
compensation,  and  not  in  the  other.    Then  this  ii 
a  street  under  sect  16.     Street  has  a  very  lam 
delfinition :    (See  the  case  of  the   VeMry  of  &. 
Mary's,  Islington,  L.  Rep.  9  Q.  fi.  27a ^     [Jissn* 
M.B.— The  16th  section  of  the  Public  Health  Act 
1875,  helps  yon.]  See  also  section  299  of  the  Pabfio 
Health    Act    of     1875.      [Jessel,    M.  B.  —  My 
impression  is  that  sect.  27  helps  you  more  than 
sect.  16.]    There  was  a  similar  clause  in  the  Pub* 
lie  Health  Act  1848.    [Jessel,  M.R— My  attoh 
tion  was  not  called  to  the  3rd  sub-sect,  of  sect.  27. 
With  regard  to  a  private  street,  unless  yoa  have 
powers  independently  of  the  Act,  you  are  P^olu- 
bited  from  making  sewers  unless  yon  bay.]  There 
is  no  express  prohibition  in  the  Act.    I(  is  only 
implied.     [Jessel,  M.R. — You  cannot  nnder  seek 
27  touch  this  particular  street.]    Under  the  16ch 
section  and   the  earlier  ones  we  can.     [JissBl, 
M.R. — No ;  nor  under  the  60th.     The  onlypower 
there  is  to  make  sewers  under  streets.]     Tliafe  ii 
plain  by  the  3rd  sub-section.     [Jbssbu  M.R. — It 
is  saved  by  sect.  366.     I  see  by  the  Public  Heahh 
Act   of    1848    sewers  are  vested    in    the  sever 
authorities.    It  is  not  a  mere  easement.     JfiOer, 
as  amicus   cfwrioe,   referred  to  Bigg  ▼.  Corponf 
tion  of  London  (^8  L.  T.  Rep.  N.  8.,  336 ;  L.  Bepi 
15    Eq.   376)].    There   is   an    express    dedsioo, 
(Thomson  v.  NuUer,  31  J.  P.)  which  decides  tbit 
a  sewer  is  an  easement.    [Jessel,  M.R. — It  is  aol 
so.    It  required  an  Act  of  Parliament  to  set  this 
right.    But  I  see  the  45th  section  of  the  Act  of 
1848  is  very  like  the  16th  section  of  the  Act  cf 
1875.    Were  you  the  local  board  at  the  tbne  of 
the  passing  of  the  Improvement  Act  of  IS^^?] 
Yes.    [Jessel,  M.R.— The  366th  section  states  tba 
right  you  then  had.    If  you  had  this  riffht  at  the 
passing  of  the  Act  of  1865,  yon  have  not  lost  it] 

The  following  are  the  sections  in  the  respectire 
Acts  referred  to  in  the  arguments  and  the  jadf^ 

ment: — 

The  Oldham  Borough  Improvement  Aet  186K,  hasA 
and  PerBODftl  Aoto  (28  Ai  29  Viot.  o.  ooezi). 

Sect.  16.  If  at  any  time  any  street  or  oonzi  (not  hsaf 
a  highway  repairable  bv  the  inhabttaate  at  laxge)  focaedL 
Bet  out,  or  laid  out,  either  before  or  after  the  uriiiimiiW 
ment  of  Uiie  Aot,  is  not  sewered,  drained,  l«veQed,ieii*'i 
and  paved,  or  maoadamiied  to  the  aetuCaetioa  eTwt 
corporation,  they  may  at  any  time,  and  f^om  tiime  to  liMb 
order  that  it  be  treed  from  obatraetiop,  aemeieJ,  dalesi 
levelled,  flagged,  paved,  maoedamieed.  aad  olhitviM 
completed  witn  such  materials  at  eunh  WTali.  attfc  isw 
inclmations,  and  with  rewere  and  dzaina  off  seek  0mt^ 
aions,  and  that  the  soil  thereof  be  xaiaed,  luawei,  it 
altered  in  enoh  manner,  and  witUa  each  Umm,  si  tli 
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Order  direoto ;  and  thereupon  the  respeotiTe  owners  of 
the  boildings  and  lands  in  snoh  street  or  ooort  shall,  at 
their  own  respective  expense,  remoye  all  obstmotions  in, 
fipon,  or  under,  and  sewer,  drain,  level,  flag,  pave, 
maoadamise,  and  otherwise  complete  such  street  or  court 
within  the  time  and  in  the  manner  prescribed  by  the 
Order. 

Sect  27.  With  respect  to  the  road  or  street  called  Shaw- 
road  the  following  provisions  shall  take  effect : 

Then  sub-sects.  1  and  2  give  the  corporation  a  right  to 
purchase  all  private  rights  of  way,  ana  other  rights  con- 
nected with  levying  tolls  and  otherwise  over  the  said 
road,  and  that  such  rights  should  be  in  the  nature  of 
land. 

Sub-sect.  3.  On  the  completion  of  such  purchase  and 
takings  all  the  rights  and  interests  aforesaid  shall  be  by 
Tirtue  of  this  Act  absolutely  extinguished,  and  the  cor- 
poration shall  lemove  and  abate  all  gates,  &c.,  or  otiier 
obstructions  then  existing  in,  on,  or  over  any  part  of  the 
carriageway  or  footway  of  the  said  road  or  street,  and 
thenc^orth  the  said  road  or  street  shall  be  and  oon^ue 
•a  street  open  to  the  passage  of  the  public,  and  free  from 
encroachment,  and  shall  be  subject  to  all  the  provisions 
relating  to  the  sewering,  draining,  levelling,  flagging,  and 
paving  or  macadamiuiag,  or  otherwise  completing  of 
streets  not  being  highways  repairable  by  the  inhabitants 
at  large. 

Sub'Seot.  5.  Nothing  in  this  Act  shall  empower  the 
corporation  to  purchase  or  take  by  compulsion  any  estate 
or  interest  in  tne  soil  of  the  said  road  or  street. 

Sect.  59.  AH  existing  and  future  public  sewers  and 
drains  within  the  borough,  and  all  existing  and  future 
sewers  and  drains  in  and  under  the  streets  and  courts, 
with  all  the  works  and  materials  thereunto  belonging, 
whether  made  or  provided  at  the  cost  of  the  corporation, 
or  otherwise,  ana  the  entire  management  of  the  same, 
with  the  appurtenances,  shall  vest  in  and  belong  to 
the  oorporanon,  and  the  corporation  shall  maintain, 
oleanse,  and  flush  the  same. 

The  oOth  section  gives  the  corporation  power  to  con- 
struct sewers  necessary  for  the  effectual  drainage  of  the 
borough,  the  conversion  of  open  drains  into  sewers,  the 
carrying  under  cellars  and  streets,  the  continuing  of 
them  to  the  most  convenient  place  for  the  collection  of 
sewage  matter  so  as  not  to  cause  a  nuisance ;  and,  if 
naosssary,  to  construct  works  within  or  beyond  the 
bOiOugh,  and  to  remove  obstructions  to  any  of  the  above 
purposes. 

The  G2nd  provides  compensation  for  works  connected 
'  with  the  exercise  of  these  powers. 

Sect.  100:  If  any  such  delay  or  omission  (i.e.,  on  the 
part  of  the  corporation  in  reinstating  streets,  &o.,  after 
the  comstruotion  of  sewers)  as  aforesaid  lakes  place,  the 
persons  having  the  control  or  management  of  the 
street,  bridge,  sewer,  drain,  pipe,  tunnel,  work,  or  ob- 
struction in  respect  of  wMoh  such  delay  or  omission 
takes  plaoe,  may  cause  the  work  so  delayed  or  omitted  to 
be  executed,  and  the  expense  of  executing  the  same  shall 
be  repaid  to  such  persons  by  the  corporation. 

8eot.  366  enacts :  Nothing  on  this  Act  shall  take 
a»waj  or  abridge  any  right,  power,  or  authority  whioh 
the  corporation  have  or  may  enjoy  under  the  Municipal 
Gorpocation  Acts,  or  otherwise,  independently  of  1^ 


Utilimtion  of  Sewage  Act  1865  (28  &  29  Vict.  o.  75)  sect. 
4  i  Sewer  authoritiiss  shall  have  power  to  construct 
SQoh  sewers  as  they  may  think  neoeesary  for  keeping 
their  district  properly  cleansed  and  drained,  and  shaU,  as 
reepects  all  sewers  constructed  by  them  or  under  their 
oontrol,  whether  the  same  were  made  before  or  after  the 
passing  of  this  Aot,  have  all  the  powers  that  local  boards 
h»Te  in  respect  of  sewers  vested  in  or  constructed  by 
then  under  the  45th  and  46th  sections  of  the  Public 
Health  Act  1848,  and  other  Acts  therein  specified. 

Public  Health  Act  1875,  sect.  16  :  Any  local  authority 
nej  carry  any  sewer  through,  across,  or  under  any  turn- 
pike road  or  any  street  or  place  laid  out  as  or  intended 
for  a  fetrset,  or  under  any  cellar  or  vault  which  may  be 
vndar  the  pavesoMnt  or  carriagewajr  of  any  street ;  and 
eftsr  ijiving  reasonable  notice  in  writing  to  the  owner  or 
oeeopier  (if  on  the  report  of  the  surveyor  it  appears 
uennsseiT)  into,  through,  or  under  any  lands  whatsoever 
wUfafai  uwir  district,  lliey  may  also  (subject  to  the 
pmriiioDS  of  tiite  Act  rslatmg  to  sewage  works  without 
thecUetrlet  of  the  local  authority)  exercise  all  or  any  of 


the  powers  given  by  this  section  without  their  district 
for  the  purpose  of  outfall  or  distribution  of  sewage. 

The  ^th  section  of  the  Act  of  1875  provides  that  when 
complaint  to  the  Local  Government  Board  has  been  made 
of  default  on  the  part  of  the  local  authority  in  providing 
and  cleansing  sewers,  the  board,  on  being  satisfied  of  the 
offence,  may  make  an  order  giving  the  local  authority  a 
certain  time  to  do  the  work,  and  if  the  latter  fail  to  do 
so,  the  board  may  have  the  work  done  by  its  own  officer, 
and  charge  the  expense  thereof  on  and  recover  the  same 
from  the  local  authority.  And  any  person  appointed  by 
the  Local  Govemmnnt  Board  to  do  the  work  shall  have 
the  same  power  in  all  respects  as  was  vested  in  the  local 
authority  for  that  purpose. 

Jessel,  M.R. — ^The  first  question  I  have  to  con- 
sider is,  whether,  independently  of  the  Ic^al  Act, 
there  is  any  power  in  the  corporation  to  do  this 
work.  Of  course,  if  they  haa  this  power  at  all 
it  must  have  been  under  the  general  Act,  and  I 
must  say  I  cannot  help  thinking  that  the  persons 
who  were  parties  to  this  local  Act,  which  received 
the  Boyal  Assent  on  July  5th  1865,  and  whic^h, 
following  the  terms  of  the  preamble,  was  intended 
to  comprise  aP  the  Acts  which  in  any  way  related 
to  the  local  government  of  this  corporation  with' 
reference  to  streets,  will  be  a  little  surprised  to 
find  that  by  means  of  another  Act  of  Parliament, 
the  public  Act  having  received  the  Boyal  assent 
a  few  days  before,  the  whole  of  that  intention  has 
been  defeated  so  far,  and  that  the  corporation  will, 
therefore,  for  many  years,  be  under  the  control  of 
two  Acts.  I  think  also  that  those  persons  in- 
terested in  claiming  special  exemption,  and 
special  provisions  as  regards  their  own  par- 
ticular lands,  will  be  a  little  surprised  to 
find  that  by  reason  of  this  general  saving 
in  the  local  Act  and  all  other  powers,  as  regiirds 
the  corporation  then  existing,  in  an  important 
Act  (not  passed,  no  doubt,  at  the  time)  they 
assented  to  the  provisions  of  the  local  Acts,  but  it 
had  unfortunately  received  the  royal  assent  a  few 
days  before.  Whatever  you  may  think  of  the 
extraordinary  results,  which  are  so  caused,  it  is 
my  duty  to  interpret  Acts  of  Parliament  as  I  find 
them.  1  must  treat  them  according  to  the  ordinary 
rules  of  construction — that  is,  literally,  unless 
there  is  something  in  the  context,  or  in  the  sub- 
ject, to  prevent  that  reading.  I  find  in  the  ;566th 
section  of  the  Local  Act  this  provision  :  **  Nothing 
in  this  Act  contained  shall  take  away  or  abridge 
any  right,  power,  or  authority  which  the  Corpora- 
tion have,  or  may  enjoy,  under  the  Municipal  Cor- 
poration Acts,  or  otherwise,  independently  of  this 
Act."  An  argument  was  addressed  to  me  to  the 
effect  that  that  meant  Municipal  Corporation  Acts 
or  other  like  Acts.  I  am  unable  to  appreciate  the 
argument.  I  do  not  know  what  Acts  like  the 
Municipal  Corporation  Acts  are,  and  consequently 
I  cannot  understand  what  it  is  that  is  siniilur  to  a 
Municipal  Corporation  Act  not  being  a  corp<)ration 
Act.  As  the  Municipal  Corporation  Acts  include 
all  the  Acts  which  are  Corporation  Acts,  I  must 
read  **  otherwise"  to  be  "  utiierwise,'*  and  to  have 
its  proper  meaning,  and  therefore  it  means  **  other- 
wise "  independently  of  this  Act.  In  other  words, 
that  all  the  rights,  powers,  and  authorities  which 
the  Corporation  "had,  independently  of  this  Act, 
wore  preserved  to  them.  Now  this  Act  received 
the  loyal  assent  on  the  5th  July  1865,  and  conse- 
quently preserved  to  the  Corporation,  as  I  read  it, 
any  rights  or  powers  they  h»vl  not  repealed  by  this 
Act.  One  of  the  Acts  upon  which  great  stress  wi^s 
laid  last  time,  it  now  turns  out,  upon  investiga- 
tion, was  repealed,   and  that  another  Act,  only 
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paAsed  a  few  days  before,  was  not  repealed  (I  sap- 
pose,  accidentally,  nobody  knowing  anything  abont 
it),  and  had  received  the  royal  assent  on  the  29th 
Jane  1865.    So  that  on  the  5th  Jaly  this  other  Act 
was  in  force,  and  if  I  am  to  read  the  section  of  the 
Local  Act,  as  I  do  read  it,  to  be  general,  then  the 
Corporation  had  the  power  under  the  Public  Act 
to  make  the  sewer  nnder  this  street.    That  there 
can  be  no  question  about.    At  least,  I  think  not, 
because  they  are  to  have  power  to  construct  "  such 
sewers  as  they  think  fit.      Now  by  sect.  4  of  the 
Sewage  Utilisation  Act  1865,  the  powers  of  which 
are  similar  for  this  purpose  to  those  of  the  Public 
Health  Act  1875,  the  sewer  authority,  which  this 
Corporation  was,  have  all  necessary  powers  "  for 
keeping    their    district    properly    cleaned    and 
drained."      [His    Lordship    read    down    to    the 
words   "Public   Health  Act    1848."]     There   is 
no  substantial  difference.    The  result   therefore 
is,  that  under  this  particular  Act  they  have  the 
powers  vested  in  them  for  constructing  a  sewer 
under  the  street  which  are  vested  in  authorities  of 
this  kind  by  the  other  Public  Act.    That  being  so, 
the  only  question  which  remains  is  whether  that 
power  has  been  taken  away.  Now  the  actual  Public 
Act  in  question  was  repealed  by  the  Public  Health 
Act  of  1875.     It  was  repealed  by  what  is  called  a 
Consolidation  Act,  that  is  it  was  repealed  for  the 
purpose  of  having  its  provisions  consolidated  into 
one  Act.    For  the  purpose  for  which  I  am  now 
dealins:  with  the  Public  Health  Act  of  1875,  I 
take  the  Public  Health  Act  of  1848  to  have  been 
substantially  copied,  because  there  is  no  appre- 
ciable variation.     Therefore,  in  considering    the 
effect  of  the  Act  of  1875  on  the  Local  Act,  I 
really  must  ti-eat  the  Public  Health  Act  of  1875 
as  a  mere  continuation  of    the  powers  of    the 
Sewage  Utilization  Act  of  1865,  not  that  it  was 
really  so  in  form,  but  that  it  was  so  in  effect.     In 
other  words,  if  the  intention  of  the  Legislature  in 
passing  the  Local  Act  was  to  preserve  the  general 
powers  nnder  the  Sewage  Utilisation  Act,  which  I 
am  bound  lo  rule  it  was  (whatever  my  own  opinion 
may  be  upon  the  subject  not  being  judicial),  then 
I  am  of  opinion  that  the  rule  whicn  says  that  ordi- 
nary general  legislation  does  not  override  special 
legislation,  has  no  application  to  the  case  before 
me.  General  legislation  was  exoressly  reserved  by 
the  Local  Act ;  and  the  Consolidated  Act,  being  a 
mere  continuance  of  that  general  legislation,  is 
not  in  substance  a  new  power  conferred  on  the 
corporntion,   but  simply  a  continuation  of  their 
old  pou  ers.     It  is  in  no  way  interfered  with  by 
the  provisions  of  the  Local  Act.     Now  that  brings 
me  to  the  next  point,  viz.,  what  is  the  power  P 
If  the  power  is  contained  anywhere,  it  is  con- 
tained in  the  16th  section  of  the  Public  Health 
Act  1875 :  "  Any  local  board  may  carry  any  sewer 
through,  across,  or  under  any  turnpike  road  or 
any  street,  or  place  laid  out  or  intended  for  a 
street."    The  question  I  have  to  consider  is  this : 
Is  the  place  in  question  "  a  street  or  a  place  laid 
out  as  or  intended  for  a  street  P"     In  considering 
that,  I  must  also  take  into  account  the  interpreta- 
tion clause  of  this  Act  of  Parliament,  which  says 
that  a  "  street  includes  any  road,  lane,  footway, 
square,    court,     alley,    or    passage,    whether    a 
thoroughfare  or  not."    I  must  also  take  into  con- 
sideration   that    the    Act  expressly  calls   places 
"  streets,"  whether  they  are  on  public  property  or 
private  property,  and  whether  the  public  have 
any  rights  over  them,  or  have  no  rights  over  them. 


There  is  a  Beriea  of  seotions  beffinniiiff  with  the 
150th,  the  marginal  note  of  whion  ezpkiizis  what  I 
mean :  **  power  to  compel  paving,  m^  of  private 
streets."  The  word  «  streets"  in  the  Act  oCFtefia- 
ment  clearly  extends  to  places  which  aie  in  all 
respects  private,  and  over  which  the  poblic  hava 
no  right.  If  it  is  anything,  therefore,  this  is  a 
private  street.  Now,  what  is  it  P  It  is  a  strip  of 
land  which  seems  to  have  been  sold  lor  the  pur* 
pose  of  beiuflc  made  or  turned  into  a  roed.  Whit 
exact  rights  the  owners  of  the  land  reserredto 
themselves,  except  that  it  is  said  they  reserved 
some,  I  do  not  know.  The  fact  is,  they  boilt 
houses  on  each  side  of  this  private  road,  and  theae 
houses  exist,  and  have  been  need  by  the  ocoii- 
piers  from  that  day  to  this,  and  these  hoosea 
are  within  the  borough  of  Oldham.  How,  tha 
first  question  I  have  to  consider  is.  Is  it  a 
street  or  notP  I  have  no  doubt  it  is  a  street 
In  the  first  place  I  was  told  that  it  could  not 
be  a  street  at  all,  unless  the  owners  of  tha 
houses  had  a  right  of  way  alon|^  it.  In  this  parti- 
cular instance  there  is  no  evidence  at  all  as  to 
whether  there  was  or  was  not  a  right  of  way.  As 
I  said  before,  all  I  know  is,  that  there  were  some  ex* 
ceptions,  but  it  is  not  denied  that  they  do  exeroiia 
such  a  right  of  way,  and  do  pass  and  repass.  Mid 
therefore  I  shall  presume,  in  the  absence  dt  ex* 
press  evidence  to  the  contrary,  that  they  have 
some  right  of  way,  and  if  it  is  necessary,  whk^  I 
do  not  think  it  is,  I  shall  assume  that  the  ownan 
of  the  houses  have  some  sort  of  right  of  way  in 
the  street.  That  appears  sufficiently  for  the  pur- 
pose of  this  motion.  I  do  not  think  it  is  neoeaaarj. 
The  definition  of  a  street  is  correctly  laid  down  m 
the  Imperial  Dictionary,  which  I  have  sent  for. 
"  The  street  itself  is  no  aoubt  the  properly  paved  or 
prepared  road,  that  is,  the  street.  It  sometimes  iii- 
cluaes  the  houses  along  each  side  of  it.  But  thai 
is  not  its  proper  meaning.  It  is  called  a  street 
even  without  houses.  There  are  some  street! 
with  no  houses.  But  the  usual  common  meaning 
of  the  word  street,  is  a  road  with  booses  on  one 
or  both  sides  of  it."  Now,  tried  by  that  test,  tiui 
is  a  street.  It  has  houses  on  both  sides  of  it 
Therefore,  in  common  parlance,  it  is  a  street 
There  is  no  need  of  a  definition,  because  street  ii 
to  include  "  street"  according  to  this  interpretatioB 
clause.  It  is  really  a  street ;  supposing  that  were 
wrong,  I  find  **  street "  is  to  include  "  road,"  and 
it  certainly  is  a  road.  But  not  only  thskt,  it  is  to 
apply  to  any  **  place  laid  out  as,  or  intended  for,  t 
street."  It  is  laid  out  as  a  street,  and  distinguish- 
able from  any  other  street,  so  that  in  every  way 
that  you  can  define  it,  it  appears  to  me  to  be 
within  the  section.  Is  it  the  common  sense  of  the 
section  P  The  learned  counsel  pressed  upon  nt 
that  we  must  have  some  regard  to  common  senee^ 
in  the  meaning  of  the  section.  I  by  no  means 
wish  it  to  be  thought  that  I  disregard  it  It  woold 
be  monstrously  absurd  to  interpret  the  Act  in  any 
other  way.  What  is  the  Act  for  P  It  is  a  Pobfo 
Health  Act  with  regard  to  the  owners  of  thoN 
private  courts  and  alleys,  who  are  the  worst  peopli 
in  the  world  for  laying  out  money,  because  in 
these  places  the  poor  live,  the  people  whose  tene- 
ments are  not  provided  with  sewers  and  drains, 
are  the  very  people  who  suffer  from  the  want  of 
sewage  and  drains,  which  are  ao  requisite  for  nab  le 
health.  Is  it  to  be  imagined  that  the  Legi^iatnla 
intended  to  except  the  very  worat  places  from  tU 
operation  of  the  powers  of  the  ActP    I  ahookl 
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say,  if  the  Act  was  passed  for  anybody,  it  must  have 
been  meant  to  include  these  people,  who  for  the  sake 
of  gain,  and  requiring  high  rents  in  proportion  to 
the  wretched  tenements  they  allow  tne  poor  to  oc- 
cupy, have  neglected  these  ordinary  and  necessary 
sanitary  precautions.  If  I  am  to  interpret  it  by  what 
I  might  think  to  be  the  mind  of  the  Legislature,  I 
Bhould  suppoFC  that  the  first  people  to  be  in- 
cluded would  be  the  owners  of  these  crowded 
courts  and  alleys,  on  which  the  public  have  no 
strict  right  whatever,  but  vvhich  are  intended  to  be 
used  as  streets  and  houses  tot  the  dwellings  of  the 
poor,  without  providing  them  with  what,  accord- 
ing to  modern  science,  is  known  to  be  absolutely 
necessary  for  their  well  being.  Looking  at  it  in 
that  way,  common  sense  is  entirely  in  accordance 
with  what  I  conceive  to  be  its  true  legal  meaning. 
That  being  so,  in  my  opinion,  this  is  a  street 
within  the  meaning  of  the  Act,  and  the  defen- 
dants have  power  to  make  the  sewer  under  it, 
without  any  notice  whatever.  Now  it  must  not 
be  omitted  to  be  mentioned,  that  if  they  do  take 
property  under  tbene  Acts,  they  must  make  com- 
penf^ation,  consequently  no  injury  is  done  to  any 
one  by  their  exercising  these  powers.  They  give 
health  to  the  inhabitants,  and  they  pay  for  the 
property  which  they  take  for  a  purpose  which  is  a 
^aiD,  and  which  common  sense  would  dictate.  It 
IB  on  the  same  principle  that  when  roads  and 
canals  and  other  public  works  are  to  be  executed, 
there  are  powers  given  to  take  private  property  for 
that  purpose,  making  due  compensation.  That 
gets  rid  of  the  argunient  on  that  Act.  Now 
with  regard  to  the  local  Act.  I  must  say  (and 
this  may  have  hereafter  a  bearing  on  the  question 
of  costs)  that  I  think  the  corporation  was  entirely 
mistaken  in  the  course  they  pursued,  because,  as 
I  read  the  27th  section  (and  if  it  was  necessary 
I  might  call  in  aid  that  the  very  local  Act  calls 
these  places  a  street  or  road,  but  1  do  not  think  it 
is  necessary,  and  it  is  very  difficult  to  describe  it 
in  any  other  way),  as  regards  this  particular  road, 
I  cannot  help  thinking  that  the  corporation  made 
a  bargain  on  the  27th  section  which  they  did  not 
intend  to  repudiate,  by  giving  notice  under  the 
16tfa  section;  the  corporation,  by  the  27th  section, 
obtained  the  right  to  purchase  the  private  rights 
>ver  this  road.  They  were  to  do  it  within  a  year. 
^d  when  they  completed  the  purchase,  then  it 
ras  to  be  subject  to  the  provisions  relating  to 
ewerint;,  &c.,  which  affect  streets  not  being  high- 
rays-  When  we  come  to  look  at  the  16th  sec- 
ion,  which  is  the  section  in  question,  it  obviously 
pplies  to  a  private  street — a  street  not  being  a 
lil^hway,  and,  consequently,  according  to  all 
rdinary  rules  of  interpretation,  when  you  find 
his  particular  power  is  to  bb  subject  to  those 
fro  visions  in  the  completion  of  the  purchase,  you 
mport  into  it  a  negative :  that  is,  that  until 
ompletion  it  is  not  to  bo  so  subject.  On  that 
rround  I  have  no  hesitation  in  saying  that  the 
dviaers  of  the  corporation  were  mistaken,  and 
heir  counsel  have  given  up  that  point.  Then 
here  is  another  point  of  much  more  difficulty,  on 
rbich  I  have  heard  a  great  deal  of  argument,  as 
o  whether,  introducing  this  3rd  sub-section  of 
ect.  27  of  the  Local  Act,  they  might  do 
t  under  another  section  of  the  same  Act 
if  Parliament — the  160th.  No  doubt  it  is 
lot  Tery  easy  to  reconcile  all  the  clauses  in  this 
Aicty  and  I  am  very  far  from  saying  that  there  is 
lot  a  good  deal  to  be;  said  in  »vour  of  the  view 

Vag.  Cab. — Yol.  X 


which  has  been  presented  to  me  with  a  great  deal 
of  energy ;  but  I  think  in  all  these  Acts  of  Parlia- 
ment the  first  thing  you  have  to  consider  is,  that 
when  you  have  genei'al  provisions,  whether  con- 
tained in  the  same  Act,  or  another  Act  of  Parlia- 
ment, and  when  you  have  special  provisions  as  to 
a  particular  property,  in  the  ownership  of  an  indi- 
vidual, you  must  read  the  special  provisions  as 
excepted  out  of  the  general.  That  is  the  only  way 
of  reconciling  these  Acts  of  Parliament.  It  is  tho 
practice  of  Parliament  (as  those  who  have  the 
misfortune  of  going  before  parliamentary  com- 
mittees know),  to  insert  the  clauses  which  are 
agreed  on,  and  then  these  persons  who  have 
obtained  their  insertion  leave  tne  room,  and  have 
nothing  further  to  do  with  the  Act  of  Parliament. 
The  committee  would  not  listen  to  them  on  the 
general  clauses.  Thoy  would  only  say  :  "  It  is  no 
business  of  yours.  You  have  been  provided  for, 
and  you  have  had  all  your  clauses  put  in."  If  you 
once  admit  the  doctrine,  that  the  general  provisions 
arc  to  override  the  special  ones,  anybody  who 
could  get  a  clause  in  the  Act  ought  to  be  heard 
on  every  clause  of  that  Act.  I  can  only  say  I 
think  it  would  be -simply  impossible  to  conduct 
private  legislation  at  all,  if  any  such  doctrine  were 
admitted,  or  prevailed.  I  consider  it  to  be  the 
established  rule,  that  when  you  find  general  pn»- 
visions  of  this  sort,  either  in  the  same  Act  or  in 
other  Acts,  they  are  not  to  control  or  repeal  the 
special  provisions,  which  are  considered  to  provide 
for  the  particular  property.  I  should,  therefore, 
on  that  ground,  not  be  disposed  to  bold  that  the 
59th  and  60th  sections  were  intended  to  override 
the  27th.  It  is  said  they  do  not  override  them  at 
all.  The  60th  clause  enables  the  corporation  to 
make  from  time  to  time  the  sewers  which  are 
necessary  for  the  effectual  drainage  of  t!ie 
borough.  That  is  general — "under  any  street.'* 
It  cannot,  properly  speaking,  affect  the  I6th 
section,  because  the  meamng  of  the  section  is 
that  where  it  is  a  private  street  the  corpora- 
tion is  not  to  make  the  sewer;  that  is,  not 
at  the  public-  expense.  The  owners  of  the 
houses  are  to  make  the  sewer,  and  it  is  only  on 
their  refusal  that  the  corporation  is  to  make  it. 
Then  what  is  to  happen  P  The  owners  of  the 
houses  are  to  pay  for  it.  They  have  no  business  to. 
throw  the  burden  of  making  the  new  sewers  in 
their  private  streets  on  the  whole  of  the  town, 
which  they  would  do  if  the  60th  section  was  in- 
tended to  apply.  But  it  is  not,  because  it  is  a 
general  provision,  and  you  must  except  out  of  it 
the  special  provision,  on  the  principles  which  1 
have  mentioned.  Then  it  goes  further,  because 
the  59th  section  makes  the  corporation  owners  of 
the  sewers  when  once  made.  The  words  are: 
**  All  existing  and  future  public  sewers  and  dniirm 
within  the  borough,  and  all  existing  and  future 
sewers  and  drains,''  and  so  forth,  are  to  vest  in  the 
corporation,  whether  made  or  provided  at  the  cost 
of  the  corporation  or  otherwise."  Now,  that  is  a 
very  useful  provision.  It  was  found  under  the 
old  law,  and  it  was  sometimes  held  that  the  sewer 
authorities  (they  were  not  sewer  authorities  in 
those  days)  had  only  an  casement,  and  it  was 
found  to  be  very  inconvenient,  and  consequently, 
therefore,  in  the  modem  Acts  the  property  in  the 
sewers  has  been  vested  in  the  sewer  authorities, 
that  is  to  say,  that  instead  of  allowing  the 
subsoil  to  remain  in  the  owner  of  the  soil,  subject 
to  an  easement,  or  right  of  sewage  or  drainage^ 
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the  absolute  property  in  tbe  sewer  (which  means 
not  merely  tne  brick  barrel,  or  whateyer  it  may 
be  made  of,  forming  the  sewer,  bat  the  whole 
interior  of  the  sewer,  that  is  the  whole  of  the 
soil  included  in  it,  and,  it  I  may  say  so,  the  barrel 
of  the  sewer),  is  now  yesied  in  the  sewage  authori- 
ties, and  if  the  sower  is  a  large  one,  it  amounts  in 
substance,  for  all  useful  purposes,  to  the  whole  of 
the  subsoil,  and  that  is  absolutely  yested  in  the 
corporation.  That  being  so,  what  would  follow  if 
I  am  to  allow  the  60th  section  to  apply  P  They 
would  make  the  sewer  under  the  pnyate  street, 
and  then  become  the  owners,  for  all  substantial 
purposes,  of  the  subsoil ;  of  course  making  com- 
pensation to  the  owners.  But  I  find  that  the  5th 
Bub-section  of  sect.  27  is  this :  "  Nothing  in  this 
Act  shall  empower  the  corporation  to  purch&ne  or 
take  by  compulsion  any  estate  or  interest  in  the 
soil  of  tbe  said  road  or  street.*'  If  I  am  right  as 
to  the  meaning  of  the  59th  and  60th  sections,  they 
do  acquire  it  by  compulsion,  because  they  make 
compensation  for  the  interest  in  the  soil  of  the  road 
or  street.  Why  should  I  depart  from  tiie  literal 
meaning  of  the  words  when  I  find  that  they 
exactly  accord  with  what  I  ^ould  describe  as  the 
common  sense  of  the  arrangement— yiz.,  that 
you  shall  not  make  a  sewer  under  this  street, 
and  shaU  not  interfere  with  it  at  all,  unless 
you  pay  for  it.  That  is  the  meaning  of  the 
arrangement  between  the  parties,  and  that  the 
literal  meanine  of  the  Act.  The  words  are : 
"  Nothing  in  this  Act  shall  empower."  It  is  not 
"nothing  in  this  section."  I  asked  the  learned 
counsel  who  argued  it  so  strenuously  for  the 
plaintiff,  what  possible  meaning  there  could  be 
to  it,  if  that  was  not  it.  The  answer,  which 
was  more  ingenious  than  successfbl,  was  that 
it  was  a  saying  clause,  and  that  he  did  not  feel 
bound  to  put  any  meaning  on  it  at  all,  and  that 
a  saying  clause  does  not  necessarily  import  that 
the  thing  that  it  is  saying  was  included  in  any 
of  the  proyisions.  That,  at  all  eyents,  is  not  a 
satisfactory  answer,  when  you  do  find  something 
that  does  affect  the  property  in  question.  It 
would  be  ayailable,  if  it  was  debired  to  press 
the  saying  clause,  to  sa^,  as  has  sometimes  been 
tried,  that  you  must  import  a  proyision  in  the 
Act,  affecting  the  subject  matt^  to  which  the 
saying  clause  applies.  If  that  were  so,  then  it 
might  be  well  to  say  this  was  put  in  ex  cUfundanti 
cautela,  and  you  cannot  imply  from  the  effect  of 
the  sayinff  dause  that  there  is  an  enactment 
affectins  Sie  thing  sayed,  when  the  saying  clause 
is  not  there.  But  when  you  haye  a  saying  clause 
and  find  another  enactment  which  does  directly 
affect  the  subject  matter  of  the  saying  clause,  then 
I  think  the  natural  construction,  and  the  proper 
one,  is  tio  say  that  the  saying  clause  was  intenaed 
to  be  an  exception  out  of  the  Act,  and  not  to  say 
that  it  was  pot  in  ex  (ibundanH  eatUela,  when  it  is 
really  wanted  for  the  yery  purpose  which  by  the 
terms  of  the  saying  clause  itself  it  does  effect.  I 
think,  therefore,  if  it  stood  on  the  local  Act  alone, 
or  on  the  local  Act  independently  of  the  Sewage 
Utilization  Act,  I  should  haye  been  in  fayour  of 
the  plaintiff,  but  as  it  is,  and  for  the  reasons  I 
haye  giyen,  I  am  in  fayour  of  the  defendants.  I 
therefore  enforce  the  motion,  making  the  costs 
costs  in  the  cause. 

Solicitors :  Clarke,  Woodcock,  and  Bylande,  for 
Tweedale,  Son,  and  Lees,  Oldham ;  Cheeter,  JJrqur 
hari,  Mayhew,  and  Holden,  for  J7.  Booth,  Oldham. 


(Before  Yice-Chanoellor  Malevsi) 
B«ported  by  Jamm  E.  Hoajra,  Esq. 


Wednesday,  Dec.  6, 1876. 

Be  The  Mstsopolitan  BmLDiKG  Act  1855;  Ex 

parte  McBrtdb. 

Party-wall—MetropolUan  Building  AH  1855 1. 85- 
Appointment  of  third  surveyor — Common  Lam 
Procedure  Act  1854,  e,  12 — Pending  action. 

Where  "a  difference  arises  "  between  a  *'  bmidii^ 
owner  "  and  the  **  adjoinina  owner  "  wOk  refers 
ence  to  a  party^wall,  and  the  iwo  swrveyen 
appointed  by  the  parties  refuse  to  appoint  a  third 
surveyor,  the  court  has  power,  under  the  Gom- 
mon  Law  Procedure  Ad  1854>  s,  12,  to  appoM  s 
third  surveyor  to  act  with  the  other  two  ts 
tetUing  the  matters  in  dispute  between  the  parties 
under  the  Metropolitan  Building  AH  1855,  s.  8S, 
sub-sect,  7,  although  an  action  be  then  vending  to 
restrain  the  building  owner  from  interferine  with 
an  ancient  light  of  the  adjoining  owner  mi  the 
party-walL 

Adjoubked  summons.  This  was  an  MifilioatioB 
by  James  Montffomerie  McBryde  and  ThooM 
Workman  Orr  (the  building  owners  of  the  pre- 
mises known  as  No.  10,  Jewin-cresoeni,  in  the 
City  of  London),  that  an  umpire  or  third  arbitntcr 
might  be  appointed  to  act  with  the  soryeyon 
appointed  by  them  and  Mr.  Warner  (tho  adjoioiog 
owner  o^  the  premises  known  as  No.  9,  Jerwin- 
oreecent)  to  settle  the  matters  in  dispate  betwen 
such  building  and  adjoining  owners  reapeotirel? 
under  the  Metropolitan  Building  Act  lb55. 

On  the  19th  Nov,  1875,  Messrs.  MoBryds  and 
Orr  seryed  on  Mr.  Warner,  pursuant  to  sect.  85  of 
the  Metropolitan  Building  Act  1855,  s  notke  witk 
reference  to  the  party  wall  separating  the  pre- 
mises known  as  No.  10  from  tbe  prenuaes  known 
as  No.  9,  Jewin-crescent,  stating  (amonsst  oUmt 
thin^)  that  they  proposed  "  to  brick  np  aO 
openings  in  such  wall,     and  that  thej  had  ap> 

Sainted  "  Messrs.  Herbert  Ford  and  Bw  ijempriere 
esketh,  of  21,  Aldermanbury.  City/*  as  their 
suryeyors  to  superintend  the  work,  and  to  settle 
on  their  behalt  all  matters  of  difference  that  might 
arise  in  relation  thereto. 

On  the  29th  March  1876,  Mr.  Warner  wrote  to 
Messrs.  McBryde  and  Orr,  informine  tlMmtlnt 
he  had  appointed  Mr.  Frederick  Todd  as  his  nr 
yeyor. 

On  the  20th  April  1876,  Mr.  Warner  oommeiioed 
an  action  against  Messrs.  McBryde  and  Orr  and  the 
(Goldsmiths'  Company,  claiming,  amongst  other 
things,  an  injunction  to  restrain  the  defendants  fioa 
erecting  any  buildiuff  on  the  site  of  Na  10,  Jewin- 
crescent,  and  from  doing  anything  to  darken  or 
interfere  with  the  windows  or  lights  in  the  pee- 
mises  No.  9,  Jewin-crescent. 

On  the  25th  May  1876,  Mr.  Warner  mofed  far 
an  injunction,  which  the  Yioe-Chanoellor  refaeed 
to  grant.  Mr.  Warner  then  took  the  matter  to 
the  Court  of  Appeal,  who  affirmed  the  decision  of 
the  Yice-Chancellor,  and  refused  to  grant  the  in- 
junction. 

On  the  1st  Aug.  1876,  Messrs.  McBryde  aad  Oir 
wrote  to  Mr.  Warner  (with  reference  to  thdr  psi^ 
wall  notice  of  the  19th  Noy.  1875)  to  inform  hia 
that  the  surveyor  appointed  bj  them  was  Kr. 
Frederick  Todd,  and  that  l£r.  K  Lsmprien 
Hesketh,  mentioned  in  such  iiotioe»  was  Bot  to  set 

On  the  same  day  Messrs.  MoBrjds  sad  Orr 
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served  upon  Mr.  Herbert  Ford  (as  their  sorvejor)  \ 
and  Mr.  Frederick  Todd  (as  the  surveyor  of  Mr. 
Warner)  a  notice  requiring  them  to  appoint  an 
umpire  or  third  arbitrator,  pursuant  to  the  12th 
section  of  the  Common  Law  Procedure  Act  1854, 
in  consequence  of  differences  having  arisen 
between  Messrs.  McBryde  and  Orr(aB  building 
owners)  and  Mr.  Warner  (as  adjoining  owner) 
with  regard  to  the  party  wall. 

Mr.  Todd,  acting  on  Mr.  Warner's  instructions, 
refused  to  concur  with  Mr.  Ford  in  the  appoint- 
ment of  an  umpire. 

The  main  question  in  argument  was  whether, 
under  the  above  circumstances,   the    court  had 

?ower,  under  the  Common  Law  Procedure  Act 
854,  sect.  12,  to  appoint  a  third  surveyor. 
The  Common  Law  Procedure  Act  1854^  sect. 
12,  is  as  follows  :  "  If  in  any  case  of  arbitra- 
tion the  document  authorising  the  reference  pro- 
vide that  the  reference  shall  be  to  a  single  arbi- 
trator»  and  all  the  parties  do  not,  afber  dinerenoes 
have  arisen*  concur  in  the  appointment  of  an 
arbitrator  ....  or  if,  where  the  parties,  or  two 
arbitrators,  are  at  liberty  to  appoint  an  umpire  or 
third  arbitrator,  such  parties  or  arbitrators  do  not 
appoint  an  umpire  or  tnird  arbitrator  ....  then 
in  every  such  instance  any  party  may  serve  the 
remaining  parties,  or  the  arbitrators,  as  the  case 
may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator  respectively ; 
and  if  within  seven  clear  days  after  such  notice 
shall  have  been  served,  no  arbitrator,  umpire,  or 
third  arbitrator  be  appointed,  it  shall  be  lawful  for 
any  judge  of  an^  of  the  superior  courts  of  law  or 
equity  at  Westminster,  upon  summons  to  be  taken 
out  by  the  party  having  served  such  notice  as 
aforesaid,  to  appoint  an  arbitrator,  umpire,  or 
tkird  arbitrator,  as  the  case  may  be;  and  such 
arbitrator,  umpire,  and  third  arbitrator  resp(C- 
tively,  shall  have  the  like  power  to  act  in  the 
reference,  and  make  an  award  as  if  he  had  been 
appointed  by  consent  of  all  parties." 

John  Pearson,  Q.C.  and  Ferrers,  in  support  of 
the  summons. — On  the  19th  Nov.  1875,  Messrs. 
McBryde  and  Orr  gave  Mr.  Warner  a  proper 
notice  of  what  they  proposed  to  do  to  the  party 
wall.  The  informalitv  (if  any)  in  the  notice  in 
naming  Messrs.  Fora  and  Hesketh  (who  are 
partners)  as  our  surveyors,  was  set  right  by  the 
\etter  of  the  1st  Aug.  1876,  appointing  Mr.  Ford 
alone  as  our  surveyor.  Mr.  Todd  was  duly 
appointed  by  Mr.  Warner  as  his  surveyor  before 
the  commencement  of  the  action.  Our  surveyor 
is  willing  to  concur  with  Mr.  Todd  in  selecting  a 
third  surveyor,  pursuant  to  the  Metropolitan 
Building  Ace  1855,  sect.  85,  sub-s.  7;  but  Mr. 
Todd,  acting  on  Mr.  Warner's  instructions,  refuses 
to  concur.  We  have  served  the  two  surveyors 
with  a  proper  notice  under  the  Common  Law  Pro- 
cedure Act  1854,  sect.  12,  to  appoint  a  third  sur- 
veyor, and,  as  no  sush  surveyor  has  been 
Appointed,  we  are  now  entitled  to  ask  the  court  to 
make  the  appointment  under  that  section. 

Glasee,  Q.C.  and  NcUder  for  Mr.  Warner. — 
The  main  object  of  the  action  of  Warner  v. 
McBryde,  which  is  now  pending,  is  to  restrain 
the  defendants  from  interfering  with  an  ancient 
light  of  Mr.  Wamer*s  house  by  raising  the 
party  wall;  and  Messrs.  McBryde  and  Orr 
are  now  seeking,  by  an  application  to  raise 
their  party-wall,  under  the  Metropolitan  Building 
Act  1855,  to  interfere  with  one  of  our  ancient 


lights ;  this  they  have  no  power  to  do  under 
that  Act,  which  has  reference  only  to  structural 
damage : 

Titterton  v.  Conyers,  5  Taunt.  460 1 
WeUs  V.  Ody,  1  M.  Ai  W.  452  } 

CroJt8  y.  Haldane,  16  L.  T.  Bep.  If.  S.  116 ;  L.  Bep. 
2  Q.B.  194. 

The  "  difference  between*'  the  parties  not  being  a 
matter  within  the  scope  of  the  Building  Act,  the 
court  has  no  power,  under  sect.  12  of  the  Common 
Law  Procedure  Act  1854,  to  appoint  a  third 
surveyor.  A  subsequent  Act  of  i^arliament  can- 
not be  "a  document  authorising  the  reference" 
within  the  meaning  of  that  section.  JThey  also  re- 
ferred to 

The  Metropolitan  Building  Act  1855,  sect.  85,  snb- 

8.9. 

/.  Pearson,  Q«C.,  in  reply. — The  third  clause  of 
the  Common  Law  Procedure  Act  1854,  s.  12,  refers 
to  any  case  of  arbitration  whatever,  where  **  two 
arbitrators  do  not  appoint  a  third  arbitrator :" 
Re  Lyon,  1  E.  &  J.  90. 

Malins,  Y.C.  said. — I  will  first  take  the  case 
as  if  there  had  been  no  pending  suit  between 
the  parties.  The  Metropolitan  Building  Act 
1855,  sect.  85,  sub  sect.  7,  provides  that  **  In 
all  cases  not  hereby  specially  provided  for,  where 
a  difference  arises  Mtween  a  building  owner " 
^— here  Messrd.  McBryde  and  Orr  are  the  building 
owners  — "  and  adjoining  owner  " — here  Mr. 
Warner  is  the  adjoining  owner— "in  respect  of 
any  matter  arising  under  this  Act,  unless  both 
parties  concur  in  the  appointment  of  one  surveyor, 
they  shall  each  appoint  a  surveyor,  and  the  two 
surveyors  so  appomted  shall  select  a  third  sur- 
veyor, and  such  one  surveyor,  or  three  surveyors, 
or  any  two  of  them,  shall  settle  any  matter  in 
dispute  between  such  building  and  adjoining 
owner,  with  power  by  his  or  their  award  to  deter- 
mine the  right  to  do,  and  the  time  and  manner  of 
doing,  any  work,  and  generally  any  other  matter 
arising  out  of  or  incidental  to  such  diifercnce.*' 
Under  these  circumstances,  a  difference  having 
arisen,  Messrs.  McBryde  and  Orr,  on  the  19th 
Nov.  1875,  appointed  Messrs.  Ford  and  Hesketh 
as  their  surveyors.  They  may  have  been  right,  or 
they  may  have  been  wrong,  in  appointing  two 
instead  of  one ;  but  that  was  set  right  by  the 
notice  of  the  Isc  Aug.  1876,  which  withdrew  the 
name  of  Mr.  Hesketb,  and  stated  that  Mr.  For«i 
was  alone  to  act.  In  the  meantime,  on  the  29th 
March  1876,  Mr.  Warner  had  appointed  his  sur- 
veyor, Mr.  Todd.  Mr.  Ford,  on  the  one  side, 
and  Mr.  Todd  on  the  other  side,  being  thus  ap- 
pointed, it  was  their  obvious  duty .  to  appoint  a 
third  surveyor.  Mr.  Ford  is  perfectly  willing  to 
do  so  now,  but  Mr.  Todd  is  not,  because  he  is  for- 
bidden to  do  so  by  the  gentleman  who  has  named 
him  as  his  surveyor.  Under  these  circumstances 
what  is  to  be  done  P  This  is  an  arbitration.  But 
it  was  gravely  argued  by  the  plaintiff  that  sect.  12 
of  the  Common  Law  Procedure  Act  1854  does  not 
apply  because  there  is  here  no  '*  document  autho- 
rising the  reference  "  within  the  meaning  of  that 
section.  I  was  about  to  decide  that  the  Act  of 
Parliament  is  a  '*  document "  within  the  moaning 
of  that  section ;  or  at  all  events,  that  the  seotiou 
applies  to  every  case  where  there  is  an  arbitration 
between  parties,  whether  the  reference  to  arbitra« 
tion  be  by  parol  or  by  a  document  in  the  strict 
sense  of  the  word,  or  (as  in  the  present  case)  by  an 
Act  of  Parliament.    The  plain  object  of  the  Legis* 
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latare  is  that,  whenever  the  parties  refuse  to 
appoint  an  arbitrator  the  coart  may  do  so.  I  am 
glad  to  find  that  the  Tiew^  which  I  had  enter- 
tained has  already  been  entertained  by  Vice-Chan- 
cellor  Page  Wood  in  Be  Lyon,  That  decision  meets 
with  my  entire  concurrence.  I  am,  therefore,  of 
opinion  that  the  case  is  within  sect.  12  of  the 
Common  Law  Procedure  Act  1854.  That  section 
provides  by  the  third  clause  that  "  if,  where  the 
parties  or  two  arbitrators  are  at  liberty  to  appoint 
an  umpire,  or  third  arbirator,  such  parties  or 
arbitrators  do  not  appoint  an  umpire  or  third 
arbitrator  ....  then  in  every  such  instance  any 
party  may  Ferve  the  remaining  parties."  This 
evidently  means  that  one  party  to  the  arbitration 
may  serve  the  other  party.  I  am  very  sorry  that 
the  plaintiff  should  have  thought  fit  to  take  the 
techuical  objection  that  the  arbitrator  and  not 
Mr.  Warner  was  the  person  to  be  served.  Then 
the  Act  goes  on — "In  every  such  instance  any 
party  may  serve  the  remaining  parties  or  the 
urbitraturs,  as  the  case  may  be,  with  a  written 
notice  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator  respectively ;  and  if,  within  seven  clear 
days  after  such  notice  shall  have  been  served,  no 
arbitrator,  umpire,  or  third  arbitrator  be  ap- 
pointed, it  shall  be  lawful  for  any  judge  of  any  of 
the  Superior  Courts  of  law  or  equity  at  West- 
minster, upon  summons  to  be  taken  out  by 
the  party  having  served  such  notice  as  afore- 
said, to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator,  as  the  case  may  be."  There- 
fore, assuming  that  no  suit  is  pending,  the 
case  is,  in  my  opinion,  of  the  simplest  description. 
The  surveyors,  appointed  by  each  party,  refuse  to 
appoint  a  third  surveyor;  and  it  therefore  falls 
upon  the  court,  under  the  third  clause  of  the 
section  which  I  have  just  read,  as  a  matter  of 
simple  justice,  to  do  for  the  parties  that  which 
thny  ret  use  to  do  for  themselves.  But  then  it  is 
said  that  the  court  must  not  interfere,  because 
there  is  a  pending  suit.  It  is  quite  true  that,  on 
the  20th  April  last,  Mr.  Warner  commenced  an 
action  against  Messrs.  McBryde  and  Orr  and  the 
Goldsmiths'  Company,  to  restrain  interference  with 
a  small  window  which  was  in  the  old  party  wall. 
On  the  25th  May  last  I  decided  that  the  plaintiff 
had  not  made  out  a  case  for  r.he  interference  of 
the  court  by  injunction  in  regard  to  that  window. 
The  case  went  from  me  to  the  Court  of  Appeal, 
who  came  to  the  same  conclusion,  that  there  was 
no  case  for  the  interference  of  the  court ;  and  so  the 
matter  stands  at  present.  I  quite  agree  with  the 
plaintiff  that  neither  my  decision,  nor  the  decision 
of  the  Court  of  Appeal  is  conclusive,  because  the 
matter  may  be  decided  a  different  way  at  the  hear- 
ing. If  I  were  to  accede  to  the  argument  that  the 
court  must  not  interfere  because  there  is  a  pending 
suit,  it  would  follow  that  whenever  "  the  adjoining 
owner,"  wishing  to  vex  his  neighbour  and  to 
impede  his  building  operations,  refuses  to  concur 
in  appointing  an  umpire,  he  has  only  to  file  a  bill 
and  let  the  court  see  that  there  is  a  pending  liti- 
gation;  and  then  the  mere  fact  of  the  pending  of 
such  litigation  (however  ridiculous  the  litigation 
might  be)  would  paralyse  the  arm  of  the  court.  I 
cannot  accede  to  any  such  argument.  And  it  is 
unnecessary  for  me  to  do  so,  because  the  cases 
cited  by  Mr.  Glasse  (and  concurred  in  by  Mr. 
Pearson)  decide  that  the  surveyors  so  appointed 
cannot  decide  any  question  between  the  parties 
AS    to   the   existence    of    ancient    lights.     All 


that  these  surveyors  are  to  decide  is  in  what 
manner  and  under  what  cironmstanoes  the 
party  wall  is  to  be  bnilt;  and  if  they  should 
fail  in  their  duty,  and  make  any  order  with 
record  to  this  ancient  light,  such  order  would  be 
entirely  disregarded  by  the  court,  as  being  beyood 
their  powers,  and  entitled  to  no  consiaeratioa. 
If  Messrs.  McBryde  and  Orr  m  on,  ana  erect 
this  wall,  with  full  notice  of  the  claim  of  the  plain- 
tiff in  the  suit  now  pending,  and  stop  up  a  window 
which  ought  not  to  be  stopped  np,  I  shall  have  no 
hesitation  in  ordering  them  (at  the  hearing)  to 
undo  that  which  they  have  improperly  done.  I 
shall,  therefore,  acoede  to  this  application.  The 
substance  of  the  order  will  be  as  follows:  It 
appearing  that  the  surveyors  appointed  by  the 
parties  refuse  to  appoint  an  ampire,  the  coort, 
in  pursuance  of  the  Uommon  Law  Procedore  Act 
1854,  appoints  Mr.  Christopher,  if  he  will  act,  as 
third  surveyor  to  settle  the  matters  in  dispntt 
l>etween  the  parties  under  the  Metropolitan  Build- 
ing Act  1853,  s.  85,  sub-sect.  7 :  ana  Mr.  Warner 
must  pay  the  costs  of  the  adjournment  into  coorL 
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Gompiracy  to  obtain  quotation  on  Stock  Exchange 
— Terms  of  indictment. 

It  is  an  indictable  offence  to  conspire  to  induce  (hi 
committee  of  the  atock  Exchange  to  cUlow  a  qwh 
tcUion  of  the  shares  of  a  joint-stock  compasf, 
whereby  to  persuade  persons  who  should  buy  aid 
sell  shares  of  the  cmnpany,  tluU  the  company  hat 
been  duly  constituted,  and  has  so  complied  voiik 
the  rules  of  the  Stock  Exchange  as  to  entiUe  A$ 
company  to  have  iis  shares  quoted  in  the  official 
list  of  the  Stock  Exchange, 
The  defendants,  being  six  in  number,  had  been 
tried  at  the  London  Hilary  Sittings  1875,  before 
Cockburn,  C.J.,  and  a  special  jury,  on  an  indict- 
ment for  conspiracy  to  defraua.     The  indictment 
contained  twelve    counts,  the   defendants  being 
found  guilty  on  the  first  and  second  counts  only. 

The  firpt  count  net  out  at  great  length  the 
establishment,  constitution  of  the  committee  of 
the  London  Stock  Exchange,  and  that  the  said 
committee  had  formed  certain  rules  and  regahr 
tions  for  the  management  of  the  Stock  Exchangey 
and  had  power  to  expel  any  member  of  the  Suw 
Exchange  who  should  break  such  roles ;  that  two 
of  the  defendants  had  been  directors,  and  one  of 
them  secretary,  of  a  new  joint-stock  company 
called  the  Eupion  Fiel  and  Gras  Company, 
Limited,  and  three  of  them  had  aided  m 
the  establishment  of  such  company;  that  aD 
persons  dealing  in  the  shares  of  a  new  compaiiT* 
required,  according  to  the  rules  of  the  Stock 
Exchange,  that  a  **  special  settling  day  "  should 
be  fixed  by  the  said  committee  for  delivery  ci  and 
payment  in  respect  of  all  shares  in  sndi  nev 
company  theretoiore  bought  and  sold;  that  tlit 
defendants  applied  for  a  special  settling  day;  Uitft 
it  thereupon  became  necessary  that  the  oompsBJ 
should  comply  with  the  follo?ring  mlea  dt  tot 
Stock  Exchange  committee : 
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137.  Tha  eoininittM  will  appoint  k  ■peoikl  lattlinBr-dof 
for  tnuuaotioni  in  tha  ihwaa  of  &  new  oompuiy,  pro. 
Tided  that  DO  alle^tion  of  fnnd  be  inbatMituted  j  th%t 
thsrs  hu  been  no  iiiinspraaeiitktion  of  mppmuon  of 
matorial  faota ;  thkt  gnMalent  aorip  or  ilikrea  an  readj 
tor  daliTtr;,  and  that  no  impodimtnt  eiiats  to  th«  Mttlv- 


_.- -sk'a  Dotioe  to  tba  Stook  Eiobuige  ot 

mas  appUoatioii  foi  a  ipeoial  aettling-dar  for  traswationa 
in  th«  iharea  of  a  Dew  oompan;,  pnTioaslj  to  inoh  appli- 
oatioQ  being  anbniittad  to  the  oommittee,  and  ihall  rs- 
qaire  tha  prodDotion  ef  tbe  following  doonmenti,  tIe.  : — 

The  proapaotDB,  the  Act  of  ParliaoieDl,  tha  arttolea  of 
aaaooiatioD,  or  a  oaitiflaate  that  the  oompanj  ii  oanati- 
tntad  npon  tbe  ooat  book  Hjatem,  under  the  itaunar; 
lam. 

Tba  original  applioaticniB  for  sharea,  the  allotmant 
bcx>k,  eigiied  b;  tba  ehainnan  and  aeoretary  to  tha  oom- 
panj, and  a  wrtifloate  wiAed  by  the  atatnlory  deolara- 
tioD  of  tbe  ohairman  and  tbe  aeoTetary,  atatine  tbe 
nnmbai  of  abares  applied  for  and  DDOondiboDallj  allotted 
to  tha  poblio,  tbe  amount  o(  depoaita  paid  thereon,  and 
that  BDah  depoaita  are  abiolntelj  free  from  an;  IJen. 

The  banker'!  pau-book,  aod  a  oertifloate  from  tha 
bankera,  atating  the  amotmt  ot  depoaita  reoaiTed. 

That  the  defendiiDts  had  conspired  to  indnce 
oertain  membera  of  the  committee  of  the  Stock 
Bxchaage,  continrj  to  the  true  iat-enc  and  mean- 
ing of  tbe  rules  above  set  forth,  to  grant  a  special 
BSttling-daj ;  and  that  the  defendaats  falsely  pre- 
tended to  the  said  members  of  the  said  committee 
(infer  alia),  that  the  number  of  sh&res  of  the  said 
compauj  applied  for  by  the  pnblio  was  34,365, 
whereas  the  number  of  shares  applied  for  b;  Che 
public  naa  not  34,365,  nor  an;  number  whatso- 
erer. 

The  second  count  stated  that  the  defendants 
were  directors,  &c.,  of  the  said  company,  and  that 
application  had  been  made  on  behalf  ol'  the  com- 
pnnj  to  tbe  committee  of  tbe  Stock  Eichange,  to 
order  the  quotation  of  the  new  company  in  tbe 
official  list  of  the  ^tock  Exchange,  in  pursuance 
of  tbe  folloning  rnle  of  the  Stock  Exchange : 

129.  The  oommittee  will  order  the  qnotation  of  a  new 
compaaj  in  ttie  offioial  Uat,  provided  that  tha  nompan/  ia 
of  oonA  Jidt  obaiaater,  and  of  anfBoiant  magnitude  and    I 
Importanoai    that  the  raqnirsmentB  of  Bole   12S  haTe 
bean  complied  with,  and  that  tba  prospectna  haa  beeD   ' 
pnbliolj  advertiaad,  and  agreea  anbatantiall;  with  the 
Aat  of  IteliameDt,  or  the  artiuka  of  aaaooiation,  and  in 
tha  oaa*  of  limited  oompuiies  oontaina  the  memoraniiDni 
of  oaaoaiation ;  that  it  providcB  for  the  iaiae  of  not  laaa 
than  one-bait  of  tbe  nominal  oapital.aad  toi  the  pajment 
nt  tan  par  oant.  npon  the  amoant  enbaoribed,  and  aats    I 
forth  the  arrangemanta  for  r&ieicg  the  oapital,  whether   I 
br  aham  fnlly  or  parti;  paid  np,  with  the  amounts  of 
Mieh  reapeotiVelr,  and  aJao  atatea  tbe  amount  paid,  or  to 
bo  paid,m  moDar  orotberwiae  to  oonaeaeionaitea,  owneta   | 
ct  proper^,  or  othgra  on  the  formation  of  the  oompaoj, 
or  to  oantraatora  tor  works  to  be  eieanted,  and  the 
it  aharaa,  if  any,  propoaed  to  be  oonditionallj 


That  two-tbirda  ot  the  whola  nominal  capital  propoaed 
tobeiainad  have  been  applied  for  and  DnooDditianallj 
•llotted  to  the  pnblio  (abarea  ressrred  or  granted  in  lien 
at  monej  paTmenta  to  ocnoeaaionnairee,  owners  of  pro- 
party  or  othara,  not  being  oonaidered  to  form  pare  ot 
■neh  pnblio  allotment),  that  the  artiolea  of  aasociation 
I  Ml  lain  the  diieotora  tram  employing  the  fonda  of  the 
oowpan;  in  the  pnrohaae  ot  ita  own  abarea,  and  that  a 
Maiiliiii  of  tha  Stoak  Giohonge  ia  anihoriaed  by  tbe 
aompaiV  to  Ptb  fnll  informataon  aa  to  tbe  formation  ot 
^i»  oDOWtakina',  and  ba  abl«  to  tnrmah  tbe  oommittee 
with  all  parttoiMara  tha;  nay  reqnire. 

l%at  the  defendants  bad  authorised  Sir  Robert 
Garden  and  others,  being  a  firm  of  atockbrokors, 
and  members  of  the  Stock  Exchange,  to  apply  to 
(be  oommittee  to  order  the  quotation  of  tbe  shares 
of  tha  oompanj  in  the  official  list  of  the  Stock 
"    '       ;e ;  and  that  the  defendants  conspired  to 
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deceive  the  members  ot  tbe  said  oommittee,  and 

to  induce  them,  contrary  to  the  intent  of  tbe  three 
rnles  above  set  forth,  to  order  a  qnotation  of  the 
shares  of  the  company  in  the  official  list  of  the 
Stock  Exchange,  and  thereby  to  persuade  divers 
liege  BubjectB  who  should  theroafter  buy  and  sell 
the  shares  of  the  said  company,  to  believe  that  the 
said  company  was  duly  formed,  aod  bad  complied 
with  the  said  three  rules,  so  as  to  entitle  the 
company  to  have  their  shares  quoted  in  the  official 
list  of  the  Stock  Exchange. 

At  the  trial  it  appe^ed  that  tbe  defendants 
were  connected  with  the  company  as  alleged  in 
the  indictment,  and  it  was  also  proved  that  none 
ol  the  shares  of  the  company  had  been  uncon- 
ditionally allotted  tothe  public,  and  that  tbe  Com- 
mittee ol' the  Stock  Exchange  had  granted  a  special 
settling  day  and  a  quotation,  under  the  belief  that 
all  the  provisions  gf  the  three  rules  above  set 
forth  had  been  complied  with.  The  manner  in 
which  the  false  representations  charged  were  made 
by  the  defendants  sufficiently  appears  from  the 
judgments  below.  The  defendants  having  been 
convicted,  a  rule  was  obtained  on  their  behalf  for 
arrest  of  judgment,  or  to  enter  the  verdict  for  the 
defendants,  or  for  a  new  trial  on  the  ground  that 
tbe  facts  pi-oved  did  not  amount  to  a  conspiracy. 

The  Solicitor-QeJieral  (Sir  H.  Giffard,  Q,C.) 
{Poland  and  Betley  with  him),  now  showed  cause, 
and  cited 

Britith    Ameriean    TtUgraph   Companji   v.  Albion 

Bank,  L.  Bap.  7  Ex.  IIU  ;  26  L.  T.  Bop.  N.  S.  357 ; 

lUg.  V.  Dt  Bertnger,  3  H.  ft  9.  67. 

Ballantirie,  Sent.,  and  W.  Ballanline,  Pope,  ti-C, 

and  Xeleal/e,  Q.C.,  and  J.  Collins  and  Eodgon.  for 

the  deFendants,  severally  supported  the  rule. 

CocKBDRN.C.J. — I  have  entertained  considerable 
doubts  as  to  the  sufficiency  of  the  counts  upon 
whioh  the  defendanta  have  been  fonnd  gntlty,  and 
am  still  of  opinion  that  the  first  count  is  insuffi- 
cient. It  alleges  that  tbe  defendants  entered  into 
a  conspiracy  by  means  of  false  and  fraudulent 
representations  to  induce  tbe  Committee  of  the 
Stock  Exchange  to  graut  a  "  settling  day  "  and  a 
"  quotation  "  on  the  Stock  Exchange.  If  it  bad 
gone  on  to  allege  that  the  object  was  to  defraud 
the  public,  it  would  have  been  sufficient,  but  it 
does  not  in  terms  allege  that.  Even  as  to  the 
second  connt,  I  confess  that  it  is  not  without  much 
hesitation  and  doubt  I  have  come  to  tbe  conclusion 
that  it  id  sufficien;.  That  count  states,  in  sub- 
stance, that  the  defendants  entered  into  a  con- 
spiracy in  order  to  obtain  a  quotation  of  the 
shares,  in  order  to  induce  persons  who  should 
tbereafter  buy  and  sell  tbe  shares  to  believe  that 
the  company  nas  duly  formed,  and  that  it  had 
duly  complied  with  the  rules  of  the  Stock  Ex- 
change, HO  as  to  get  the  shares  quoted  in  tbe 
official  lists.  If  it  had  gone  on  to  state  that  the 
purpose  for  which  this  nas  done  was  to  injare 
those  in  whose  minds  tliia  belief  was  produced  by 
inducing  them  to  buy  the  shares,  believing  them 
to  be  of  more  value  than  they  really  were,  then  I 
should  have  bad  no  hesitation  in  holding  that  the 
oount  was  sufficient  according  to  law,  though,  if 
the  object  was  to  induce  them  thus  to  believe 
without  inducing  them  to  purchase  the  shares 
under  that  belief,  it  would  be  otherwise.  But 
looking  at  the  words  used,  "  Intending  to  induce 
those  who  should  thereafter  buy  tbe  shares  "  to 
believe  that  they  were  what  they  were  represented 
CO  be,  on  the  whole  I  think  it  is  sufficient',  ("^x  vv 
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is  difficult  to  see  how  that  belief  could  be  en- 
gendered in  the  minds  of  persons  buying  and 
selling  the  shares  ¥rithoQt  inducing  them  to  buy 
and  sell  under  such  belief;  so  that  a  conspiracy  to 
induce  them  to  entortain  that  belief  must  be  taken 
to  be  a  conspiracy  to  induce  them  to  deal  in  the 
shares  nnder  that  belief,  as  they  would  not  other- 
wise have  done.    On  the  whole,  therefore,  though 
not  without  considerable  doabt,  I  have  come  to 
the  conclusion  that  the  charge  in  this  count  is 
sufficiently  stated.    That  it  was  proved  in  fact  I 
can  entertain  no  doubt  at  alL    I  cannot  accede  to 
the  proposition  that  the  facts  as  proved  were  not 
sufficient  to  constitute  the  offence.     The  fiEbcts 
undoubtedly  were  that  persons  were  induced  to 
apply  for  and  appear  to  take  shares  they  never 
meant  to  take,  which  shares  were  at  once  handed 
over  to  the  defendant  Aspinall — that  the  allotment 
of  shares  was  ficticious,  aod  that  the  funds  of  the 
company  were  fictitious,  a  small  sum  being  ob- 
tained by  way  of  advance  from  the  Midland  Bank, 
which  was  manipulated  so  as  to  represent  the 
capital   of   the   company  as   paid   up,  when,   in 
point  of  fact,  the  whole  thing  was  a  fiction  from 
beginning  to  end.    This  was  <K)ne  for  the  purpose 
of  obtainmg  a  settling  day  and  a  quotation  on  the 
iStock  Exchange.    That  there  was  a  fraud  and  a 
vciy  serious  fraud  on  the  Stock  Exchange  com- 
mittee no  one  can  doubt.    Then  the  question  is,  as 
the  company  had  nothing  but  its  shares  and  had 
no  real  capital  at  all,  and  the  only  object  one  can 
conceive  in  getting  the  shares  quoted  on  the  Stock 
Exchange    was    that    they    should  be  dealt  in, 
whether  such  a  conspiracy  sustains  the  charge  on 
which  the  defendants  have  been  found  guilty,  and 
I  think  there  can  be  no  doubt  that  it  does. 

Blackburn,  J. — 1  also  am  clearly  of  opinion  that 
on  tiie  evidence  an  indictable  offence  was  amply 
proved,  supposing  it  sufficiently  stated  in  the 
indictment.  Ever  since  B.  v.  De  Berenger  it  has 
been  established  that  where  parties  conspire 
together  by  false  representations  and  pretences — 
in  short,  by  telling  lies — to  raise  the  price  of  any 
Vendible  commodity — for  though  it  was  a  case  of 
dealing  in  the  funds,  the  doctrine  laid  down 
extends  to  all  vendible  commodity— and  with  the 
intent  to  produce  the  belief  in  the  minds  of  men 
that  they  may  give  a  higher  price  for  the  commo- 
dity than  they  otherwise  would  do,  such  a  con- 
spiracy is  an  injury  to  the  public,  and  is  an  indict- 
able offence.  Here  it  was  proved  beyond  all  doubt 
that  there  was  a  conspiracy  to  procure  a  settling 
day  and  a  quotation  of  the  shares  on  the  Stock 
Exchange,  to  induce  those  who  should  deal  on  the 
Exchange,  and  should  see  the  quotation,  to  believe 
that  the  company  had  been  formed  to  the  satis- 
faction of  the  Stock  Exchange,  and  was  a  real  or 
hmid  fide  company,  and,  in  consequence  of  that 
belief,  to  think  the  company  better  than  it  really 
was,  the  company,  in  fact,  not  being  real,  the 
shares  not  having  really  been  allotted,  and  the 
deposits  not  having  really  been  paid,  and  the  com- 

Cany  altogether  being  one  which,  if  its  nature  had 
een  known,  would  not  have  been  allowed  to  be 
introduced  on  the  Stock  Exchange  at  all.  All  this 
was  done  in  order  that,  the  quotation  oi  the  shares 
being  thus  obtained,  persons  dealing  on  the 
Stock  Exchange  might  be  induced  to  believe 
that  the  shares  were  of  greater  value  than 
they  really  were,  and  that  they  should  thus 
be  influenced  in  the  prices  they  should  pay  for 
ihem,    1  cannot  doubt  that,  all  this  being  clearly 


proved,  there  was  a  criminal  and  indictable  canr 
spiracy  on  the  part  of  the  defendants.    Then,  was 
it  properly  stated  and  charged  P     Now,  as  to  the 
first  count,  I  will  not  say  whether  it  ia  good  or 
bad ;  but  the  second  goes  further  and  ia  clearer 
than  the  other,  and  I  cannot  understand  how  it 
should  not  be  sufficient.    After  alleging  that  % 
quotation  of  shares  upon  the    Stock  Ezdiaoge 
imports  a  representation  that  the  Stock  Kychange 
committee  has  authorised  them  to  be  soqaoted^aira, 
therefore,  has  been  satisfied  that  the  oonipany  wai 
duly  formed,  it  proceeds  to  state  that  the  defendants 
combmed  together,  by  false  pretences  and  artfial 
and  subtle  devices,  to  deceive  the  committee  of 
the  Stock  Exchange,  to  indued  them  to  allow  % 
quotation  of  the  shares,  and  thereby  to  induce  and 
persuade  those  who  should  thereafter  bay  or  sell 
the  shares — that  is,  future  dealers  in  the  shares— 
to  believe  that  it  was  duly  formed  and  constitated, 
and  had  in  all  respecte  complied  with  the  rules.  If  it 
had  ^one  on  to  state,  "  and  oonsequently,  beheving 
that  it  was  better  than  it  was»  to  induce  persons  to 
buy  at  higher  prices  than  they  otherwise  would 
have  given,'*  the  charge  would  have  been  identioil 
in  its  terms  with  that  m  £.  v,  I>6  Berenger,  These 
words,  however,  are  not  inserted,  and  the  quesfeioo 
is  whether  the  effect  is  not  in  substance  the  same^ 
and  whether  it  does  not  really  mean  that  the 
defendants  represented  the  shares  to  be  of  greater 
value  than  they  really  were,  atod   thns  induced 
other  persons   to  give   higher   prices    for  them 
than    they    otherwise   would   have   done.    NoWi 
as   Lord  Ellenborough  said,    in  B,  v.   De  Btr^ 
efiger,  **  It  is    an  universal  principle   that  when 
a   man    is    charged  with  an  act  id    which   the 
natural  and    probable   consequence  is  a  certain 
injury,  the  intention  is  an  inference  of  law."    We 
should  be  carrying  critical   nicety  to   a  greater 
extent  than  evrr    before    known,  and   wresting 
words  from  their  plain  and  natural  meaning,  u 
we  were  to  say  that  the  intention  to  obtain  a  quo- 
tation of  the  shares  in  order  to  induce  perBOos 
who  may  buy  or  sell  shai-es  to  believe  that  tine  com- 
pany is  a  real  and  good  company,  whereas  it  is  not 
so,  is  not  doing  that,  the  necessary  consequence oC 
which  is  not  injurious  to  those  buying  ana  selliiig 
the  shares     It  must  be  taken,  therefore,  that  the 
off*ence — which  was  proved — is  stated  sufficienllj, 
and  is  in  substance  the  same  as  that  in  Beg,  v. 
De  Berenger.    It  was  argued  that    the  qnesbioa 
of  the  intent  ought  to  have  been   pat   epeofi- 
cally  to  the  jury.     But  if  that  were  necessary,  few 
verdicts  in  such  cases  could  stand  good.    When 
everything  is  beyond  doubt  except  a  certain  qoes- 
tion,  and  that  is  put  to  the  jury  and  they  find  it 
distinctly,  then  they  really  find  a  verdict  induding 
and   implying  all  the  rest.     Here  the  intentioo 
expressly  found  by  the  jury — that  is,  the  inten- 
tion to  obtain  the  quotation  of  the  shsrea  by  false 
pretences — necessarily  involves  the  intention  to 
defraud,  and  it  would  be  monstrous  to  say  that  ve 
must  grant  a  new  trial  because  the  formal  queetioD 
whether  the  quotation  would  have  the  efiect  sa^ 
gested  and  would  affect  the  price  of  theshareewtf 
not  in  terms  put  to  the  jury.     I  am,  therefore, 
clearly  of  opinion  th&t  the  second  count  is  sofficieat 
to    support  a  judgment,   and    that    the   verdict 
upon  that  count  ought  not  to  be  disturbed. 

Field,  J. — I  also  am  of  opinion  that  there  oa^ 
to  be  judgment  for  the  Crown.  After  the  doobt 
the  Lord  Chief  Justice  has  expressed,  it  would  be 
presumptuous  in  me,  perhaps,  to  ssj  thatI*B 
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clettrlf  oT  c^inion — but  I  cerWnlf  am  of  opinion— 
that  tbe  eecond  cotmt  is  ftood.  As  to  the  first 
oonnt,  it  is  based  on  the  allegation  that  tbe  frauds 
nndonbtedlj  committed  were  committed  for  the 
pnrpoae  of  lodnoinK  the  oommitl«e  of  the  Stock 
Ezooange  bo  appoint  a  special  settling  daj.  It 
appears  that  in  all  cases  of  new  companies,  the 
Stock  Exchange  oommittee,  before  they  appoint  a 
settling  day,  require  certain  vonchers  to  be  laid 
before  them  as  to  the  position  of  the  new  com- 
pany 1  and,  among  other  thiDgs,  they  require 
that  they  shonld  be  satisfied  that  the  proper 
KUOODt  of  capital  was  subscribed,  and  that  the 
■hares  have  been  bond  fide  applied  for  and  allotted, 
ftnd  tbe  deposits  upon  them  aotoallj  paid ;  and 
they  ar«  not  satisfied  with  the  mere  statements  of 
Uw  parties,  bat  require  voaohers  to  be  prodaoed, 
■a  the  bsnker's  tmok,  to  prove  the  payments 
tnade ;  and  the  result  is  that  not  only  are  the  com- 
mittee satisfied  that  tbe  new  company  is  good,  but 
the  public,  on  seeing  the  quotation  of  its  shares  in 
the  official  lists,  believe  that  the  proper  authorities 
have  been  thus  satisfied  of  it.  In  the  first  count, 
the  f^nd  alleged  is  that,  by  meena  of  false  pre- 
tonoea,  tbe  Stock  Exchange  committee  were  in- 
dnoed  to  appoint  a  settling  day — that  is,  a  day 
on  which  all  transactions  in  shares  wonld  be 
■et^ed,  and  tbe  amounts  dne  paid  or  eecnred. 
Now,  as  to  put  a  company  on  the  market  without 
the  sanction  of  the  Stock  Exchange  would  be 
difficnit,  I  think  that  oount  contains  all  the  ele- 
ments ofa  grave  ofience,  for  thereby  the  pablic 
would  naturally  snpfiOHe  that  as  the  committee  of 
the  Stock  Exchange  had  fixed  a  settling  day,  all 
the  requirements  bad  been  complied  with,  and  the 
brokers  and  others  might  safely  deal  in  the 
•hares.  And  as  to  the  second  count,  it  is  alleged 
that  the  object  was  to  obtain  a  quotation  of  the 
aharea  in  the  Stock  Exchange  tisM,  and  ther«  can 
be  no  donbt  that  the  public  resort  to  those  lists 
for  the  purpose  of  knowing  where  they  may  safely 
pnt  their  money.  Then  the  oonnt  alleges  that  this 
was  done  for  the  pnrpose  of  inducing  those  who 
ahoold  thereafter  deal  in  tbe  shares  to  believe  that 
the  company  was  duly  formed  and  constituted  and 
had  complied  with  the  rules  of  the  Stock  Ex- 
change. It  does  not,  iodeed,  in  terms  allege  that 
it  was  with  intent  to  indnca  people  to  bay  and  sell 
the  shares.  Bat  the  question  is,  whether  it  is  net 
fairly  to  be  inferred  that  snch  is  tbe  meaning  1  and 
to  me  it  seems  that  it  is  so,  and  that  it  wonla  be  a 
mere  barren  frand  if  it  was  not  done  with  a  view 
to  indnoe  people  to  bay  or  sell  the  shares  on  the 
Stock  Exchange.  That  bebg  so,  I  think  that 
meaning  ooght  to  be  put  upon  it,  and,  therefore, 
that  oar  judgment  ought  to  be  for  the  Crown. 

IToTE. — On  a  subsequent  day  two  of  the  defen- 
dants were  aantenced  to  twelve  months  and  two  of 
them  to  two  months'  imprisonment,  in  each  case 
withont  hard  labour.  And  tbe  judgment  of  the 
court  was  daring  the  present  (Bilary)  sittings 
affirmed  by  the  Conrt  of  Appeal.  As  to  the  jnris- 
diction  of  that  court  to  hear  the  appeal,  see  sect.  47 
of  the  Jndicatare  Act  of  1873. 

Judgment  for  the  Crown, 
Soliciton  for  the  proseonUon,  Abrahame  and 


Nov.  8  and  15, 1876. 
Rbo.  (on  the  PHOSBcunotr  or  the  Assessment  Com- 

mrrBE  aj  thb  PoPLia  Ubiok  (resps.),  v.  Xjiball, 

AKB  ANOTHEB  (appS.). 

Bating  in  Metropolit^Haking  vaination  lut, 
italutoTy  time  for — Whether  rtatute  imperatioe 
or  directoru— Valuation  of  Properly  Metropolis 
Act  1869,  32  *  S3  Firf.  e.  67,  t.  4,2. 

By  eecL  4&  of  the  Valuaiion  of  Property  Metropoii* 
Act  1869,  the  overeeeri  "  thall  make  and  depoeit 
the  valuation  Utt  "  b^ore  the  lit  June,  and  the 
aaietiment  eommiltee  "  ehall  hold  a  meeting  for 
heariag  objeclione  to  the  list"  before  the  Iti 
Od.,  and  "  ehail  AnoUv  approve  the  Utt "  before 
the  Ul  Not,. 

Beld,  that  the  leetion  viom  diretUory  wad  not  impera- 
tive, and  ll)^t  a  vahtalion  litl  deporited  on  27th 
Sept.,   and  Jinaliy  approved  on  21«<  Jan.,   ton* 

This  was  a  case  stated  by  the  Jnstioes  of  the 
Conrt  of  General  Assessment  Sessions,  holden 
nnder  the  Vf^uation  (Metropolis)  Act  1809,  at  the 
Gnttdball,  Westminster. 

1.  Tbe  appellants  are  the  oconpiers  of  premises 
nied  Bs  oil  and  turpentine  stores,  and  situate  in 
the  West  Ferry-road  in  the  parish  of  All  Saints', 
Poplar. 

2.  Previous  to  the  valuation  mads  as  hereinafter 
stated,  the  appellants  were  rated  at  4452.  gross, 
and  37  U.  rateable  valae. 

3.  Upon  the  27th  Sept.  1875,  the  overseers  of 
the  said  parish  of  All  Saints',  Poplar,  made  and 
deposited  a  vaination  list  for  the  said  parish  in 
which  the  appellants'  premises  were  assessed  at 
666f.  gross  and  5551.  rateable  value. 

4.  Upon  the  18th  i)ct.  1875,  the  «wd  list  was 
transmitted  to  the  Assessment  Committee  of  the 
Poplar  Union. 

5.  Upon  the  7th  Deo.  1875,  at  a  meeting  of  the 
Aasessment  Committee  to  hear  objections  to  the 
said  list,  the  appellants  appeared  by  counsel,  who 
said  that  on  benolf  of  the  appellsjits  he  reserved 
their  right  to  diapnte  the  vahaity  of  such  list,  and 
of  the  proceediuKB  then  being  and  abnnt  to  be 
taken  tnereon,  and  objected  to  tbe  vaination  of 
their  premises  oontainea  in  such  list,  bnt  notwith- 
standing such  reservation,  urged  objections  and 
adduced  evidence  in  support  thereof,  and  after 
dnly  weighing  and  considering  tbe  same,  the 
Assessment  Committee  altered  the  vaination  of 
the  said  premises,  and  fixed  5501.  gross  and  4601^ 
rateable  as  the  value  thereof. 

6.  The  said  Assessment  Committee  approved 
the  valuation  list  as  altered  by  them  upon  tbe 
4th  Jan.  1876,  and  sent  the  said  list  to  be  re- 
deposited  upon  tbe  7th  Jan.  1876. 

7.  By  the  3rd  of  tbe  General  Orders  mad*  at 
the  General  Assessment  Sessions  holden  on  the 
23rd  June  1870,  it  is  required  that  all  appeals  to 
the  Assessment  Sessions  shall  be  enterea  by  peti- 
tion to  be  lodged  with  the  clerk  to  the  A.sse#Bmene 
Sessions  on  or  before  tbe  14th  Jan.  next  following 
the  final  approval  of  tbe  valuation  list  by  the 
ABsesBinent  Committee. 

8.  The  appellants  dnly  gave  the  required  notice 
of  appeal  to  the  Assessment  Sessions  before  the 
14th  Jan.  1876. 

9.  Upon  21st  Jan.  1876,  the  Assessment  Com- 
mittee held  a  meeting  to  bear  objections  on  behalf 
<rf  persons  or  parties  other  than  tbe  appellants  to 
the  alterations  made    by  the  Assessment  Com- 
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mittee  in  the  said  valnation,  bat  no  objections 
were  made  to  the  alteration  of  the  valuation  of 
the  appellants'  premises. 

10.  Upon  the  hearing  of  the  appeal  the  said 
valuation  list  was  produced,  and  it  appeared  that 
the  same  had  been  finally  approved  upon  the  21st 
Jan.  1876. 

11.  Between  the  hearing  of  the  Assessment 
Committee  of  objections  to  the  said  valuation  lisb 
and  the  holding  of  the  court  of  general  assess- 
ment sessions,  no  special  sessions  had  been  held 
to  which  the  appellants  could  appeal  against  the 
decision  of  such  assessment  committee  in  accor- 
dance with  the  directions  and  provisions  of  the 
Vahiation  of  Property  (Metropolis)  Act  1869  ; 
neither  appellants  or  respondents  took  any  steps 
to  obtain  the  holding  of  any  special  sessions  for 
hearing  an  appeal. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  valuation  list  is  null,  void,  bad 
in  law,  and  of  no  effect,  by  reason  of  such  valuation 
list  not  having  been  made  and  deposited  by  the 
r)verseers  of  the  parish  of  All  Saints,  Poplar,  nor 
transmitted  by  them  to  the  assessment  committee, 
nor  by  the  said  assessment  committee  finally 
approved  and  signed  within  the  time  limited  by 
the  Valuation  (Metropolis)  Act  1869. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, judgment  is  to  pass  for  the  appellants,  and 
the  said  valuation  list  shall  be  dealt  with  as  to  the 
court  shall  seem  fit. 

If  the  court  should  be  of  opinion  in  the  negative, 
judgment  is  to  pass  for  the  respondents. 

E.  Clarke^  for  the  appellants,  argued  that  the 
result  of  the  delay  had  been  to  extinguish  the  ap- 
pellants* right  of  appeal,  and  that  therefore  sect. 
4*2  of  the  Valuation  of  Property  Act  1869,  ou^ht  to 
be  construed  as  imperative. 

Tindal  Atkivson  and  W.  Englieh  Harrison ^  for 
the  respondents,  argued  that  the  present  case  fell 
within  the  rule  that  where  public  convenience 
required  it,  a  statute  as  to  time  would  be  con- 
strued as  directory  on  this  point ;  they  cited 

Lefevre  v.  Miller,  26  L.  J.  175.  M.  C.  ; 

Reg.  v.  Fordham,  11  A^.  A  E..  73 ; 

Reg  V.  Mayor  of  Rochester,  7  E.  A  B.  910. 

E.  Chirke,  in  reply,  cited 

Borrman  v.  Blyth,  7  E.  &  B.  26  ;   27  L.  J.  22,  M  C.  ; 
Hunt  V.  Hihhs,  5  H.  A  N.  123 ;  29  L.  J.  222,  Ex. 

Tho  follo^viiijj  8eotion.«*  of  the  Valuation  of 
Property  Metropolis  Act  186VI  (.32  &  83  Vict.  c.  67), 
were  referred  to  in  the  course  of  the  arguments 
and  judgments : 

Sect.  13.  If  the  overseers  of  any  parish  fail  to 
transmit  such  a  valnation  list  as  is  required  by  this  Act, 
the  assessment  committee  shall  appoint  some  person  to 
make  a  valuation  list,  and  may  allow  such  person  sneh 
remuneration  in  addition  to  his  expenses  as  they  think 
fit ;  and  all  expenses  incnrred  by  the  assessment  com- 
mittee in  pursuance  of  this  section  shaU  be  paid  by  the 
fTuardians,  and  chars-ed  to  Fuoh  parish.  The  pon>on  po 
appointed  shall  have  tor  the  purposes  of  this  section  the 
same  powers  and  dntiea  as  overseers,  and  the  valuation 
list  so  made  shall  be  dealt  with  in  like  manner  as  if  it 
had  been  duly  made  and  transmitted  by  the  over«*eers. 

Sect  32.  Any  ratepayer  and  any  surveyor  of  taxes, 
and  any  overseer,  with  the  consent  of  the  vestry  of  his 
parish,  who  may  feel  agr^ieved  by  any  decision  of  the 
assessment  committee  on  an  objection  made  before  thpm 
to  which  he  was  a  party,  or  by  any  decision  of  special 
sesaions,  whether  he  was  a  party  or  not,  may  appeal 
against  such  decision  to  the  assessment  sessions.  Any 
a88essmen^  committee  in  the  metropolis,  or  in  the 
county  in  which  the  pariah  to  which  the  appeal  relates 


ia  situate,  any  overseen  in  the  metropolis,  or  raoh  eoimty 
with  the  oonsent  of  the  vettiy  of  their  parish,  any  rate- 
payer in  the  metropolis  or  such  oounty,  and  any  body  of 
persons  authorised  by  law  to  levy  ratiss,  or  require  oos- 
tribntions  payable  out  of  rates  in  the  metropolis  or  sndi 
ooanl7,  majr  appeal  to  the  assessment  sessions,  if  they  or 
he  feel  ag-grieved  by  reason. 


(1) 


beiof 


(2) 
(3) 


Of  the  total  of  the  gross  valne  of  any 

too  high  or  too  low. 

Of  the  total  of  the  rateable  valuable  of  any  paiiib 

being  too  high  or  too  low. 

Of  there  being  no  approved  ▼alnatlim  list  for  some 

parish. 

Sect.  35.  If  it  appears  to  the  jnstioes  in  asnsaiimctit 
sessions,  on  any  appeal  that  there  is  no  approved  valnation 
list  for  some  pariah,  they  may  appoint  some  proper  person 
(with  such  remuneration  as  they  may  appoint)  to  make  a 
valuation  list.  Such  person  shall  have  for  that  pnrpoie 
the  same  powers  and  duties  as  overseers.  The  valnMOB 
list  so  made  shall  be  deposited  and  otherwise  made  knows 
to  the  persons  interested  in  auoh  manner  as  the  oonrt  m^ 
direct,  but  in  manner  as  near  as  may  be  as  is  provided  is 
this  Act,  with  respect  to  the  list  originally  made-  The 
costs  of  making  such  valuation  list  shall  be  paid  by  the 
assessment  committee,  who  failed  to  approve  the  list,  sad 
shall  be  deemed  part  of  their  expensss  under  the  principal 
Act. 

Sect.  42.  With  reepect  to  the  times  within  which  pro- 
ceedings under  this  Act,  and  the  Acts  incorporated  bei^ 
with,  are  to  be  done,  the  following  provisions  shaU  have 
effect,  that  is  to  say  : 

(1)  The  overseers  shall  make  and  deposit  the  valua- 
tion before  the  let  June,  in  the  first  year  after 
passing  of  this  Act. 

(2)  The  overseers  shall  transmit  the  valuation  Het  te 
the  assessment  oonmiittee,  not  sooner  than  fourteea 
and  not  later  than  seventeen  days  after  notice  is 
given  of  deposit  of  such  list. 

(3)  Notice  of  any  objection  by  any  person  other  thao 
the  surveyor  of  taxes  and  the  overseers,  shall  be 
given  before  the  expiration  of  twenty,  five  dayt 
after  the  list  is  deposited. 

(4)  The  assessment  committee  shall  revise  the  vahia> 

tion  list  before  the  1st  Oct.,  in  the  same  year,  and, 
before  the  same  day,  but  not  less  than  sixteen  dare 
after  the  transmission  of  the  list  to  them  by  tke 
overseers,  shall  hold  a  meeting  for  hearing  olqeo* 
tions  to  such  list. 

(5)  The  assessment  committee  shall  give  notice  of  a 

meeting  for  hearing  obje<>tion8  to  a  Iif>t  not  lees 
than  sixteen  days  before  such  meeting. 

(6)  Notice  of  objection  with  reepect  toanyli«t  byths 

surveyor  of  taxes  and  by  the  overseers,  shiJl  be 
given  not  less  than  seven  days  before  the  meeting 
at  which  objections  to  such  list  will  be  heard  by 
the  assessment  committee. 

(7)  The  assessment  committee  shall  send  the  valoaiioB 
list  to  be  redeposited  within  three  days  after  it  is 
approved  by  them,  and  shall  appoint  a  day  not  leee 
than  fourteen  nor  more  than  twenty-eight  days 
after  such  redeposit  for  hearing  oDJectioiis  to 
the  alterations  of  which  objections  seven  days 
notice  shall  be  given  by  the  objector. 

(8)  The  assessment  committee  shall  finally    approre 

and  send  tho  valuation  list  to  the  overseers  asd 
the  clerk  of  the  managers  of  the  MetropoUtes 
Asylum  district  before  the  lat  Nov.  in  the  same 
year. 

(9)  Notices  of  appeal  to  special  seesions  shall  he  given 

on  or  before  the  21st  Nov.  in  the  aame  year. 

(10)  The  justices  may  hold  the  special  seesions  at  aav 
time  after  the  30th  Nov.  in  the  aame  year,  whim 
will  enable  them  to  determine  lUl  appeals  bcfoie 
the  ensuing  1st  Jan. 

(11)  The  clerk  of  the  said  managers  shedl  send  out  the 

printed  totals  before  the  1st  Dec.  in  the  saoie 
year,  and  shall  return  the  valuation  list  to  1^ 
assessment  committee  not  sooner  than  foorteea* 
nor  later  than  twenty-one,  days  after  the  totals 
are  sent  out. 

(12)  Notices  of  appeals  to  asaeaament  sessions  shall  be 

given  on  or  before  the  14th  Jan.  in  tho  same  year. 

(13)  The  justices  may  hold  the  assessment  seanoas  at 
I  anv  time  after  the  1st  Feb.  in  the  same  year,  wkiek 
i  will  enable  them  to  determine  all  appeals  (exoept 
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wh&n  a  Taliuktion  list  or  TBliUktion  is  ordered)  be- 
fore the  enaoing  Slst  Maroh. 
(14)  Notdoee  of  the  timee  at  whioli  the  asBessment 
BeenozLB  wili  be  held  at  each  place  shall  be  given 
by  the  clerk  ten  days  at  least  before  the  first  oonrt 
is  held. 
Mellor,  J. — My  mind  has  flactaated  much 
during  the  progress  of  the  argument,  but  on 
the  whole  I  am  of  opinion  tnat  section  42 
is  directory,  and  that  this  valuation  list  was  in 
time.  It  was  intended  by  the  Legislature  that 
the  valuation  list  should  be  made  up  m  time  for 
the  assessment  sessions,  in  order  that  it  might  be 
discussed  there  whether  it  was  good  or  bad.  *It 
has,  indeed,  been  very  plausibly  argued  before  us 
that  the  valuation  list  was  too  late,  on  the  ground 
that  certain  things  were  not  done.  But  on  the 
whole  I  think  that  these  arguments  ought  not  to 
prevail.  Mr.  Clarke's  clients  have  full  power  of 
app^ling  to  sessions  on  the  merits  of  their  case, 
but  it  would  seem  as  if  they  appealed  i^inst  the 
list  because  they  had  no  case  upon  the  merits. 
The  sessions  having  confirmed  the  list,  the  only 
question  for  us  is  whether  it  is  bad  on  the  ground 
of  its  being  out  of  time,  and  I  am  of  opinion  that 
it  is  not.  It  is,  I  think,  absurd  to  suppose  that 
the  Legislature  could  have  intended  these  sections 
to  be  other  than  directory.  Perhaps,  however,  the 
Legislature  may  have  intended  that  if  a  party 
should  suffer  any  damage  by  the  delay  of  the  over- 
seers in  making  up  the  list,  he  should  have  a 
remedy  against  we  overseers  by  action. 

Lx7SH,  J. — I  am  of  the  same  opinion.  In  order 
to  interpret  sections  of  an  Actof  Parliament  which 
require  certain  things  to  be  done  within  a  certain 
time,  we  must  look  to  the  object  of  the  Act  in 
which  those  sections  occur.  Now  the  object  of 
this  Valuation  Act  is  clearly  to  secure  a  valua- 
tion of  property  every  five  years,  in  order 
that  tne  valuation  list  may  be  quite  uniform.  It 
is,  therefore,  of  the  utmoet  importance  that  the 
whole  list  be  completed  every  five  years,  and  a 
machinery  is  provided  by  the  statute  for  bringing 
objections  and  hearing  appeals.  The  42nd  section 
is  framed  to  effect  this  purpose.  [The  learned 
judge  read  the  section  and  proceeded.]  It 
apf «ears  from  this  section  that  a  time  is  limited  for 
every  stage  ot  the  process  until  the  appeal  is 
arrived  at,  and  it  also  appears  that  the  Legislature 
contemplated  that  all  the  stages  should  be  gone 
through  before  the  5th  April.  Next  in  order  we 
come  to  the  provision  for  certain  failures.  ''If 
the  overseers,*'  says  the  13th  section,  "fail  to 
transmit  the  required  valuation  list,"  the  com- 
iDittee  shall  appoint  some  person  to  make  a  valua- 
tion list.  The  assessment  committee,  therefore, 
have  power  to  intervene  and  to  fine  a  defaulting 
tiarish.  The  appeal  is  not  against  the  valuation 
,  list  as  a  whole,  but  against  a  particular  decision  of 
the  assessment  committee.  [The  learned  jud^re 
then  read  the  35th  section,  and  proceeded.]  Mr. 
Clarke  says  that  before  the  words  "for  some 
jMirish,'*  we  must  rejid  in  the  words  "  or  no  list 
aigned  within  the  time  hereinl>efore  mentioned." 
Uow  can  we  insert  these  words  ?  I  think  not.  If 
the  Legislature  had  intended  the  insertion  of  such 
a  provision  it  would  have  been  inserted  expressly 
— especially  in  a  statute  of  this  kind,  which  is  by 
no  means  an  elliptical  one,  but  is  rather  too  full  in 
its  terms  than  otherwise.  Consider  too,  the  con- 
seqaences  of  reading  in  the  provision  suggested. 
All  the  delay  and  expense  of  making  a  fresh  list 
would  have  to  be  incurred.  I  cannot  think  that  the 

ICaa.  Oab.^Yol.  X. 


Legislature  ever  intended  such  a  consequence.  But 
then  it  is  asked—  what  is  to  be  done  if  the  overseers 
delay  salong  as  to  deprive  a  party  of  his  power  to 
appeal.  This  would  be  a  defect  in  the  statute,  for 
which  it  would  be  for  the  Legislature  to  provide 
a  remedy,  but  the  existence  of  such  a  defect 
cannot  make  the  statute  other  than  directory.  If, 
however,  a  party  be  deprived  of  his  appeal  by  the 
neglect  of  the  overseers,  it  may  well  be  that  those 
who  undertake  public  duties,  and  fail  in  them, 
would  be  liable  to  an  action  at  the  suit  of  the  party 
aggrieved. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellants,  Pontifex  and  Co, 
Solicitors    for    the     respondents.    Baker   and 
Naime. 


Wednesday,  Nov.  8, 1876. 

Be6.  (on  the  prosecution  of  Baxter  and  another) 
V.  Great  Northern  Bailway  Company. 

Compensation  to  tenant  for  longer  term  than  a  year 
whose  term  has  less  than  a  year  to  run — Whether 
justices  have  jurisdiction  to  determine — 8  Vict, 
c.  18,  8.  121. 

Justices  under  the  Lands  Clauses  Consolidation 
Act  1845  (8  Vict.  c.  18,  «.  121)  may  award  com- 
pensation  in  respect  of  any  interest  being  less  than 
that  of  a  tenant  from  year  to  ypar,  although  such 
interest  arises  out  of  a  lease  originally  created  for 
a  longer  term. 

In  August  1871.  A.  demised  to  the  prosecutors  for 
one  year  a  piece  of  land  by  an  agreement,  giving 
option  of  renewal  for  a  fwrther  two  years  after- 
wards. In  August  1873,  tlis  defendants  served 
tJie  prosecutors  with  a  notice  to  treat,  and  in  tJie 
same  m^Uh  of  thai  year  tlie  prosecutors  served  the 
defendants  with  a  notice  of  claim,  requiring  th^m 
to  proceed  to  arbitration.  An  arbitrator  was 
appointed  by  the  defendants  under  protest,  and 
an  award  was  made,  which  tlhe  defendants  re- 
fused to  take  up. 

Held,  upon  a  special  case  stated  in  an  action  by  the 
prosecutors  for  a  writ  of  'mandamus,  that  the 
claim  was  one  for  the  determination  of  justices 
under  tJie  12lst  section  of  the  Lands  Clauses 
Consolidaiion  Act. 

The  pleadings  in  this  cause  raised  certain  issues 
on  a  claim  by  the  prosecutors  for  a  writ  of  man- 
damus to  the  defendants.  The  issues  in  fact  came 
on  to  be  tried  before  Cleasby,  B.,  at  the  Guildford 
Summer  Assizes,  when,  by  consent,  a  verdict  was 
found  for  the  Crown,  subject  to  the  opinion  of  the 
court  upon  a  case  which  set  out  the  facts  at  great 
length,  and  raised  other  questions  between  the 
parties  not  material  to  this  report.  The  facts  are 
sufficiently  stated  in  the  head  note.  The  121st 
section  of  the  Lands  Clauses  Consolidation  Act 
1845  (8  Vict,  c.  18)  is  as  follows  : 

If  anv  Bnoh  lands  shall  be  in  the  possession  of  any 
person  nayinfir  no  greater  interest  therein  than  as  tenann 
for  a  year  or  from  year  to  year,  and  if  snch  person  be 
required  to  give  np  possession  of  any  lands  so  occnpied 
by  him  before  tibie  expiration  of  his  term  or  interest 
therein,  he  shall  be  entitled  to  compensation  for  the 
value  of  his  unexpired  term  or  interest  in  suoh  lands  and 
for  an^  just  allovrance  which  ought  to  be  made  to  him 
by  an  incoming  tenant,  and  for  any  loss  or  injuiv  he  may 
sustain,  or  if  a  part  only  of  such  lands  be  re<]^uired,  to  com- 
pensation of  the  damage  done  to  him  in  his  tenancy  by 
severing  the  lauds  held  by  him  or  otherwise  injuriously 
affecting  the  same ;  and  the  amount  of  such  compensa* 
i  tion  shall  be  detw'rmined  by  two  justices  in  caue  th« 
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f  Um  Kmovit  of  raoh  nompiniiatlon  kU  looll 
P^amu  ohall  raapeotiTelT  deliroi  np  to  tha  pioiooten  of 
tlie  nndertakiiis  or  to  the  penaa  upoiatM  bf  tham  to 
taks  poueadon  tb<T«of  Mif  inoli  l»nd*  is  Oi^  pooeanoo 
raqnired  for  tha  pnipoMi  of  the  apaolkl  Aob 

FhUbridi,  Q.C.  for  the  prosecatora  of  the  writ. 

Beginald  Brown,  for  the  defendant*,  mw  not 
called 

I .  -.     -^ r 

L  121  of  the  Lands  Chtnses  Consolidation  Act 
1§45.  The  very  object  of  that  section  was  to  send 
small  and  insigniScant — I  do  not  baj  nnfoanded — 
cbums  fbr  compensation  to  justices  of  the  peace  or 
a  stipendiary  magistrate,  a  tribunal  wnioh  is 
jnst  as  likely  to  be  right  as  an  arbitrator  or  a  jnn. 

Lush,  J.^I  am  of  the  same  opinion.  I  have  the 
impression  that  the  f>oint  has  been  decided  on  a 
former  oocasion,  bet,  however,  that  may  be,  I  do 
not  entertsin  the  slighteat  donbt  in  relation  to  it. 
The  mtention  of  the  121et  section  was  togivecom- 
pensation  for  every  species  o(  interest  being  less 
than  the  interest  of  a  tenant  from  vear  to  year, 
and  I  observe  that  the  jnstioee  have  (nil  powers  to 
airard  compensation  in  respect  of  the  tenant 
having  to  give  np  possesaton  befbre  the  expiration 
of  his  terra. 

Solicitor  for  the  prosecnton,  Vant. 

Solicitors  for  the  defendants,  Johntton,  Fargn- 
har,  and  iJeacA.     , 


Tuetdoy,  Nov.  28, 1876. 

BBS.    OK    THB    PkOBBGCTIOIT     OF    OwBK    V.    MaTOK, 

Aldbkmen,  and  BimoBssEs  or  Wklcbfooi. 

IfwtteipaJ  Oorpom(ion>  .iet  (5  ^  6  VicL  c.  76)  ■.  52 

—Debtort  Aet  1369  (32  ^  33  Via.  e.  62)  ».  21— 

DUqualifieation  of  town  rvmneiUfr  by  eom/potition 
with  er«iilor8-22  Vid..  c  S5,  i.  6,  iubt«ct.  4~ 
Belinng  eovneiUor — EUctum  of  town  eoimeUior 
— Corrupt  Practieei  {Municipal  SUdiont)  Act 
(35  ^  36  Vict,  c  60),  n.  H^Avoidance  of  tUcHon* 
— Election  petition — Mandamwt. 

Byteet.  52  of  the  Municipal  Corporaiiont  ict{5  3-  6 
Will.  4,),  e.  76,  it  ii  enacted  that  a  toum  oomtdUor 
who  beaymei  bankrupt  or  corripoundt  with  kit 
eredilort  by  deed  ghaU  "  thereupon  immedialely 
become  ditquaiijUd,  and  ahall  ecaie  to  hold  the 
office  of  such  councillor,  and  th«  eouneii  thereupon 
utall  forthvtilh  declare  the  office  void,  and  iWl 
tignify  the  tame  by  notice,  tmder  the  handt 
i»  three  or  more  them,  eounlereigned  by  the 
Town  Clerk,  to  be  affixed  to  tone  puhlie  place 
wiihm  the  borough,  and  the  »aid  office  ghaU 
thereupon  become  void, "  but  that  "  every 
pereon  to  becoming  dieguaiified  and  eeating  to 
holdeuch  office  on  account  of  hie  being  to  declared 
bankrupt  or  having  compounded  with  hit  eredi- 
lort  aforetaid,  ihall,  on  obtaining  kit  certificate, 
or  on  payment  of  hie  debts  infull,  be  capable  of 
being  re-elected  to  tuch  office.  And  by  eect.  21 
of  the  Debtort'  Act  1869  (32  j-  33  ViU.  e.  62)  thoie 
pTovisiont  are  extended  to  periont  who  have  com- 
pounded uiiih  their  creditore  "  whetlier  by  deed  or 
otherwiee." 

By  22  Vid.  e.  35,  e.  8,  eubied.  i,itie  enacted  that  if 
at  any  election  of  councillort  to  beheld  for  any 
borough  or  ward,  no  ^erion  be  duly  nominated 
for  election,  "  the  retiring  eouncillori  ihall  be 
deemed  to  be  re-elected,  and  the  mavor,  ^c.  ehall 
publith  a  litt  of  the  namet  of  all  the  perioni 


J^  a  Unm  oownaOor  </  As  boraw^fc  of  WMtpooi, 


ihat  %ear  jUed  a  petition  for  litfWJdoMon  of  Ut 
^aiVi  by  arrangimenL      On  tAa   29th  Jmlg  a 


daied  by  orron^nneNl,  tmd  hi*  diaAarye  tKW 
grtMtedlohimonihe2SlhBnL  2fo  dedaratiim 
waemadebyVie  oowncU  Mufar  aeeL  ^  that  tht 
<iffioeheld  b^  him  wot  void  vmder  thatoeelion,  b^ 
hedidnot,^nfa«t,  act  at  towneoimaiilortffler  lit 
inttiiuiion  of  tkete  prooeeddngt  with  hi*  ertdUan 
untii<^th»  let  Norn. 

On  the  lit  Nov.  the  opieet  of  (krm  taher  eoM»- 
o»Uor«  heeidet  thai  of  J.  would  beeome  voetnU  ty 
lopn  (^  time,  and  for  them  four  vaeameiet  mpm 
emididaiei  pretenled  themeeloet  for  elactioM. 
In  eoneequence  ofaUthe  eandidate*  ieittg  nomim- 
ated  6y  one  and  the  tameperion,  contrary  b>  lb 
proviewn*  of  Ike  Act  regviatimg  the  eieelione,  tt* 
mayor detiarednoonetobedwiy  nominated.  There- 
upon theretuming  officer, ufubr  22  FioLcSS^a.^ 
tuhtecL  4,  declared  that  the  retiring  eouneiUon, 
among  whom  he  MKlwdad/.,  had  6m»  fw-alsefad  to 
their  offieet,  Uponamtefi/r  amamdamtu  eoBmi 
upon  the  maj/or,  fe.  iff  WeUkpool  to  dadare  lit 
offiee  of  oownnllor  loMy  held  by  J.  void,  at  n- 
ffmrad  by  5  4- 6  fTiO.  i.  c.  76, «.  ^  and  (o  p 
to  ike  elecHon  of  another  {Mraow  to  1 
vacancy, 

Held,  on  Ihefint  pari  of  the  ruU,  that  Ou  dtn 
"  laiely  hdd  bf  J."  woe  in  _'    '   —   ' 
that  the  titne  had,  thertfare,  p 
be  declared  void. 

Held  aleo  tluit  the  mandainwe  immU  not  He  fire 
Jreeh  election,  for  inaimuekat  tha  ootmeU  ImmI 
declared  J.'e  offiee  void  under  eeeL  52,  the  q|b> 
watetiafullonaultl  Nov.;  that  J.  tMj,  tkm- 
fore,  a  rslirini;  enmoiUor  within  the  MMOiuaf  of 
22  Fw<.  e.  35,  ■.  8,  mbMcf.  1,  and  «na«r  Mot  iadioa 
wat  properly  deeUued  to  be  reeteelei  (a  iit 
office. 

By  the  Oorrw>t  PnufuMf  (Uwnmpol  Bleetiime)id 
(35  ^  ZQViet.  e.  60),*.  12.tlw  «n<ictol  Oof  tb 
ejection  of  any  j>er»on  at  an  election  for  a  fcow|> 
may  be  quetOaned  by  petition  h^ore  am  M»- 
oonetihiied  wnder  tAot  Aet  on  0* 
i  the  electvm  woe  toJkally  moiU 
\e  woe,  at  the  time  of  tite  eleeHit, 
ditqualified  for  iieetion  to  the  i^ftoe  far  wUci 
the  dedion  aa*  held,"  amd  that  "  am  aladtM 
thaU  not,  except  in  the  manmer  provided  Ij 
thit  Act,  be  quetlioned  upon  am  itjfin  matiim 
in  the  nature  ^  a  quo  warramto  or  by  or  in  Mf 
other  proeeit  or  manner  whattMum  fir  aaMtftr 
for  ichirh  it  might  be  giteatvonod  wndar  Ike  pnm- 
aiont  of  thit  AcL" 

Held  iliai  if  there  were  any  rsnudy,  it  honU  fca*> 
been  under  thie  leetion  by  petMom  mid  net  ij 
mandamue. 

Queere,  whether  the  mandamMe  aftoMUnot  JUMlacB 
tuUraaisi  la  the  town  ooNncil,  tnelead  tfte&e 
mayor,  S^c. 

Rule   calling   npon    the    mayor,    ■ldfl^■lM^  uA 

hnrgesses   of  the  borongh    trf  Wakdipool  in  iha 


t  in  fact  Med  np,  a 
ore,  paeeed  whan  U  eeeU 


ground  i 
oeeauae  ' 


declare  the  ofiSce  of  oounoillor  of  U 

lately  held  by  Thomas  Pni^  Jonoa,  void  ta  n- 
quired  by  the  statnte  5  A6  Will.4b«.  76LB>tt:  i>^ 
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farther  comznanding  them,  and  erery  of  them 
having  a  right  to  Tote  at  or  to  do  any  act  neoee- 
sary  to  be  done  in  order  to  the  election  of  a 
oooncillor  of  the  said  borough,  to  proceed  to  the 
election  of  another  qualified  person  as  a  councillor 
to  supply  such  yaoancy. 

On  the  1st  Nov.  1873,  Mr.  Thomas  Pugh  Jones 
was  elected  a  councillor  of  the  borough  of  Welch- 
pool  for  the  term  of  three  years ;  in  due  course, 
therefore,  his  term  of  ofiBoe  would  expire  on  the 
1st  Nov.  1876. 

On  the  29th  June  1876,  at  which  time  he 
was  still  a  councillor  of  the  said  borough, 
Thomas  Pugh  Jones  filed  a  petition  for  Uquioa- 
tions  of  his  afEairs  with  his  creditors  by  arrange 
ment  and  composition.  On  the  29th  Julj  a  general 
meeting  of  his  creditors  was  held,  in  which  the 
Btatutoxy  majority  then  assembled  bv  special 
resolutions  pursuant  to  sect.  125  of  tbe  Bank* 
mptcy  Act  1869  declared  that  his  affairs  should 
be  liquidated  by  arrangement  and  not  in  bank- 
raptoy,  and  also  that  his  dischar^  should  be 
p^rantod  to  him  on  the  29th  Sept.  His  affairs  were 
m  consequence  so  liquidated,  and  he  obtained  his 
certificate  of  discharge,  but  through  some  delay  or 
inadvertence  his  certificate  was  not  granted  him 
until  the  6th  Nov.  No  point,  however,  was 
raised  on  that,  and  in  the  argpiment  of  this  rule  it 
was  taken  that  he  had  obtained  his  certificate  on 
the  29th  Sept. 

On  or  about  the  16th  Aug.,  after  these  pro- 
ceedings of  Thomas  Pugh  Jones  had  been  begun, 
D.  Owen  called  upon  the  town  council  of  Welch -pool 
to  declare  the  office  held  by  Thomas  Pagh  Jones 
void  under  5  &  6  Will.  4,  c.  76,  s.  52.(a) 

The  town  council,  knowing  that  the  term  of 
office  of  Thomas  Pugh  Jones  would  of  itself 
expire  on  the  1st  Nov.  took  no  action  under 
sect.  52  of  5  &  6  Will.  4,  c.  76,  but  simply  proceeded 

(a)  PzoYided  always  and  be  it  enaoted,  that  if  any  person 
lieldinff  the  offioe  of  mayor,  alderman,  or  oonnoiUor  for  aay 
bocongh  shall  be  declared  bankrapt,  or  shall  apply  to 
take  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors,  or  shall  oomponnd  by  deed  with  his  creditors, 
or,  being  mayor,  rimll  be  absent  for  more  than  two  calen- 
dar months,  or,  being  an  alderman  or  oooncillor,  formers 
than  six  months,  at  one  and  the  same  time  (nnlees  in  case  of 
illness),  from  the  borongh  from  wldoh  he  shall  be  mayor, 
aldennan,  or  councillor,  then  and  in  every  snch  case, 
■nch  person  shall  thereupon  immedialely  become  dis- 
qualified and  shall  cease  to  hold  the  oflioe  of  snch  mayor, 
alderman,  or  councillor  as  aforeeaid ;  and  in  the  case  of 
saoh  absence  shall  be  liable  to  the  same  fine,  to  be 
zeoovered  in  the  same  manner,  as  if  he  had  refused  to 
aecept  the  said  office ;  and  the  oounoil  thereupon  shall 
forthwith  declare  the  said  office  to  be  void,  and  shall 
signify  the  same  by  notice  in  writing  nnder  the  hands  of 
three  or  more  of  them,  conntersigned  by  the  town  clerk, 
to  be  affixed  to  some  public  place  within  the  borough,  and 
the  said  offioe  shall  thereupon  become  void;  but  every 
person  so  becoming  disqnaliiied  and  ceasing  to  hold  such 
offioe  on  account  of  his  being  declared  a  bankrupt,  or  of 
hifl  applying  to  take  the  benefit  of  any  Act  for  the  relief  of 
inaolvent  debtors,  or  haying  compounded  with  his  cz«di- 
tors  as  aforesaid,  shall,  on  obtaining  his  certificate  or  on 
payment  of  his  debts  in  full,  be  capable  (if  otherwise 
qualified)  of  being  re-elected  to  such  office. 

And  by  32  «i  83  Vict.  c.  62,  s.  21,  it  is  enacted  that 
The  proYiaions  of  the  Act  of  the  session  of  the  5  Ai  6 
WilL  4,  c.  76,  for  the  regulation  of  municipal  corporations, 
■eets.  52  and  ii3,  as  to  the,  disqualification  of  mayors, 
aldermen,  and  town  councillors  having  been  declared 
bankrupt,  or  having  compounded  by  deed  with  their 
creditors,  shall  extend  to  every  arrangement  or  composi- 
tion by  a  mavor,  alderman,  or  town  councillor  with  his 
ersditon  under  .the  Bankruptcy  Act  1869,  whether  the 
be  by  deed  or  otherwise. 


I  to  the  nomination  of  candidates  to  fill  up  the 
vacancies  consequent  upon  the  retirement  of 
Thomas  Pugh  Jones  and  three  other  councillors 
whose  term  of  office  also  expired  on  the  Isfi  Nov. 
For  these  four  vacancies  seven  candidates  pre- 
sented themselves  ;  but  in  consequence  of  one 
nominator  nominatiuff  all  the  candidiEites,  contrary 
to  the  provisions  of  the  Act  regulating  the  elec- 
tions, the  mayor  declared  all  the  nominations 
bad,  and  that  no  one  was  duly  nominated  (h). 

The  returning  officer,  on  the  1st  Nov.,  declared 
the  four  retiring  councUlors,  Thomas  Pugh  Jones 
being  of  tbe  number,  to  be  all  re-elected  to  the 
office  of  town  councillors,  and  made  the  following 
declaration  to  that  effect : 

Borough  of  Welohpool— Municipal  Election  1876. 

I,  tiie  undersigned  Edward  Thomas  David  Harrison, 
returning  officer  of  the  said  eleotion,  hereby  declare  that 
Mr.  Edwd.  Maurice  Jones,  solicitor^  Mr  SamL  Davies 
tailor  and  draper,  Mr.  Willm.  Beattie.  farmer,  and  Mr. 
Thos.  Pugh  Jones,  chemist  and  druffglst,  were  this  day 
elected  councillors  of  the  said  borougn. 

Dated  1st  Nov.  1876.  E.  T.  D.  Haskison. 

After  the  said  Thomas  Pugh  Jones  had  beoi  so 
declared  to  he  re-elected  nnder  the  provisions  of 
22  Vict.  c.  35,  sect.  8,  sub-sect.  4,  D.  Owen  called 
upon  the  council  to  declare  this  election  void,  and 
to  proceed  to  the  election  of  another  councillor  in 
his  place,  upon  the  g^round  that  he  was  not  a 
retiring  councillor  within  that  section,  seeing  that 
by  his  proceedings  in  liquidation  his  office  had 
become  void,  and  that  he  could  not  therefore  be 
re-elected  under  that  section ;  and  a  rule  nisi  for 
a  mandamus  was  afterwards  obtained. 

MeUor,  Q.C.  and  Channell,  now  showed  cause 
against  the  rule,  nominally  on  behalf  of  the  de- 
fendants, but  virtually  on  l>ehalf  of  Thomas  Pugh 
Jones. — The  election  of  Mr.  Jones  was  in  every 
way  valid  and  cannot  be  impeached.  The  mere 
fact  of  his  entering  into  an  arrangement  with  his 
creditors  does  not  make  the  office  void,  but  simply 
disentitles  him  to  act.  The  office  is  not  void  until 
the  council  have  declared  it  to  be  void;  "there- 
upon "  it  does  become  void,  but  not  until  that  is 
done.  It  has  been  held  that  the  fact  of  a  man 
becoming  bankrupt  within  sect.  42  of  the  Muni- 
cipal Corporations  Act  does  not  make  the 
office  void,  but  that  it  remains  full  until  it  is 
declared  void:  (Hardwicke  v.  Brovm,  28  L.  T. 
Rep.  N.  S.  602 ;  L.  Eep.  8,  C.  P.  406.)  As  no 
such  declaration  was  made,  Mr.  Jones's  office 
remained  full  until  the  1st  Nov.,  although 
no  doubt  he  could  not,  nor  did  he,  act  in  his 
capacity  of  town  councillor  after  he  had  begun 
his  proceedings  with  his  creditors.  That  being 
so,  Mr.  Jones — daring  tbe  whole  time  up  to  the 
Ist  Nov.,  on  which  £ty  his  term  of  office  expired 
by  lapse  of  time,  and  on  which  day  the  new 
election  was  held — was  a  "retiring  councillor" 
within  the  meaning  of  22  Yict.  c.  35,  s.8,  sub-sect.  4. 
There  being  then  no  one  duly  nominated  at 
tbe  fresh  election,  he  would  by  that  section  be 
deemed  to  have  been  duly  le-elec&ed,  and  was  so 
declared  to  be  re-elected  by  the  returning  officer. 
Therefore  the  election  was  good  and  this  rule  for 

(&)  22  Vict.  c.  S5,  s.  4,  enacts  as  follows:  At  any 
eleotion  of  councillors  to  be  held  for  anv  borongh 
or  ward,  if  no  persons  be  so  nominated,  the  retiring 
councillors  shall  be  deemed  to  be  re-elected,  and  the 
mayor  or  alderman  and  two  assessors,  as  the  case  may  be, 
shall  publish  a  list  of  the  names  of  all  the  persons  so 
elected,  not  later  than  eleven  o'clock  in  the  morning  of 
the  said  day  of  eleotioa 
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a  mandamus  should  be  refused.  But  then  again 
this  application  is  too  late.  It  is  an  applioa- 
tion  for  a  rule  for  a  mandamus  to  tbe  Major, 
&c.,  of  Welchpool  to  declare  the  "  office  lately  held 
by  Thomas  Pngh  Jones,"  void.  But  that  office 
which  they  seek  to  have  declared  void  is  already  a 
thing  of  thepast.  It  has  expired  and  has  been 
filled  up.  What  would  be  the  use,  if  this  man- 
damus were  allowed  to  issue,  of  declaring  that 
office  void?  Thirdly,  a  mandamus  is  not  the 
proper  remedy.  If  there  be  any  remedy  it  is  by 
a  petition  under  the  Corrupt  Practices  at  Muni- 
cipal Elections  Act,  35  &  Vict.  c.  60,  s.  12,  which 
is  as  follows : 

The  election  of  any  person  at  an  election  for  a 
borough  or  ward  may  be  questioned  by  petition  before 
an  election  court  constitnted  as  hereinarter  in  this  Act 
prorided,  and  hereinafter  in  this  Act  referred  to  as  the 
'*  court "  on  the  ground  that  the  election  was  as  to  the 
borough  or  ward  wholly  avoided  by  general  bribery,  Ac., 
or  on  uie  ground  that^e  was  at  the  time  of  the  election 
disqualified  for  election  to  the  office  for  which  the 
election  was  held,  or  on  the  ground  that  he  was  not  duly 
elected  by  a  majority  of  lawful  votes. 

Aa  election  shall  not,  exoept  in  the  manner  provided 
by  this  Act,  be  questioned  upon  an  information  in  the 
nature  of  a  quo  warranto,  or  by  or  in  any  process  or 
manner  whatsoever  for  a  matter  for  which  it  might  be 
questioned  under  the  provisions  d  tiiis  Act. 

The  effect  of  thb  section  is  to  substitute  a  petition 
for  any  other  process  in  cases  within  the  section, 
which  this  obviously  is ;  seeing  that  if  they  can 
impeach  this  election  at  all,  it  must  be  on  the 
*ound  that  "  he  was  at  the  time  of  the  election 
lisqualified  for  the  election.*'  On  this  point  he 
cited 

Howes  V.  Turner,  L.  Bep.  1 C.  P.  D.  670. 
Reg.  V.  Chitiy,  5  A.  &  £.  609. 

Charles  and  Mclntyre,  Q.C.,  in  support  of  the 
rule.  [Kellt,  C.B. — Is  this  mandamus  rightly 
addressed?  Oa^ht  it  not  to  be  to  the  town 
council  P]  It  is  rightly  addressed  to  the  mayor, 
aldermen,  and  burgesses  acting  by  their  council. 
The  town  council  are  described  in  sect.  6  of  the 
Act.  In  the  analogous  case  of  a  mandamus  to 
churchwardens  it  is  addressed  in  a  similar  way. 
The  practice  always  is  to  address  a  mandamus  in 
this  way.  The  corporation  can  do  nothing  with- 
out the  town  council,  and  in  chis  case  the  man- 
damus is  directed  to  "  such  of  the  burgesses  who 
have  a  right  to  do  the  act."  In  Beg.  v.  Mayor, 
Aldermen,  and  Burgesses  of  Oxford  (6  A.  &  B. 
649),  the  mandamus  was  so  addressed,  and  no 
objection  taken.  Now,  as  to  the  other  points.  In 
August  Thomas  Puj^h  Jones  became  disqualified 
to  hold  the  office  of  town  councillor.  The  town 
council  ought  to  have  declared  the  office  void,  and 
proceeded  to  a  further  election  to  fill  the  vacancy 
so  caused.  A  substantial  injustice  has  been  done 
to  the  burgesses,  which  requires  a  remedy.  It  is 
contended  on  behalf  of  the  plaintiff  that  this  case 
may  now  be  argued  just  in  the  same  way  as  it 
could  have  been  argued  in  September,  and  no  act 
of  the  returning  officer  can  aflfect  that  right.  It  is 
said  the  court  will  not  make  this  rule  absolute  on 
account  of  what  took  place  on  Ist  Nov.  But 
there  is  no  particular  time  mentioned  in  which 
the  proceedings  under  sect.  52  are  to  be  taken, 
and  the  town  council  can  even  now  declare  the 
office  lately  held  by  Jones  void.  Jones  was  not  a 
retiring  councillor  at  all  within  the  meaning  of 
sect.  8,  sub-sect.  4  of  22  Vict,  c.  35,  but  that  is  not 
enough  to  entitle  them  to  proceed  to  a  fresh 
ejection;  they  could  not  do  so  until  they  declared 


his  offioe  void.  A  retiring  councillor  within  that 
section  must  mean  one  who  is  in  reality  a  retiring 
councillor,  and  if  the  returning  officer  inserts  in 
the  list  of  retiring  councillors  Uxe  name  of  a  man 
who  is  not  a  retiring  councillor,  we  are  entitled  to 
ask  for  a  mandamus.  The  election  on  Ist  Nov. 
was  only  a  colourable  election,  and  the  result  of 
these  proceedings  will  be  te  set  it  aside.  Ab  Id 
the  last  point,  there  is  nothing  in  the  Oorrupt 
Practices  at  Municipal  Electiona  Act  which  pre- 
cludes us  from  raising  this  auestion  by  man- 
damus. That  Act  applies  only  wnere  the  bnrgosaes 
are  assembled,  and  an  election  held*  and  a  penon 
is  disqualified  at  the  time  of  election.  But  it  is 
not  contended  that  Jones  was  disqualified  on  Ist 
Nov. ;  on  the  contrary,  it  is  admitted  that  at  that 
time  he  was  qualified  to  be  re-elected  by  a  new 
election:  but  there  was  in  fact  no  new  election, 
the  only  election  being  the  declaration  by  the 
returning  officer  that  the  retiring  officers,  amoi^ 
whom  he  named  Mr.  Jones,  were  duly  elected 
But  we  challenge  that,  in  that  he  was  not  a  retir^ 
ing  councillor.  That  being  so,  as  Mr.  Jones  was 
not  disqualified  at  the  time  of  election,  the  Gorropt 
Practices  Act  does  not  apply,  and  we  are  entitled 
to  proceed  by  mandamus.  [Ksult,  C.B.— rBa( 
there  has  been  an  election  in  fact.  Have  you  anj 
authority  for  saying  that  a  mandamus  will  he 
where  there  has  m  fact  been  an  election,  and  where 
the  office  is  full,  on  the  ground  that  the  election 
was  void  P]  Beg.  v.  Ma^yor,  Sfc,  of  Leeds  (11  A  & 
E.  512.)  [Cleasbt,  B.,  referred  to  Beg,  t.  Ma^, 
Src  of  Chester  (25  L.  J.  61,  Q.  B.)  to  the  oontraiy.] 
They  also  referred  to 

Comer's  Praotioe,  206,  207. 

Kellt,  C.B. — I  am  of  opinion  that  the  rale 
should  be  discharged.  It  is  an  application  for  s 
mandamus  calling  upon  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Welchpool  to 
declare  the  office  of  councillor  of  the  said  boroogfa 
lately  held  by  Thomas  Pugh  Jones  void  as  re- 
quired by  5  &  6  Will.  4,  c  76,  a.  52,  and  to  |ffo- 
ceed  to  the  election  of  a  new  councillor.  It  may 
be  doubted,  perhaps,  whether  this  mandamus  is 
properly  addressed  to  the  mayor,  aldermen,  and 
burgesses,  instead  of  being  addressed  to  the  town 
council,  but  I  should  be  sorry  to  decide  this  otse 
upon  such  a  technical  ground  as  that,  even  if  it 
were  quite  clear  that  such  was  the  case,  and  I 
therefore  pronounce  no  opinion  as  to  whom  it 
should  of  right  be  addressed.  The  council  are 
fir&t  called  upon  to  declare  the  offioe  of  ooandllor 
lately  held  by  T.  P.  Jones  void.  Now  I  am  cleartj 
of  opinion  that  that  part  of  the  rale  cannot  be 
maintained.  First,  upon  the  ground  that  the 
time  has  passed;  sect  52  enacts,  that  upon  the 
happening  of  the  events  in  that  section  contained, 
the  person  doing  them  shall  cease  to  hold  the 
office,  and  '*  the  council  thereupon  shall  forthwith 
declare  the  said  office  to  be  voia,  and  shall  signil^ 
the  same  by  notice  in  writing  under  the  hands  of 
three  or  more  of  them,  countersigned  by  the  toirn 
clerk,  to  be  affixed  to  some  public  place  within  the 
borough,  and  the  said  office  shall  therenpoo 
become  void."  But  of  what  use  or  oonsequenoe 
could  such  a  declaration  be  now,  when  the  ofBoe 
which  the  declaration  is  to  make  absolutely  void  is 
already  an  office  which  has  ceased  to  exist?  7%t 
power  conferred  on  the  town  oouncnl,  as  provided 
tor  in  sect.  52,  is  where  the  offioe  has  becone 
vacant  by  reason  of  bankruptcy,  ^ka»  on  the  ptit 
of  him  who  held  the  office,  but  now  fthoQgh  he 
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has  ceased  to  have  power  io  act  in  the  office,  yet 
the  town  council  are  called  upon  to  make  public 
declaration  that  it  is  void  in  order  that,  as  pro- 
Tided  by  sect.  47,  the  borough  mav  proceed  to  a  fresh 
election.    The  office  lately  held  by  Jones,  if  not 
void,  yet  ceased  to  exist  on  the  1st  Nov.    It  would 
be  superflnous  to  allow  a  mandamus  to  issue  for 
the  purpose  of  having  that  office  declared  void. 
Bot,  again,  upon  the  terms  of  the  Act,  the  office 
was  an  office  which  was  conferred  on  Nov.  1, 1873 ; 
and  it  is  the  office  conferred  on  him  on  that  dav 
that  the  council  are  called  upon  to  declare  voidf, 
not  the  office  which  he  now  holds,  and  which  he 
was  elected  to  on  Nov.  1^  1876.    Yet  the  terms  of 
the  mandamus  would  refer  to  that  office.    There- 
fore it  is  clear  if  the  office  had  ceased  already,  it 
would  be  useless  to  declare  it  void.    I  think,  on 
the  ground  that  the  time  has  passed  when  it  is 
competent  for  the  town  council  to  give  a  declara- 
tion, the  application  for  the  mandamus  cannot  be 
maintainea.  But  then  comes  the  question  whether 
the  mandamuswill  lie  to  declare  "  that  the  office  is 
void,  and  further  commanding  them  and  every  of 
them  having  a  right  to  vote  at  or  to  do  any  act 
necessary  to  be  done  in  order  to  the  election  of  a 
councillor  of  the  said  borough  to  proceed  to  the 
election  of  another  qualified  person  as  a  councillor 
to  supply  such  vacancy."    I  am  clearly  of  opinion 
that  it  cannot.    Let  us  see  what  are  the  facts. 
First  of  all  was  this  gentleman  a  town  councillor, 
or  had  he  ceased  to  be  so  on  the  Ist  Nov.  P    If 
he    still  was    a    town    councillor,  then    he  was 
properly  put  amons  those  who  had  retired  under 
the  provisions  of  the  statute ;  and  consequently 
no  person  being  duly  nominated,  he,  as  well  as 
the  other  retiring  councillor  by  the  terms  of  the 
Act,  was  deemed  to  be  duly  elected.    The  question 
then  first  arises,  whether  Jones  did  continue  to 
be  a  town  councillor  on  that  day.     Sect.  52  begins 
as  follows :  "  If  any  person  holding  the  office  of 
town  councillor  for  any  borough  shall  be  declared 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any 
Act  for  the  relief  of  msolvent  debtors,  or  shall 
compound  by  deed  with  his  creditors,  &c,,  then 
and  in  every  such  case  such  person  shall  there- 
opon  immediately  become  disqualified,  and  shall 
cease  to  hold  the  office  of  such  councillor."    Now 
if  the  provision  had  stopped  there  it  might  very 
reasonably  have  been  contended  that  the  office 
was  at  an  end,  and  that  he  ceased  to  hold  that 
office,  but  it  goes  on,  "  and  the  council  thereupon 
shall  forthwith  declare  the  said  office  to  be  void, 
and  shall  signify  the  same  by  notice  in  writing 
under  the    hands  of    three  or    more    of   them, 
countersigned  by  the  town  clerk,  to  be  affixed  to 
some  public  place  within  the  borough,  and  the  SHid 
office  shall  '  thereupon '  become  void."    How  can 
it  be  contended  that  looking  at  the  meaning  of 
the  word  "  thereupon "  the  office  can  be  said  to 
become  void  until  all  these  acts  have  been  done  P 
Wor  the  statute  says  not  only  that  the  man  shall 
cease  to  hold  the  office,  but  that  a  puolio  notice 
is  to  be  given  that  the  office  is  void,  and  that 
"  thereupon  "  the  office  shall  become  void.    There- 
fore it  does  not  become  void  until  there  has  been  a 
pablic  declaration  to  that  effect.    When  we  look 
to  the  object  of  it  all,  it  becomes  clear.    Sect.  47 
provides  that  occasional  vacancies  of  councillors 
shall  be  filled  up  by  fresh  election.    Therefore, 
taking  the  sections  together  it  really  comes  to 
this  :  if  the  man  cease  to  hold  the  office,  the  council 
shall  declsre  the  office  void,  and  that  then  within 


ten  days  a  new  election  shall  be  held.  The  office 
here  still  existed  until  and  on  Nov.  1.  The  effect 
of  this  is  that  the  term  of  office  then  ceased,  and 
by  the  legal  effect  of  that  the  officers  retired,  and  on 
Nov.  1,  a  new  election  was  held.  I  am  clearly  of 
opinion  that  all  four  still  continued  in  the  office 
of  town  councillor  on  Nov.  1,  and  the  office  only 
became  vacant  so  as  to  authorise  a  new  election  on 
Nov.  1.  But  then  there  is  this  further  question ; 
supposing  by  reason  of  the  words  in  sect.  52,  it 
could  be  held  that  Jones  had  ceased  to  hold  the 
office  before  Nov.  1,  and  was  not  a  retiring  officer 
on  Nov.  1,  and  consequently  this  election  might 
be  questioned,  can  the  validity  of  this  election  be 
impeached  by  mandamus,  or  must  it  be  under  the 
old  law  by  a  quo  warranto,  and  now  under  the 
Corrupt  Practices  Act  by  petition  P  I  asked  the 
counsel  for  the  applicant  in  the  course  of  the 
argument  if  thej  could  show  me  any  authority 
for  the  proposition  that  a  mandamus  will  lie  to 
declare  an  election  void,  when  there  has  been  in 
fact  an  election.  I  was  not  aware  that  the 
contrary  of  that  proposition  had  been  so  well  put 
as  it  is  in  the  case  of  Beg,  v.  Mayor,  ^c,  of  Chester 
(25  L.  J.  61,  Q.  B.),  to  which  my  brother  Cleasby 
has  called  my  attention.  There  it  was  held  that 
**  it  is  an  inflexible  rule  of  law  that  where  a  person 
has  been  de  facto  elected  to  a  corporate  office,  and 
has  accepted  and  acted  in  the  office,  the  validity 
of  the  election  and  the  title  to  the  office  can  only 
be  tried  by  proceeding  on  a  quo  warranto  infor- 
mation ;  and  that  a  mandamus  will  not  lie  unless 
the  election  can  be  shown  to  be  merely  colour- 
able." It  appears  to  me,  therefore,  that  where 
there  has  been  an  election  de  facto,  an  election  in 
fact  acted  on,  that  there  is  no  authority  for 
holding  that  it  is  impeachable  by  mandamus,  but 
if  can  only  be  impeached  by  quo  warranto  under 
the  old  law  or  now  by  petition  under  the  Corrupt 
Practices  at  Municipal  Elections  Act.  If  authority 
were  wanting  the  case  of  Hardwick  v.  Brown 
(L.  Eep.  8  C.  P.  406)  would  be  sufficient  on  the 
point  whether  the  office  was  still  full  on  Nov.  1. 
The  facts  in  that  case  were  totally  different  to 
those  now  before  us,  and  were  in  substance  as 
follows :  B.,  a  town  councillor  of  Newcastle,  in 
Julv,  1872,  made  a  composition  with  his  creditors 
under  sect.  126  of  the  Bankruptcy  Act  1869, 
under  which  a  resolution  was  come  to,  and 
registered  on  the  23rd  Sept.  On  the  4th 
Nov.  B.  placed  the  resignation  of  his  office  of 
councillor  in  the  hands  of  the  town  clerk, 
and  announced  the  resignation  by  advertise- 
ment on  the  6th  Nov.,  and  by  the  same 
advertisement  offered  himself  for  re-election  at 
the  annual  meeting  of  the  town  council.  On 
the  9th  Nov.  B.'s  resignation  was  accepted,  and 
on  the  18th,  there  having  been  no  declaration 
by  the  council  that  the  office  was  void,  he  was  re- 
elected a  town  councillor.  It  was  held  that  B., 
having  by  reason  of  his  having  compounded  with 
his  creditors,  ceased  to  hold  the  office  of  coun- 
cillor, was  incapable  of  resigning  it;  an^  the 
council  not  having  pursued  the  course  pointed 
out  by  sect.  52  of  the  Municipal  Corporations  Act, 
the  election  was  void.  It  will  be  seen,  therefore, 
that  though  the  facts  were  different,  it  was  neces- 
sary to  decide  whether  the  office  was  void  or  not ; 
and  it  was  held  that  it  was  not  void  until  so 
declared  by  the  council,  under  sect.  52,  Bovill,  C.J. 
in  his  judgment  expressly  holding  this.  As  there 
was  no  such  declaration    in  this  case,  I  am.  <^<l 
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opinion  that  this  office  was  full  up  to  the  date  of  the 
new  election,  and  that  Mr.  Jones  was  among  the 
retiring  officers  on  Nor.  1,  and  was  re-elected  on 
that  day.  His  office,  therefore,  cannot  be  im- 
peached. 

Glbabbt,  B. — I  am  of  the  same  opinion.    If  the 
only  application  were  for  a  mandamus  calling  upon 
the  mayor,  aldermen,  and  burgesses  of  Welch- 
pool,  to  hold  a  fresh  election,  I  cannot  think  it 
could  be  granted.     Eyerything  connected  with 
this  election  was  done  quite  regularly.    The  case 
is   entirely  distinguishable  from  that  of  Beg,  t. 
Mayor,  ^c,  of  Leed$  (11  A  &  £.  512).    In  that 
case  the  election  was  complete.    The  ficts  of  that 
case  appear  to  haye  been  shortly  these.    On  an 
election  of  councillors  for  a  ward  in  the  borough, 
the  presiding  aldermen  and  two  assessors,  before 
two  m  the  afternoon  of  the  day  next  but  one  after 
the  election,  published  under  5  &  6  Will.  4,  c.  76, 
8.  85,  a  declaration  containing  a  list  of  the  council- 
lors elected,  which  declaration  included  the  name 
of  P. ;  after  two  o'clock  the  aldermen  and  assessors, 
on  the  discovery  of  a  supposed  error  in  counting 
the  legal  Totes,  signed  and  published  a  second 
list,  omitting  the  name   of  P.,    and    substitut- 
ing that  of  H.    P.  afterwards  made  the  declara- 
tion required,  and  B.  did  the  same  afterwards ; 
upon  P.  claiming  to  act,  the  mayor  and  towL 
council   refused  to  permit    him  to    do    so,  and 
allowed  B.  to  act.    On  application   by  P.  for  a 
mandamus  to  receive  and  count  hb  vote,  it  was 
held  that  the  office  was  not  full ;  and  that  the 
proper  remedy  was  by  mandamus,  the  second 
pulAication  ana  subsequent  acting  by  or  on  behalf 
of  K  being  merely  void,  and  P.  being  in  de  facto. 
The   Attorney-Greneral  (Sir  John  Campbell)  in 
showing    cause  cited    Beg.  v.    Mayor  of  Oxford 
(6  A.  &  E.  349),  where  it  was  held  that  if  a  coun- 
cillor be  ousted  and  another  elected,  and  such 
election  be  merely  colourable,  a  mandamus  will  go 
to  permit  the  ousted  party  to  exercise  his  office, 
not  to  restore  him  to  his  office ;  though  if  the 
ousting  and  election  be    bo^id  fide,  the  proper 
remedy  is,  not  by  mandamus  to  restore  the  ousted 
party,  but  by  a  quo  warranto  against  him  who  is 
in  de  facto.    To  this  Patterson,  J.  replied,  "  There 
the  regular  forms  had  been  gone  through.  Accord- 
ing to  that  the  town  council  might  aomit  a  party 
who  hnd  not  a  single  vote,  and  then  say  that  the 
office  was  full.     Potts  was  in  de  facto,  and  the  quo 
warranto  should  have  been  sgainst  him."    That 
was  the  real  ground  of  their  decision.    I  think, 
therefore,  the  mandamus  to  compel  a  fresh  election 
will  not  lie.     But  that  is  not  all.    The  mandamus 
also  seeks  to  compel  the  town  council  to  do  this 
ministerial  act,  viz.,    to  declare  the  office  lately 
held  by  Mr.  Jones  to  be  void,  or  in  other  words  to 
declare  that  on  Nov.  1,  this  gentleman  could  not 
succeed  to  the  office  by  virtue  of  being  a  retiring 
councillor.    Now,  in  the  first  place,  it  is  quite 
clear  that  this  can  only  have  reference  to  a  decla- 
ration arising  from  Mr.  Jones's  bankruptcy  during 
the  period  of  his  holding  his  office,  and  can  have 
no  reference  to  the    election  which  took  place 
afterwards.    In  fact  the  object  of  this  mandamus 
is  to  compel  the  town  council  now  to  make  a 
declaration  which  they  ought  to  have  made  before. 
I  quite  agree  with  what  has  been  said  by  the  Lord 
Chief  Baron,  that  this  office  was  in  contemplation 
of  law  full  up  to  the  Ist  Nov.  Now  it  is  to  be  taken 
that  before  the  Ist  Nov.  Jones  bad  obtained  hi&  cer- 
tiBcate,  and  therefore  was  capable  of  being  elected 


on  that  day  to  hia  own  Taoant  oflfioe»  and  HMnAm 
if,  previous  to  the  1st  Nov.,  the  town  oounofl  had  in 
hict  declared  his  office  to  bevoid,  he  migfafe  hsfe  ban 
re-elected  to  the  vacant  poet.  XJndflr  them  cir- 
cumstances, there  being  no  new  nomiuiftiaDi^  tiw 
retiring  councillors  are  by  the  statate  deoluvd  to 
be  deemed  re-elected.  Now  I  will  DOi  tvpmi 
what  has  been  said  hj  the  Lord  Chief  Buroa  as  to 
Mr.  Jones's  office  bemg  oontintunff  and  ihll  up  to 
1st  Nov.,  but  will  content  myself  lyy  lefetiiug  to 
the  case  of  Beg.  t.  Mayor^  4*^,  of  Leledw  (7  A.  S  I. 
963),  where  the  point  anpears  to  have  ariaen,  and 
been  discussed.  For  tneae  reasons  I  think  lUi 
rule  ought  to  be  discharged. 

RuU  diaekmrgei^ 

Solicitors  for  plaintiff,  Jonea^  BtaaHandgWad  Boa, 
for  Charlee  Jt^nea,  WelchpooL 

Solicitors    for    defendant,    MOrne,  Baddla  sad 
Meilor,  for  E*  Maurxee  Jonaa^  WelchpooL 


Friday,  Nov.  10, 1876. 
(Before  Msllob  and  Lush,  JJ.) 
FmcH  Ann  amothbb  v.  Thb  GuAKDUun  or 
Poob  op  the  Tqbk  Ukioh. 

Pauper  lunatic — LunaHe  Atyluma  Act  1858  (16^17 
Vlct  c.  97,  88.  96,  97,  98,  121)— MafalsnanM- 
Power  ofjuaticea  to  make  retroapaeUva  ordar. 
Under  sect.  96  of  the  LunaHe  Aayhtma*  Ad  1858a 
retroepedive  order  may  be  made  by  tha  jmaUm 
for  the  maintenance  of  a  p  upar  iMwahc  fiira 
longer  period  than  twelve  monika. 
J.  P.  waa  convicted  of  felony  at  York  am  Aa  18ft 
Oct.  1869.    He  waa  removed  to  plaintiff  mmfarn 
on  the  28/^  Bept.  1870,  and  hia  amUaaioa  mfkai 
ISth    Feb.    1871,  when    ha    heeama    a  Umaik 
wandering  at  large.     The  corporation  of  Ymi 
paid  for  hie  maintenance  uv  to  June  183^  iiftis 
they  refused  to  do  »o  any  longer.     In  OeL  1875 
plaintifs  obtained  an  order  fimn  two  viaitia/ 
justices  upon  the  defendants  for  ntainienameskr 
J.  P.  for  two  years  and  a  qtujurtern     TJUa  d^ 
dants  refused  to  pay. 
Held,  that  under  sect.  96  of  the  LnnaUa  Aaffmm 
Act  1853,  the  justices  had  power  to  maika  aaakm 
order. 
This  was  a  special  case  stated  by  order  of  lb 
court  before  whom  the  action  was  originally  tmi 
and  was  as  follows : 

The  action  is  brought  b;^  plaintiffs  npaa  m 
order  made  by  two  visiting  justioes  of  plaintili^ 
asylum  at  Fisherton  near  ^isbary,  and  ditodtb 
23rd  Oct.  1875  by  virtue  of  powers  oonfeBrrsd  apfls 
them  by  the  Criminal  Lunatioa  Act  1867,  ni 
the  Lunatic  Asylums  Act  1853,  for  the  sma  d 
102L  14«.,  that  being  the  balance  doe  for  thi 
support  of  one  James  Powell,  from  the  23id  Jm 
1873,  to  the  23rd  Oct.  1875,  and  for  a  fiutiMr  10 
of  lU.  18«.  for  the  support  of  the  nid  Jaaa 
Powell  from  the  23rd  Oct.  1875  to  the  29th  te 
1876,  being  at  the  rate  of  \7a.  a  week. 

James  Powell  was  convicted  of  Mony  at  Tok 
on  the  18th  Oct.  1869,  and  sentenced  to  mim 
months'  imprisonment  with  hard  labour. 

He  became  insane,  and  waa  removed  totb 
plaintiffs'  asylum  on  the  28th  SeptL  1870^  \iS  * 
order  of  the  Secretary  of  State,  mads  lodff 
27  &  28  Yict.  c.  29,  amending  3  ^^4  Yiot  a5i 

James  Powell's  sentenoe  ejujLrad  on  the  IftI 
Feb.  1871,  when  as  he  waa  atiil  inaana  ha  haam 
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iDtbQponticmofa"lniiAtiawaiidermgab1ftrge  in 
thaplaioa  where  the  ofienoe  tob  oommitted,"  that 
iiTm-k. 

TtM  uoryomtion  of  York,  throagh  their  trea- 
■nrer,  paia  for  the  mainteoianoe  of  Jamea  Powell 
in  pUintiffB'  ae^lam  until  the  expiration  of  his 
Mntence,  and  afterwards  nntil  June  1873,  when 
Aey  refoaad  to  pay  for  hia  support  any  longer. 

Riintiffa,  on  Uie  33rd  Oot.  1675,  applied  to 
two  TiailiDgjaatioes  of  their  aiylam,  utd  obtained 
iba  order  mentioned. 

The  aaid  order  was  dal;  served  upon  defen- 
duita,  who  reftiBed  to  pay  the  anma  therein  ordered 
to  be  paid  by  them. 

Tba  plaintiSb,  after  the  expiration  of  twenty 
dna  tram  the  date  of  the  tn^r,  brought  this 
■otion  onder  16  A  17  Viot  o.  97,  a.  121. 

^0  qneaCitm  for  the  opinion  of  the  court  is, 
are  the  plaintiffs  entitled  to  reoover  the  whole 
or  any  and  what  portion  of  their  claim. 

Henehdl,  Q.O.  [BTOtidm/  with  him]  for  the 
plaintifih. — The  qnestions  for  the  determination  of 
th*  ooart  is  whether  the  justioes  had  power  to 
make  a  retrospeotiTe  order  for  a  longer  period 
tbao  one  year.  This  order  is  for  two  years  and 
thraa  mcoths,  and  the  derendants  contend  that  it 
OOgbt  not  to  ezt«nd  beyond  twelve  months  and  is, 
tbenfbre,  pro  laaio  bad.  Bat  the  words  of  the 
•aotioiu  are  clear :  "  It  shall  be  lawful ...  for  two 
jnatioea,  being  visitors  of  aooh  aaylnm  (in  which 
(Im  panpar  Innatio  is  oonfined)  to  make  an  order 
OKBi  tha  guardians  of  the  union  or  parish  from 
w^ch  .  .  .  moh  Innatio  is  or  hs>  been  sent  for 
oonfloemeBt  for  payment  to  the  proprietor  of  the 
Mjfaun  vi  tiie  reaaonable  charj^  of  the  lodging, 
mainteiiailoe,  medicine,  clothing,  and  core  of 
waett  Inttatio  in  each  aaylnm,  and  any  snch  order 
BMj  b«  rotrospeotive  or  proBpectire  or  putly 
ntroepeotive  and  partly  prospective;  and  the 
goardiana  upon  whom  saoh  order  shall  he 
mado  aball  from  time  to  time  pay  to  the  aaid 
r  the  charges  aforesaid"  (16&17Tiet. 
S).  The  LegialatDre  have  not  limited  the 
tune  to  which  a  retroepeotive  order  may  extend — 
where  they  intended  ao  to  limit  it  they  have 
dona  eoin  terms,  OS  will  be  saen  by  reference  to  the 
tiro  fdlowing  aeota.  97  and  98  of  the  same  Act. 
Tbim  is  a  strong  argument  in  (kvoor  of  plaintiffs' 

Foitond  (Ooin  with  him)  for  the  defendants. — 
If  jdaintiA'  contention  is  correct  an  order  may  be 
Bwds  which  will  cause  the  ratepayers  of  one  year 
tD  p>T  (or  the  maintenanoe  of  a  panper  for  fifty 
jtmn  i  snob  ooold  not  have  been  the  intention  of 
the  Ijegislature.  Sects.  95,  9S,97,  dSareaseriesof 
ennctments  intended  to  be  read  together.  Sect.  95 
— "^■■'  tba  pariah  in  which  a  Innatic  is  confined 
inimarily  liable  fbr  his  maintenance,  and  sect.  96 
ipvea  toe  proprietor  of  an  asylum  the  right  to 
jvoover  from  anch  pariah.  Bnt  anoh  liability  is 
oBiy  in  foroe  nntil  tne  proper  settlement  has  been 
diaoovered  as  authorised  by  sect.  97,  and  if  the 
parish  of  aettlement  cannot  be  discovered  then  the 
dharge  ia  to  hll  npon  the  connt^  under  sect.  98. 
Tbm  innocent  pari8h,BotoBpeak,  is  only  made  tem- 
ponnly  liable  by  these  provisiona,  but  if  the  plain- 
lib  are  oorreot,  the  proprietor  of  an  aaylnm  might 
Me  iM'  tor  fifty  years,  and  then  npon  an  order  anoh 
as  toe  one  in  qnestion,  might  recover  from  the 
ftmooent  parish  all  the  charges  incurred  during 
that  tims^  whereas  the  innocent  pariah  oould  only 
racOTg  baok  from  those  who  ougnt  strictly  to  pay 


ptmnietor  t 
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the  whole  amount,  the  charges  for  a  single  year  as 
limited  by  seats.  97  and  98.  lliiB  would  be  a 
very  great  hardship  The  Legislature  have  used 
the  word  retrospective  in  sect.  96,  and  we  give  dn« 
weight  to  that  if  we  read  it  as  retrospective  to  the 
extent)  of  the  other  sections,  i.e.,  for  twelve  months. 
He  then  cited 

Bradford  Union  v.   Cltrk  of  tht   Paact  ior  TFilli, 

18  L.  T.  Rap.  N.  S.  G14;  L.  Bep.  3  Q.  B.  604. 
JToftmno  I7nun  v.  Iforfhampton  Aiylwn,  13  W.  B. 
894. 

MxLLOR,  5. — There  may  have  been  some  mistake 
or  omission  in  drawing  up  this  Act,  bnt  I  do  not 
see  my  wa^  to  add  to  it.  The  words  of  the  sections 
are  clear  in  themselves,  and  it  maj  be  that  tha 
Legislature  tb ought  that  self  interest  wonld 
prevent  a  proprietor  of  an  asylum  lying  by  for  any 
length  of  time,  whereas  it  might  be  qaite  neoes- 
sarv  to  limit  the  time  allowed  to  a  public  body  for 
making  a  retrospective  demand.  However,  that 
may  be  our  duty  is  simply  to  interpret  the  Act, 
and  that  being  so  onr  judgment  mnst  be  for  the 
plain  tifis. 

Ldsh,  J. — 1  am  of  the  same  opinion.  To  give  any 
other  interpretation  to  the  section  wonld  be  to 
make  law  rather  than  to  expound  it. 

Judgmetit/or  plaintifi. 

Solicitors  for  the  plaintiSs,  Oregory,  Rotaeliffti, 
and  Bawle. 

Solicitors  for  the  defendants.  Sharp  and  XJUi- 
thome. 


WedttMday,  Nov.  15, 1876. 
IiOKDON  AND  Nokth-Wbstbkh  Kailwat  Gokfani 

«.  OvBBSEEBs  OF  Walsall. 

Bailmay,  rating  of  to  improvemenl  rate— Quarter 

rating  under  local  Aet—Effeet  of  Puiiic  Health 

All»  upon  local  Act. 

By  the  WaUaU  Improvement  and  Harkel  Ad  1848, 

eommiesi<mtr»  had  power  to  levy  an  unprovemant 

rate  wUhin  a.dietricl  not  eornvriting  Iha  whole 

mtmicipal  borough  at  ajterwardt  contlilvieAi  but  . 

the  Act  contained  a  proviio  that  the  oeetmieri  of 

land  uted  at  a  railtpay  shovld  be  aeaettea  in  pro- 

portion  only  ofone-fmirth  part  of  the  n«t  value. 

The  Public  Health  Act*  1872  and  1875  formed  the 

tohole   manitipal   borough   of'  Wdleiul    into  an 

wrhan  >a/nitary  distrid,. 

Held  lliat  the  aeietiment  ought  to  be  made  under  the 

local  Act  and  not  under  the  Public  Health  Actt. 
This  is  a  case  stated  on  an  appeal  against  a  borough 
rate  laid  on  that  part  of  the  foreign  of  Walsall 
which  is  situated  within  the  municipal  borongh  of 
Walsall. 

The  said  rate  was  made  on  the  12th  Nov.  1875, 
and  on  the  hearing  of  tbe  appeal  by  the  recorder 
of  the  borough  at  the  quarter  sKBHians  held  on  the 
Slat  Jan.  1876,  the  conrC,  after  hearing  the  argn> 
menta  on  both  sides,  decided  in  favour  of  the 
respondents,  and  confirmed  the  said  rate  subject 
to  a  special  case  stated  by  consent  for  the  opinion 
of  this  court  on  the  points  hereinafter  isiaed. 
Case. 

1.  The  appellants  are  the  London  and  North- 
western Bailwsy  Company.  The  reapondente 
are  tbe  parish  officers  of  the  township  of  the 
foreign  of  Walsall  and  the  corpomtion  of  the 
borongh  of  Walsall. 

2.  The  borough  of  Walsall  is  an  ancient  borongh 
in  maffordshire  having  a  separate  conrt  of  qnartar 
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sessions.  It  forms  a  part  of  the  parish  of  Walsall, 
and  comprises  the  whole  of  the  township  of  the 
borough  of  Walsall,  and  a  part  of  the  township  of 
the  foreign  of  Walsall.  Each  of  the  said  town- 
ships has  its  own  overseers  and  maintains  its  own 
poor. 

3.  The  appellants  are  the  owners  and  occapiers 
of  land  within  that  part  of  the  foreign  of  Walsall 
which  is  within  the  borough,  part  of  which  land  is 
used  as  a  railway  constructed  under  the  powers  of 
an  Act  of  Parliament  for  public  conveyance. 

4.  By  an  Act  of  Parliament  passed  on  the  31st 
Aug.  1848  called  the  Walsall  Improvement  and 
Market  Act  1848,  commissioners  were  appointed 
for  improvement  and  sanitary  purposes  over  a  dis- 
trict consisting  of  the  whole  of  the  said  township 
of  the  borough,  a  part  of  the  said  township  of  the 
foreign  lying  within  the  borough,  and  part  of  the 
adjoining  parish  of  Bnshall  lying  without  the  said 
borough,  but  it  does  not  include  the  whole  of  the 
municipal  borough. 

5.  The  7th  Rection  appointing  such  commis- 
sioners is  as  follows : 

And  be  it  enacted  that  the  mayor  and  town  oonncil  of 
the  borough  of  Walsall  aforesaid  together  with  three  snch 
other  person,  as  shall  be  elected  by  the  owners  of  pro- 
perty and  ratepayers  within  such  part  of  the  limits  of  this 
Act,  as  are  situated  within  the  parish  of  Rnshall  in 
respect  of  the  same  part  of  the  said  limits  shall  be  and  are 
hereby  empowered  to  act  as  commissioners  to  carry  this 
Act  and  the  several  Acts  incorporated  therewith,  and 
the  several  powers  thereof  respectively  into  execution. 

6.  By  the  40th  section  it  is  enacted  as  follows  : 

For  the  purposes  of  defraving  the  costs  and  expenses 
of  carrying  this  Act  and  of  tiie  powers  and  provisions 
thereof  into  execution  (except  the  parposes  to  which  any 
rates  to  be  made  for  sewers,  drains,  and  private  improve- 
ment are  hereby  or  by  any  Act  incorporated  herewith 
directed  to  be  applied),  and  indudinGT  the  costs  and 
expenses  of  making  and  maintaining  and  promoting  such 
gas  works  as  are  heroin  mentioned  and  of  defying  the 
expenf^es  of  and  incidental  to  the  obtaining  of  this  Act 
which  shall  be  charged  on  the  improvement  rate,  it  shall 
be  lawful  for  the  said  commissioners  from  time  to  time  to 
make,  assess,  and  levy  each  equal  rate  to  be  called  the 
improvement  rate,  as  may  be  necessary  for  the  parposes 
aforesaid  not  exceeding  in  any  one  year  Ss.  in  the  pound 
of  the  full  net  annual  value  of  the  property  included  in 
such  rate,  Provided  always  that  the  occupiers  of  any 
land  used  as  arable  mendow  or  pasture  ground  only  or  as 
woodlands,  market  gardens,  or  nursery  grounds,  and  the 
occupier  of  any  laud  u£>ed  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public  convey- 
ance shall  not  be  assesf^ed  to  any  rate  or  assessment  made 
by  virtue  of  this  Act  or  any  Act  incorporated  therewith 
in  any  gi  eater  propprtion  in  respect  of  the  same  than  in 
proportion  of  one-fourth  part  only  of  the  net  value  Uiereof . 

7.  By  an  Act  of  Parliament  passed  on  the  31st 
May  1850  called  **  The  Walsall  Improvement  and 
Market  Amendment  Act  1850,*'  certain  modifica- 
tions were  made  in  the  powers  of  the  commis- 
sioners appointed  under  the  Act  of  1848  which  do 
not  affect  the  questions  in  dispute  in  the  present 
case. 

8.  Up  to  the  passing  of  the  Public  Health  Act 
1872  improvement  rates  were  levied  under  the  above- 
mentioned  local  Acts  for  the  purpose  of  meeting 
the  expenses  of  their  execution,  and  to  all  such 
ratep,  the  railway  of  the  appellants  was  rated  at 
one-fourth  of  its  full  value  in  accordance  with  the 
4<)th  section  of  *'  The  Walsall  Improvement  and 
Market  Act  1848." 

9.  By  the  Public  Health  Act  1872,  urban  and 
rural  sanitary  districts  were  constituted  throughout 
England,  and  the  4th  section  of  that  Act  provides 
wljj»r  places  shall  be  urban  sanitary  districts,  and 


who  shall  be  urban  sanitary  aathoriiiet  in  such 
diatricts  respeotively. 

10.  By  the  7th  section  it  is  provided : 

Subject  to  the  provisiona  of  this  Act  the  Looil  Gofcn- 
ment  Acts  shall  be  deemed  to  be  m  fon»  within  i^ 
district  of  every  urban  sanitary  aathority,  and  from  s^ 
after  the  first  meeting  of  an  urban  Banitw^  ftiipmfli^j  a 
porsnanoe  of  this  Act  there  shall  be  tnuiafened  s^ 
attach  to  an  urban  sanitary  authority  to  the  ftT^T^iiiTw 
of  any  other  authority  which  may  have  meviooa^y 
exercised  or  been  subject  to  the  aune,  all  povn, 
rights,  duties^  capacities,  liabilities,  and  obhgaliaBi 
within  such  district  exercising  or  attaohiny  by  and  ts 
a  local  board  under  the  Local  uovemment  Aote,  and  lij 
and  to  the  sewer  authority  under  the  Sewa^  Utiliaiiai 
Acts  and  by  and  to  the  nuisance  authority  under  thi 
Nuisances  Kemoval  Acts,  and  by  and  to  the  local  aatho* 
rity  under  the  Common  Iiodging  Houaea  Act,  the  ArtiaaH 
and  Labourers'  Dwellings  Act,  and  the  Bakehooii 
Kegulation  Act,  or  by  and  to  any  of  the  said  aTithiaiUw 
under  any  of  such  Acta  or  any  Acta  •wMwujiwy  mek  Aela. 

11.  By  the  16th  section  it  is  provided  as  fonowi: 

All  expenses  incurred  or  payable  by  an  nrfaan  aaaitaiT 
autherity  under  the  Sanitary  Acta  ahall,  if  the  Locu 
Government  Acts  or  the  provisions  of  thoee  Acta  iritk 
respect  to  rating  were  at  or  immediately  belbte  fti 
passing  of  this  Act  in  force  thronghoat  tke  diatziot  d 
such  authority,  or  within  a  local  goTemment  dutriot 
wholly  within  such  district,  be  defrayed  in  **n"Tiir  pnh 
vided  by  those  Acts ;  and  if  tiie  Local  Gkyvemment  Xete 
were  not  so  in  force  at  or  immediately  before  the  peMBV 
of  this  Act,  be  defrayed  as  follows,  that  to  aej : 

1.  In  the  case  of  a  council  of  a  borough  o«tt  of  ikt 
borough  fund  or  borough  rate. 

2.  In  the  case  of  improvement  commiaaionera  oat  cf 
any  rate  in  the  nature  of  a  general  dtatiiot  rate  briaUt 
by  them,  as  such  commissioners  throughont  the  wholsof 
their  district. 

Provided  that  where  an  urban  sanitary  autlioritjbad, 
before  the  passing  of  this  Act,  power  to  levy  witma  in 
district  a  rate  or  rates  for  paving,  sewering,  or  other  aai- 
tary  purposes,  all  expenses  incurred  by  snoh  authority  ii 
the  performance  of  its  duties  under  the  Sanitaiy  Aofei 
shall  be  defrayed  out  of  such  rate  or  rates  except  when  at 
the  time  of  the  passing  of  this  Act  any  such  expenses  wre 
chargeable  upon  the  borough  fund  or  borough  rate  ii 
which  case  such  expenses  shall  continue  ao  ohargeabli. 

12.  By  the  Sanitary  Law  Amendment  Act  187i 
8.  3,  it  is  provided  as  follows: — 

Whereas  doubts  have  arisen  as  to  the  extent  sad 
meaning  of  the  7th  section  of  the  principal  Act,  Beit 
therefore  declared  and  enacted  that  Uie  proviaians  of  tk 
said  section  shall  be  deemed  to  have  ^pligd  to  efmj 
authority  acting  at  the  time  of  tiie  passing  of  the  priafr 
pal  Act  under  the  powers  conferred  upcm  tiunn  by  a  Vt^ 
Act  with  respect  to  any  sanitary  pnrpoeee,  »^  thai  aD 
the  powers,  rights,  duties,  oapacitiee,  liftbilitiBS,  sid 
obligations  of  any  authority  having  juriadicticn  undv  s 
local  Act  in  the  district  of  an  urban  sanitary  anthorifjit 
the  time  of  the  passing  of  the  principal  Act  ao  far  as  tocr 
or  auy  of  them  related  to  such  purposes  were  tzansfoTN 
to  and  became  attached  to  the  urban  sanitary  antheri^ 
therein  referred  to. 

13.  By  the  Public  Health  Act  1875,  88.5 Ad. 
further  provision  is  made  for  the  constitution  of 
urban  sanitary  districts  and  urban  sanitary  aatho- 
rities  to  execute  the  powers  of  the  Sanitary  Arts 
within  such  districts. 

14.  By  sect.  10  of  the  Public  Health  Act  1875, 
it  is  provided  that 

When  any  local  Act  other  than  an  Act  for  the  ooaserr- 
ancy  of  anv  river  is  in  force*  within  the  district  of  u 
urban  authority  conferring  on  any  commiBsiaDen, 
trustees,  or  other  persons,  powers  for  pnxpoaea  the  esai, 
as  or  similar  to  those  of  this  Act  (but  not  for  their  <na 
pecuniary  benefit)  all  the  powers,  right,  dntiea,CB|»atiii» 
liabilities,  and  obligations  of  snch  oommiaaione 
or  person  in  relation  to  snch  purpoeea  shall  be 
and  attach  to  the  said  urban  auuicritj. 

By  the  20th  section  of  that  Act  it  is  ci 
follows : 
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AH  expenBes  inoxured  or  payable  by  an  urban  authority 
in  the  exeoation  of  this  Act,  and  not  otherwise  proYidea 
for,  shall  be  charged  on  and  defrayed  ont  of  the  dlBtrict 
fund  and  general  distriot  rate  leviable  by  them  under  this 
Act,  Bubjeot  to  the  following  exceptiona  (namely)  :  That 
if  in  any  distrlot  the  expensee  incurred  by  an  urban 
Mithority  being  the  oounou  of  a  borough  in  the  execution 
of  the  Sanitary  Acta  were,  at  the  time  of  tiie  passing  of  this 
Act,  nayable  out  of  the  borough  fund  or  borough  rate 
tb«n  tne  expenses  incurred  by  that  authority  in  the  execu- 
tion of  this  Act  shall  be  chai^d  on  and  d^rayed  out  of 
the  borough  fund  or  borough  rate,  and  that  if  in  any 
district  the  expenses  incurred  by  an  urban  authority 
being  improvement  commissioners  in  the  execution  of  the 
Sanitary  Acts  were  at  the  time  of  the  passing  of  this  Act 
payable  out  of  anv  rate  in   the    nature  of   a  general 
district  rate  leyiable  by  them,  as  such    commissioners 
tliroughout    the    whole   of    their    district,    then    the 
0zpeii8eB   incurred  by  that  authority  in  the  execution 
of  this   Act  shall  be  charged  on  and  defrayed  out  of 
mch  rate,  and  for  the  purposes  of  this  section  Uie  council 
of  the  borough  of  Folkestone,  shall  be  deemed  to  be  im- 
pKoyement  commissioners,  and  that  where  at  the  time  of 
the  pa8sin|r  of  this  Act  the  expense  incurred  by  an  urban 
•nthority  in   the  execution  of  certain  purposes  of  the 
Sanitary  Acts  were  i>ayable  out  of  the  borough  fond  and 
borough  rate,  and  the  expenses  incurred  by  such  autho- 
rity in  the  execution  of  the  other  purposes  of  the  said 
Aflits  were  payable  out  of  a  rate  or  rates  leviable  by  that 
authority  throughout   the  whole   of  their  district  for 
paving ,  sewering,  or  other  sanitary  purposes,  then  the 
expenses  incurred  by  that  authority  in  the  execution  of 
the  same  or  similar  purposes  respectively  under  this  Act, 
shall  respectively  be  charged  on  and  defrayed  out  of  the 
borough  fund  or  borough  rate  and  of  the  rate  or  rates 
leviable  as  aforesaid. 

15.  By  the  211th  section  of  that  Act  it  is  pro- 
Tided  with  respect  to  the  assessment,  and  levying 
of  general  district  rates  under  that  Act  as  follows: 

The  owner  of  any  tithes  or  any  tithe  commutation 
lentoharge,  or  the  occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands,  market 
eardens,  or  nursery  grounds,  and  the  occupier  of  any 
wad  covered  with  water  or  used  only  as  a  canal  or  to  win  g 
path  for  the  same,  or  as  a  railway  constructed  under  the 
pewers  of  any  Act  of  Parliament  for  public  conveyance, 
■hall  be  assessed  in  respect  of  the  same  in  the  proportion 
of  one-fomrth  part  only  of  such  net  annual  value  thereof. 

16.  At  a  meeting  of  the  town  council  of  the 
borough  of  Walsall  held  on  the  9th  Nov.  1875,  an 
estimate  was  presented  of  the  expense  to  be 
incurred  during  the  ensuing  six  months  in  carrying 
into  effect  the  powers  of  the  Local  Improvement 
Act  and  other  Sanitary  Acts  as  well  as  for  the 
purposes  to  which  the  borough  fund  it  applicable 
under  5  &  6  Will.  4,  c.  76  and  the  amending  Acts, 
and  it  was  resolved  that  a  borou(;h  rate  of  28.  3(2. 
in  the  pound  should  be  made  and  assessed  upon 
all  rateable  property  within  the  borough  to  meet 
those  expenses,  and  that  the  sum  of  72671.  lOs. 
pbonld  bo  levied  in  that  part  of  the  foreign  of 
Walsall  which  is  situate  within  the  borough  as  the 
proportion  of  the  said  borough  rate  assessable  on 
that  part. 

17.  It  was  also  resolved  that  the  mayor  should 
issue  his  warrant  to  the  parish  officers  of  the 
foreign  of  Walsall,  commanding  them  to  pay  the 
Baid  sum  of  7267L  lOs.  so  rated  and  assessed  on 
the  part  of  the  foreign  of  Walsall  within  the 
borough. 

18.  The  overseers  of  the  foreign  of  Walsall  upon 
receiving  the  mayor's  warrant  in  purpuance  of  the 
before- m en cioned  resolutions  made  a  rate  upon  the 
rateable  property  in  the  part  of  the  township  with 
the  borough  by  which  they  assessed  certain  land 
and  buildings  of  the  appellants,  including;  the  land 
need  as  a  railway  at  2202Z.  10«.,  its  full  rateable 
Talue  taking  as  their  basis  the  valuation  list  then 
in  force  made  by  the  union  assessment  committee. 

MiG.  Cab, — ^Vol.  X 


19.  The  appellants  gave  all  necessary  notices  of 
appeal,  but  they  had  not  when  the  said  valuation 
list  was  published  made  any  objection  thereto 
before  the  assessment  committee,  or  sought  relief 
from  them,  having  no  objection  to  make  to  such 
list,  and  the  assessment  committee  having  no 
power  to  give  any  relief  in  respect  of  the  matters 
now  in  dispute. 

20.  It  is  necessary  to  set  out  at  length  the  ap- 
pellants' grounds  of  appeal,  the  ground  of  objec- 
tion to  the  said  rate  or  assessment  being  that  they 
are  thereby  rated  on  the  full  value  of  their  railway 
to  the  expenses  of  carrying  into  execution  the 
improvement  and  sanitary  Acts ;  whereas  they 
contend  that  they  ought  only  to  be  rated  to  such 
expenses  in  respect  of  their  said  railway  on  one- 
fourth  part  of  the  full  value  thereof. 

21.  It  was  agreed,  for  the  purposes  of  this  case, 
that  one-half  of  the  amount  leviable  by  the  said 
rate  is  to  meet  expenses  under  the  sanitary  Acts 
and  expenses  for  which  under  the  local  improve- 
ment Acts,  rates  would  have  been  levied  to  which 
the  said  railway  was  only  rateable  at  a  fourth  part 
of  its  value. 

22.  It  is  further  agreed,  for  the  purposes  of  this 
case,  that  the  annual  rateable  value  of  the  land 
used  as  railway  is  one  half  of  the  said  sum  of 
2202i.  lOs. 

The  questions  for  the  opinion  of  the  court  are  : 
First,  Was  it  a  condition  precedent  of  the  appel- 
I  lants'  right  of  appeal  that  they  should  have  ob- 
jected to  the  valuation  list  before  the  assessment 
committee ;  and,  secondly,  Were  the  appellants 
liable  to  be  asses8(;d  upon  the  full  value  ul  their 
railway  towards  all  the  expenses  for  which  the 
said  rate  is  made  P  If  the  court  shall  bo  of 
opinion  in  the  affirmative  on  either  of  these  ques- 
tions, the  rate  is  to  be  confirmed.  If  the  court 
shall  be  of  opinion  in  the  negative  on  both  ques- 
tions, the  order  of  the  court  of  quarter  sessions  is 
to  be  quashed,  and  the  rate  is  to  be  remitted  to 
the  said  court  to  be  amended. 

Anstie  and  Jelft  for  the  respondents,  submitted, 
first,  that  the  appeal  could  nob  be  heard,  as  no 
notice  had  been  given  to  the  assessment  com- 
mittee, under  27  &  28  Vict.  c.  39,  s.  1,  which  makes 
notice  to  the  assessment  committee  a  condiiiun 
precedent  to  the  right  to  appeal  to  the  quarter 
sessions.  [Lush,  J. — But  by  25  &  26  Vict.  c.  103, 
s.  36,  no  person  not  aggrieved  can  appeal  to  the 
assessment  committee,  and  here  the  railway  com- 
pany were  not  aggrieved  by  any  act  of  the  com- 
mittee.] On  the  main  point,  they  submiiied  that 
sect.  4  of  the  Public  Health  Act  of  1872  made  the 
respondents  the  sanitary  authority  within  the 
borough,  and  that  they  only  bad  power  to  levy  a 
borough  rate  to  meet  the  sanitary  expenses,  and 
that  the  local  Acts  were  now  imphedly  repealed  by 
the  Tublic  Health  Acts  of  1872  and  1875. 

Bosanquet  and  Neville,  for  the  appellants,  argued 
that  although  the  respondents  were  constituted 
the  urban  sanitary  authority,  they  were  only  so 
constituted  to  carry  out  the  powers  of  the  commis- 
sioners under  the  local  Acts,  and  that  the  inci- 
dence of  the  rating  remained  unaltered.  That  if 
not,  this  would  be  an  imposition  ot  a  new  liability 
upon  the  appellants  by  the  Legislature,  and  that 
clear  words  arc  necessary  to  impose  a  new  burthen, 
and  that  an  exemption  from  rating  cannot  be 
abolished  by  implication.     They  cited  . 

CoiwiniShioners  of  Walton  v.  Waiford,  L.  K^p.  10  Q.B. 
180. 
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Dabgak  v.  Daths. 


[Q3.DIT. 


The  GouBT  (Mellor  and  Lush,  JJ.)  were  of  opi- 
nion that  the  exemption  contained  in  the  local 
Acts  is  not  affected  by  the  Public  Health  Acts. 
Sect.  23  of  the  Public  Health  Act  of  1872  dearly 
contemplates  the  continuance  of  the  local  Acts, 
unless  certain  steps  are  taken  which  have  net  been 
taken  in  this  case.  Sect.  43  also  assumes  their 
validity.  That  being  so,  the  respondents  must 
levy  dieir  rates  in  the  same  manner  as  the  com- 
missioners under  the  local  Acts,  and  subject  to  the 
same  exemption. 

Buie  ahBohUe  to  quatih  the  order  of  sessions. 

SoUcitor  for  the  appellants,  Boberts. 
Solicitors  for  the  respondents,  Pearse  and  Son. 


Wednesday,  Jan.  17, 1877. 

Daboajt  v.  Daviss. 

Impounding — Neglect  to  supply  impounded  animals 
with  provender — Whether  pound-keeper  or  party 
impounding  liable  to   penalty — ^12    ff    13  Viet. 

C.   «7^,   S.  O. 

By  12  ^  13  Vict.  e.  92,  s.  5,  "  eijery  person  who  shall 

impound  or  cause  to  be  impounded  any  animal, 

and  shaU  neglect  to  provide  s^ieh  animal  with 

food  and  water,  is  Udle  to  a  penalty  of  20s. 

Held  {upon  a  case  staled  by  justices  who  had  dis' 

missed  an  information  against  the  keeper  of  a 

common   pound   under    this    section),  that  the 

section  dia  not  apply  to  the  keeper  of  the  pound, 

but  to  ihe  party  bringing  the  antmoZ   to   the 

pound. 

This  was  a  case  stated  under  20  &  21  Vict.  c.  43, 

by  John  Lort  Stokes,  Yice-Admiral,   and  Peter 

Phelps  Clerks,  two  of  the  justices  of  the  peace 

for  the  county  of  Pembroke,  and  the  following 

are  the  material  parts  of  such  case : 

An  information  had  been  preferred  by  Thomas 
Dargan,  the  appellant,  against  Martha  Davies,  the 
respondent,  under  12  &  13  Yict.  c.  92,  charging 
that  the  respondent  did  impcund  forty-eight 
sheep  in  the  common  pound  on  the  6th  Jan.  1876, 
and  on  that  and  the  two  following  days  did  unlaw- 
fully neglect  to  provide  and  supply  the  said  sheep 
with  a  sufficient  quantity  of  fit  and  wholsome 
food  and  water  contrary  to  that  statute.  The 
justices  had  dismissed  the  information  with  costs. 
It  was  proved  that  one  D.  Williams,  between 
10  a.m.  and  11  a.m.  on  the  6th  Jan.  1876,  im- 
pounded forty-two  sheep,  which  he  had  theretofore 
seized  damage  feasant.  They  were  confined  until 
their  release  as  follows:  thirty-four  were  taken 
out  at  midday  on  the  following  Friday,  and  the 
remaining  eight  on  the  next  Tuesday.  During 
the  whole  time  the  thirty-four  sheep  were  so  con- 
fined the  said  D.  Williams  did  not  provide  any  of 
the  forty-two  with  food  or  water,  but  after  the 
release  of  the  thirty-four  the  remaining  eight 
were  about  7  a.m.  on  Saturday  the  8th  Jan.  pro- 
vided with  hay.  The  respondent  was  at  the  time 
of  the  said  sheep  being  so  impounded  and  con- 
fined the  keeper  of  the  pound,  but  she  did  not 
provide  or  supply  the  sheep  with  any  food  or 
water  or  in  any  way  interfere  beyond  receiving 
and  keeping  them  in  such  pound  until  their 
release.  The  key  of  such  pound  was  in  the  sole 
possession  of  the  respondent  during  this  period, 
and  she  in  her  capacity  of  pound-keeper  had  the 
sole  control  over  such  pouna. 

The  justices  having  dismissed  the  information 
on  the  ground  that  12  &  13  Yict.  c.  92,  s.  5  *'  did 


not,  onder  these  circomstanoes,  apply  to  or  indnde 
the  respondent,  but  to  the  person  or  penons  who 
deliTered  or  caused  to  be  delivered  the  nid  sheep 
into  her  custody,"  the  question  for  tho  opiniaa 
of  this  court  was  "  whether  under  the  above  eir> 
cumstances  the  said  information  was  legaDy  smd 
properly  dismissed." 

Morton  Smith  referred  to  the  Acts  im  pari 
materid  (being  5  &  6  WilL  4,  c.  59,  8.  4;  17  A  IS 
Yict.  c  60,  s.  1),  and  argued  that  the  section  in 
question  extended  to  the  respondent. 

No  counsel  appeared  for  the  reepondeni. 

Mbllob,  J. — -This  case  has  been  extremely  well 
argued  by  Mr.  Smith,  but  I  have  come  to  tihe 
conclusion  that  the  keeper  of  the  pound  is  not 
within  the  terms  of  12  &  13  Yict.  c.  92,  s.  5.    Thit 
section  provides  that   **  every  person  who  shall 
impound  or  confine,  or  cause  to  he  impounded  or 
confined,  in  any  pound  or  receptacle  of  the  like 
nature   any  animal,  shall   provide    and    supply 
during  such  confinement  a  sufficient  quantity  of 
fit    and    wholesome    food   and    water    to   sodi 
animal ;  and  every  such  person  who  shall  refine 
or  neglect  to  provide  a^d  supply  svuh  animal  with 
such  food  and  water  as  aforesaid  shall  for  ensj 
such  offence  forfeit  and  pay  a  penalty  of  20«."   a 
appears  to  me  that  this  section  appUee  to  the  reel 
actor,  to  the  person  who  delivers  the  animal  to 
the  pound-keeper,  and  not  to  the  poond-kee^ 
himself.    The   ijegislature  has  made  no   speonl 
provision  as  to  the  keeper  of  the  pound,  and,  flftn 
the  absence  of  such  a  provision,  the  L^Ldatiue 
must  be  taken  to  have  considered  that  Uia  impoii- 
tion  of  the  208.  penalty  on  the  person  employiif 
the  keeper  of  the  pound  was  sufiicient  to  ensmt 
the  object  in  view.     The  providing  of  food  aal 
water  for  twelve  hours  is  left  to  such  person,  aad 
if  such  person  omits  to  provide  the  food  and  wstier 
during  such  twelve  hours,  any  person  of  a  benero 
lent  mind  may,  by   the    6th    section,  enter  tfai 
pound,  supply  the  food  and  water,  and  recover  the 
cost  of  the  food  and  water  from  the  owner  of  the 
animal. 

Lush,  J. — I  also  am  of  opinion  that  these 
statutes  contain  no  words  to  embrace  the  keeper 
of  the  pound  within  their  sanction.  The  reciial 
contained  in  the  preamble  of  the  Act  17  &  18  Vict 
c.  60,  is  very  strongly  in  favour  of  the  respondent 
From  that  preamble  it  appears  that  the  history  of 
the  law  is  as  follows :  First,  by  5  A  6  WilL  i»  & 
59,  every  person  impounding  any  aMiimAl  was 
required  to  supply  such  aniinal  daily  with  good 
ana  sufficient  food  and  nourishment  while  im- 
pounded. By  th6  same  Act  every  such  peraoo 
so  providing  the  animal  with  food  and  noiuriah* 
ment  was  authorised  to  recover  from  the  owner  of 
the  animal  not  exceeding  double  the  value  of  the 
food  and  nourishment  supplied.  Such  peraoa 
was  also  at  liberty,  instead  of  proceeding  ror  Ihe 
value  of  the  provender,  to  sell  the  a^wim^l  ^fter 
seven  days  from  the  time  of  the  impoondine. 
Then  came  the  Act  12  &  13  Yict.  c.  92,  wYoA 
repealed  the  Act  i  &  5  WilL  4,  c.  59,  and 
the  5th  and  6th  secdons  contained  the  pro- 
visions which  my  brother  Mellor  has  referrea  ta 
Finally  comes  the  Act  17  &  18  Vict.  c.  60.  Tto 
recites,  after  summarising  the  two  prevkxia  Ada 
that  "  it  is  doubtful  whether  the  Act  12  A  IS 
Yict.  c.  49,  gives  any  remedy  to  the  paeon  ib- 
poimding  for  the  recovery  of  a  compmaatka  lor 
the  food  and  water  supplied  for  any  animal,  sad 
no  power  is  given  to  sell  the  MnfuM^i^  althftug^  M 
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provisions  for  these  ptirpoBes  were  contained  "  in 
b&6  Will.  4,  c.  59.  The  Act  then  provides  that 
every  person  who  has  impounded  an  animal,  and 
supplied  him  with  food  and  water,  may  recover 
doable  the  value  of  the  food  and  water  supplied 
from  the  owner,  or  may,  if  he  please,  sell  the 
animal  and  pay  himself,  rendering  the  overplus,  if 
any,  to  the  owner.  I  think  the  mention  of  the 
"person  impounding,"  in  this  section,  and  the 
absence  of  any  mention  of  the  keeper  of  the 
pound,  is  conclusive  to  show  that  the  keeper  of 
the  pound  is  not  subject  to  the  penalty  imposed 
by  12  &  18  Vict.  c.  92,  s.  6. 

Judgment  for  the  respondent 
Solicitor  for  the  appellant,  A,  Leelie. 


COMMON  PLEAS  DIYI8I0N. 

Reported  by  B.  Kamm,  Esq.*  Barrlit«-«t-Lai 


APPEAL  7E0H  DTFESIOB  COTIRT. 

Thursday,  Jan.  18, 1877. 

DUFFELL  V.  CUHTIS. 

Sunday     trading  —  BefreshmenUhouse     Ucenee— 

Sours  of  dosing   where    no    wvne  licence— 29 

Car.  2,  c.  7,  sect,  1—23  Vict,  c,  27,  secU.  6,  7, 

^27—27  ^  28  Vict.  c.  64,  s.  5. 
A  licensed  refreshment-house  keeper,  although  he 

does  not  hold  a  urine  licence,  may  not  seU  articles 

Jot  consumption  off  the  premises  on  Sundays. 
Case  stated  by  the  magistrates  of  Yarmouth. 

The  appellaiit  was  convicted  at  the  petty  sessions 
of  the  borough,  held  on  19th  July  1876,  under 
29  Gar.  2,  o.  7,  sect  1,  for  having  exercised  the 
worldly  business  of  his  ordinary  calling,  between 
the  hours  of  3  and  6  p.m.,  on  Sunday,  16th 
July  1876. 

BJe  was  a  baker  and  confectioner,  and  held  a 
refreshment  licence  undei  23  Vict.  c.  27,  s.  6 ;  but 
did  not  hold  a  wine  licence  under  sect.  7. 

The  question  for  the  decision  of  the  court  was 
whether  sect.  27  of  the  latter  Act,  which  enacts 
that  the  house  of  a  person  holding  a  wine  licence 
^  shall  not  be  open  for  the  sale  or  consumption 
therein  of  any  article  whatever  at  any  time  during 
which  the  houses  of  licensed  victuallers  shall  be 
closed  on  Sunday,"  ....  &c.,  applied  to  the  present 
case. 

Poland,  for  the  appellant. — The  words  of  the 
Act  (23  Vict.  c.  27),  apply  to  a  refreshment  house 
keeper  who  does,  and  not  to  one  who  does  not, 
hold  a  wine  licence.  27  &  28  Vict.  c.  64,  sect.  6, 
only  enacts  that  a  refreshment  house  must  not  bo 
open  between  1  and  4  a.m.  The  cakes  were  sold 
ibr  consumption  off  the  premises.  The  Statute 
29  Car.  2,  c.  7,  is  suspended  by  the  limited  licence 
obtained. 

No  counsel  appeared  to  support  the  convic- 
tion. 

Lord  Coleridge,  C.J. — I  am  of  opinion  this 
conviction  ought  to  be  confirmed.  The  observance 
of  the  Lord's  Day  Act  is  enforced  or  neglected 
according  to  the  public  opinion  of  the  moment,  or 
to  the  zeal  of  the  informers.  In  this  case  the 
appellant  sold  cakes  and  sweetmeats  to  grown-up 
people  and  children;  and  from  the  fact  that  he 
carried  on  his  trade  Sundav  after  Sunday,  there  is 
good  reason  to  infer  that  he  knew  the  articles  he 
•old  would  not  be  consumed  on  the  premises. 
JMmd  facie  tke  statute  of  Charles  II.  is  against 


him.  Is  there  anything  that  takes  his  case  out  of 
its  provisions?  Does  the  license  to  keep  a  re- 
freshment house  do  so  P  I  am  clearly  of  opinion 
that  it  does  not.  The  statute  23  Vict.  c.  27,  s.  6, 
permits  a  person  who  keeps  a  house  for  the  pur- 
pose of  selhng  refreshment  to  be  consumed  therein 
to  procure  a  licence  for  his  house ;  and,  having 
done  so,  he  may  proceed  to  take  out  a  wine  licence 
under  sect.  7,  when  he  will  come  within  the  pro- 
visions of  sect.  2.  But  the  later  statute  contains 
nothing  to  exempt  the  appellant  fh>m  the  penalty 
of  breaking  the  statute  of  Charles  II.,  for  the 
trading  of  which  he  has  been  convicted,  that  is, 
the  selling  of  articles  to  be  consumed  elsewhere,  is 
not  part  of  the  calling  of  a  refi'eshment  house 
keeper,  as  defined  by  the  statute  mentioned  above, 
under  which  the  license  was  granted. 

Grove,  J. — I  am  of  the  same  opinion.  I  hold 
that  the  construction  of  the  statute  as  permitting 
the  sale  in  licensed  houses  on  Sunday  of  refresh- 
ments to  be  consumed  on  the  premises  to  be  a 
reasonable  one ;  but  it  must  not,  in  my  judgment, 
be  extended  to  make  a  licensed  refreshment  house 
an  ordinary  trading  one  in  such  articles.  The 
other  part  of  the  case  is  matter  of  police  regula- 
tion. Since  the  legislature  has  fixed  closing  hours 
for  public  houses,  I  cannot  see  why  closing  hours 
should  not  be  fixed  for  other  refreshment  houses ; 
and  that  has  been  done.  As  to  27  &  28  Vict.  c.  64, 
s.  5,  it  distinctly  sa^s  that  nothing  thei*ein  con- 
tained shall  authorise  any  person  to  keep  open 
any  refreshment  house,  or  to  sell  refreshments 
otherwise  than  at  the  times  and  upon  the  condi- 
tions prescribed  by  the  Acts  of  Parliament  in  that 
behalf  made. 

Conviction  upheld. 

Solicitor  for  the  appellant,  A.  Storey, 


APPEALS  PEOM  INFERIOR  COURTS. 

Monday,  Jan,  29, 1877. 

Ttne  Coal  Compact  (Limited)  v.  Overseers  of 

Wallsend  Parish. 

Baiing  appeal — Colliery  droumed  out — Value  to  a 
tenant  of  pumping  machinery — Principle  of  assess- 
ment. 
A  colliery,  the  pumping  engines  of  which  only  were 
al  work,  ana  which  appeared  to  be  a  hopeUss  loss, 
was  assessed  to  the  relief  of  the  poor  at  a  rate 
calculated  upon  the  land  and  machinery  as  a 
going  concern,  having  a  prospective  value. 
Held,  that  tJie  land  must  he  rated  at  its  value  io  a 
tenant  for  year  to  year,  and  the  machinery  at  its 
value  independently  of  the  land. 
Case  stated  by  the  justices  of   the  County  of 
Northumberland. 

The  question  for  the  opinion  of  the  court  was 
whether  the  Tyne  Coal  Company  (Limited),  the 
appellants,  were  rateable  for  certain  reservoirs, 
buildings,  engine,  railway  and  colliery. 

The  appellants  are  under-lessees  of  the  Wallsend 
Colliery  at  a  rent  of  2002.  a-year  certain.  They 
have  power  to  work  existing  shafts,  and  to  take 
snrface  lands,  paying  compensation  for  them. 
Upon  this  surface  land  they  have  constructed  two 
large  reservoirs,  boiler  sheds,  and  an  engine 
house,  with  a  large  chimney.  A  railway  has  been 
laid  from  the  colliery  to  a  wharf  on  the  river  Tyne. 
The  greater  part  of  the  buildings,  reservoirs,  plant,  - 
and  railway,  are  substantially  constructed.     M.V.^K. 
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them  are  intended  for  permanent  use,  and  are  used 
with  the  sole  object  of  getting  ooal.  The  boiler 
shed  contains  twelve  boilers  set  in  masonry. 

The  mine  was  drowned  out  many  years  ago,  and 
no  coal  has  been  got  since  1854.  the  water  was 
considerably  reduced  before  1870,  bat  since  then, 
notwithstanding  continaal  pumping,  it  has  re- 
mained at  about  the  same  level. 

The  appellants  have  been  assessed  to  the  relief 
of  the  poor  of  the  parish  in  respect  of  "  land,  shafts, 
buildings,  engines,  pumps,  and  fixed  plimt "  at  the 
rateable  value  of  1250L,  upon  a  ffross  estimated 
rental  of  1500L  They  admit  that  they  are  rateable 
in  respect  of  the  lands  taken  by  them ;  but  they 
contend  that,  as  the  mine  is  totally  unproductive, 
they  are  not  rateable  in  respect  of  any  of  the  other 
particulars,  which  are  used  solely  for  the  purpose 
of  unwatering  the  mine. 

Herschel,  Q.C.  and  E,  BicUey,  for  the  appel- 
lants, admitted  that  the  principle  is  well  esta- 
blished that  in  valuiuff  mining  property  for  rating 
purposes,  the  value  of  the  plant  may  be  taken  into 
consideration ;  and  that,  m  estimating  the  plant 
and  buildings,  an  extra  value  may  be  put  upon 
them  because  of  the  mine  beneath  them.  They 
conteuded  that  this  principle  should  work  the 
opposite  way  when  the  mine  is  valueless. 

Sir  Henry  James,  Q.C.  and  Webster,  for  the 
overseers. — ^The  mine  is  not  rated.  What  is  rated 
is  the  land,  with  what  is  upon  it,  which  includes 
the  shaft  or  opening  in  the  land.  The  reservoirs 
also,  and  the  railway  and  wharf,  used  for  bringing 
coal  to  the  pumping  engines,  are  not  exempted. 
They  are  all  beneficially  occupied,  and  the  fact 
that  they  do  not  produce  any  return  is  im- 
material. The  machinery,  &o.,  are  there  for  the 
purpose  of  pumping  cutwater;  and  making  the 
mine  a  valuable  property.  Suppose  the  pumping 
were  done  by  a  contractor,  his  works  woula  be 
rateable.  This  case  stands  upon  the  same  footing  ; 
here  the  owner  is  his  own  contractor.  [Lord 
CoLE^RiDGE. — The  question  in  these  cases  is  aiways 
what  would  a  person  give  for  the  tenancy  ?]  The  I 
working  of  the  mine  has  been  beneficial  in  the 
sense  that  the  water  in  it  has  not  been  allowed  to 
increase.  [Lord  Coleridge. — ^The  time  will  come 
when  the  engines  will  be  rateable.!  Then  the 
duty  of  the  engine  and  its  rateability  will  be  at  an 
end.  You  cannot  levy  a  rate  for  past  years.  The 
engines  are  now  worked  in  the  hope  of  future 
profits.  Why  do  the  appellants  continue  to  pump 
if  they  consider  the  mine  of  no  value  P 

Reg.  V.   Metropolitan  Board  of  Works,  L.  Bep.   4 
Q.  B.  15 ; 

Staley  v,  Castleton,  5  B.  Ai  S.  505 ; 

Quest  V  East  Dean,  L.  Bep.  7  Q.  B.  834  ; 

Talargoch  Mining  Company  ▼.  8t,  Asaph,  L.  Bep.,  3 
Q.  B.,  778 ; 

Kittow  Y  8t  Cleer,  44  L.  J.  23,  M.  C. 

Herschel,  Q.C.,  in  reply. — None  of  the  cases  cited 
snpport  the  claim  of  the  respondents.  They  have 
failed  to  show  anv  case  in  which  property  net 
capable  of  being  let  to  a  tenant  from  year  to 
year,  and  not  producing  any  profit,  has  been  held 
to  be  rateable.  The  case  of  Staley  v.  Castleton 
was  that  of  a  cotton  mill  which,  owing  to  the 
scarcity  of  cotton  during  the  American  war,  was 
idle,  and  used  as  a  warehouse.  There  the  rate 
allowed  was  that  of  a  warehouse.  In  Reg.  v. 
Metropolitan  Board  of  Works,  the  pumping  station, 
&c.,  had  an  occupation  value  as  land.  The  board 
must  have  rented  them  if  it  had  not  been  proprie- 
^<u;  and  a  tenant  might  easily  have  been  found  to 


take  them  off  its  hands.  That  is  not  our 
The  case  of  lietropolUan  Board  of  Works  t.  Wmt 
Ham  (40  L.  J.  30,  M.  G.)  applies  the  principle  of 
the  last  case  to  the  buildings  upon  the  land ;  thtt 
is,  they  were  capable  of  being  let,  and  had  •& 
independent  value  apart  firom  that  of  the  land. 
Neither  is  that  our  case.  Harter  v.  Salford  (6  B. 
&  S.  591),  was  a  case  where  the  owner  of  a  ailk 
mill,  having  ceased  to  work  it,  was  rated  for  a 
building  used  as  a  warehouse  for  machinery.  In 
Beg.  V.  BUston  (5  B.  &  G.  851),  the  pumping 
engines  of  a  mine  were  exempted  from  rating. 

Lord  GoLBRiDGE,  G.J. — In  thia  case  oar  judg- 
ment must  be  for  the  appellanta.      Thia  ia  aa 
appeal  against  a  rate  assessed  upon  certain  machi- 
nery, and  buildings  in  connection  with  the  machi- 
nery, all  of  which  are  occupied  and  used  to  dnia 
a  cosbl  mine  drowned  out,  and  yielding  no  profits. 
In  order  to  bring  myself  within  the  authority  6t 
the  decided  cases,  I  must  deoide  that  the  surfMS 
of  the  land  is  rateable  at  whatever  it  would  be 
worth  in  the  hands  of  a  tenant  from  year  to  yev; 
and  that  the  engine-house,  pumps,  dec.,  are  to  be 
assessed  separately,  if  they  have  any  independem 
value,  upon  the  authority  of  the  case  of  MetropO' 
lUan  Board  of  Works  v.  West  Ham,     If  there  b« 
any  independent  value  in  them  apart  from  that  of 
the  worthless  mine,  upon  the  principle  of  that  ctse^ 
to  that  extent  they  ought  to  be  rated.  This  fact  was 
not  raised  by  the  case,  and  so  I  express  no  opinion 
upon  it.    I  decide  upon  the  assumption  that  these 
engines,  &o.,  are  of  value  only  in  connection  with 
something  at  present  valueless,  and  that  they  hsYS 
no  separate  and  independent  value ;  that  they  an 
part  of  a  valueless  whole,  which  has  been  valuable 
at  some  time  now  past,  and  may  be  so  again,  when 
they  will  be  rated  at  the  value  which  they  maf 
then  be  ascertained  to  have.    When  they  do  so 
become  valuable,  either  the  land  will  be  rated  it 
an  additional  value,  or  the  mine  itself,  or  perhaps 
the  subjects  of  this  appeal  themselves,  will  be 
rated.    In  deciding  as  I  do,  I  desire  to  conform  to 
the  cases  which  have  already  been  decided. 

Gbove,  J. — I  concur  in  the  opinion  expressed 
by  my  Lord.  It  is  not  disputed  that  the  land  ii 
rateable,  or  that  if  it  has  any  adjuncts  which 
increase  its  value  they  may  be  rated;  but  the 
appellants  contend  that  besides  the  land  there  is 
nothing  in  this  case  rateable.  The  facts  stated 
show  that  the  mine  is  absolutely  valueless,  that  it 
has  no  value  for  which  a  person  would  give  any- 
thing. It  was  argued  that  a  rent  might  be 
obtained  from  a  speculator.  But  that  is  not  the 
principal  upon  which  rating  should  be  settled. 
If  there  were  a  house  to  live  in  upon  the  land, 
then  there  might  be  some  reason  for  aasessiiw 
the  rate  higher  than  the  actual  value  of  the  bad. 
At  the  most  the  work  going  on  now  could 
only  give  the  property  a  prospective  value,  and 
that  we  cannot  value  for  rating  purposes.  Tbe 
case  of  Metropolitan  Board  of  Works  v.  West  Ham 
is  inconsistent  with  such  a  principle.  Tea  do 
not  rate  land  because  it  may  have  a  contingeot 
value,  any  more  than  you  reduce  a  rate  beGaoae 
there  may  possibly  be  a  loss  upon  the  rated  pro* 
perty  in  the  future ;  you  take  its  present  value.  I 
should  be  prepared  to  decide  this  oase  upon  thai 
ground  only.  But  the  case  goes  further.  My  brothv 
Lush,  J.,  in  the  case  of  Beg.  v.  MeiroptHHiat^Botri 
of  Works,  held  that  the  rateable  oiial^  of  Ihs 
land  and  buildings  of  the  defenoanta  was  ool 
affected  by  the  particukff  nae  to  irliioli ift  vaitP' 
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plied.  Here  is  a  stronger  case.  The  mine  has  no 
reaaonably  prospective  yalne.  It  has  been  in  the 
■Mne  position  for  six  years,  daring  which  time  the 
engines  have  done  no  usefal  work.  It  would  not 
be  right  to  rate  them,  becaase  they  may  at  some 
liitare  time  have  some  value,  whilst  there  is  no 
probability  of  their  having  a  future,  or  any,  value. 
I  conceive  nothing  would  mduce  a  tenant  to  ^ve 
1«.  more  rent  for  the  land  because  the  engmes 
were  on  it.  The  only  cases  at  all  supporting  the 
contention  of  the  respondents,  but  falling  far 
short  of  it«  are  the  case  of  Beg,  v.  Metropolitan 
Beard  of  Works,  from  which  it  would  appear  that 
there  was  a  rateability  upon  pumping  engines, 
because  they  had  a  value,  explainea  by  the  case 
of  Metropolitan  Board  of  Works  v.  West  Ham, 
which  snows  that  the  sewage  works  had  a  value, 
not  because  they  were  sewage  works,  but  because 
they  might  be  valuable  in  the  hands  of  a  tenant, 
and  might  be  used  by  him  for  some  other  purpose. 
The  only  utility  of  the  pumps,  &o.,  in  question, 
im  in  respect  m  the  mine,  and  the  same  remark 
applies  to  the  wharf  and  the  railway.  They  are 
so  unprofitable  that  they  would  even  be  a  draw- 
back to  a  tenant. 

Bate  ordered  to  he  amended  in  terms  of  the 
judgment.    No  costs. 
Solicitors:   Oookson,    Wainewright,  and    Pen- 
nington; H.  0.  Ooote. 


A?PEAL  FROM  INFEKIOB  COU&T. 

Thursday,  Jan.  18, 1877. 
Warden  v.  Tte. 

Drunkenness,  penalty  for — Licensed  person  drunk 

on  his  ovm  premises — The  Licensing  Act  1872, 

9S.  12  and  13. 
A  publican  cannot  be  convicted  under  sect,  IS  of  the 

Licensing  Act  1872,  for  being  drunk  on  his  own 

premises. 
Case  stated  by  the  justices  of  Northamptonshire. 

The  appellant  was  summarily  convicted  under 
aect.  13  of  the  Licensing  Act  1872,  which  enacts 
that  "  if  Bpy  licensed  person  permits  drunkenness, 
or  any  violent,  quarrelsome,  or  riotous  conduct  to 
take  place  on  his  premises,  or  sells  any  intoxi- 
oatins  liquor  to  any  drunken  person,"  he  shall 
be  liable  to  a  penalty,  &c. 

It  appeared  that  the  appellant  was  a  licensed 
person,  and  that  he  was  found  drunk  by  the 
respondent,  a  policeman,  upon  his  own  licensed 
premises.  He  was  fined  bi,  and  costs,  and  the 
oonviction  was  ordered  to  be  indorsed  upon  the 
lioence. 

Poland,  against  the  conviction. — The  conviction 
ia  under  the  wrong  section.  Sect.  13  makes  it  an 
offence  for  a  licensed  person  to  permit  a  person  to 
be  drunk  on  his  premises ;  but  the  druukenness 
most  be  that  of  another  person — the  landlord 
oannot  be  the  person  drunk.  The  section  goes  on 
U>  say  that  if  any  licensed  person  "sells  any 
intoxicating  liquor  to  any  drunken  person."  This 
•hows  that  the  person  must  be  another  than  the 
person,  for  he  cannot  sell  to  himself.  Sect.  12  is 
the  one  applicable  to  this  case,  by  which  every 
person  found  drunk  is  liable  to  a  penalty  of  lO^. 

Lord  Coleridge,  G.J. — I  come  to  the  conclusion 
that  the  case  does  not  fall  within  the  section 
onder  which  the  conviction  has  been  made,  and 
that  it  oannot  be  sustained.  The  Licensing  Act 
1872;  18  divided  into  heads,  one  of  which,  entitled 


"  Offences  against  public  order,"  consists  of  several 
sections,  numbered  12  to  18  respec<  ively,all  except 
the  first  regulating  the  duty  of  licensed  persons  in 
relation  to  others.  Except  sect.  12,  every  one  of 
them  is  clear  in  this  respect;  and  sect.  13  in 
particular  says  that  "if  an^  licensed  person 
permits  drunkenness,  &g.,  on  his  premises,  or  sells 
any  intoxicating  liquor,"  &c.,  he  shall  be  liable  to 
conviction.  He  cannot  sell  to  himself  in  his  own 
house.  Part  of  the  section,  therefore,  cannot 
apply  to  the  licensed  person ;  and,  usin^  a  fair 
construction  of  the  whole  of  the  Act,  I  think  the 
rest  of  the  section  cannot.  I  come  to  the  con- 
clusion, therefore,  reluctantly  but  clearly,  that  the 
words  of  sect.  13  do  not  include  the  publican  him- 
self, but  reserve  his  case  to  be  dealt  with  in  another 
way. 

Geove,  J. — I  am  of  the  same  opinion.  Sect.  13 
clearly  points  to  the  conduct  of  the  landlord 
with  relation  to  others;  for  he  must  take  care 
persons  do  not  get  drunk,  &c.,  &c.,  but  it  does  not 
relate  to  a  licensed  person  himself  getting  drunk. 
There  is  another  provision  made  for  that  case. 
By  sect.  12  any  person  found  drunk  is  liable  to 
punishment.  However  much  we  may  regret  it, 
we  cannot  uphold  this  conviction.  The  court  has 
only  to  construe  an  Act  as  it  finds  it,  and  in  my 
opinion  sect.  13  was  not  intended  to  apply  to  this 
case. 

Oonviction  quashed. 

Solicitor  for  the  appellant,  /.  /.  Bae. 


EXCHEQUER   DIVISION. 
B«ported  b7  Mbitbt  Lbzom,  Eiq.,  Barriflt«r«t-Law. 

Wednesday,  Nov,  15, 1876. 
(Before  Cleasbt,  B.) 

BUI*L0CK  V,  DUNLAP. 

Detinue  and  trover — Property  found  on  a  person 
suspected  of  having  stolen  it — Trial  and  acquittal 
of  suspected  party — Property  detained  by  con- 
stable— Application  by  constable  to  magistraie 
for  order,  under  2^3  Vict,  c,  71,  s,  29,  as  to  dis- 
posal of  property — Adjovrnm^ent  by  magistraie  to 
a  day  not  yet  expired — Action  by  acquitted  party 
against  constable — Demurrer. 

The  plaintiff  being  found  by  a  police  constable 
wearing  a  dia/mond pin  and  diamond  ring,  was 
taJcen  into  custody  and  charged  by  him  with  steal* 
ing  them,  and  being  committed  by  a  police  magistraie 
for  trial  on  such  charge,  was  afterwards  indicted 
and  tried  thereon  and  acquitted.  The  de- 
fendant, a  superintendent  of  police  into  whose 
possession  the  pin  and  ring  had  lawfully  come 
in  the  course  of  the  proceedings,  did  not  deliver 
them  up  to  the  plaintiff  upon  the  latter* s  Orcquittal, 
but,  before  action  and  within  a  reasonable 
time  after  such  acquittal,  applied  to  a  magistrate 
for  an  order  under  sect.  20  of  tlvf.  2  ^*  3  Vict.  c. 
71,  "for  the  delivery  of  the  said  goods  to  the  party 
who  siMuld  appear  to  tJie  magistrate  to  be  the 
rightful  owner  thereof,  or  such  other  order  as  to 
the  magistrate  should  seem  meet.'*  The  magistrate 
entertained  the  application,  and,  after  hearing 
evidence  in  support  of  it,  and  the  evidence  of  the 
plaintiff  in  support  of  his  claim  to  the  goods,  ad' 
joumed  the  liearing  to  a  day  which  has  not  ex- 
pired,  and  no  order  has  yet  been  made. 

In  an  auction  by  the  plaintiff  against*  tlhs  defendant 
for  the  detention  and  conversion  of  the  said  ig\u 
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and  ring,  in  answer  io  which  the  defendant 
stated  the  facts  as  ahove  set  forth,  and  alleged  thai 
he  detained  the  goods  as  a  constable  in  the  per^ 
formance  of  his  duty,  it  was 
HM  by  the  Exchequer  Division  {Gleashy,  B.), 
overruling  a  demurrer  to  tl\s  statement  of  defence^ 
that  the  action  was  not  maintairMihle,  and  that 
the  defendant  having  within  a  reason(ible  time 
applied  to  the  magistrate  for  an  order  under 
sect,  29  of  the  sta^tut^,  and  done  all  that  the  Act 
of  Parliament  called  upon  him  to  do  io  render 
up  possession  of  the  goods  in  question,  and  the 
maiter  being  still  in  the  hands  of  the  magistrate, 
the  defendant  was  not  responsible  because  he  was 
not  able  before  action  to  relieve  himself  of  the 
possession  of  the  goods ^ 
The  statement  of  claim  in  this  case  was  as 
follows : 

The  plaintiff  is  a  dealer  in  jewellery,  in  Ohnrch- 
Btreet,  Soho,  and  the  defendant  is  a  superin- 
tendent of  the  metropolitan  police. 

1,  The  plaintiff,  in  the  month  of  Oct.  1875,  was 
in  possession,  as  his  own  property,  of  a  certain 
diamond  pin,  which  he  was  then  wearing  in  his 
cravat  scarf,  as  well  as  of  a  certain  diamond 
ring,  which  was  also  in  his  possession  as  his  own 
property. 

2,  One  Charles  Batcher,  a  metropolitan  detec- 
tive police  constable,  on  seeing  the  plaintiff  and 
observing  the  said  diamond  pin  being  so  worn  by 
him  as  aforesaid,  charged  him  with  stealing  the 
same,  as  well  as  the  diamond  ring,  and  took  him 
into  custody  upon  such  charge,  and  then  took 
from  him  both  ttie  said  pin  and  the  ring. 

3,  4.  The  plaintiff  was,  thereapon,  subsequently 
taken  before  Mr.  Newton,  a  metropolitan  police 
magistrate,  who,  after  various  repeated  remands, 
committed  him  for  trial  on  such  charge,  upon 
which  he  was  subsequently  indicted  and  tried,  and 
acquitted. 

0.  The  said  Charles  Batcher  delivered  the  said 
pin  and  ring  to  the  defendant,  as  his  superior 
officer. 

6.  The  defendant  detains  from  the  plaintiff  the 
use  and  possession  of  the  plaintiff's  goods  and 
property,  that  is  to  say,  the  diamond  pin  and  ring, 
and  ban  also  converted  to  his  own  use  and  wrong- 
fully deprived  the  plaintiff  of  the  use  and  posses- 
sion of  his  said  goods  and  property. 

The  plaintiff  claims  a  return  of  the  said  goods  or 
their  value,  and  201,  for  their  detention,  and  in 
respect  of  the  conversion  of  the  said  goods,  the 
plaintiff  claims  1(K)?. 

The  statement  of  defence  : — 

1.  That  the  said  goods  and  property  were  not 
the  plaintiff's,  as  alleged. 

2.  As  to  thf  alleged  conversion  of  the  said  goods 
and  property,  the  defendant  denies  the  statement 
in  paragraph  6  of  the  plaintiff's  statement  of 
claim. 

3.  As  to  the  alleged  detention  of  the  said  goods 
and  property,  and  depriving  the  plaintiff  of  the 
use  and  possession  thereof,  the  defendant  says  that, 
after  the  plaintiff  had  been  charged  with  stealing 
the  said  goods  and  property,  and  had  been  tried 
and  acquitted  (as  alleged),  the  said  goods  and 
property  were  in  the  lawful  possession  of  the  de- 
fendant, as  and  being  a  constable,  within  the 
meaning  of  the  2  &  3  Vict.  c.  71,  s.  29;  and 
the  defendant,  as  su<'h  constable,  being  ignorant 
as  to  who  was  the  rightful  owner  thereof,  before 
the  cofflmencement  of    this  suit,  and  within  a 


reasonable  time  after  he  faecune  posBessBd  thevtaC, 
dnly  made  an  application  to  a  magiatnto  fefan 
having  jurisdiction  in  that  behalf  under  tiie  wd 
section  of  the  said  statute,  to  make  an  order  te 
the  delivery  of  the  said  goods  to  the  pertj  win 
should  appear  to  be  the  rightful  owner  thereof,  cr 
such  other  order  as  to  rabh  magiattato  ■hould 
seem  meet. 

4.  That  the  said  magistrate  entertained  the  hU 
application,  and  heard  evidence  in  eapport  thereof 
and  the  plaintiff  appeared  before  the  said  magii* 
trate  in  the  matter  of  the  said  application,  nd 
gave  evidence  in  support  of  his  daun  to  the  mA 
goods  and  property. 

5.  That  the  said  magistrate  afterwards  adjourned 
the  hearing  of  the  said  application  to  a  dagr  which 
has  not  yet  expired. 

6.  That  the  said  application  ia  still  fModiig 
before  the  said  magistrate,  and  no  order  has  wt 
been  made  therein  by  the  said  magiatmte,  nnoer 
the  said  section  of  the  said  statute. 

7.  That  the  defendant,  as  suoh  oonstsble  m 
aforesaid,  and  in  the  performanoe  of  his  do^  is 
that  behalf,  and  not  otherwise,  detained,  and'idl 
detains,  the  said  goods  and  property,  and  the  poi- 
seAsion  thereof  from  the  plaintiff,  ontil  an  orar 
has  been  made  under  the  said  section  of  the  nid 
statute,  as  he  lawfully  might  for  the  caose  sfcn> 
said. 

Demurrer  to  the  3rd,  4th,  5th,  6th,  and  Ttt 
paragraphs  of  the  statement  of  defence  as  bed  in 
law,  on  the  ground  that  the  matters  therein  oos- 
tained  do  not  disclose  any  legal  defence. 

Sect.  29  of  the  2  &  3  Vict.  c.  71,  referred  to  a 
the  above  statement  of  defence,  enacts  **  Tbife  if 
any  goods  cr  money  charged  to  be  stolen  or  fraada- 
lently  obtained,  shall  be  in  the  custody  of  isj 
constable,  by  virtue  of  any  warrant  of  a  iosttoe, 
or  in  prosecution  of  any  charge  of  felony  or  na- 
demeanour  in  regard  to  the  obtaining  thereof, lad 
the  person  charged  with  stealing  or  obtaiiBM 
possession  as  aforesaid,  shall  not  be  fonnd,  or  h 
nave  been  summarily  convicted  or  dischamd,  cr 
shall  have  been  tried  and  acquitted,  or  if  nik 

Cerson  shall  have  been  tried  and  foond  gvlltj» 
ut  the  property  so  in  custody  shall  not  have  bea 
included  in  any  such  indictment  upon  whkdi  h 
shall  have  been  found  guilty,  it  shaU  be  kvfil 
for  any  magistrate  to  make  an  order  for  lb 
delivery  of  such  goods  or  money  to  the  ps? 
who  shall  appear  to  be  the  rightful  owner  tboea 
or,  in  case  the  owner  cannot  be  ascertained,  tka 
to  make  such  order  with  respect  to  such  goodie 
money  as  to  such  magistrate  shall  seem  aai 
Provided  always,  that  no  such  order  shall  bn  tff 
bar  to  the  right  of  any  person  or  persons  to  s* 
the  party  to  whom  such  goods  or  money  sfadlbi 
delivered,  and  to  recover  such  goods  orBMB? 
from  him  by  action  at  law,  so  that  snchsecia 
shall  be  commenced  within  six  calendar  moalb 
next  after  such  order  shall  be  made.*' 

The  plaintiff*s  points  for  argument.  —  FM 
that  the  paragraphs  demurred  to  diadoie  ■> 
facts  which  in  law  disentitle  the  plaintiff  to  wl^ 
Uiin  and  continue  this  action ;  secondly,  thafe  lfc> 
plaintiff  being  no  party  to  the  said  proQee£ii> 
before  the  magistrate,  the  said  statute  dos  a^ 
take  away  his  right  to  maintain  and 
action  in  a  court  of  law ;  thirdly,  that  tke 
referred  to,  although  enabling  a  magismto 
certain  circumstances  to  mue  an  oidflraitotfti 
property,  does  not  interefere  witb  tba  liabili^^ 
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dia  oonstable ;  fburthlj,  that  «Ten  if  an  ord«r  hj 
ft  itwgiBtTkte  within  the  meaainK  of  the  Baid 
stAtnte  wonld  prevent  an.  action  being  brought 
gainst  the  oonstable,  jet  nothing  leaa  than  an 
vder  (and  not  the  pendii^  of  the  prooeadinga) 
would  have  th»t  effect ;  fifthly,  that  the  statute 
oonld  onl;  have  reference  to  a  case  in  whitih  the 
application  to  the  magiatrate  was  made  before 
action  commenoed;  sizthlf,  that  the  tacta  dis- 
okwed  in  the  etateraent  of  defence  admit  that  the 
adjoamment  haa  takan  plaoe  for  the  purpose  of 
the  o<mtiDueooe  of  the  action,  and  therefore  the 
magistrate  in  his  discretion  most  be  tolcMi  to  hare 
dedined  to  adjudicate  while  the  said  action  ia 
pending. 

The  defendant's  points  :  First,  the  defendant, 
m  the  argoment  of  the  demnrrer,  will  contend 
(amongst  other  thin)^)  that  the  statements  in  the 
paragraphs  demarred  to,  show  that  the  goods 
were  in  the  lawfnl  possession  of  the  defendant  ae 
a  constable,  and  that  such  lawful  poaBession  was 
not  determined  at  or  before  the  commencement  of 
the  acUon ;  secondly,  that  if  the  magistrate  were 
BOW  to  order  the  gcicids  to  be  given  up  to  another 
person  than  the  plaintiff,  the  defendant  wonld  be 
obliged  to  comply  with  such  order  ;  thirdly,  that 
tlte  plaintiff,  by  submitting  to  the  juriHdictioa  of 
the  magistrate,  and  giving  evidence  in  support  of 
hie  claim,  authorised  the  detention  of  the  gooda 
I7  the  defendant  as  such  constable  as  aforesaid, 
until  the  ownership  was  determined ;  fourthly, 
that  it  appears  from  the  statement  of  defence  that 


tion  of  the  goods  from  the  plaintiff. 

TaZ/ouri  Sailer,  Q,C.  (with  whom  was  L.  Cflyn), 
for  the  plaintiff,  supported  the  demurrer,  and  sub- 
mitted that  even  if  an  order  had  been  made  by  the 
magistrate  under  the  29th  section  of  the  statute 
tar  the  delivery  of  these  articles,  or  that  they 
■hoold  remain  in  the  cnstody  of  the  constable,  it 
wonld  have  been  no  answer  to  the  present  action, 
nor  faaTB  afforded  any  protection  against  a  perxoa 
claiming  the  goods  from  the  person  having  posses- 
afamof  tnem.  The  decision  of  the  magistrate  as  to 
the  ownership  under  sect.  29  conld  in  no  way  affect 
the  plaintiff  s  title  or  his  right  to  bring  that 
action,  nor  conld  the  proceeding  under  that  sec- 
ticm  determine  the  right  of  property.  The  object 
and  intention  of  the  statute  was  to  relieve  and 
protect  persons  in  the  position  of  police  officers 
CDODii^fOTed  with  the  custody  of  property  under 
■noh  drcumstanoes  fay  providing  a  place  of 
deposit  for  the  property,  but  not  thereby  in  any 
WS7  to  affect  the  title  to  it.  The  question  is  not 
wnebher  a  reasonable  time  elapsed  before  the 
•pplieatioD  to  the  magistrate,  but  whether  a 
naatmable  time  had  elapsed  before  the  commenA- 
iDent  of  the  action.  All  that  the  defendant  could 
want  a  reasonable  time  for  was  to  find  out  the 
title  and  obtain  the  magistrate's  order,  but  that 
did  not  affect  the  plaintiff's  ri^ht.  It  is  possible 
that  the  magistrate  delays  making  any  order  until 
tllie  action  has  been  decided,  and  should  the  court 
BOW  give  judgment  against  the  plaintiff  a  deod- 
loA  may  occur,  and  the   constable   be  placed  in 

€.  from  which  the  statnte  was  intended  to  pro- 
him.    The  plaintiff's  action  and  the  proceed- 
before  the  magistrate  are  for  two  different 
pnrpoees,  the  former  is  to  try  the  right  of  pro- 
farty,  the  other  is   to  asoertain  and  define   a 
_  |twe  of  depont  fbr  it.    He  cited  and  referred  to 
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The  SolieUor-Qenercd  (Sir  H.  S,  Giffard,  Q.O.). 
with  him  were  J*".  M.  White  and  Paine,  for  the  de- 
fendant contra.- — It  is  not  disputed  by  the  other 
sids  that  the  defendant  is  a  police  constable,  and 
that  the  plaintiff  had  been  charged  and  indicted 
for  stealiuK  the  goods  iu  question  whioh  are 
therefore  clearly  witiiin  sect.  29.  That  section 
Skssnmes  snch  goods  to  be  in  cuetodia  UgiM. 
and  the  constable  is  not  to  be  disturbed  or  veied 
in  his  possession  by  an  action  like  the  present. 
He  was  bound  to  take  possession  of  the  gocds  and 
not  to  allow  them  to  be  put  under  the  control  or 
in  the  possession  of  the  accused,  nor  to  part  with 
them  except  under  the  order  of  the  magistrate. 
The  fact  tnat  the  plaintiff  was  acquitted  at  his 
trial  for  stealing  the  gooda  makes  no  differenoe.  The 
section  does  not  direct  the  goods  to  be  delivered 
to  the  acquitted  party,  but  expressly  enabtoa  the 
magistrate  to  exercise  bis  discretion  with  respect 
to  on  order  for  their  disposition  notwithstanding 
suoh  acquittal.  The  order  of  the  magistrate  u 
only   an  adjudication    on  the  right  to  present 

EDBsession ;  it  cannot  affect  the  ultimate  right  or 
ind  the  title  to  the  goods,  or  estop  the  plaintiff 
from  asserting  his  right  to  them  hereafter ;  but, 
until  nn  order  is  mode,  the  constable's  possession 
is  lawfuL  The  matter  is  still  tub  jtidiee,  and 
should  the  plaintiff  succeed  m  this  action  the  de- 
fendant would  be  thereby  prevented  from  obeying 
an  order  of  the  magistrate  to  deliver  the  goods  to 
some  other  person  than  the  plaiutiff.  The  plaintiff 
mast  show  both  a  right  to  the  present  possession 
and  an  ultimate  right  to  the  property,  and  that  he 
has  not  done.    He  cited 

Yaugltan  1.  Watt,  6  M.  &  W.  402;  9  L.L.'S.B., 
272,  Ex. 
Talfourd  SdUer,  Q.C.  in  reply  submitted  that 
the  keeping  of  ttie  goods  by  the  constable  after 
tbe  plaintiff's  aoqnittal  was  totally  unlawful.  A 
reasonable  time  was  of  course  allowed  to  a  con- 
stable under  such  circumstances  to  ascertain  the 
facts,  but  he  was  bound  to  exeroise  his  judgment 
upon  them  in  a  reasonable  time,  and  not  to  with- 
hold property  from  the  owner)  of  it. 

Oleasby,  B.^It  appears  to  ma  that  the  state- 
ment of  defence  in  this  case  is  a  good  defence  to 
tbe  action,  and  that,  therefore,  the  defendant  is 
entitled  to  the  judgment  of  the  court  upon  this 
demurrer.  The  case  turns  entirely  upon  the  29th 
section  of  the  Act  of  Parliament  that  has  been 
referred  to,  viz.,  the  2  A  3  Vict.  c.  71.  Now,  what 
was  the  object  of  that  section  ?  It  was  to  protect 
a  person  who  is  placed  by  virtue  of  bis  office  in 
poaaession  of  the  property  of  some  otbor  person, 
to  which  he  himself  haa  no  title.  That  is  always 
a  dangerous  position  for  a  person  to  he  in,  because 
although  he  may  take  time  to  make  up  his  mind 
what  to  do,  he  is  eventually  bound  by  what  he 
does  do,  and  renders  himself  responsible  if  he  does 
not  deliver  the  property  to  the  right  person.  The 
object  of  this  section  obviously  was  to  protect  a 
constable  from  that  difficulty,  and  to  enable  him  te 
go  to  the  magistrate  and  soy,  "  Tell  me  what  I  am 
to  do  with  these  goods,  which  do  not  belong  to 
me ;  let  me  know  who  is  the  person  to  whom  I  am 
to  deliver  them."  The  Act  says  that  it  shallbelawliil 
for  the  magistrate  _to  make  the  order;  and  the 
person  who  obeys  ttiat  order  will  be  protected  in 
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obeying  it,  without  any  reference  to  the  title  of 
the  person  claiming  the  goods.  That  being  so 
under  the  circamstances  of  this  case,  which  comes 
within  the  Act  of  Parliament,  the  defendant 
applied  to  the  magistrate  to  know  what  he  was  to 
do  with  these  goods.  The  application  was  not 
disposed  of  by4^he  magistrate  at  the  time,  bat  was 
adjourned  by  him  for  further  and  future  considera- 
tion. He  may  possibly  entertain  a  doubt  in  his 
own  mind  whether  the  plaintiff,  the  person  who  has 
been  tried  and  acquitted  on  the  charee  of  stealing 
the  goods,  is  or  not  the  person  to  whom  he  ought 
to  order  them  to  be  delivered.  It  is  hardly  con- 
tended that  had  an  order  been  made  at  once  the 
plaintiff  could  have  maintained  this  action.  Indeed, 
it  seems  to  be  almost  admitted  that  under  that  state 
of  things  it  would  be  impossible  for  him  to  do  so. 
That  being  so,  and  the  matter  being  in  the 
hands  of  the  magistrate,  what  diffcrenoe  can  it 
possibly  make  that  he  takes  some  time  ia  order  to 
enable  him  to  make  up  his  mind  what  his  decision 
ought  to  be  before  he  gives  it  P  Is  it  possible,  in 
construing  a  clause  of  an  Act  of  Parliament  which 
is  made  for  the  protection  of  an  officer,  to  hold  , 
that  the  officer  becomes  responsible  for  the  way  ; 
in  which  the  mngistrate,  the  judge  to  whom  by 
law  the  officer  is  to  apply,  deals  with  the  case, 
the  matter  being  within  the  magistrate's  jurisdic- 
tion P  The  magistrate  may  say,  "  1  cannot  dispose 
of  this  case  now,  it  requires  further  consideration, 
and  I  desire  to  have  the  proper  persons  to  attend 
me  upon  it  again."  I  do  not  suppose  otherwise 
than  that  a  judge  or  magistrate  in  dealing  with  a 
case  is  influenced  by  proper  motives,  and  that  he 
will  deal  with  the  case  properly,  so  long  as  it  is 
pending  before  him.  That  being  so,  it  appears  to 
me  that  the  defendant  here  has  done  all  that  the 
Act  of  Parliament  calls  upon  him  to  do  to  render 
up  possession  of  the  goods  in  question,  and  that 
therefore  ho  cannot  be  responsible  to  the  plaintiff, 
because  he  was  notable,  before  the  commencement 
of  this  Acf,  to  relieve  himself  of  the  possession 
of  them.  I  think,  therefore,  that  the  judgment  of 
the  court  must  bo  for  the  defendant  with  costs. 

Judgment  for  the  defendant,  overruling  thn 
demurrer^  with  costs. 

Solicitors  for  the  plaintiff,  /.  G.  Fisher  and  Co, 

Solicitors  for  the  defendant,  Ellis  and  Ellis, 


DIVISIONAL  COURT  FOR  APPEALS 
FROM  INFERIOR  COURTS. 

Beported  by  ]^L  W.  McKkllau,  Esq.,  Barri8t«r*at-Law. 

Ff^h.  24  and  May  25,  1876 
Hill  (app.)  v.  IIall  (resp.) 

Kepealof  statufp  hij  implication — Inconsistent  pro- 
viaiouif—Pifft rent  penalties — Conviction, 

i?2/  3  ^-  4  Vicf.y  c.  85,  *•.  6,  all  partitions  between 
nny  chimney  or  flue  shall  he  of  brick  or  stone, 
and  at  least  tquol  to  half  a  brick  in  thickness  ; 
evt^y  chimney  trr  jhce  in  any  wall,  or  of  greater 
Ungth  than  four  feet  out  of  the  wall,  not  being  a 
eirculnr  chimnt-y  or  flue  twelve  inches  in  diameter, 
shnll  be  in  every  sciion  not  less  than  fourteen  by 
nine  inches;  no  chimney  or  flue  shall  be  con- 
sfrucfed  with  any  angle  tlierein  which  sliall  be 
h'ss  ohtn»e  than  an  angle  of  120  degrees ;  and 
evory  salient  or  projecting  angle  in  any  chimney 
or  flue  shall  be  rounded   of  four  inches   at  the 


least,  upon  pain  of  farfeihtire  by  eoery  nuuUr 
builder  or  workman  makina  such  chimney  orfne 
of  any  sum  not  less  than  lOL  or  exceeding  50L 
The  Huddersfield  Improvement  Ad  1871,  makes  ne 
mention  of  the  said  general  Act;  but  by  section 
111  enacts  that  the  chimneys  and  flues  of  even 
new  building  shaU  be  constructed  in  such  modi 
and  of  such  materials  and  dimeneions  as  shaU  he 
determined    or    approved    by    the    corporatum. 
Unless  otherwise    prescribed    or    ordered  every 
chimney  or  flue  shcUl  he  constructed  of  good  brick 
or  stone  work,  and  if  cvrculcMr,  must  be  formed  cf 
earthenware  pipes  of  not  less   than  ten  indm 
diameter ;  and  if  not  drcular,  must  be  pargeted 
with  mortar,  and  not  less  than  fourteen  oy  twdss 
inches  clear  interior  measurement.      No  dbtmiwy 
or  flue  shaU  have  angles  less  obtuse  than  1^ 
degrees,  except  when  proper  iron  or  stone  doors  or 
openings  are  left  for  deaning  purposes.    Other 
provisions  are  mcbde  about  mat&rials,  but  nothing 
is  said  about  the  other  maHers  provided  by  the 
general  Act,      Section  150  maJces  the  penalty  for 
breach  of  the  local  Act  any  sun^  not  exceeding  51. 
Held,  upon  a  case  stated  by  justices,  thai  the  local 
Act  did  not  impliedly  repeal  the  general  Act  with 
respect  to  new   chimneys  in  Huddersfield ;   htt 
that  the  appellant,  who  had  there  made  apariities 
less  than  lialf  a  brick  in  thickness,  and  had  not 
rounded  of  a  projecting  angle  four  inches,  wet 
rightly  convicted  and  fined  101.  for  each  offence, 
undei'  the  general  Act, 
This  was  an  information  preferred  by  Peter  HiS 
against  John  Hill  for  that  he  the  said  John  Hill 
did  unlawfully  make  or  cause  to  be  made  a  oertuo 
chimney  or  flue,  the  salient  or  projecting  angle  of 
the  same  not  being  rounded  off  four  inches  at  the 
least.     Two  of  the  justices  of  the  peace  for  the 
borough  of  Huddersfield   ordered  that  the  raid 
John  Hill  should  for  the  said  offence  forfeit  ud 
pay  the  sum  of  10/.     The  following  case  was  stated 
for  the  opinion  of  the  court : 

At  the  hearing  of  the  said  information  itm 
admitted  before  the  said  justices  that  the  raid 
John  Hill,  who  is  a  master  builder,  had  built  t 
chimney  or  flue,  the  salient  or  projecting  ancle  of 
the  same  not  being  rounded  off  foar  inches  at  tbe 
least,  and  that  he  had  in  that  respect  contraveood 
the  provisions  of  the  6th  section  of  3  &  4  Vict, 
c.  85.  At  the  close  of  the  complainant's  case,  die 
soliritor  for  the  said  John  Hill  was  heard  in  ansver 
to  the  mutter  of  the  said  information,  and  he  then 
contended  before  the  said  justices — 

1.  That  the  sum  which  an  offender  under  sect 
6  renders  himself  liable  to  forfeit,  viz.,  a  sum  nol 
less  than  101.  nor  exceeding  601.,  is  not  a  penalty 
upon  conviction,  but  a  forfeiture  only,  and  tbt 
there  was  no  power  on  the  part  of  the  justices  tt 
direct  tbe  payment  of  any  such  snm ;  and  that  tbe 
remedy  was  only  before  a  civil  tribunal,  the  juri?* 
diction  of  the  justices  being  limited  to  convictions 
for  penalties  only,  and  the  appeal  given  by  Um 
statute  not  applying  to  forfeitures. 

2.  That  the  provisions  of  3  <fc  4  Viot.,  c  85,  W 
been  impliedly  repealed,  so  far  as  respects  the 
borough  of  Huddersfield  (within  the  limits  d 
which  the  chimney  or  flue  complained  of  is  hmh\ 
by  the  Public  Health  Act,  and  by  "  The  Haddei*- 
field  Improvement  Act  1871,"  and  the  bye-hw^ 
made  thereunder. 

3.  That  the  building,  of  which  the  chimnejor 
flue  complained  of  formed  part,  had  bees  eraM 
in  accordance  with  plana  which  tiM  been  pi«* 
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pared  and  sabmitted  to  the  Hnddersfield  Corpo* 
ration  for  their  approval  in  pursuance  of  sect.  103 
of  the  said  Huddersfield  Improvement  Act  1871, 
and  which  plans  had  been  approved  b^  them. 

The  questions  upon  which  the  opmion  of  the 
oourt  is  desired,  are  : 

Whether  the  said  justices  had  upon  the  above 
statement  of  fact  power  to  order  ana  adjudge  that 
the  said  John  Hill  should  forfeit  and  pay  the  sum 
of  101, ;  and  whether  the  statute  under  which  such 
penalty  was  inflicted  was  impliedly  repealed; 
whereupon  the  opinion  of  the  said  court  is  asked 
upon  the  said  questions  of  law. 

Whether  they  were  correct  in  their  determina- 
tion as  aforesaid ;  and  if  not,  what  should  be  done 
or  ordered  by  the  said  court  in  the  premises. 

A  second  case  was  stated  by  the  same  justices, 
between  the  same  parties  and  in  the  same  words, 
mfUcUis  mutandis,  the  information  alleging  that 
John  Hill  did  unlawfully  make  or  cause  to  be 
made  a  certain,  or  partition  of  a  certain,  chimney 
or  flue,  less  than  half  a  brick  in  thickness,  to  wit, 
one  and  a  half  inch. 

The  two  cases  were  separately  argued,  the  first 
before  Cleasby  B.  and  Field  J.,  on  the  2ith  Feb.; 
and  the  second  before  Cleasby  B.,  Grove,  and 
Field,  JJ.,  on  the  25th  Mny. 

Manisty,  Q.O.  (with  him  Beresford),  for  the 
appellant. — iNo  doubt  at  the  time  of  its  passing, 
the  statute  3^4  Vict.,  c.  85,  which  is  called  An 
Act  for  the  regulation  of  chimney  sweepers  and 
chimnevs,  had  a  general  application,  even  to  the 
borough  of  Huddersfield;  section  6  is — ''And 
whereas  it  is  expedient,  for  the  better  security  from 
accidents  by  fire  or  otherwise,  the  improved 
construction  of  chimneys  and  flues  provided  by 
the  raid  Act,  viz.  (4  <&  5  Will.  4,  c.  35)  be  continued : 
Be  it  enacted  that  all  withs  and  partitions  between 
any  chimney  or  flue,  which  ac  any  time  after  the 
passing  of  this  Act  shall  be  built  or  re-built, 
shall  be  of  brick  or  stone,  and  at  least  equal  to 
half  a  brick  in  thickness ;  and  every  breast-back 
and  with,  or  partition  of  any  chimney  or  flue, 
hereafter  to  be  built  or  re-built,  shall  be  built  of 
Boond  materials,  and  the  joints  of  the  work  well 
filled  in  with  good  mortar  or  cement,  and  rendered 
or  stuccoed  within ;  and  also  that  every  chimney 
or  flue  hereafter  to  be  built  or  re-built  in  any 
wall,  or  of  greater  length  than  four  feet  out  of  the 
wall,  not  being  a  circular  chimney  or  flue  twelve 
inches  in  diameter,  shall  be  in  every  section  of  the 
same  not  less  than  fourteen  inches  by  nine  inches ; 
and  no  chimney  or  flue  shall  be  constructed  with 
any  angle  therein  which  shall  be  less  obtuse  than 
an  angle  of  one  hundred  and  twenty  degrees, 
except  as  is  hereinafter  excepted ;  and  every  e^lient 
or  projecting  angle  in  any  chimney  or  flue  shall 
be  rounded  off  four  inches  at  the  least,  upon  pain 
of  forfeiture  by  every  master  builder  or  other 
master  workman,  who  shall  make  or  cause  to  be 
made  such  chimney  or  flue,  of  any  sum  of  not 
less  than  ten  pounds  nor  exceeding  fifty  pounds." 
The  provisions  of  the  local  Act  however  on  this 
particular  subject,  differ  so  much  that  they  im- 
pliedly repeal,  within  the  limits  of  the  borough  of 
Hoddersfiold,  the  general  Act.  By  section  111  of 
the  Huddersfield  Improvement  Act  1871  (34  &  35 
"Vict.  c.  151)  "The  chimneys  and  flues  of  every 
new  building  shall  be  constructed  in  such  mode, 
and  of  such  materials  and  dimensions  as  shall 
from  time  to  time  be  determined  or  approved  by 
|]he  corporation.    Unless  otherwise  prescribed  or 
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ordered,  every  chimney  or  flue  shall  be  constructed 
of  good  brickwork  or  stone  work,  and  mortar  well 
grouted,  and  if  circular  must  bo  formed  of 
earthenware  pipes  of  not  less  than  ten  inches 
diameter  set  in  mortar,  and  if  not  circular  must 
be  pargeted  with  mortar,  and  not  less  thui 
fourteen  inches  by  twelve  inches  clear  interior 
measurement.  No  chimney  or  flue  shall  have 
angles  less  obtuse  than  120  degrees,  except  when 
proper  iron  or  stone  doors  or  openings  are  left 
for  cleaning  purposes.  No  timber  or  woodwork 
shall  be  placied  within  nine  inches,  or  wooden 
plugs  driven  nearer  than  six  inches  of  the  inside 
race  of  any  chimney  or  flue,  and  no  opening  shall 
be  made  in  any  chimneys  or  flues  for  any  purpose 
nor  pipe  for  conveying  smoke,  heated  air,  steam, 
or  hot  water,  fixed  m  any  new  building,  except  of 
the  materials  and  in  the  manner  to  be  submitted 
to  and  specially  approved  by  the  corporation." 
The  byelaws  under  this  Act  merely  repeat  the 
provisions  of  this  section  upon  this  subject.  The 
enactments  in  these  two  statutes  are  so  incon- 
sistent that  the  latter  must  be  interpreted  to 
repeal  the  earlier,  so  fkr  as  the  latter  applies. 
The  general  Act  absolutely  requires  the  various 
procfMsdings  imposed  by  it,  the  local  Act  gives 
lull  discretion  to  the  corporation  to  determine 
and  prescribe  rules  concerning  the  matter,  and 
in  case  of  the  corporation  making  no  different 
rules,  the  things  required  are  by  no  means  the 
same  as  in  the  general  Act ;  for  instance,  by  the 
general  Act  a  circular  chimney  must  be  twelve 
inches  in  diameter,  by  the  local  Act  it  may  be  ten 
inches ;  by  the  former  a  chimney  not  circular  may  be 
fourteen  inches  by  nine  inches,  by  the  latter  Act 
it  must  be  fourteen  inches  by  twelve  inches ;  and 
there  is  no  provision  in  the  local  Act  in  respect 
to  either  ot  the  two  matters  for  which  the 
appellant  has  been  convicted.  Moreover,  the 
penalty  for  breach  of  section  6  of  the  general 
Act  must  be  between  lOl.  and  50Z.,  whiUt  the 
penalty  for  breach  of  the  local  Act  must  by  section 
150  be  under  bl.  These  distinctions  all  tend  to 
show  that  the  general  Act  is  not  meant  to  apply 
any  longer  to  the  borough  of  Huddersfield. 
Special  provisions,  different  from  those  of  the 
Onimneys  Act  of  1840,  are  now  in  force  through- 
out the  Metropolis  by  section  20  of  18  and  19 
Vic.  c.  122. 

J.  F.  Olerk,  for  the  respondent — With  respect 
to  the  Metropolis,  3  &  4  Vict.  c.  85,  is  expressly 
repealed  by  the  Metropolis  Building  Act  (7  <fe  8 
Vict.  c.  84),  Schedule  A.  The  general  Chimneys 
Act  1840,  and  the  Huddersfield  Local  Act  1871  are 
ouite  consistent,  and  their  provisions  concerning 
the  construction  of  chimneys  must  be  read 
together  and  jointly  applied  to  all  chimnevs 
within  the  borough  of  Huddersfield.  With  the 
exception  of  the  diameter  of  a  circular  chimney, 
all  the  provisions  of  the  local  Act  merely  extend 
the  limiting  leginlation  of  the  general  Act.  The 
ten  inches  apply  to  earthenware  pipes  which 
apparently  were  not  in  use  in  1840 ;  but  even  if 
that  single  provision  be  inconsistent  with  the  twelve 
inches  permitted  by  the  general  Act,  it  is  not 
sufficient  to  impliedly  repeal  all  the  other  provi- 
sions of  the  general  Act  on  that  subject.  Lord 
Hardwicke  laid  down  the  law  on  this  subject  in 
Middletan  v.  Chofts  (2  Atkins  650, at  p.  675),  "The 
rule  touching  the  repeal  of  laws  is  Uges  fosterioren 
priorea  eontrariae  abroganf ;  but  subsecinent  Acts 
of  Pkurliament  in   the    affirmative,    giving   new 
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penalties,  and  institating  new  meiihodB  of  pro- 
oeeding,  do  not  repeal  former  methods  and 
penalties  of  prooeedmg,  ordained  by  preceding 
Acts  of  Parliament,  without  negative  words. 
Again,  "  Besides,  a  later  Act  of  Parliament  hath 
never  been  constmed  to  repeal  a  prior  Act,  with- 
out words  of  repeal,  unless  there  be  a  contrariety 
and  repugnancy  between  them,  or  at  least  some 
notice  taken  of  the  former  law  in  the  subsequent 
one,  so  as  to  indicate  an  intention  iu  the  law  makers 
to  repeal  it."  It  was  also  held  in  Dr,  Foster's 
case  (Co.  Reps.  P.  xi ),  56b,  that  an  affirmative 
statute  shall  not  repeal  a  precedent  affirmative 
law,  unless  the  subsequent  statute  is  contrary  to 
the  precedent  law. 

Manisty,  Q.C.  in  reply. — The  words  "Unless 
otherwise  prescribed  or  ordered,**  in  sect.  Ill  of  the 
local  Act,  can  only  be  construed  to  give  the  corpo* 
ration  power  to  abrogate  the  existing  law.  Thoee 
words  are  sufficient  to  make  this  provision  an 
exception  to  the  ordinary  rule  of  law. 

Cle\sbt,  £. — My  mind  has  fluctuated  con- 
siderably during  the  ar^ment  of  this  case,  but 
upon  the  best  consideration  I  can  give  the  matter 
I  nave,  like  my  learned  brethren,  come  to  the  con- 
clusion that  there  is  not  enough  in  the  words  of 
sect.  Ill  of  the  Huddersfield  Improvement  Act 
1840  to  repeal  by  implication  the  provisions  of  the 
general  Act  (3  &  4  Yict.)  a  85,  s.  6,  on  the  same 
subject.  The  rule  of  law  is  well  laid  down  in 
Foster's  case  (Co.  Beps.  vol.  6,  p.  119),  and  although 
it  appears  that  the  contrariety  safficient  to  repeal 
by  implication  a  previous  statute,  may  be  of 
different  kinds,  as  for  instance  in  qtudity,  in 
matter,  or  in  respect  of  the  form  prescribed,  '*  only 
it  must  be  known  that  forasmuch  as  Acts  of 
Parliament  are  established  with  such  gravity, 
wisdom,  and  universal  consent  of  the  whole  realm, 
for  the  advancement  of  tne  commonwealth,  they 
ought  not,  by  any  constrained  construction  out  of 
the  general  and  ambiguoas  words  of  a  subsequent 
act,  to  be  abrogated."  For  myself,  1  must  say  I 
cannot  lose  signt  of  the  fact  that  the  later  Act  has 
but  a  local  application ;  and  when  we  look  at  the 
object  of  the  general  legislation  as  appears  by  the 
preamble  of  the  16th  section  of  the  Act  for  the 
regulation  of  chimney  sweepers  and  chimneys,  and 
when  we  consider  that  the  better  security  from 
accidents  by  fire  is  of  so  universal  an  advantage, 
we  may  well  take  it  that  the  policy  of  the  Legisla- 
ture was  to  apply  these  provisions  even  to  places 
where  further  enactments  of  the  same  kind  are  in 
force.  It  seems  to  me  to  be  most  essential  that 
chimneys  should  be  at  least  a  brick  and  a  half 
apart,  and  that  every  projecting  angle  in  a  chimney 
should  be  rounded  off  four  inches  at  the  least ;  and 
although  neither  of  these  matters  is  required 
expressly  in  the  local  Act  before  us,  I  cannot 
think  their  mere  omission  is  conclusive  of  an 
intention  to  repeal  the  enactments  about  them  in 
the  general  Act.  I  can  come  to  no  other  conclusion 
thau  that  the  Legislature  in  passing  this  local  Act 
meant  to  adopt  the  general  Act  as  part  of  its 
provisions  on  this  subject.  Sect.  Ill  is  not  incon- 
sistent with  sect.  6  of  the  Act  of  1840,  except  as  to 
the  matters  of  slight  importance  mentioned  by 
Mr.  Manisty.  Sect.  103  and  following  sections 
provide  the  means  by  which  notice  is  to  be  given 
to  and  consent  obtained  from  the  corporation,  but 
they  contain  nothing  further  about  chimneys  and 
flues.     I  do  not,  therefore,  consider  this  loosd  Act 

itains  enough  contrariety  to  repeal  the  previous 


general  Act,  or  to  set  aside  the  existing  legislatkm . 
The  two  Acts  must  if  possible  be  read  together, 
and  the  implication  of  repeal  in  the  second  fidls 
short  of  any  abrogation  of  the  previoos  law. 
Our  judgment,  therefore,  will  be  for  the  respcm- 
dent. 

Gkovb,  J. — I  am  of  the  same  opinion.    In  con- 
sidering the  question  whether  one  Act  of  Parlia- 
ment impliedly  repeals  another,  we  must  remember 
it  may  nave  that  effect  by  the  necessary  inooo 
sistency  of  the  provisions,  or  if  they  are  irreooo 
cilable    in    their     scope    or    lanfi^uaffe.      Much 
importance  should  be  attached  to  the  jmnA  of  any 
mention  made  concerning  the  previous  Act,  and 
all  these  considerations  should  be  more  strictly 
applied  when  the  alleged  repeal  is  contained  in  a 
special  Act  of  only  Ic^  adaptation.    It  would  be 
very  dangerous  if  an  inoonsistenoy  in  something 
unimportant,  as  for  instance  a  mec^  matter  a 
measurement,   should    be  enoufi^h  to    imply  the 
repeal  of  an  earlier  Act.    The  question  for  us  ii 
whether  there  is  anything  substantiallj  irreooD* 
cilable  between  sect.  6  of  3  &  4  Vict,  c  85,  and 
sect.  Ill  of  34  <&  35  Yict  a  151.    Belianoe  \m 
been  placed  upon  the  early  words  of  the  latter, 
by  which  it  is  said  power  is  given  to  the  corporatian 
to  make  anv  provisions  concerning  obinmeyi  ii 
Huddersfield  which  they  may   think  fit ;   bat  it 
appears  to  me  that  this  power  may  well  be  subjeot 
to  the  previous  general  Act,  and  that  the  corpon- 
tion  can  only  make  bye-laws  and  g^ve  coDsmti 
within  the  Umits  allowed  by   that    Act.    '^hm 
come  the  directions  which  are  to  be  in  force  with 
reference  to  chimneys,  if  not  otherwise  prescribed 
by  byelaws.    There  is  no  reason  that  I  can  see 
why  they  should  not  be  read  together  wiUi  tlie 
directions  contained  in  sect.  6  of  the  genenJ  Act 
There  is  nothing  at  all  inconsistent  in  the  pro- 
visions of  the  two,  unless  it   be   the  required 
diameter  of  a  circular  chimney.     The  <dd  Aet 
seems  to  contemplate  a   diameter  not  less  thas 
12  inches,  and  the  new  Act  authorises  a  diameter 
of  10  inches ;  but  the  latter  is  req^oired,  if  ol  tiiat 
size,   to  be  of    earthenware,  which  is  a  better 
material  for  the    purpose  than  brick    or  stona 
which  the  old  Act  refers  to.     It  may  be  that  a 
circular  chimney  of  the  new  material  need  not  in 
the  borough  of  Huddersfield  be  of  more  than  10 
inches  in  diameter,  but  there  is  no  other  providiea 
in  this  sect.  (Ill)  which  cannot  be  carried  oot  as 
the  same  time  as  the  provisions  of  the  general 
Act.     This  slight  distinction    between    the  tvD 
Acts  is  not  enough  to  imply  a  repeal  of  the  earlier 
genenftl  provisions.     Such  a  constmotion  would 
be  contrary  to  the  ordinary  canons  oonoeraiaf 
repeal  by  implication. 

Field,  J. — There  are  here  in  fact  two  appeab 
from  convictions  under  the  6th  section  of  3  ft  4 
Yict.  c.  85,  but  they  both  turn  on  the  one  point 
whether  the  provisions  of  that   section  are  is* 

?licdly  repealed  by  sect.  Ill  of  the  Hudderafidd 
mprovement  Act,  1871.  I  think  that  both  Acli 
are  in  force  within  that  borough,  and  that  the 
later  does  not  repeal  the  earlier  Act.  To  estafaU 
an  implied  repeal  there  must  be  a  clear  contraries 
in  the  provisions.  The  application  of  this  rale  ii 
not  always  clear,  but  there  seems  to  me  to  be  M 
difficulty  here.  They  may  well  be  read  toge^hVt 
and  it  would  be  most  dangerona  to  hold  that  the 
slight  inconsistencies  between  tha  two  Acts  vae 
sufficient  to  abrogate  one  of  them.  I  think  Sii* 
dersfield  has  a  protection  against  aooitolBl  fln 
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from  the  constmction  of  its  chimneys  beyond  that 
which  has  been  created  by  the  general  law. 

Judgment  for  respondent 

Leave  to  appeal  was  refused  to  the  appellant. 

Solicitors  for  the  appellant,  Shum,  Orossman 
and  Oroisman,  for  Sykes  and  Son,  Hnddersfield. 

Solicitors  for  the  respondent,  Lewroyd  and 
Learoyd,  for  Learoyd,  Learoydt  and  Morrison, 
Haddersfield. 


Saturday,  May  27, 1876. 

Pashlea  (app.)  V,  Steysnitt  (resp.). 

AduUeration--Oin-- Water—Evidence— 38  ^   39 

Vht.  c.  63,  «.  6. 

Appellant  sold,  aa  a  bottle  of  gin,  liquid  composed 
of  26  per  cent,  alcohol,  70  per  cent,  water,  and  4 
per  cent,  sugar.  Evidence  was  adduced  that  gin 
was  sold  by  retailers  at  varying  strength  from 
proof  to  20  per  cent,  under  proof.  This  Uquid 
was  44  per  cent,  underproof,  but  the  onMyst  said 
he  shaM  enU  it  **  gin  whose  alcoholio  strength 
was  exceedinahj  low."  Justices  convicted  the 
appellant  under  the  Sale  of  Food  and  Drugs  Act 
1875  (38  4-  39  Viet,  c  63),  s.  6. 

Held,  upon  a  case  staled,  that  the  fads  Justified  the 
justices*  finding  that  this  liquid  was  not  of  the 
quality  of  gin,  but  that  the  excess  of  waier  was  a 
fraudulent  increase  of  the  measure  of  the  article 
within  the  enacting  part  of  the  said  section. 

This  was  a  case  stated  by  the  two  justices  of  the 
peace  for  the  parts  of  Kesteven  in"  the  County  of 
liincoln,  under  the  statute  20  &  21  Vict.  c.  43. 

On  the  24th  Jan.  1876,  tbe  respondent,  who  is  a 
snperintendent  of  police,  and  toe  proper  officer 
appointed  under  "The  Sale  of  Food  and  Drugs 
Act,  1875  "  (38  &  39  Vicf  c.  63),  for  carrying  into 
execution  the  said  Act,  laid  information  in  due 
form  of  law  against  the  appellant,  for  that  he  the 
eaid  Baxter  Pashler,  on  the  2nd  Dec.  last,  at  the 
parifeh  of  New  Sleaford,  in  the  said  parts  and 
coanty,  did  unlawfully  sell  to  the  prejudice  of  the 
said  Thomas  Stevenett,  the  purchaser,  a  certain 
article  of  food,  to  wit,  gin,  ^  hich  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser,  contrary  to  tbe 
form  of  the  statute  in  such  case  made  and  pro- 
vided. 

The  appellant  is  a  licensed  victualler  carrying 
on  business  at  Sleaford  in  the  County  of  Lincoln. 

On  the  31st  Jan.  1876,  the  said  information  came 
to  be  heard  before  one  of  the  said  justices  alone, 
when  both  parties  appeared;  the  hearing  was 
adjourned  to  the  14th  Jan.  1676,  when  both  parties 
again  appeared. 

The  evidence  on  the  part  of  respondent  con- 
sisted of  that  given  by  the  respondent  and  by 
Greorge  May  Lowe,  M.D.,  the  public  analyst  for 
the  County  of  Lincoln.  The  respondent  proved 
that  he  visited  the  ordinary  place  of  business  of 
the  appellant  and  asked  for  a  bottle  of  gin,  with 
which  he  was  furnished  by  the  appellant  and  for 
which  he  was  charged,  and  paid  2s.  6d.  He  did 
not  ask  for  any  particular  quality  or  strength  of 
gin,  nor  did  the  appellant  give  any  intimation  of 
the  quality  or  strength  of  that  Kupplicd.  No  label 
or  descriptive  mark  was  on  the  boctle. 

Tbe  re:ipondeut  notified  to  the  appellant  his 
intention  of  having  the  gin  analysed  by  the  public 
aLalyst,  and  offered  to  divide  the  gin  according  to 
the  provisions  of  the  14th  section  of  the  Act  38  & 


39  Yict  c.  63.  The  appellant  did  not  accept  the 
offer  to  divide  the  sample.  The  respondent  sub- 
mitted the  gin  to  the  public  analyst.  Dr.  Lowe, 
and  received  from  him  a  certificate  which  he  pro- 
duced, and  of  which  the  following  is  a  copy : 

S.  E.  28,  gm. 
Sale  of  Food  and  Drngs  Act  1875.~Fonn  of  oertifioate. 

To  Mr.  ThoB.  Stevenett,  of  Sleaford. 

I,  theundertiffned  public  analyst  for  LinooInsbiTe,  do 
hereby  certify  tnat  I  received  cm  the  3rd  Deo.  1875,  from 
Mr.  Thos.  Stevenett  a  sample  of  sin  labelled  S.  K.  28, 
for  analysis,  and  have  analysed  tne  same,  and  declare 
the  result  of  my  analvsis  to  be  as  follows  : 

I  am  of  opinion  that  the  same  is  a  sample  of  gin, 
water,  and  sufar  in  the  following  proportions.  I  am  of 
opinion  that  the  said  sample  contoins  the  parts  as  under, 
or  tbe  per  centage  of  foreign  ingredients  as  under : 

Porealoohcn    26    percent. 

Water   70 

Extract 4 


tt 


100 
Observations. 
The  extracts  consist  of  sugar  only. 
The  spirit  is  pore. 

The  aicholic  strength  is  exceedingly  low. 
As  witness  my  huid  this  10th  Jan.  1876,  at  linooln. 

G.  M.  Lows. 

Dr.  Lowe  proved  his  certificate.  He  stated  that 
spirits  known  as  ''proof"  contained  about  one- 
half  part  of  water  and  one-half  part  of  pure 
alcohol.  He  also  said  that  he  found  from  Professor 
Atcherley's  work  on  the  adulteration  of  food,  that 
gin  as  sold  by  retailers  varied  in  strength  from 
proof  to  20  per  cent,  under  proof.  The  appellant's 
gin  was  about  44  per  cent,  under  proof, 
as  tested  by  Sykes'  hydrometer.  He  did  not 
know  that  there  was  any  fixed  standard  for  gin, 
and  he  did  not  know  from  personal  experience  at 
what  strength  it  was  usually  sold  in  the  retail  trade. 
He  would  not  say  how  low  its  strength  might 
be  reduced  without  its  ceasing  to  be  gin;  and 
when  asked  how  he  should  describe  that  which  he 
had  analysed,  he  said  he  *'  should  call  it  gin,  whose 
aicholic  strength  is  exceedingly  low." 

The  appellant  tendered  no  evidence  whatever. 

The  appellant  was  tinod  Is.  and  costs. 

The  question  for  the  opinion  of  the  court  is 
whether  or  not,  upon  the  evidence  above  stated, 
the  appellant  was  properly  convicted  under  the 
6th  section  of  the  Act  38  &  39  Vict.  c.  63  P 

Graham  (with  him  Baymond)^  argued  for  the  ap- 
pellant.— The  words  of  this  sect.  6  are,  **  No  person 
shall  sell  to  the  prejudice  of  the  purchaser  any 
article  of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding 
twenty  pounds,  provided  that  an  offence  shall  not 
be  deemed  to  be  committed  under  this  section  ia 
tbe  following  cases,  that  is  to  say,  (1)  where  any 
matter  or  in gredieut  not  injurious  to  health  has 
been  added  to  the  food  or  drug  because  the  same 
is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce,  in  a  state  fit  for 
carriage  or  consumption,  and  not  fraudulently  to 
increase  the  bulk,  weight,  or  measure  of  the  food 
or  drug,  or  conceal  tbe  inferior  quality  thereof; 
(2)  where  the  dru^  or  food  is  a  proprietary  medi- 
cine, or  is  the  subject  of  a  pateut  in  force,  and  is 
supplied  in  the  strength  required  by  the  specifi- 
cation of  the  patent ;  (3)  where  the  food  or  drus:  is 
compounded  as  in  this  Act  mentioned  ;  (4)  where 
the  food  or  drug  is  unavoidably  mixed  ^^iih  some 
extraneous  matter  in  the  process  of  collection  or 
preparation."    By  sect.  7  *'  No  yevt^v^w  'feVvv«J\  ^v^ 
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any  oompound  article  of  food  or  compounded  dmg  I 
wmoh  is  not  composed  of  ingredients  in  aocor- 
dance  with  the  demand  of  the  purchaser  under  a 
penalty  not  exceeding  twenty  pounds."  "  Provided 
that  (by  sect.  8)  no  person  shall  be  guilty  of 
any  such  offence  as  aforesaid  in  respect  of  the 
sale  of  an  article  of  food  or  a  drug  mixed 
with  any  matter  or  icsredient  not  injurious  to 
health,  and  not  intendec!  fraudulently  to  increase 
its  bulk,  weight,  or  measure,  or  conceal  its  in- 
ferior quality,  if  at  the  time  of  delivering  such 
article  or  dr.ug  he  shall  supply  to  the  person 
receiving  the  same  a  notice,  by  a  label,  distinctly 
and  legibly  written  or  printed  on,  or  with  the 
article  or  drug,  to  the  effect  that  the  same  is 
mixed."  These  sections  do  not  create  any  offence 
upon  the  evidence  before  the  justices.  The 
liquid  sold  was  of  the  nature,  substance,  and 
C[ualitY  of  the  substance  demanded ;  no  provision 
is  made  as  to  the  proportion  of  the  ingredients, 
nor  to  the  strength  or  the  article.  The  anaylist 
himself  stated,  in  his  evidence,  that  he  should  call 
the  liquid  "gin,"  which  is  what ^ the  respondent 
asked  for. 

Ko  counsel  appeared  for  the  respondent. 

Glbasbt,  B. — ^1  do  not  think  we  can  interfere 
with  this  conviction.  This  is  an  article  of  food 
which  is  not  of  the  substance  and  quality  of  the 
article  demanded  by  the  purchaser.  It  does  not 
appear  to  me  to  come  within  either  of  the  exemp- 
tions ;  the  first  is  the  only  one  at  all  applicable, 
and  it  cannot  be  maintained  that  this  excdss  of 
water  has  been  added  to  the  liquid  because  the 
same  is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce  in  a  state  fit  for 
oarriage  or  consumption ;  indeed,  it  may  be  said, 
upon  the  facts  proved,  that  the  object  was 
fraudulently  to  increase  the  bulk,  weight,  or 
measure  of  the  food,  or  to  conceal  the  inferior 
quality  thereof.  The  justices  have  come  to  the 
conclusion  that  a  mixture  of  alcohol  and  water,  so 
far  as  44  per  cent,  below  proof,  is  not  of  the  quality 
of  gin  as  knovm  commercially,  but  a  fraudulent 
increase  of  the  measure  of  the  liquid.  It  is  im- 
possible for  us  to  say  they  were  wrong,  and 
they  were  therefore  justified  in  convicting  the 
appellant. 

Grove,  J. — I  am  of  the  same  opinion.  We 
cannot  decide  whether,  upon  the  weight  of  the 
evidence,  the  case  comes  within  the  first  exception 
or  not;  that  is  a  question  for  the  magistrates. 
The  witness  certainly  said  he  should  call  the 
liquid  ^in,  or  rather  qualified  gin,  but  the  magis- 
trates had  to  use  their  discretion  upon  all  the 
facts  and  statements  before  them.  If  44  per  cent, 
beyond  the  ordinary  proportion  be  not  adultera- 
tion, it  must  be  difficult  to  discover  anything  to 
which  the  statute  could  appl^r.  It  is  really  a  ques- 
tion of  fact,  and  I  think  the  justices  have  decided 
it  rightly. 

Judgment  for  the  respondent 

Solicitors  for  appellant,  VarUy  and  Toynhee,  for 
Toynhee,  Larken,  and  Toynhee,  Lincoln. 


Saturday,  Mouy  27, 1876. 
Williams  (app.)  v,  Evans  (resp.) 

Highway B^  Biding  furiously  —  Driver —  Offence — 
Conviction— b  ^  6  Wiil  4,  c  60,  s.  78. 

The  Highway  Act  1836,  «.  78,  enumerates  various 
ads  andomissiorts  hy  persons  on  highways  having 
charge  of  carriages  and  ommolf,  amd  aJUo  by  per* 


sons  interrupting  others  f  amongst  ihem,  if  tmm 

person,  riding  any  horse  or  beast,  or  drimngamg 

sort  of  earruige,  shall  ride  or  drive  the  same 

furiously,  so  as  to  endcmger  ihe  Ufe  or  Umh  of  assy 

passenger,  then  follow  the  words,  **  Every  permm 

so  offending  in  any  of  the  cases  aforesaid,  amd 

being  conmeted  of  any  swh  offence"  shaU  **for 

every  such  offence  forfeit  any  sum  not  exceeding 

6Z.,  in  case  su^  driver  shaU  not  be  the  owner  i/ 

such  waggon,  cart,  or  other  carriage  ;  and  in  earn 

the  offenaer  be  the  owner  of  euck  waggon,  caH, 

or  other  carriage,  then  any  sum  not  exceeding  lOL 

The  appellant  was  convicted  by  juetiees  of  ridimg 

furiously  on  horseback  along  a  highway^  ami 

'fined  a  snm  less  than  5Z. 

Meld,  upon  a  case  stated,  thai  the  penaUy  under 

6Z.  was  applicable  to  ail  offeneee  mentioned  ta 

the  section,  whether  the  offenders  were  drivers  ef 

carriages  or  not;  and  that  the  conviction  was 

right. 

This  was  a  case  stated  by  justices  of  Denbigiw 

under  the  statute  20  &  21  Vict.  c.  43. 

An  information  was  preferred  bj  one  Jolm 
Evans,  of  Llandymog,  m  the  pariah  of  Llan- 
dymog,  in  the  county  of  Denbigh,  police  cod* 
stable  (hereinafter  called  the  respondent),  agunst 
Edwin  Williams,  of  Shopywaen,  in  the  pariili 
of  Llandymog,  aforesaia,  labourer  (heremaftsr 
called  the  appellant),  under  sect.  78  of  the  AA 
6^6  Will.  4,  a  50,  charging  for  thai  hb, 
the  said  appellant,  on  the  14th  March  1876,  at  the 
parish  of  Llandyrnog,  in  the  county  aforosiid, 
unlawfully  did  ride  a  horse  furiously  on  a  oertun 
highway  there  situate,  leading  from  Denbigh  to 
Llandyrnog  aforesaid,  so  as  then  to  endsau^er  the 
lives  and  limbs  of  passengers  on  the  said  hisrhiiaj, 
contrary  to  the  form  of  we  statute  in  snca  out 
made  and  provided.  The  justices  oonvicted  the 
appellent  and  fined  him  20s,  The  justices,  ODa|h 
plication,  stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  information  and  com- 
plaint  it  was  proved  on  the  part  of  the  respondenfih 
and  found  as  a  fact,  that  the  said  appellant,  on  the 
14th  March  1876,  at  the  parish  of  Llandymog 
aforesaid,  unlawfully  did  ride  a  cart  horse  forioosly, 
he  being  on  the  back  of  such  horse  without  saddle^ 
and  urging  the  same  forward  on  a  certain  high- 
way there  situate,  leading  from  Denbigh  to  LkHt- 
dyrnog  aforesaid,  so  as  then  to  endanger  the  lives 
and  limbs  of  passengers  on  the  said  highway. 

It  was  contended  on  the  part  of  the  appeUant 
^hat  the  justices  had  no  power  to  impose  a  penalty 
or  convict  for  riding  furiously,  as  the  penal  part 
of  sect.  78  of  the  Act  5  &  6  Will.  4,  c.  50,  omitted 
all  mention  of  a  rider. 

The  said  justices,  however,  on  reading  and  ooh 
sidering  such  section,  decided  that  not  onlj 
persons  driving  furiously,  but  those  riding  aleo 
to  the  danger  of  the  public  and  foriously,  wen 
intended  to  be  and  are  included  in  snch  aectioB 
and  Act ;  and  for  the  above  reason  they  adjudged 
the  case  to  be  brought  within  the  operation  ot  the 
78th  section,  and  gave  their  detemunation  aga  *  ^ 
the  appellant,  in  manner  hereinbefore  stated. 
The  question  of  law  arising  on  the  above 
ment  for  the  opinion  of  this  court  therefore  is  ^- 
Whether  a  person  on  a  horse,  and  orging  the 
animal  furiously  forward  on  the  highway,  to  the 
danger  of  passengers,  is  liable  to  be  oonyiotad  aoi 
fined  under  the  78th  section  of  the  Act  5^6 
Will.  4,  c.  60P  If  the  court  should  be  of  opioioB 
that  the  said  oonviotion  and  fine  mm  l^g■^f  ^ 
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properly  made  and  imposed,  and  the  appellant  is 
liable  as  aforesaid,  then  the  said  conviction  is  to 
stand ;  bat  if  the  ooart  shonld  be  of  opinion  other- 
wise, then  the  said  information  and  complaint  is 
to  be  dismissed. 

W.  0,  Yale  argned  for  the  appellant. — ^This  78th 
seotion  ef  the  Highway  Act  1835  provides  a  penidty 
for  a  great  number  of  offences,  bat  it  omits  anv 
penalty  for  riding  farioasly  on  horseback,  although 
such  a  proceeding  is  claissed  amongst  the  other 
offences  created  by  the  section.    It  enacts,  among 
other  things,  that "  if  any  person  riding  any  horse 
or  beast,  or  driving  any  sort  of  carriage,  shall  ride 
or  drive  the  same  furiously  so  as  to  endanger  the 
life  or  limb  of  any  passenger;    every  person  so 
offending  in  any  of  tne  cases  aforesaid,  and  being 
convicted  of  any  such  offence  either  by  his  own 
confession,  the  view  of  a  justice,  or  by  the  oath  of 
one  or  more  credible  witnesses,  before  any  two 
justices  of  the  peace,  shall,  in  addition  to  any 
civil  action  to  which  he  may  make  himself  liable, 
for    every    such    offence   forfeit    anv    sum    not 
exceeding  52.  in  case  such  driver  shall  not  be  the 
owner  of  such  waggon,  cart,  or  other  carriage ; 
and  in  case  the  offender   be  the  owner  of  sach 
waggon,  cart,  or  other  carriage*  then  any  sum  not 
exceeding  102.,  and  in  either  of  the  said  cases  shall 
in    default    of  payment   be    committed    to    the 
common  gaol  or  house  of  conection,  there  to  oe 
kept  to  hard  labour  for  any  time  not  exceeding 
six  calendar  weeks,  unless  such  forfeiture  shall 
be  sooner  paid."    In  a  trial  for  penary  alleged  to 
have  been  committed  on  a  charge  oi  furious  riding 
under    this    section,    Kelly,    C.B.    held,  on  the 
Western  Circuit,  that  justices  had  no  jurisdiction 
to  convict  on  such  a  charge ;  and  therefore  thei  e 
coold  be  no  perjury :  Eeg  v.  Bacon  (11  Cox  Cr. 
Gas.  540),  that,  so   far  as  it  goes,  is    a    direct 
anthority  in  the  appellant*s  favoar.     The  Chief 
Baron  is  reported  to  have  raid,  '*  It  is  quite  clear 
that  the  Act  does  not  give  the  justices  any  power 
to  inflict  any  punishment    for    furiously  riding. 
The  statute  imposes  a  penalty  only  on  those  who 
farioasly  drive.      This    is,    no    doubt,    a    casus 
amisstis,  but  it  is  not  for  me  to  supply  the  omis- 
sion."     similarly    Cockbum,    C.J.    declined    to 
supply  an  omission  in  the  Coal  Mines  Regulation 
Act  1855  (18  &  19  Vict.  c.  108) ;   by  sect.  9,  the 
owner  or  agent  of  a  mine  or  colliery,  who  in  case 
of  loss  of  life  to  any  person  employed  in  such  coal 
mine  or  colliery,  by  reason  of  any  accident,  or  in 
case    of   serious    personal    injurv    arising   from 
explosion  therein,  does  not  send  notice  of  such 
accident  to  the  inspector  of  the  district   within 
twenty-four  hours  next  after  such  loss  of  life  is 
to  be  liable  to  a  penalty.    The  appellants  were 
owners  of  a  coal  mine  in  which  serious  personal 
iigury  arose  from  explosion.    They  did  not  give 
notice  to  the  inspector,  and  were  convicted  for  not 
doing  so  under  this  section.     It  was  held  that 
wonu  had  been  omitted  which  were  necessary  to 
create  the  offence  which  the  appellants  were  sup- 
posed to  have  committed,  and  that  as  those  words 
ooold  only  be  supplied  by  the  Legislature,  the 
appellants  were  not  liable  to  the  penalty  :  (Under- 
Ua  T.  Longridge,  29  L.  J.  65  M.  C).     In  other 
statutes  containing  enactments  of  this  nature  the 
distinction  between  riding  and  driving  is  recog- 
nised and  provided  for:  as   in  the  Act  for  the 
more  effectual  prevention  of  cruelty  to  animals 
(12  A 13  Yict  c  92),  where  by  sect.  29  "  the  word 
mmrdrive  shaJl  also  signify  override."    So  too  the 


'  fifth  offence  in  sect.  54  of  the  Metropolitan  Police 
JLct  1840  (2  &  3  Vict.  c.  47),  is  "  Every  person 
who  shall  ride  or  drive  furiously  so  as  to  endanger 
the  life  or  limb  of  any  person,  or  to  the  common 
danger  of  the  passengers  in  any  thoroughfare." 
[Field,    J. — The    78th  section  treats  of    riders, 
drivers,  and  persons  who  are  neither.]    It  cannot 
be  said  that  driving  a  carriage  means  riding  on 
horseback  without  express  words  to  make  it  so. 
No  counsel  appeared  for  the  respondent. 
Cleasby,  B. — It  is  impossible  to  come  to  any 
conclusion  on  this  point  withoat  some  doubt,  and 
I  feel  great  difficulty  in  agreeing  with  my  learned 
brothers  that  this  was  a  right  conviction.    There 
are  two  alternatives  which  may  be  adopted  in  the 
construction  of  this  section ;  either  the  conviction 
of  a  person  riding  on  horseback  is  a  casus  omissus, 
or  we  mast  extend  the  application  of  the  enact- 
ment beyond  the  words  actually  used.     Both  my 
brothers  concur  that  we  ought  to  interpret   the 
section  to  include  the  case  before  us  in  its  appli- 
cation, and  I  am  not  prepared  to  dissent  from  their 
conclusion.    The  question  which  arises  is,  whether 
the  use  of  the  word   "driver"  only  in  the  part 
relating  to  the  penalty,  excludes  its  application  to 
a  person  riding  on  horseback.    If  capable  of  being 
so  read,  the  remainder  of  the  section  supports  the 
decision  of  the  justices,  which  made  '*  driver  "  in- 
clude a  *'  rider."  The  same  word  too  must  be  applied 
in  the  same  way  to  a  person  having  no  carriage  or 
horse  of  his  own,  who  interrupts  the  passage  of 
another,  or  his  carriage  or  animal  on  the  high- 
way; my  brothers,  however,  think  we  may  read 
this  part  of  the  section  in  a  broad  sense,  and  if  so, 
it  is  certainly  not  unreasonable  to  do  so.  Although 
it  is  somewhat  a  strong  step  to  impose  a  penalty 
by  implication,  and  my  doubts  are  not  removea, 
yet  I  assent  to  the  decision  of  the   rest  of   the 
court. 

Gaove,  J. — I  cannot  say  there  is  no  doubt  about 
the  matter,  but  unless  a  large  portion  of  this 
clause  be  rendered  merely  nugatory,  the  justices 
have  adopted  the  only  possible  interpretation.  The 
old-established  rule  is,  that  you  must  construe  a 
statute  grammatically,  except  when  such  construc- 
tion leads  to  a  manifest  absurdity.  I  think  the 
result  would  be  an  absurdity  if  we  were  to  treat 
the  conviction  of  a  furious  rider  as  a  casus  omissus. 
The  section  creates  various  offences,  amongst 
them,  "  if  any  person,  riding  any  horse  or  beast, 
or  driving  any  sort  of  carriage,  shall  ride  or  drive 
the  same  furiously  so  as  to  endanger  the  life  or 
limb  of  any  passenger."  The  appellant  is  found 
to  have  committed  this  offence,  but  he  says, 
although  convicted  of  riding  on  horseback  furiously, 
he  must  go  in  peace  and  cannot  be  fined,  because 
a  penalty  is  imposed  only  upon  persons  driving 
who  commit  any  of  these  offences.  The  words 
immediately  following  those  I  have  quoted  relate 
to  the  whole  of  the  previous  part  of  the  seotion, 
"every  person  so  offending  in  any  of  the  cases 
aforesaid,  and  being  convicted  of  any  such  offence," 
shall  "  for  every  such  offence  forfeit  any  sum  not 
exceeding  52.,  in  case  such  driver  shall  not  be  the 
owner  of  such  waggon,  cart,  or  other  carriage ; 
and  in  case  the  offender  be  the  owner  of 
such  waggon,  cart,  or  oflier .  carriage,  then  any 
sum  not  exceeding  lOZ."  I  cannot  think  that 
the  word  "  such  limits  the  application  of 
penalties  only  to  persons  driving  their  own  or 
other  person's  carriages.  The  expression  is  some- 
what elliptical,  but  I  read  the  words,  "  in  case  the 
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offender  be  the  owner  of  enoh  waggon,  cart,  or 
other  carriage,*'  to  be  a  mere  proviso  that  each  an 
offender  shall  suffer  a  heavier  penalty.  All  other 
offenders,  including  drivers  who  are  not  owners  of 
carriages,  are  to  forfeit  sums  within  the  lower 
limit  of  52.,  by  force  of  the  earlier  part  of  the 
sentence.  Another  view  which  may  be  adopted  is 
that  the  word  *'  driver  "  is  used  in  a  wider  sense 
than  that  generally  given  to  it,  and  that  it  includes 
a  person  who  rides  on  the  back  of  a  horse,  and 
may  be  said  to  conduct  or  drive  it.  I  do  not  think 
any  very  great  strain  would  be  necessarily  put 
upon  the  word  if  it  were  made  to  include  every 
person  in  charge  of  a  horse  or  carriage,  and  upon 
that  interpretation  also  this  conviction  might  be 
sustained.  I  prefer,  however,  to  look  at  the  wholo 
of  the  section,  and  to  apply  the  penalty  to  all 
offences  mentioned  in  it ;  102.  beinc?  the  amount  to 
which  a  person  offending  is  liable  if  he  is  owner  of 
the  carriage  by  which  he  commits  the  offence,  52. 
being  the  amount  in  all  other  cases. 

Field,  J. — I  have  arrived  at  the  same  conclu- 
sion, not  without  great  doubt  nor  some  fluctuation 
of  opinion.  The  object  of  the  section  is  clearly 
the  protection  of  persons  passing  along  highways, 
and  all  the  acts  and  omissions  enumerated  are 
rendered  offences  against  the  law,  and  persons 
committing  them  may  be  convicted.  It  would  be 
an  absurdity  if  a  penalty  were  to  attach  only 
to  a  part  of  such  convictions,  and  that  would  be 
the  result  of  a  strictly  grammatical  construction 
of  the  clause.  I  think,  therefore,  that  the  first 
interpretation  suggested  by  my  brother  Grove  is 
the  right  one;  that,  notwithstanding  the  words, 
"  in  case  such  driver  shall  not  be  the  owner  of  such 
waggon,  friit,  or  other  carriage,"  the  penalty  ot 
52.  or  less  is  imposed  for  every  offence  in  the  sec- 
tion, and  if  committed  by  the  owner  of  the  car- 
riage which  he  is  at  the  time  driving,  he  is  liable 
to  a  penalty  of  102.  Ut  r^.s  mngis  valeat  qudtn 
pereat  is  a  rule  of  construction  better  in  some  cases 
than  to  follow  the  strictly  grammatical  meaning  of 
the  words.    The  conviction  will  be  affirmed. 

Judgment  for  respondent 

Solicitors  for  appellant,  Finney  and  Brvff,  for 
L(yiiis  and  Edwards^  Buthin. 


AKCEES    COTTRT  OF   CANTEBBUBY. 

Seported  by  A.  H.  Bzttlsstoh,  Esq.,  Barriat«r-«t-Lftw. 


(Before  the  Right  Hon.  Lord  Penzance,  Dean  of 

Arches.) 

Parishioners  of  Hatgham  v.   Tooth. 

Mode  of  enforcing  order  of  Ihe  Court  of  Arches — 
Nature  and  jurisdiction  of  tJiat  court — Public 
Worship  Regulatioji  Act, 

A  clergyman,  who  neglects  to  obey  an  order  of  ihe 
Coui  t  of  Arches,  will,  upon  application,  be  pro- 
nounced  by  that  court  to  be  contumacious  and  in 
contempt,  and  a  direction  will  be  given  that  the 
same  be  signified  to  the  Queeyi  in  Chancery; 
wh<ii'eupo7i  a  trrii  **  De  Contumfice  Capiendo** 
will  i*i8Ut3  for  the  arrest  and  detention  in  custody 
of  such  person,  until  he  shall  submit  to  the  ordei' 
of  tne  coftrt.  The  Court  of  Arches  explained  to 
be  a  purely  ecclosianiical  court. 

The  Public  Worship  Hegulation  Act  deals  only  with 
matters  of  j/rocedurp,  and  does  not  in  any  respect 
enlarge  tli^  jurisdiction  of  the  Court  of  Arches, 


The  complainants  in  this  case  were  the  promoten 
of  a  suit  against  the  Bsv.  Mr.  Tooth,  under  the 
Public  Worship  Begnlation  Act,  which  resulted 
in  an  inhibition  issuing  from  this  ooort  against 
him,  in  respect  of  the  irregularities  in  his  con- 
duct of  the  Church  services  which  his  parishioners 
complained  of.  Mr.  Tooth  haying  disregarded 
thid  inhibition,  the  present  appHcation  was  made 
to  the  court  to  enforce  its  order. 

A.  J.  Stephens,  Q.O.  (with  him  B,  8haw)t  for  the 
promoters,  said  that  Mr.  Tooth  was  gnil^  of  con* 
tempt  of  court,  both  by  reason  of  his  disobedienoe 
to  the  order  of  the  court,  and  also  by  reason  of 
the  disrespectful  language  he  had  made  nse  of 
with  regard  to  it. 

Mr.  'rooth  did  not  appear. 

Lord  Penzance. — ^The  parishioners  of  St.  James'i^ 
Hatcham,  who  have  promoted  this  suit,  have  aft 
length  applied  to  this  court  to  enforce  upon  Mr. 
Tooth  obedience  to  the  orders  which  it  has  made. 
It  cannot  be  a  matter  of  surprise  that  their 
patience  should  have  been  at  last  exhausted;  the 
only  wonder  is  that  it  should  have  endured  so 
long.  But  from  first  to  last  the  greatest  considera- 
tion has  been  shown  to  Mr.  Tooth  in  his  irregu- 
larities and  breaches  of  the  law ;  and  even  up  to 
the  present  moment  no  inhibition  has  been  asKed 
for  or  issued  against  him  in  respect  of  those 
matters  which,  though  they  have  been  declared 
illegal  by  the  Court  of  Appeal  in  the  Purekoi 
case,  are  the  subject  of  appeal  now  pending  in  the 
case  which  arose  at  Folkestone.  On  all  the  poims, 
therefore,  in  which  Mr.  Tooth's  obedience  is 
sought  by  the  promoters  of  this  suit  to  be 
enforced,  the  law  has  been  already  settled — ^no 
appeal  is  pending  —  and  Mr.  Tooth  has  not 
attempted,  either  in  this  court  or  by  waj  of 
appeal,  to  uphold  the  legality  of  his  proceedings. 
In  this  state  of  things  tlie  promoters  of  the  sail 
require  at  the  hands  of  the  court  the  exercise  of 
such  powers  as  it  possesses  to  enforce  the  decreee 
they  have  obtained,  an  application  which  theoomi 
has  no  discretion  to  refuse.  But  some  misappre- 
hension appears  to  exist  as  to  what  those  powers 
are.  It  has  been  suggested  that  the  9th  section  of 
the  Public  Worship  Act  confers  upon  this  court 
new  powers  for  the  enforcement  of  its  decrees. 
This  is  an  erroneous  interpretation  of  the  statute, 
the  now  powers  given  to  the  court  being  confined 
to  proper  facilities  for  a  due  hearing  of  the  case 
under  the  new  forms  of  procedure  which  that  Act 
has  introduced.  The  powers  which  this  court 
possesses  for  the  enforcement  of  its  decrees  aresndi, 
and  such  only,  as  it  possesses  as  the  Provineiil 
Court  of  the  Province  of  Canterbury.  It  need 
hardly  be  necessary  to  call  to  mind  that  tbe 
Provincial  Court  of  the  Archbishop  is  a  pnrdj 
ecclesiastical  court ;  that  as  such  it  has  no 
temporal  or  secular  jurisdiction,  and  no  inherent 
authority  over  the  property  or  liberties  of  the 
Queen's  subjects.  And  accordingly,  from  the  mosk 
ancient  times,  the  chief  means  at  its  disposal  Ibr 
enforcing  obedience  to  its  mandates  consisted  in  t 
sentence  of  excommunication.  The  time,  hoir- 
ever,  came  when  these  sentences  of  exoomnmai- 
cation  were  further  enforced  by  the  civil  power 
by  means  of  the  King's  writ  De  ExeamiiitttHic&h 
Capiendo.  It  is  not  necessary  to  refer  parties- 
larly  to  the  statutes  on  this  subject.  As  tiae 
went  on,  it  was  thought  desirable  by  the  hsgi^ 
ture  that  t>he  sentence  of  exoommnmoeitifm  sbooM, 
except  in  certain  cases,  be  abolished  and 
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tiDned,  and  the  statute  of   53  G^.  3,   c.  127, 
ttooordin^ly   provided    that   the  judges    of    the 
ecclesiastic  courts    "whose    lawful    orders   or 
decrees  have  not  been  obeyed"  should  in  future 
pronounce  the  person  disobeying  them  "  contuma- 
cious and  in  contempt/'  ana  signify  the  same  to 
the  King  in  Chancery,  and  that  thereupon  a  writ 
Jh  Oontumaee  Capiendo  should  issue  against  such 
persons,  and  they  should  be  detained  in  custody 
until  they  made  submission  to  the  orders  of  the 
ecclesiastical  court.     The   civil  power  has  thus 
been  broueht  in  to  the  aid  of  ecdesiasticai  authp- 
rity,  and  the  declining  efficacy  of  the  sentence  of 
excommunication    has  been  supplemented  by  a 
power  of   imprisonment  entirely  foreign  to  the 
original   jurisdiction   of  a   purely    ecclesiastical 
-ooart.    Applying  these  powers,  as  I  am  bound 
to  do,  I  h&Ye  no  hesitation  in   pronouncing  Mr. 
Tooth   to    be    contumacious    and    in    contempt, 
for   disobeying    the    inhibition    issued    by    this 
oourt;    and  1  direct  the    same  to  be  signified 
forthwith  to  the  Queen  in  Chancery,  with  a  view  to 
his  imprisonment.    Under  ordinary  circumstanccA 
there  would,  in  granting  this  application,  be  little 
more   to    say.     But  the  circumstances   are    not 
ordinary ;  for  the  jurisdiction  of  this  court  has 
been  openly  denied,  and  mischievous  delusions 
have  been  propagated  as  to    its  functions  and 
authority.    In  the  case  of  Mr.  Bidsdale,  the  first 
which  occurred  since  the  Public  Worship  Regula- 
tion Act,  I  made  some  observations  on  this  sub* 
jeet,  and  I  still  think  it  worth  while,  for  the  sake 
of  others  (however  little  Mr.  Tooth  may  regard 
anything  that  falls  from  this  court),  to  point  out 
in  what  those    delusions  consist.     They  consist 
primarily  in  the  idea  that  this  Court  of  Arches  is 
a  secular  and  temporal  court,  and  not  a  spiritual 
or  ecclesiastical  one.    Those  who  take  part  with 
Mr.  Tooth  conceive,  as  I  understand  it,  that  the 
only  courts  which  can  properly  take  cognisance  of 
any    irregularities  in  his  ministration,    are    the 
ecclesiastical  and  not  the  temporal  courts  and  this, 
they  say,  is  founded  on  an  existing  right  in  the 
Church  of  England  to  govern  herself  in  spiritual 
matters,  including  matters  of  ritual.     The  Public 
Worship  Act,  they  say,  was  an  innovation  and  inva- 
sion of  this  right  by  referring  questions  of  ritual  to 
a  seculffjT  tribunal.    It  would  oe  well  if  those  who 
maintain   these   propositions   were   to    read    the 
statutes  by  which  the  ritual  of  the  Church  of  Eng- 
land at  the  time  of  the  Beformation  was  prescribed 
and  enforced — I  mean  the  statutes  authorising  and 
establishing  the  two  successive  Prayer  Books  of 
KxDg  Edward  YI.  and  the  Prayer  Book  of  Queen 
JSlizabeth,    which   regulated    the    ritual    of   the 
fieformed  Church  for  the  first  hundred  years  after 
its  establishment.    They  would  there  find  that  a 
oler^man  departing  in  the  performai.*ce  of  Divine 
service  from  the  ritual  prescribed  in  the  Prayer 
Book  was  liable  to  be  tried  at  the  assizes  by  a 
judge  and  jury  (the  bishop  if  he  pleased  assisting 
the  judge),  and,  if  convicted  three  times,  was  liable 
to  be  imprisoned  for  life.   The  interposition  there- 
fore of  a  temporal  court,  if  any  such   were  in 
question,  to  enforce  obedience  in  matters  of  ritual, 
would  at  least  be  no  novelty  ;  the  novelty,  if  any, 
is  in  the  claim  to  be  exempt  from  it.    But  suppose 
this  claim,  for  the  sake  of  argument,  be  admitted, 
whaty  I  may  ask,  are  the  ecclesiastical  courts  to 
whose  judgment  Mr.  Tooth,  and  they  who  act 
and  thmk  with  him,  would  be  willing  to  defer  P 
it  is  not  to  be  presumed  that  Mr.  Tooth  proposes 


to  settle  for  himself,  as  the  minister  of  an  Estab- 
lished Church,  how  the  Divine  services  of  that 
Church,  which  are  intended  to  be  uniform  through- 
out   the  country,  should   be  periormed.      If  he 
arrogates  to  himself  this  right,  every  beneficed 
clergyman  in  the  kingdom  hbs  it  also,  and  there 
might  be  as  many  forms  of  worship  in  the  Church 
as  there  ai*e  parishes  in  ^e  land.    But  if  he  is 
not  to  settle  the  form  of  worship  for  himself,  and 
he  considers  himself  bound  by  the  directions  of 
the  Prayer  Book,  who  is  it  that  in  his  opinion 
ought  to  determine  what  it  is  that  the  rubrics 
of  the  Prayer  Book  enjoin  P    What  is  the  court 
that  has  the  jurisdiction  to  which  he  is  ready  to 
render  obedience  P    Is  it  the  court  of  his  bishop  P 
If  so,  he  must  surely  be  aware  that  by  the  ecclesi^ 
astical  law  of  this  country,  as  well  before  the 
Beformation  as  since,  an  appeal  from  the  bishop'p 
court  lies,  and  has  always  lain,  to  the  court  of  the 
archbishop — ^this  Court  of  Arches  whose  juris- 
diction he  now  denies.    And  not  only  so,  but  he 
must  be  further  aware  that  for  a  lone:  series  of 
years  it  has  been  the  practice  of  the  bishops  to 
transfer  suits  commenced  in  the  diocesan  courts 
at  once  to  this  Court  of  Arches,  by  the  well-known 
form  of  "  letters  of  request,"  and  thus  save  the 
expense  and  delay  of  two  decisions  in  place  of  one. 
To  this  very  court,  therefore,  any  proceedings 
against  Mr.  Tooth,  had  they  been  commenced  in 
the  court  of  his  diocesan,  might,  and  in  all  pro- 
bability would,  according  to  the  ancient  ecclesi- 
astical laws  of  the  realm,  have  come  either  by  way 
of  transfer  or  by  appeal.     If  so,  what  question  is 
there  of  a  secular  oourt,  or  an  invasion  of  the 
rights  of  the  Church  P     Let  me  make  my  meaning 
plain.     Before  the   Public  Worship  Act  passed, 
suits  for  restraining  irregularity  m  ritual  were 
commenced  in  the  diocesan  courts  ;  they  may  be 
so  still,  though  I  often  see  the  misstatement  thai 
these  courts  have  been  abolished.     Such  were  the 
suits  now  well  known  against  Mr.  Mackonochie 
and  Mr.  Purchas.    But  these  suits  were  no  sooner 
commenced    in    the   bishops'   courts,  than  they 
were  transferred,  by  the  request  in  each  case  of 
the  bishop,  to  this  court,  the  court  of  the  arch- 
bishop, to  be  hero  heard  and  determined.     So  that 
the  jurisdiction  of  this  court  in  matterd  of  ritual 
is  not  only  an  ancient  jurisdiction  dating  from 
time  immemorial,  as  well  before  the  Beformation 
as  after  it;  but  it  is  the  jurisdiction,  and  the  only 
jurisdiction,  to  which  in  modern  times,  and  down 
to  the  moment  when  Mr.  Tooth  has  chosen  to 
deny  its  authority,  all  questions  of  ritual  have 
been  referred.     Has,   then,  the  Public  Worship 
Act  robbed  this  court  of  its  claim  to  obedience  in 
matters  ecclesiastical  P      All  that    the  Act  has 
done  is  to  arm  it  with  new  powers,  and  these  only 
in  the  way  of  procedure.     Can  any  reasonable 
man  argue  that  the  conferring  of  such  powers  as 
these,  which  did  not  alter  or  affect  the  jurisdic- 
tion of  this  court,  annihilate  1  that  jurisdiction  P 
The  existence  of  these  additional  power?  cannot 
secularise  a  court  deriving  authority  solely  from 
the  archbishop  of  the  province,  and  whose  only 
secular  feature  is  that  of  being  presided  over  by 
a  layman.     But  this  again  is  no  new  thing:  a 
series  of  distinguished  judges  who  have  presided 
here,  in  the  last  as  well  as  the  present  century 
(and  it  needs  not  to  inquire  how  much  further 
back),  testifies  to  the  contrary,  for  they  have  with- 
out   exception  been  laymen  and    lawyers.      The 
chancellors  or  officials  who  preside  in  tne  bishops* 
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courts  are,  with  few  exceptions,  up  to  the  present 
hoar  lawyers;  and  whatever  objections  may  he 
felt  by  any  to  such  an  arrangement,  it  at  least  is 
no  novelty,  and  has  been  the  act  of  the  ecclesi- 
astical authorities  themselves  without  any  inter- 
ference from  the  State.  Mr.  Tooth,  therefore, 
denies  the  anthority  of  the  only  existing  courts 
in  the  kingdom  which,  subject  to  appeal,  have  any 

riwer  to  review  and  correct  his  proceedings  ;  and 
cannot  consequently  regard  his  claim  to  im- 
munity from  the  judgments  and  orders  of  this 
court  as  anything  short  of  a  claim  to  be  himself 
the  judge  of  the  ritual  which  the  Prayer  Book 
has  prescribed.  If  so,  there  is  nothing  that  I 
know  of  to  prevent  him  from  a  still  further  ap- 
proach to  the  ritual  of  the  unreformed  Church 
of  Bome,  if  he  can  persuade  himself  that  the 
language  of  the  Prayer  Book  admits  of  it.  With 
regard  to  the  supposed  libel  on  the  court  to  which 
Dr.  Stephens  has  referred,  the  court  would,  I 
think,  be  hypercritical  if  it  saw  in  anything  that 
he  said  a  libel  upon  it.  A  court  should  not  be 
over-zealous  in  vindicating  itself  against  improper 
language  or  unjust  charges.  The  true  protection 
of  all  courts  lies  in  the  general  estimation  and 
respect  in  which  they  are  held ;  and  that  estima- 
tion is  not,  I  think,  imperilled  by  anything  which 
has  fallen  from  Mr.  Tooth.  I  have  only  to  add 
that  Mr.  Tooth  must  pay  the  costs  of  this  applica- 
tion. 
Proctors  for  complainants,  Moore  and  Currey. 


CBOWV  CASES  BESEBVED. 

Reported  bj  Johv  Tbompsoh,  Esq ,  Berriater-et>Law. 


Saturday,  Jan.  20,  1877. 

(Before  Kellt,  O.B..  Dbnman,  J.,  Field,  J.,  Hud- 
DLESTON,  B.,  and  Manisty,  J.) 

Beg.  v.  Btmer. 

Innkeeper — Indiciment  for  refusing  to  serve  customer 
— Befreshrnent  bar — Customer  a,ccompanied  by  a 
large  dog — Traveller — Legal  cause  for  refusing. 

A  refreshment  bar  attached  to  and  under  the  same 
roof  as  an  hotel,  having  a  separate  entrance  to  tJie 
hotel,  the  hotel  being  used  for  the  accommodation 
of  sojourners,  and  the  refreshment  bar  for  the 
refreshment  of  persons  ca^sually  passing,  is  not  a 
common  law  inn,  and  the  keeper  is  not  liable  to 
the  com^mon  law  regulations  of  an  innkeeper. 

Semble,  also,  that  a  tavern  or  shop  where  liquors 
are  sold  by  retail  merely,  and  no  accommodation 
is  held  out  for  travellers  or  wayfarers,  is  not  a 
common  law  inn. 

A  person  living  in  the  earns  town,  1200  yards  off  an 
inn,  and  walking  about  the  town  with  a  dog,  for 
his  own  recreation  and  amusement,  is  not  a 
traveller  in  the  sense  that  he  has  a  right  at 
common  law  to  be  provided  with  refreshment  and 
entertainment  by  the  innkeeper. 

A  traveller  accompanied  by  a  large  dog,  which  had 
been  offensive  on  a  former  occasion,  and  of  which 
timid  persons  and  children  may  be  afraid,  has  no 
right  to  demand  entertainment  and  accommoda* 
Hon  at  an  inn  for  himself  and  dog. 

Case  reserved  for  the  opinion  of  this  Court  by  the 

Chairman  of    Quarter   Sessions  for  the  Western 

division  of  the  county  of  Sussex 

The  defendant   was  tried  at  the    Michaelmas 

Sessiotis   for  the  western  division  of  the  county 

of  Sussex,   for  that  he,   being   a  licensed    inn- 


keeper, refused  to  supply  the  prosecutor  with 
refreshments.  There  were  aevend  counts  inihe 
indictment  varying  the  charge,  some  describing 
the  prosecutor  as  a  traveller,  and  others  not;  bat 
otherwise  nothing  turned  upon  the  form  of  Uw 
indictment. 

The  defendant  was  the  proprietor  of  the  Sea 
House  Hotel,  at  Worthing,  attached  to  whidi,  and 
under  the  same  roof  and  licence,  and  open  to  the 
street  by  a  separate  door,  was  a  refresnmcnt  bar 
called  the  Carlton,  along  which  raa  a  counter  with 
an  open  space  in  fh>ut  of  about  ten  feet  wide.  The 
hotel  was  used  for  the  accommodation  of  Tisiton 
desirous  of  sojourning  there,  and  the  bar  for  the 
refreshment  of  those  casually  passing  by.  the  one 
being  divided  from  the  other  by  the  counter  in 
question,  the  attendants  havinff  access  from  the 
hotel,  and  serving  from  behind  toe  coauter. 

The  prosecutor,  who  was  a  householder,  lived  in 
the  same  town  within  1200  yards,  had  been  in  the 
habit  of  coming  to  the  premises  of  the  defendant 
accompanied  by  two  dogs ;  he  had  formerly  three. 
One  of  the  two  was  a  savase  dog,  and  generaDy 
wore  a  muzzle ;  the  other  (3  the  two  was  a  quiet 
animal.  They  were  very  large,  of  the  St.  Bemnrd 
mastiff  breed. 

On  the  3rd  March,  after  a  recent  visit  from  the 
prosecutor,  the  defendant  wrote  to  him  as  follows: 

Boyal  Sea  Hoase  Hotel, 
W.  Cramer,  Eeq.  3rd  Mareh  187(L 

D€*r  Sir,— 1  regret  to  have  to  reqaeat  tou  will  be  to 
(rood  a«  Bot  to  bring  joar  dog  or  dogs  mto  the  ''GutfeoB.** 
The  slop  and  mess  this  evening  has  been  muoh  oms* 
plained  of.  and  the  dogs  are  as  objeottonaUo  la  thi 
'*  Carlton  "  as  in  the  hotel. — I  am,  yoora  truly. 


And  on  the  4>th  the  prosecutor  wrote  in  reply  fto 
the  defendant  as  follows : 

Worthing,  4th  Mandi  1876L 
Dear  Sir, — In  reply  to  yonr  note  of  yestudaj  I  will  m 
far  comply  with  yonr  request  as  not  to  bring  my  dogi 
into  the  refreshment  bar,  or  as  yon  faoetioiiuy  esU  tt, 
the.*' Carlton,"  when  they  are  wet  or  dirty,  but othe^ 
wise  I  mast  be  allowed  to  follow  m^  inolinatioiia  as  ha» 
tofore.  The  oondeqnenoe  of  refosing  a  person  irfiwh 
ment  without  reasonable  oanse  I  need  not  point  oat  tt 
yon,  belieTlnff  yon  superior  to  the  genend  run  of  |nik> 
lioans  ;  but  I  may  add  that  bostelrias  as  well  as  pihfie 
houses  are  plaoed  under  speoial  laws,  aome  of  which  tai 
to  protect  the  publio  against  the  petty  tjxaimioal,  whiB> 
sioal  mad  freaks  or  aots  of  individual  laindloida.~Tosii 
respectfully,  W.  Cbamh. 

Mr.  James  Bymer. 

On  the  6th  March  the  prosecutor  went  into  the 
refreshment  bar,  leading  the  quiet  dog  by  a  duos, 
and  demanded  refreshment,  asking  for  a  glass  of 
whisky,  but  was  refused  by  the  person  atteoding 
the  bar,  by  order  of  the  defendant ;  the  fV» 
occurred  on  the  7th  and  8th,  when  he  again  wenl 
to  the  refreshment  bar  leading  the  same  dog  is 
leash,  and  taking  it  into  the  passage  above  de- 
scribed, and  demanded  refreshment,  tendering  the 
money  in  payment,  but  was  again  refosed  by  order 
of  the  defendant. 

On  each  occasion  the  bar  was  open,  the  hoar  wis 
proper,  and  the  order  in  itself  reasonable.  It  wis 
proved  by  other  hotel  keepers  that  complaints  hsd 
been  made  of  the  prosecutor's  dogs  by  their  coi- 
tomors,  and  some  of  them  had  gone  elsewhere  is 
consequence,  and  that  the  prosecutor  had  beeare* 
moustrated  with  and  himself  admitted  to  oae  of 
the  witnesses  that  "  no  doubt  his  dogs  were  a  Bii* 
sance  to  the  hotel  keepers."  It  waa  also  fsoted 
that  other  tradesmen  in  the  town  had  oompisand 
of  the  dogs,  and  also  that  the  dog  in  qaeilioB  hid 
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upon  one  occasion  vomited  on  the  door  mat  of  a 
tradesman's  shop  in  the  town.  It  was  not  proved 
that  the  prosecntor  was  a  traveller  in  any  sense, 
otherwise  than  that  he  was  walking  about  the 
town  with  his  dog  for  his  own  recreation  and 
amusement. 

It  was  contended  on  the  part  of  the  prosecutor 
that  by  so  refusing  to  provide  him  with  refresh- 
ments the  defendant  committed  an  indictable 
ofifenoe.  On  the  other  hand,  it  was  urged  on  the 
part  of  the  defendant,  first,  that  the  prosecutor 
wa$i  a  local  resident  and  not  a  traveller,  and  there- 
fore there  was  no  obligation  on  the  part  of  the 
defendant  to  serve  him ;  and,  secondly,  that  at  all 
events  the  defendant  was  justified  under  the  fore- 
going circumstances  in  refusing  to  do  so. 

I  declined  to  stop  the  case,  which  ultimately 
wf^nt  to  the  jury.  I  told  them  that  prima  facie 
the  defendant  was  bound  by  law  to  supply  the 
prosecutor,  as  one  of  the  public,  with  refreshment 
upon  his  reasonable  demand.  That  he  could  not 
select  his  customers  or  reject  any  from  caprice  or 
dislike,  but  that  if  the  prosecutor  insisted  (as  he 
did)  upon  being  accompanied  by  his  dog,  which 
from  its  size,  breed,  nature  or  habits,  was  ob- 
noxious to  his  customers  and  a  nuisance  in  his 
bupiness,  he  was  justified  (particularly  after  notice) 
in  refusing  to  admit  or  serve  the  prosecutor. 

The  jury  found  the  defendant  guiltv,  and  in 
answer  to  me  said  they  considered  the  defen- 
dant was  bound  to  serve  the  prosecutor,  though 
accompanied  by  any  dog,  even  a  savage  one,  but 
they  found  as  a  fact  that  the  dog  in  question  was 
not  a  savage  one. 

The  defendant  was  bound  over  in  his  own  re- 
cognisance in  502.  to  appear  to  receive  judgment 
when  called  upon. 

If  the  Court  shall  be  of  opinion  that  the  con- 
viction was  right,  ii  is  to  stand,  otherwise  to  be 
quashed.  John  James  Johnson,  Q.C, 

Vice-Chairman  of  the  Court  of 
Quarter  Sessions  for  the  Western 
Division  of  the  County  of  Sussex. 

No  counsel  appeared  to  argue  on  either  side. 

Kelly,  C.B. — We  regret  that  the  case  has  not  been 
argued  by  counsel,  as  the  points  raised  are  of  very 
great  public  and  general  importance.  However,  they 
present  no  difficulty  and  no  member  of  the  coart 
entertains  any  reasonable  doubt  upon  any  one  of 
them.  This  was  an  indictment  against  the  defendant 
alleging  that  he  was  an  innkeeper  and  under  a 
lefirai  obligation  to  receive  travellers  and  supply 
them  with  refreshments  for  their  accommodation, 
and  that  he  refused  to  receive  the  prosecutor  into 
his  house  and  provide  him  with  refreshments, 
without  any  lawful  and  reasonable  excuse.  The 
case  presents  three  questions  for  our  considera- 
tion: First,  was  the  defendant's  house,  or  that 
portion  of  the  house  into  which  the  prosecutor 
desired  to  encer,  an  inn  within  the  meaning  of  the 
old  common  law,  which  obliges  an  innkeeper  to 
receive  travellers  and  wayfarers,  and  provide 
them  with  food,  sustenance  and  accommoda- 
tion ;  secondly,  was  the  prosecutor  a  traveller  on 
the  occasion  in  question  *,  and,  thirdly,  assuming 
this  part  of  the  house  to  have  been  an  inn,  and  the 
prosecutor  a  traveller  or  wayfarer  on  the  occasion, 
was  there  any  lawful  and  reasonable  excuse  for 
the  defendant's  refusing  to  receive  him  and  supply 
him  with  the  refreshment  he  asked  for  P  As  to 
the  first  question,  was  this  part  of  the  house  an 
inn  within  the  meaning  of  the  common  law  P    The 
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case  states  "  that  the  defendant  was  the  proprietor 
of  the  Sea  House  Hotel  at  Worthing,"  and,  if  the 
statement  had  stopped  there,  there  could  have 
been   no  doubt  en  this  point ;  but  it  proceeds : 
"  attached  to  which,  and  under  the  same  roof  and 
licence,  and  open  to  the  street  by  a  separate  door, 
was  a  refreshment  bar  called  the  Carlton,  along 
which  ran  a  counter  with  an  open  space  in  front  of 
about  lOft.  wide.    The   hotel  was  used  for  the 
accommodation  of  visitors  desirous  of  sojouminir 
there,  and  the  bar  for  the  refreshment  of  those 
casually  passing  by,  the  one  being  divided  from 
the  other  by  the  counter  in  question,  the  attend- 
ants having  access  from  the  hotel,  and  serving 
behind   the   counter."    [His  Lordship  also  here 
read  the  letters  set  out  in  the  case  in  order  to  sht)w 
that  it  was  not  the  house  or  hotel  to  which  the 
case  related,  but  a  mere  shop  or  bar  in  which 
spirits  were  sold.]    Upon  these  facts,  I  am  of 
opinion  that  a  shop  or  refreshment  bar  of  the 
description  like  this  one  is  not  an  inn  within  the 
meaning  of  the  common  law.    An  inn  at  common 
law  is  defined  to  be  a  place  for  the  accommodation 
of  travellers  and  wayfarers.    A  tavern  or  shop,  or 
bar,  where  onl^  liquors  are  sold  by  retail  is  not 
within  the  legal  meaning  of  the  word  *'  inn,"  aud 
the  proprietor  is  not  bound  to  comply  with  all  the 
obligations  of  an  innkeeper  at  common  law.     On 
this  ground  alone,  viz.,  that  the  prosecutor  is  not 
an  innkeeper  within  the  definition  of  the  term 
innkeepe>  at  common  law,  it  would  be  enough  for 
the  purposes  of  the  case  to  say  that  the  conviction 
could  not  be  sustained.     The  second  question  is. 
Whether  the  prosecutor  was  a  traveller  or  way- 
farer on  the  occasion  in  question  P    Now  the  case 
states  that  the  prosecutor  lived  in  the  same  town, 
within    1200  yards  of    the  defendant,  and    hod 
been  in  the  habit  of  coming  to  the  premises  of 
the  defendant  accompanied  by  two  dogs  ;    and 
on  the  3rd    March   went  into  the    refreshment 
bar   leading  the   quiet  dog  by  a  chain,  and  de* 
manded  refreshment,  asking  for  a  glass  of  whisky, 
but  was  refused  by  order  of  the  defendant.    The 
same  thing  occurred  on  the  7th  and  8th  of  March. 
It  thus  appears  that  the  defendant  lived  on  the 
spot,  no  matter  whether  a  quarter  or  a  half  mile 
off.    Now  can  anyone  suppose  for  a  moment  that 
under  the  circumstances  thje  defendant  was    a 
traveller  P    He  clearly  was  not  a  traveller  or  way- 
farer, but  a  mere  resident  in  the  town  taking  a 
walk  and  calling  at  this  bar  for  a  glass  of  whisky. 
It  is  scarcely  necessary  to  say  that  it  is  essential 
that  the  indictment  should  allege  that  the  prose- 
tor  was  a  traveller,  but  there   is  the    case  of 
The  King  v.  Luellin  (12  Mod.  445),  where  an  in- 
dictment against  an  innkeeper  for  not  receiving  a 
guest  was  quashed  for  not  alleging  that  he  was  a 
traveller.      The    third    question    is    one    which 
might  be  attended  with  some  difficulty  in  certain 
cases,  but  upon  the  facts  stated  here  there  is  none. 
Assuming  for  the  purpose  of  this  question  that 
this  refreshment  bar  was  an  inn  and  the  prose- 
cutor a  traveller  or  wayfarer,  was  the  refusal  to 
serve  the  prosecutor  made  on  a  lawful  and  reason- 
able ground  P    It  appears  that  the  prosecutor  had 
been  in  the  habit  of  going  to  the  defendant's  bar 
accompanied  by  two  dogs,  and  had  had  three. 
One  of  the  two  was  a  savage  dog,  and  generally 
wore  a  muzzle ;    the  other  dog  was  a  quiet  one  ; 
and  they  were  very  large  dogs  of  the  St.  Bernard 
mastiff  breed.     On    the  3id  of  March,    after  a 
recent  visit  from  the  prosecutor,  the  defeadas^t^ 
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wrote  tbe  letter  Bet  oat,  and  on  the  4th  the  fmib^ 
ootor  wrote  tbe  letter  in  reply,  also  wt  out  in  the 
OKM ;  uid  then  on  the  6th  the  proaeoator  went 
to  the  bar  acoompanied  b j  a  lar^  dofr  of  the  St. 
Bernard  breed,  and  though  the  jui^naTe  fbond 
that  it  waa  not  a  aavage  aog,  atill  it  waa  a  Terj 
large  dog.  I  do  not  wish  to  lay  down  any  general 
rale  ufKin  thia  point,  for  there  niaj  be  a  cane  in 
which  an  innkeeper  wonld  he  bonnd  to  supply  a 
travaller  or  wayfarer  with  refVeahmeut  thoogh  ho 
might  be  aocompanied  by  a  dog ;  bat  tbe  inn- 
keeper wonld  have  a  right  to  say  that  he  would 
put  him  into  a  aafe  place.  I  will  reaervo  my 
opinion  as  to  that  till  snch  a  case  arises.  In  thia 
oaee,  howeTer,  I  think  tbe  defendant  was  not 
bonnd  to  admit  the  pro«ecntor  as  a  gaeat  The 
innk«eper  baa  a  right  to  aay  that  "  the  men, 
women,  and  children  who  are  likewise  to  be  ao- 
oommodated,  and  are  within  this  bonse,  are  likely 
to  be  dietarbed  and  alarmed  by  a  large  dog,  and 
I  do  not  think  that  I  onght  to  sabject  my  gUMtS 
to  sanh  on  sonoyanoe."  Taking  all  the  foots  stated 
in  the  case  together,  I  am  of  opinion  that  this  was 
not  such  a  dog  aa  entitled  the  owner  to  require 
tiiat  the  dog  aboald  be  admitted  into  the  inn  aa 
well  aa  himself.  I  am,  therefore,  of  opinion  that 
the  oonviction  shontd  be  (joaahed. 

DxsiLiX,  J.— I  alao  think  that  the  conviotioti 
shonld  be  quashed.  It  is  desirable  to  call  atten- 
tion to  the  definition  of  an  inn,  laid  down  in  4 
Stephen's  Comm.  271  (7tb  ediLh  "We  may 
remark  here  an  inn,  belns  intended  for  the 
lodging  andnioeipt  of  traveDera,  maybe  indicted, 
sappreased,  and  the  innkeeper  fined  if  a  traveller 
be  refused  entertainment  by  him  without  a  very 
anfficient  c&uae ;  for  thaa  to  frustrate  the  end  of 
its  inadtution  is  held  to  be  diaordarly  behsTioar, 
and  therefore  puuiahable  as  an  o&eoce,  besides 
exposing  the  landlord  to  be  aned  tor  damages." 
Now  three  things  are  required  to  support  the  in- 
dictment by  the  common  law;  first,  that  tbe  defen- 
dant be  an  innkeeper ;  aeoondly,  that  he  refase  en- 
tainment  to  a  tiaTeller ;  thirdly,  that  he  hare  no 
sufficient  oanse  for  such  re(nsal.  This  ia  an  in- 
dictable oSeuco,  and  mnat  be  clearly  made  out, 
and  there  must  be  evidence  on  which  it  oan  be 
reaaonabty  found  thai  the  defendant  comee  within 
the  three  propositions  to  be  eatabliabed.  Do  theee 
elements  eiiat  in  this  oaae  ?  First,  aa  to 
whether  this  waa  an  inn ;  it  is  clear  to  me 
npon  the  evidence  that  althongh  the  defendant  was 
keeping  an  inn  immediately  adjoining  the  refreah- 
ment  bar,  still,  in  reference  to  the  refreshment 
bar,  he  waa  not  actibg  as  an  innkeeper.  I  think 
that  the  refreshment  bar  waa  in  the  nature  of  a 
shop  and  not  an  inn  within  the  meaning  of  the 
innkeeper's  liability,  as  to  which  the  law  reqnirea 
that  people  when  travelling  shonld  not  be  kept 
out  1^  a  time  wben  they  require  food,  lodging,  and 
entertainment  by  a  capricious  ohoioe  of  castomera 
on  the  part  of  toe  innkeeper.  There  mnst  be  a 
HabilitT  to  do  the  act  qud  innkeeper.  On  that 
gronnd  I  think  the  conviction  ought  to  be 
quashed.  The  second  point  is  correlative  to  the 
flrat  point,  and  flows  from  tbe  law  applicable  to 
that.  The  prosecutor  was  not  a  traveller  coming 
to  an  inn  to  obtain  hospitality  there.  He  simply 
came  and  asked  for  a  glass  of  spirits  at  a  place 
where  there  waa  no  such  accommodation  as  an 
inn  afiorda.  In  Burgeti  v.  CleinmiU  [i  U.  AS. 
Sd6] — an  action  against  an  innkeeper  for  tbe  tos«  of 
goodM—hord  Ellenborongh,  C.J.  says  "  NowUielaw 


obli^  an  innkeeper  to  keep  the  goods  of  penooa 
Gommg  to  his  inn,  eauti  hetpitandi,  saielv;  ■» 
that,  in  the  language  of  the  writ,  pro  defieelu  hoipi- 
taUirii  damnwn  non  eveniat  vliotnodo"  andinthe 
course  of  his  judgment  he  aaya,  "  Now  let  us  om- 
sider  whether  the  plaintiff  came  to  this  inn  cbmnI 
Iwtpitandi."  The  facts  there  w»a  that  a  tiavdlar 
took  goods  to  an  inn,  and  had  a  private  room  to 
ahow  his  goods  to  customers,  and  one  of  his  bona 
was  lost  out  of  that  room.  Lord  Ellenborongh 
s«d  "  An  innkeeper  ia  not  bonnd  by  law  to  find 
show  rooms  for  his  gaests,  but  od&  convenient 
lodging  rooms  and  lodging.  The  innkeper  not 
being  bound  to  find  any  more  than  lodging  and  a 
convenient  room  for  refreshment,  thia  does  not 
aatisfy  hia  objeot,  but,  he  inijnirea  for  a  third  room 
for  the  purpose  of  exposing  m  it  hie  wares  to  view, 
andof  introdncing  a  numberof  persons  over  whom 
the  innkeeper  can  have  no  check  or  control,  and 
this,  aa  it  aeema  to  me,  for  a  purpose  wholly  alin 
from  the  ordinary  pnrpoee  of  an  ixm,  which  ii 
ad  hogpilandoi  Aomtnea.  I  therefore  think  that 
the  prosecutor  in  this  caae  was  not  a  traveller 
coming  to  an  inn,  catt*d  hotpUandi,  but  a  men 
onstomer."  Besides,  the  oaae  atatea  that  it  waa  not 
proved  that  the  proaeontor  was  a  traveller  in  ai^ 
aenae  ctherwiae  than  that  he  was  walking  abam 
the  town  with  bis  dog  for  hia  own  recreation  and 
amnsement.  Aa  to  the  third  point.  The  fi"i<i"g 
or  the  jury  that  the  defendant  was  bonnd  to  serve 
the  prosecutor  though  aoooropanied  by  any  do^ 
even  a  eavsge  one,  ia  a  moat  unreasonable  state- 
ment of  the  law,  with  which  the  jnry  had  nothing 
to  do.  If  a  customer  enters  with  a  savage  dog  s 
landlord  mnst  have  a  right  to  protect  himself  and 
hisountomers  against  it.  The]ury,  however,  haw 
found  that  this  waa  not  a  aavage  dog,  yet  it  waa  a 
large  dog  calculated  to  frighten  amall  people,  and 
we  cannot  leave  out  of  sight  what  occurred  m  a 
former  ocoaaion  with  respect  to  thia  dog  and  ita 
weakneaa  on  that  occasion.  I  think,  thereftwe, 
there  was  a  sufficient  legal  eionse  for  refusing  to 
serve  the  proaeontor. 

Field,  J.  and  Huddlbbtok,  B.  ooncnrred. 

Uadistt,  J. — lam  of  the  same  opinion.  I  only 
wish  to  guard  against  being  soppoeed  to  admit 
that  a  traveller  coming  to  an  inn  has  a  right  to 
take  his  dog  with  him  ialo  a  rooot  occupied  by 
several  cuatomera.  If  one  may  do  it  all  may  do 
it,  and  aa  at  present  advised  I  think  a  landlord  ii 

I'ustified  in  refusing  to  admit  a  traveller  bringing 
lie  dog  into  a  room  so  occupied. 

ConviUio»  fuatliU. 


mDDLEBEZ  8EBBZOH8. 

Monday.  Jan.  29,  1877. 

(Before  P.  H.  Ehun,  Q.C,  Assistant  Judga.) 

Bxa.  o.  Sladz. 

Vagrant  Act — Conviction. 

A  amvietion  under  sett.  4  of  $  0«o,  4.  c  83  (IV 

Voffrtmt  Act)    ahich  italed   that    the  de/Mdoat 

" did  v*e  a  certain  Mubtlnerajl,  means,  anddniH* 

vtitk  inlmt,  Sfc.it  bad  for  uncertainly  im  mitktm- 

ing  a  conviction  for  an  offme«  pwHuAoUs  bf  lit 

This  was  an  appeal  against  a  oonviMtoo  by  * 
magistrate  at  Bow-street  under  thn  4tit  Motiaa  ' 
b  Geo.  4,  0.  63  (The  Tagrant  Act). 
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Balianline,  Seijt.,  Betley,  and  0.  Mathewt,  far 
the  appellant. 

Slaveley  HiU,  Q.G.  and  Cooper,  for  tha  reapon- 
dent  (Ibe  conviDting  magiBtrale). 

Tbe  coDviotion  nas  as  FoUowb  : 

HetnpolJtwi  Folioa  Dutrlot,  to  wit,— Ba  it  rsmtm- 
baied  that  on  the  Slst  ^j  of  Oatober,  in  the  year  of  our 
Jrf>rd  1B76,  at  tha  Bow-Btraet  Polioc-oooct,  in  the  aanotr 
of  HiddlflMi,  and  within  the  Metropolitan  Polioe  diitriot, 
HMUySlade  la  oosTiotoit  before  me,  the  oodanigTied,  one 
of  tha  magiabatea  of  the  polioa-ooorta  of  the  metropolia, 
vitting  at  the  ptiioa-aotirtafcnaaid,of  bsinsanj^eaDd 
vasaUi'udwitbm  the  intent  and  inaaiiiiiB  ol  tho  alatate 
mado  ia  the  fifth  year  of  the  raiftn  of  hia  Ute  Ifajeatr 
King  Oeorge  IV.,  intitnled  an  "  Aat  tor  the  Pnniabmaot 
of  Idle  and  Diaotderly  Feraona  and  Bogaet  and  Taga> 
boBda  in  that  part  at  Oieat  Britain  oallad  England'— 
that  ia  to  aaj,  for  that  the  aaid  Henry  Blade,  on  the  ISth 
da;  of  September,  in  tbe  jaai  of  ooi  Lord  1676,  at  Mo.  8, 
Upper  Bedford-place,  in  tbe  ooantf  and  diatrict 
atomaaid.  did  nnlawfally  uae  oeHain  anbtla  oiaft,  maana, 
aiui  denoe,  which  anbtla  oratt,  maana,  and  derioa 
weta  that  Ui«  aaid  Hanr;  Slade  did  then  and  theia  write 
on  a  oartain  alate  then  and  there  prodnoed  t>7  tiia  aaid 
HenT7  Slada,  oertain  worda  pnrportinB  to  be,  and  whioh 
he  intended  to  repreaent  to  Edwin  Bay  I^nkaatar  and 
Horatio  Brjan  Donkin  aa  being,  worda  written  on  tba  taid 
•lata  bj  tha  spirit  of  a  oaztadn  peraon  then  dvoeaaed— to 
wit,  Allie,  the  allrgad  deoeaaed  wifa  of  tha  aaid  Henry 
Blade,  to  daoeive  aud  iapoae  on  oartain  of  Her  M^eatj'a 
■nbjaota— to  wit,  tha  laid  Edwin  Baj  Lankaatar  and 
Boiatio  Brjan  Donkin,  then  and  there  being,  and  (or 
whioh  aaid  offenoe  the  aaid  Hanrj  Slade  ia  ordared  to  b« 
oommitted  to  the  Honae  ot  Coneotion  at  Coldbath.Selda, 
Id  tbe  eoant;  ot  Hiddleaei,  there  to  ba  kept  to  hard 
labour  for  tba  apaoa  of  three  calendar  montha. 

GiTen  nnder  m*  hand  and  aaal  the  daj  and  jaar  flrat 
above  written  at  ue  poliae-ooart  aforeaaid. 

F.  Flowibs. 

Ballantiae,  Serjt.,  took  a  prelimiaary  objec- 
tion that  the  convict  ioa  was  bad  upon  tbe 
foce  of  it.  The  staluCe  under  which  it  wbb 
proreHsed  to  be  made  was  tho  5  Geo.  4,  o.  83. 
The  4th  section  provided  that  any  person  pre- 
tending or  professing  to  tell  fortaDoa  or  naing 
ao;  subtle  craft,  means,  or  device  b;  palmbtry  or 
otberwiae  to  deceive  and  impose  rn  anj  of  his 
Miyesty's  anbjects,  should  be  deemed  to  be  a  rogue 
and  vagabond,  and  panisbable  with  three  months' 
imprisonment  wiCh^ard  labour.  Tno  only  mate- 
rial worda  under  which  the  conviction  could, 
nnder  any  possibility,  have  been  supported — 
namely,  "by  palmistry  or  otherwise"  had  bem 
omitted.  The  defendant  waa,  in  fact,  now  charged 
in  a  form  in  which  it  had  never  been  suggested 
that  be  could  be  charged  and  in  which  no  offenoe 
was  disclosed.  If  the  words  "  by  palmistry  or 
otberwiae"  were  mere  surplusage,  the  section  was 
wide  enough  to  cover  every  imaginable  frand, 
inclading  cheating  at  cards,  false  pretences,  and 
forgery  at  common  taw.  In  support  of  the  argn- 
meiit  that  the  section  had  no  such  operation,  it 
was  only  necessary  to  quote  the  case  of  Jofeneonv. 
Fenner  (33  Justice  of  the  Peace),  in  which  the 
Lord  Chief  Justice  Cockbnm,  Mr.  Justice  Mellor, 
ftnd  Mr.  Justice  Hannen  held  that  a  conviction  of 
a  man  for  telling  packets  for  a  shilling  in  which 
he  appeared  to  place  a  florin  or  half-crown,  and, 
io  fact  placed  only  a  halfpenny,  could  not  be  sup- 
ported under  tbe  statute,  although  tbe  defendant 
might  be  indicted  for  obtaining  money  under  false 
pretences.     In  the  oase  of  Monde,  whioh  had  been 

Srtlj  argued  in  the  Exchequer  Division  of  Uw 
igh  Court  of  Justice,  the  words  "  by  pnlmiBtry 
or  otherwise  "  were  inserted,  which  in  this  oonvio- 
tion  wero  omitted. 

Sm. — Tha  worda  "  hy  pahniatrj  or  otherwise," 


afcer  consideration,  had  been  advisedly  omitted 
and  be  did  not,  at  that  stage  of  the  prooeedinoBt 
ask  for  any  amendment.  There  were  two  mooM 
in  which  a  conviction  oould  be  oorraotly  drawn, 
eitber  by  following  the  words  of  the  statnte  or  by 
setting  onl  the  means  used  to  deceive,  so  that  th« 
court  oould  judge  whether  it  waa  an  oSanoa 
against  the  etatute  or  not.  In  this  oonviction, 
instead  of  using  the  bare  wtHxls  of  tbe  atatut*. 


.  and  devices,  aud  it  was  then  set  ont  ia 
exten»o  what  the  craft,  mean*,  and  devices  ware, 
BO  HiaC  the  court  might  see  that  the  o&ence  was  an 
offence  against  the  statnte.  The  offence  was 
oognate  to  palmistry.  If  be  bad  stated  it  as  "  by 
pumistiy  or  otherwise,"  the  oonviobion  would 
have  been  had  for  uncertainty. 

The  Assist Aj<T- J  UDOB. — There  could  be  no  better 
illustration  than  this  case  of  the  justice  and  neoes- 
sicy  of  the  rule  that  summary  oouvictionB  muet 
ahow  upon  the  face  of  them  everything  required  to 
give  the  magistrate  jarisdiction,  and  that,  there- 
fore, in  reciting  the  statute  under  which  he  acts, 
care  mast  be  tatten  to  state  it  correctly,  and  not  to 
vmit  qualifying  words  which  add  an  indispensable 
element  to  the  oharaoter  of  the  offence  with  which 
the  law  authorises  him  to  deal,  and  that,  therefore, 
the  faota  tbemBelves  muat  be  iet  out  so  that  tha 
(lourt  may  judge  whether  they  amount  in  law  to 
the  specified  offence.  The  clause  in  the  Vagrant 
Act  upon  which  this  conviction  proceeds  enacts 
that  "  every  person^  pretending  or  professing  to 
tell  fortunes,  or  usiog  any  subtle  craft,  means,  or 
device  by  palmistry  or  otherwise  to  deceive  and 
impose  on  any  of  his  Majesty's  subiects,  shall  be 
deemed  a  rogue  and  a  vagabond  within  tbe 
meaning  of  the  Act,  and  be  committed  to  tbe 
House  of  Correction,  and  there  be  kept  to  hard 
labour  for  any  term  not  exceeding  three  months." 
The  conviction,  as  tbe  learned  serjeant  has  ob- 
jected, does  not  charge  the  offence  in  tbe  words  of 
the  Act.  Contrary  to  the  general  rule  to  be 
observed  in  this  respect,  in  its  statement  of  the 
offence,  it  follows  them  in  part  only,  inasmach  as 
it  omits  the  words  "  by  palmistry  or  otherwise," 
whioh  are  of  vital  importanoe,  being  descriptive  of 
the  character  of  the  craft  or  device  intended  by 
tbe  statute.  Tbe  reasons  for  this  omission  and 
for  framing  the  oonviction  ia  its  present  form 
are  not  far  to-seek.  If  the  particular  description, 
"  by  palmistry,"  were  applicable  to  the  case,  it 
was  unnecessary  to  avoid  it;  and  if  tbe  facta  had 
been  such  as  to  bring  the  case  within  the  meaning 
of  the  general  words  preceded  by  tbe  partioolar 
description,  it  would  be  sufficient  to  qnote  the 
language  of  the  enactment  and  then  proceed  to 
set  out  the  acts  and  circumstances  relied  npoa  to 
oouslitnte  the  offence.  From  either  point  of  view 
the  omission  of  these  qualifying  words  occurring 
in  the  statnte  is  algnificapt  of  tbe  difficulty  felt  in 
placing  them  in  juxtaposition  with  the  actual 
facts.  Mr.  Hill,  however,  contends  that  tbe  con- 
viction is  snfflcieut  on  the  face  of  it  for  this  par- 
pose.  The  oourt  is  of  the  contrary  opinion.  The 
word  "otherwise"  following  the  particular  descrip- 
tion or  example  in  a  penal  statute  must,  of  conrae, 
be  oonstroea  in  accordance  with  the  restrictive 
rule  applicable  in  such  cases— that  is  to  say,  the 
means  used  to  deceive  and  impose  muat  be  by 
palmistry  or  a  craft  or  device  tjiudem  generis. 
The  jodgment  of  the  Court  of  Queen's  Bench  in 
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JohnBon  v.  Fenner,  referred  to  by  the  learned 
Seijeant  is  conclusive  on  this  point ;  and,  inasmuch 
M  the  conviction  omits  these  essential  and 
qualifying  words,  and  then  sets  out  facts  which 
might  possibly  constitute  an  offence  under  the 
enactment  had  it  contained  no  such  qualifying 
words,  but  which  might  or  would  amount  to  no 
offence  had  the  Act  been  properly  set  out,  we 
think  it  is  bad  upon  the  face  of  it ;  and,  as  the 
learned  counsel  for  the  Grown  has  declined  to  ask 
the  court  to  amend  it,  we  must  quash  this  convic- 
tion. 

Solicitors :  Munton ;  Solicitor  to  the  Treasury, 


Supreme  Coart  d  lubicature. 

COURT  OF  APPEAL. 
SITTINGS  AT  WESTMINSl'EB. 

B«port6d  by  W.  Applxtoh,  Eaq.,  Barrist«r>At-Law. 

Tuesday,  Feb.  22, 1876. 

(Before  Gockburn,  C.J.,   Msllish,  KJ.,  and 
Mellor  and  Gbove,  JJ.) 

Bbown  v.  EvAirs. 

Municipal  CorporaMons  Act  1835  (5  <$*  6  WiU.  4  c. 
76),  s,  102— Amendment  Ad  1861  (24  ^  25  Vict, 
c,  75),  s,  5 — Ulerk  of  the  peace  for  the  county — 
OlerJc  to  the  justices  of  the  borough — Appointment 
of  scone  person  to  both  offices — Liability  of 
a/ppointing  justices  to  penalty, — Qui  tarn  action. 

By  sect,  102  of  thehSfQ  WiU,  4,  e.  76,  the  justices 
of  every  borough  to  which  a  separate  commission 
of  the  peace  is  granted,  may  appoint  a  fit  person 

to  be  their  clerk Provided  that  it  shall 

not  be  lawful  for  the  said  justices  to  appoint  or 
continue  as  such  clerk  to  the  justices  any  person 
fiJling  certain  offices  namsd  in  the  Act. 

Sect,  5  of  the  Municipcd  Corporations  Act  Amend' 
mentAct  1861  (24  ^  25  Vict.  c.  75),  repeals  the  dis- 
qualifying provisions  of  sect.  lOQofthe  principal 
Act,  and  enacts  that,  "from  and  after  the  passing 
of  this  Act,  it  shall  not  be  lawful  for  the  justices  of 
any   borough  to  appoint   or    continue  as  their 

clerk,  any,  3rc or  the  derk  of  the  peace  of 

such  borough,  or  of  the  county  in  which  simK 
boroi^gh  is  situale,  or  the  partner  of  any  such 

derk  of  the  peace,  8fc and  any  person  who 

shall  in  anywise  offend  in  the  premises,  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum,  of  lOOi. 

one  moiely,  (fc Provided  that   nothing 

herein  contained  shall  prevent  the  justices  of  any 
borough  re-appointing,  as  their  clerk,  any  derk 
of  the  peace,  or  partner  of  su^h  derk  of  the  peace, 
of  their  borottgh,  or  of  the  county  in  which  such 
borough  is  situate,  who,  at  the  tims  of  the  passing 
of  this  Act  shall  be,  or  who  shall  not  at  ike  time 
of  such  re-appointm^ent  have  ceased  to  be,  the  derk 
of  such  justices.** 

In  June  1845,  P.,  who  was  a  partner  in  the  firm  of 
P,  and  F,,  solicitors,  in  the  borough  of  Newport, 
Monm^outlishire,  was  appointed  clerk  to  the 
borough  justices.  In  March  1848,  P.,  being  still 
a  member  of  the  firm,  was  appointed,  and  acted  as 
derk  of  the  peace  of  the  county  of  Monmouth,  and 
he  filled  the  appointment  until  his  death  in  June 
1874.  P.,  soon  after  his  appointment,  appointed 
F,,  his  partner,  deputy  clerk  of  the  peace,  and  from 
1870  until  P.*s  deaih  F.  discharged  aU  the  duties 


of  the  office.     Upon  the  passir^  of  the  MwMpal 
Corporations    Ad    Amendmsnt    Ad    1861,    ik^ 
borough  justices  anointed  F.  their  derk,  amd  he 
continued  to  a^it  as  such.    On  P.*8  decUh  F,  was, 
on  the  24lh  June  1874,  appointed  derk  of  the 
peacs  of  the  county  of  Monmouth,  and  has  eon- 
Hnued  to  ad  in  that  capacity. 
On  the  9th  Nov.  1874,  the  justices  of  the  horouoh 
held  a  meeting,  and  passed  the  following  resom' 
tion :  **  If,  and  so  far  as  it  may  be  necessary  tii 
accordance  with  the  provisions  of  sect,  b  of  the 
Statute  24  ^  26  Vid.  c.  75,  Mr.  F.  be  re-ap- 
pointed   clerk  to    the  said  justices  of   the  stud 
oorou^h,**    F.  afterwards    continued  to    fiU  the 
offices  of  clerk  of  the  pea^ce  of  the  county,  and 
derk  to  the  borough  justices. 
The  defendant,  a  borough  justice,  took  part  in  ikt 
meeting  of  the  9th  Nov.  1874,  anc2  voted  for  the 
above  resolution.      The  plaintiff  brought  a  q^d 
tarn  adion  against  the  defendant  to  recover  the 
1001.  penalty  under  sed.  5  of  the  24  ^  25  Vid. 
c  7b,  for  appointing  and  continuing  F.  derk  to 
the  borough  justices,  he  being  at  the  same  time 
derk  of  the  peace  of  the  county. 
Held   (affirmirig  the  judgment  of    the    Exchequer 
Division),  that,  on  the  true  construction  of  ike 
proviso  aUached  to  sed.  5  of  the  24  if  25  Viet.  e. 
lb,  the  defendant  was  not  liable. 
This   was   an   appeal   from    a    decision  of   the 
Exchequer  Division  giving  judgment  for  the  de- 
fendant on  a  special  case  stated  for  the  opinioo  of 
the  court  by  a  judge  sitting  at  Nisi  Prius. 

The  case  in  the  court  below  is  fully  reported 
33  L.  T.  Bep.  N.  8.  737,  where  the  special  case 
and  the  arguments  and  judgments  are  fully  set 
out. 

For  the  purposes  of  this  report  the  facts  suiB* 
ciently  appear  from  the  head  note  above. 

Sir  Henry  James,  Q.C.  (with  him  Horace  WrjM 
and  A.  T.  Lawrence),  for  the  plaintiff. — The 
question  is  whether  under  the  proviso  in  the  5th 
section  of  the  24  &  25  Vict.,  c.  75,  the  penalty  can 
be  recovered  against  the  defendiant  for  the  reap- 
pointment of  Mr.  Fox  as  clerk  to  the  justices.  The 
proviso  was  put  in  to  protect  the  vested  interests 
of  persons  employed  as  clerks  to  the  justices  a( 
the  time  of  the  passing  of  the  Act,  or  it  was  to 
protect  magistrated  from  incurring  the  penalties 
for  reappointing  sach  persons  as  clerks  to  the 
justices.  The  proviso  can  only  protect  the  vested 
interests  existing  at  the  time  of  the  passing  of  the 
Act.  Therefore  Mr.  Fox  must  have  been  clerk  of 
the  peace  of  the  county,  and  clerk  to  the  borough 
justices  at  the  time  of  the  passing  of  the  Act  in 
order  to  come  within  the  protection  of  the  pro- 
viso. '*  Nothing  herein  contained  shall  prevent 
the  justices  of  any  boroueh  reappointing  meant 
that  the  person  who  at  the  passing  of  the  Act  is 
clerk  of  the  peace  of  the  county  and  clerk  to  the 
justices  (the  latter  office  being  vacated  at  the 
passing  of  the  Act  by  his  holding  another  incom- 
patible) one  may  be  reappointed.  The  magtB- 
trates  can  only  reappoint  once  so  aa  to  be 
protected  by  the  proviso  The  words  in  the 
proviso  **  who  at  the  time  of  the  x^issing  of  this 
Act  shall  be,  or  who  at  the  time  of  SQoh  reappoint- 
ment shall  not  have  ceased  to  be "  must  be 
construed  as  if  the  word  "  or "  was  **  and."  ^  ff 
not  the  proviso  practically  repeals  the  eoaetiog 
part.    They  cited. 

Reg.  V.  FoK,  29  L.  J.  54,  M.  C: 
Miiward  v.  Thatcher,  2  T.  B.  81. 
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Jelf  [Sodham  with  him),  for  the  defendant.— 
The  whola  qneBtion  turns  on  sect.  5.  If  this  case 
oomes  within  the  natural  meaning  of  the  proriao, 
the  court  will  not  interpolate  words.  The  BecCion 
deals  with  the  vested  interests  of  a  man  qua 
olerk  to  the  juaticeB  Bt  the  paRsing  of  the  ADt. 
It  provides  for  the  coutinuitT  of  his  offioe.  The 
woiid  "  reappointment "  woald  equally  apply  to  a 
person  who  was  clerk  to  the  justices  at  the  time 
trf  the  passing  of  the  Act,  and  afterwards  became 
the  clerk  of  the  peace  to  the  county,  provided  he 
Always  continued  clerk  to  the  lustices.  The 
proviso  contemplates  the  contin((ent  probabilitj 
of  the  clerk  t«  the  insticea  becoming  olerk  of  the 
peace  to  the  count;.  The  notice  of  action  is  not 
■nfflcient.  It  alleges  an  incorrect  date  for  the  re- 
appointment. 

[As  the  judgment  of  the  court  (pott)  was  for  the 
1  delbndant  apon  the  construction  of  the  section,  it 
became  nnnecesssrj  to  decide  aeon  thesufficieDcy 
or  otherwise  of  the  plaintiff's  notice  of  action.] 
Sir  B.  James,  Q.G.,  replied. 
CocKBCKH,  C.J. — I  am  of  opinion  that  the  defen> 
dant  is  entitled  to  our  judgment.  Of  all  the 
iOBtances  of  bungling  legiHlatian  this  appears  lo 
me  to  he  the  most  remarkable.  The  proviso  which 
oomee  in  at  the  end  of  sect.  5  of  the  Municipal 
Corporations  Amendment  Act  is  in  direct  opposi- 
tion to  the  former  enacting  clause,  and  entirelj 
fmetrateBits  operation.  Theonl;  wa;  in  which  it 
occnre  tomethat  this  controdictionin  the  Act  could 
have  occurred  ia  that  the  framer  of  the  bill  was 
induced  to  add  the  proviso  b;  a  clerk  of  the  peace. 
The  words  of  that  proviso  are  to  large,  so  com- 
prehensive and  BO  positive,  that  I  am  unable  to  see 
mj  wBj  oat  of  giving  effect  to  them  in  this  case. 
If  the  object  of  the  Legislature  is  frostrated,  it  is 
not  the  fault  of  courts  that  have  to  construe  the 
■ectioii.  Our  judgment  will,  therefore,  he  for  the 
defendant. 

Mblush,  L.J. — I  am  of  the  same  opinion.  The 
object  of  the  proviso  is  evidentlj  to  indemnify 
olerka  to  the  justices  at  the  time  of  the  passing  of 
the  Act  who  are  clerks  of  the  peace  of  the  county, 
and  the  qnestJon  for  ns  to  decide  ia,  to  what  extent 
has  this  indemnity  gone.  Docs  the  proviso  mean 
that  the  justiocH  may  reappoint  as  their  clerk  any 
person  who,  at  the  time  of  the  passing  of  the  Act,  : 
waa  clerk  of  the  peace  of  the  borough  or  county, 
or  does  it  ko  further  and  mean  that  any  person 
who  was  clerk  to  the  juBLicea  at  the  passing  of  the 
Act,  if  be  afterwards  became  clerk  of  the  peace  of 
the  borough  or  county,  might  be  reappointed  clerk 
to  the  justices  P  In  order  to  decide  this  we  must 
look  at  what  the  Legislature  baa  said,  and  I  think 
the  latter  constraction  of  the  proviso  is  Che  pro- 
per one.  I  have  come  to  that  conclusion,  because 
(he  language  of  the  proviso  ia  that  the  justicea 
■hall  or  may  re-ap point  bb  their  clerk  any 
elerk  of  the  peace,  "who,  at  the  time  of  the 
passing  of  the  Act,  shall  be"  clerk  to  the 
jtutices.  But  this  is  not  the  case  with  respect 
to  fllerks  of  the  peace  of  the  county.  The  Act 
does  not  si>eak  of  the  clerk  of  the  oeace  of  tbe 
eonnty  as  a  person  who  "  shall  be  "  clerk  of  the 
pestoe  at  the  passing  of  the  Act.  We  are  com- 
pelled to  irive  one  of  two  constructions  to  the 
''e  must  either  construe  "  or  "  to  mean 
e  must  oonstrue  the  proviso  according 
to  wbat  in  my  opinion  is  the  true  meaning  of  it, 
that  any  person  who,  at  the  time  of  the  passing  of 
•be  Act,  was  olerk  to  the  joetices,  m>gbt  be  re- 
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appointed  as  snch,  on  his  becoming  olerk  of  the 
peace  of  the  borough  or  county. 

Mellos,  J. — I  am  of  the  aame  Opinion.  The 
proviso  takes  away  the  whole  effect  of  the  enacting 
clause,  and  ia  quite  contrary  to  the  policy  of  the 
Legislature  in  paasin^  the  Act,  but  the  words 
of  the  proviso  are  so  wide  and  so  positive  that  I 
cannot  escape  from  tbe  conclusion  that  the  defen- 
dant hoB  acted  within  the  meaning  of  it,  and  is 

Okove,  J. — I  have  had  considerable  doubt  in  tbe 

course  of  this  case,  and  that  doubt  is  not  entirelj 
removed,  bot  I  do  not  feel  justified  in  saying  that 
of  the  ttro  constructions,  the  conatniution  given  to 
the  proviso  by  the  Court  of  Exchequer  waB  wrong. 
The  whole  section  can  at  least  oe  consistency 
construed,  if  the  intermvtation  of  Lord  Justice 
Uelliah  be  adopted.  The  strange  result  then 
folion's  that  the  proviBO  Qualifies  a  person  to 
become  in  the  position,  whicn  it  is  the  very  object 
of  the  enacting  part  of  the  section  to  prevent  him 
from  occupying. 

Judgment  for  the  defendanl.    Judgment  beloui 
ofirmed. 

SolicLtora  for  the  plaintiff,  OlenneU  and  Frater. 

SolicitOFB  for  the  dflfendant,  Svnt  and  Bon. 


June  22  and  23, 1876. 


The  Tottenham  Local  Boars  op  Health  v. 

B0W£LL. 

Tke  Public  HxaUh  Act  1848-11  4  12  Viet.,  e.  63, 

(8.  69  ami  li.%— Local  Qovemmmt  Act  18fi8~ 
Amendment  Act  1861,  24  ^  25  Viet,  e.  61,  s.  2*-i 
1 1  ^  12  Viet.  c.  43,  a,  ll~Paving  and  tewering 
ttreele — Proceedinge  by  local  board  in  Gounty 
Court  to  recuver  expenses — Limitation  of  timo 
within  which  euch  proceedings  may  be  taken. 

The  plaintiffs,  a  local  board  acting  under  the  pro* 
visions  of  the  Public  Health  Act  1848,  on  the 
ibih  Oct.  1864,  served  a  notice  on  £.  [amongtt 
others)  requiring  him  to  eemer,  level,  cfiann«i,  and 
repair  a  street  upon  which  yroperriy  beltfngirtg  to 
him  abutted,  if.  not  hating  complied  with  the 
notice  of  the  plaintiffs,  early  in  1865,  themselves 
executed  the  necessary  works,  and  their  sutveyor 
made  an  apportionment  amongst  the  differerU 
owiuns  and  vccupiers  of  prnpaiy  abutting  on  the 
street  of  the  exjienaes  incurred  by  the  board  in 
completing  the  works.  On  the  liith  Feb.  1873, 
a  notice  of  the  apportionment  was  duly  served 
on  £,,  ilaiing  that  the  amount  payable  by 
him  was  131.  He.  and  interest,  and  informing  him 
thai  unless  he  disputed  the  appoiiionment  within 
three  months  it  would  be  conclusive  against  him. 
R.  did  not  diepute  the  c^ortionmenl,  and  after 
three  months  had  expired  a  demand  for  payment 
was  served  upon  him  for  the  plaintiffs.  M. 
shortly  afterwards  died,  and  on  the  8tU  Jane  1875, 
the  TOtmey  not  having  been  paid,  the  plaintiffs 
issued  a  plaint  in  a  County  Court  to  recover  it 
from  the  defendant,  who  was  R.'s  esecator. 

Held  [affirming  the  decision  oj  tha  Divisional  Court 
of  AppeU),  thai  theplainliffs  were  not  entitled  to 
sue  tn  the  County  Court  for  the  recovery  of  the 
money,  as  six  mantlis  had  elapsed  ofti^  tlie  esi- 
piratuM  of  the  period  of   three   mouths  within 
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which  R.  might  have  dUtmtsd  the  apportionmentf 

and  the  limitation  promded  by  sect,  11  of  the  11 
.    jr  12  Vict^  e.  43,  a^Ued  as  weU  to  proceedings 

taken  in  the  Oounty  Court  as  to  those  taken  before 

jtutioes, 
Thu  was  an  appeal  from  a  decision  of  the  Divi- 
nooal  Court  or  Appeal.  The  facts  sufficiently 
appear  from  the  head  note  to  this  report.  The 
DiyiRional  Court  of  Appeal  (Cleasby,  B.,  and 
Field,  J.)  gave  judgment  tor  the  defendant,  hold- 
ing^ on  the  authority  of  the  West  Ham  Local 
Board  y.  Maddams,(a)  that  the  plaintiffs  could 
iiofc  maintain  their  action,  six  months  having 
elapsed  before  the  action  was  broaght  from  the 
time  that  their  right  to  sue  accrued!  The  plain- 
tiffii  appealed  from  this  judgment. 

By  the  11  &  12  Vict.  c.  &  (Jervis's  Act)  s.  11, 
it  is  enacted  "  that  in  all  cases  where  no  time  is 
already  or  shall  hereafter  be  specially  limited 
for  making  any  such  complaint  (i.e.,  a  complaint 
upon  which  an  order  for  the  payment  of  money  or 
otherwise  can  be  made),  or  laying  such  informa- 
tion in  the  Act  or  Acts  of  Parliament  relating  to 
each  particular  case,  saoh  complaint  shall  be 
made,  and  snch  information  shall  be  laid,  within 
six  (ttlendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respec- 
tively arose." 

Bv  the  Public  Health  Act  1848  (11  &  12  Vict. 
0.  6o),  s.  ^,  "  In  case  any  present  or  future  street, 
or  any  part  thereof  (not  being  a  highwav)  be  not 
sewered,  levelled,  paved,  flagged,  and  channelled 
to  the  satisfaction  of  the  lo^  board  of  health, 
such  board  may,  by  notice  in  writing  to  the 
respective  owners  or  occupiers  of  the  premises 
fronting,  adjoining,  or  abutting  upon  such  part 
thereof  as  may  be  required  to  be  sewered,  levelled, 
paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice ;  and  if  such  notice 
be  not  complied  with,  the  said  local  board  may, 
if  they  sha?l  think  fit,  execute  the  works  mentioned 
or  referred  to  therein ;  and  the  expenses  incurred 
by  them  in  so  doing  shall  be  paid  by  the  owners 
in  default,  according  to  the  frontage  of  their  re- 
spective premises,  and  in  such  proportion  as  shall 
be  settled  by  the  surveyor,  or,  m  case  of  dispute, 
as  shall  be  settled  by  arbitration  (having  regard 
to  all  the  circumstances  of  the  case)  in  the  manner 
provided  by  this  Act ;  and  such  expenses  may  be 
recovered  from  the  last  mentioned  owners  in  a 
summary  manner,  or  the  same  may  be  declared 
by  order  of  the  said  local  board  to  be  private  im- 
provement expenses,  and  be  recoverable  as  such 
in  the  manner  hereinafter  provided." 

Sect.  129,  **  In  all  cases  in  which  the  amount  of 
any  damages,  costs,  or  expenses  is  by  this  Act 

(a)  The  Wett  Ham  Local  Board  of  Health  v.  Maddama 
was  heard  before  the  Queen's  Bench  Division  on  appeal 
from  the  Connty  Court  of  Middlesex,  on  22Dd  Jan.  1876. 
The  action  was  bronght  in  the  County  Court  by  the 
Local  Board  to  recover  the  defendant's  proportion  of 
expenses  incurred  by  the  board  in  sewering,  paving,  &c. 
certain  streets  on  which  the  defendant's  land  abutted 
The  defendant's  proportion  was  settled  in  Sept.  1865,  and 
the  action  was  brought  in  May  1875. — Day,  Q.C.  {W.  G. 
Harrison  with  him)  tor  plmuiiflB.—Orantham  for  the 
defendant.^'i'he  Queen's  bench  Division  (Blackburn 
and  Field,  JJ.),  held  that  the  limitation  of  six  months 
within  which  proceedings  ooald  be  taken  by  the  local 
board  before  two  justices  (under  11  &  12  Vict  o.  43,  s.  11), 
applied  also  to  proceedings  taken  at  the  option  of  the 
local  board  in  County  Courts  (under  24  A  25  Vict.  o.  61, 
«.  2i). 


directed  to  be  ascertained  or  recovered  in  a  inm* 
mary  manner,  the  same  may  be  ascertained  bj  aai 
recovered  before  two  justices." 

By  the  Local  GU)vemment  Act  (1858)  Awfwid' 
ment  Act,  1861  (24  &  25  Yict.  o.  61),  a.  24,  ""Fm- 
oeedings  for  recovery  of  demanda  below  flOLf 
which  local  boards  are  now  empowered  bj  ktv 
to  recover  in  a  summary  manner,  maj,  al  tha 
option  of  the  local  board,  be  taken  in  the  Gootf 
Court  as  if  such  demands  were  debts  within  tM 
cognizance  of  such  courts." 

11  &  12  Yict.,  c.  63,  and  21  &  22  Yict.,  o.  8d,  an 
repealed  by  the  Public  Health  Act,  1875  (38  A  9 
Yict.,  c.  55,),  s.  343 ;  but  s.  261  of  the  laat-nsmid 
statute  re-enacts  24  &  25  Yict.,  o.  61,  a.  24  ^m 
jurisdiction  of  County  Cooris  being  extended  It 
demands  below  50Z. 

/.  Browtt,  <j.O.  and  B.  E.  WehwUr  for  the 
plaintiffs. — ^The  action  was  bronght  by  the  jpiiia* 
tiffs  when  more  than  six  months  had  expiredf  aitar 
notice  of  the  apportionment  had  been  gifen  to  tbi 
defendant,  and  after  the  time  bad  elapsed  witliiB 
which  he  could  dispute  that  apportionment,  lbs 
question  is  whether  the  general  lin&itation  of  m 
months  mentioned  in  sect.  11  of  the  11  A  12  Viet, 
c.  43,  applies  to  proceedings  by  local  boards  ii 
a  County  Court,  as  well  as  to  prooeedinjn  takaoii 
a  summalry  manner  before  jnatices.  We  oootoii 
that  the  limitation  does  not  apply  in  the  ibnMr 
case.  Sect.  129  of  the  11  &  12  Yict.,  a  63,  s^i 
that  in  all  cases  in  which  the  amount  of  m$ 
damages,  costs,  or  expenses  ia  by  the  Aot  direcud 
to  be  ascertained  or  recoTereicl  in  a  somnHy 
manner,  the  same  may  be  ascertained  and  nr 
covered  before  two  justices.  The  six  mootlii 
limit  applies  there.  Sect.  11  of  the  11  &  12  Yict, 
c.  48,  applies  only  to  all  cases  where  no  time  b 
provided  within  which  proceedings  may  be  tsfcoi' 
for  the  recovery  of  money  before  jnatioes,  bat  fay 
sect.  24  of  the  24  <&  25  Yict.  c.  61,  demands  beknr 
20Z.  may  be  recovered  in  the  Connty  Goozt  ai  if 
such  demands  were  debts  within  the  oogniaaoos  if 
such  courtn.  The  proceedings  of  the  load  bcnid 
in  the  County  Court,  therefore,  become  the  mm 
as  if  the  action  was  for  debt,  and  such  action  oh 
be  brought  within  the  time  fixed  by  Aot  of  IWiip 
ment — six  years.  The  effect  of  the  acta  is  thU 
yon  may  go  before  the  justices  to  recover  a  derasstt 
under  20^.  within  six  months,  and  yon  may  afto^ 
wards  go  before  the  County  Court  within  lis 
years. 

Manisty,  Q.C.  and  Kelly  for  the  defendaai— 
If  the  contention  for  the  plaintiffs  is  right,adHB 
by  a  local  board  under  202.  can  be  recovered  is 
the  County  Court  at  any  time  within  six  jtmh 
whilst  a  claim  above  that  sum  which  can  be  •* 
forced  only  before  two  justices,  can  only  be  n- 
covered  within  six  months.  The  tme  meaniig 
is  that,  under  the  11  &  12  Yict.  c.  69,  tbi 
local  board  must  take  proceedings  withhi  nx 
months  before  justices,  and  under  the  24  ft  2^ 
Yict.  c.  61,  s.  24,  they  may,  at  their  option,  tske 
proceedings  in  the  County  .Court  within  the  ssim 
time.  [Mkllisu,  L.J. — 1  think  there  would  be  M 
ODtion  to  go  before  the  Connty  Court  when  thi 
six  mouths  had  expired.  The  option  ceases  vbfls 
the  j  urisdiction  of  the  County  Court  comes  to  is 
end.] 

/.  Brown,  Q.C.,  replied. 

James,  L.J.— I  am  of  the  opinion  that  the  de* 

cision  of  the  court  below  ought  to  be  affiroei 

1  The  very  point  which  ia  now  argued  beibcf  » 
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■«M  cxnuddered  and  cteoided  by  the  Oonrt  of 
Oneeu'B  Bench  before  this  case  [The  We«t  Ham 
Lotal  Board  v.  Maddemi  (u&t  ntp.).  It  woe  there 
daeided  that  the  six  months  limitation  as  to  pro- 
oaadinKS  before  nMgistrates  applied  also  to  the 
prowuinga  in  the  Conntv  Court.  I  should  be 
loiUh  to  orerrale  that  deoiBion  onleaB  I  ifas  sore 
it  wM  wrong,  bat,  on  the  contrary,  I  am  of 
opinion  that  the  true  construction  of  these  see- 
taona  of  the  Aotfally  bears  out  the  view  taken  by 
the  Oonrt  of  Queen's  Bench.  It  is  the  general 
proriaion  of  the  Act  that  sams  claimed  by  Local 
DOU^  shall  be  reooTer«ble  in  a  summary  manner 
More  two  justices  within  six  months,  and  tbea 
tbere  is  an  option  ftiven  to  the  local  board  by  a 
mbaequent  Act  to  proceed  before  the  County 
Coart  inatead  of  justices.  There  seems  to  me  no 
anfScient  reason  why  the  general  object  aimed  at 
by  tba  Act  should  not  apply  as  well  to  proceed- 
tnga  before  the  County  Court  aa  before  the  justioes. 
Tlw  claim  may  be  enforced  in  the  County  Court  bo 
long  only  as  the  remedy  exists  before  the  justices, 
bat  I  ftm  of  ooiuion  that  when  the  time  has  gone 
bj  within  which  the  claim  would  be  enforced 
befoie  the  justices,  the  plaintiffs  are  also  barred 
from  proceeding  in  the  County  Court. 

HkLlish,  L.J.— T  am  of  the  same  opinion.  The 
oveation  tarns  on  the  oonstruction  of  sect.  24  of 
Um  24  a  25  Vict,  c  61.  Before  the  passing  of 
tfaat  Act,  the  expenses  incurred  by  the  local 
board  in  paving  and  sewering  streets  were  re- 
oorerable  before  two  justices  within  six  months 
and  not  afterwards.  The  jurisdiction  of  the 
inttioeB  was  not  then  oonBoed  to  claims  under 
20L  niis  being  the  state  of  things  the  Legis- 
latnre  passed  the  new  enactment  enabling  local 
boards  to  enforce  payment  of  claims  under  201.  in 
tbe  CooBty  Coart.  It  is  quite  impossible  to 
•appose  that  the  Legislatare  meant  by  sect.  34 
tbat  claims  under  20t.  might  be  recovered  at  any 
'JxM  within  six  or  twenty  years,  whilst  proceed- 
tlWB  to  recover  sums  over  201.  mast  be  taken 
Within  six  months.  That  would  be  an  absurd 
conBlruction  of  the  section,  and  we  ought  not  so 
to  oonstnie  it  unless  obliged  to  do  so  by  the 
express  words  of  the  Act.  What  is  said  is  tbat  in 
order  to  reoover  claims  below  201.  you  may,  at 
jmtr  option,  go  before  the  Conntv  Court  as  well 
■a  before  the  magistrates,  I  think  the  meaning 
is  clear  tbat  as  long  as  yon  could  take  proceedings 
bafon  the  magistrates  to  recover,  bo  long  may 
jtra  so  to  the  County  Court.  It  follows  that  inas- 
mnon  as  the  right  to  go  before  the  justices  was 
Oone  at  the  time  when  these  proceeding  were 
taken  before  the  Coanty  Conrt,  the  plaintiffs  had 
loat  thair  right  to  proceed  at  all,  and  coald 
axvciBe  no  optjon. 

BAfiSALUi,  J^,  and  Quuh,  J.,  oonoarred. 
Jvdgmenl  heloiB  ajfirmed.    Appeal  ditmiited. 

Solidtors  for  plaintiffs,  Eaath  and  Parker. 

Solicitors  fbr  defendant,  Peekkam,  Maitland, 
waiFoekham. 


Nov.  17. 1876,  and  Jan.  16, 1877. 
K&BBns  D.  Cos. 
Latid-liuo^Exemption — Site  of  a  hotpUal^-i  W. 
*  if.  c.  1,  ».  5—38  Oeo.  3,  e.  5,  s.  29—42  Geo.  3, 
c  116, ».      . 
Plaintiff  tool  Utiee  of  land  which  mat  the  liie  q/a 
hospital  exisfing  b^ore  the  Land-Tax  Aeii  ^Wf2 
and  1798,  but  removed  by  decree  of  the  Oomt  tf 
Chancery  in  1849,  and  then  dieeharged  from  the 
eharitabie  trust. 
The  Act  0/1692  exenipled  aU  titee  ofkotpUaU,  amd 
by  the  Act  of  1798,  >.  29,  all  land*  prmoMb 
aeaetied  were  to  be  licAU  to  be  charged  to  lattS- 
tax,  aTid  no  other  landi,  lenementt,  or  heredUt^ 
menti  Iken  belonging  to  any   luiepital  or  aim*- 
hotiee,  or  settled  to  any  charitable  or  piout  tlMf 
aa  aforesaid,  should  be  charged   lo  land-lam  by 
that  Act : 
Held  Ihat  the  plainiif  VJot  not  exempt  from  the 

land- fax. 
This   was  a  special  case  stated  for  the  opinioo 
of  this  Court  by  consent  of  the  parties,  and  pnr- 
suant  to  on  order  made  under  the  46th  section  of 
the  Common  Law  Procedure  Act  1852. 

This  waa  an  action  of  treapaas  brought  b^  the 
late  Edward  Harris  Rabbits,  and  now  oontinned 
by  Mary  Ann  Babbits,  fais  executrix.  The  aaid 
Edward  Harris  Babbits  was  the  lessee  of  oertain 
land  and  premiaes  hereinafter  mentioned,  and  this 
action  was  brought  ogaiost  the  defendant  who  u 
tbe  collector  of  land  tax  employed  by  the  oom- 
missionors  of  land  tax  for  St.  George  the  Martyr, 
Southwark,  for  seizine  the  plaintiff's  goods,  and 
tbe  case  is  stated  for  toe  purpose  of  obtaining  tbe 
opinion  of  the  court  upon  tue  question  whetiwr 
tbe  plaintiff  was  liable  under  the  circamstaQOBB 
set  oat  in  this  case  to  be  charged  and  asseased 
to  Und  tax  under  38  Oeo.  3,  c.  5,  and  42  Oeo. 
3,  c.  116. 

1.  In  the  commencement  of  the  I7th  oentnry 
the  wardens  and  commonalty  of  the  iniatery  at 
fishmongers  of  the  City  of  London,  being  a  cor- 
poration commonly  called  "The  Finbmongera 
Company,"  purchased  the  freehold  of  a  plot  at 
ground  at  Newington  Butts,  in  the  parishes  of 
NewingtoD  and  St.  George  the  Martyr,  Surrey. 

2.  On  the  -aSth  April  1615,  Sir  Thomas  Hunt 
by  his  will  of  tbat  date,  gave  to  the  said  company 
201.  a  year  to  boild  an  bospital  containing  housea 
for  six  poor  men  free  of  the  company. 

3.  On  the  18th  Nov.  1616,  the  company  reoeived 
a  sum  of  501.  from  one  Bobert  Spence  towards  dte 
erecting  of  twelve  or  more  alnsbouiiesfar  the  poor 
of  the  said  company. 

4.  On  the  26th  May  1617,  at  a  court  of  the  aaid 
company,  it  was  decided  to  lay  out  4001.  upon  the 
erection  of  dwellings  for  twelve  persons,  incladiag 
tbe  purchase  of  tbe  ground.  Out  o(  this  money 
the  plot  of  ground  mentioned  in  paragraph  1 
was  purchased. 

5.  On  the  2nd  Oct.  1618,  letters  patent  were 
obtained  whereby  James  I.,  on  tbe  company's 
petition,  granted  licence  to  tbe  tben  wardens  of 
the  company  to  erect  and  establish  in  the  pariahee 
of  NewingUiQ  and  St.  George,  in  the  county  of 
Surrey,  or  one  of  them,  one  hospital  or  ^mshonae 
for  the  habitation  and  relief  of  so  many  qooc 
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people,  men  and  women,  free  of  the  company,  as 
tc^.tbe  said  wardens  and  assistants  of  the  said 
company,  and  their  successors,  should  seem  fit,  to 
be  called  St.  Peter's  Hospital,  founded  by  the 
wardens  and  commonalty  of  the  raistery  of 
fishmongers  in  the  City  of  London,  in  the  parish 
of  St^  .George  in  the  county  of  Surrey ;  and  the 
wardens  and  assistants  of  the  said  company  for  the 
time  being  were  incorporated  by  the  name  of 
••  The  Grovernors  of  St.  reter's  Hospital,  founded 
l^y  the  wardens  and  commonalty  of  ths  mistery 
of  fishmongers  in  the  City  of  London,  in  the 
parish  of  St.  Greorge  in  the  county  of  Surrey,  and 
of  the  lands,  possessions,  revenues,  and  goods 
thereof,"  with  power  to  use  a  common  seal  and  to 
hold  lands,  &c.,  and  to  make  laws  and  statutes  for 
the  government  of  the  hospital. 
'  On  the  16th  Nov.  1618,  Wm.  Hunt,  Esq.,  son 
and  heir  of  Sir  Thomas,  in  accomplishment  of  his 
father's  will,  granted  to  "  the  governors  of  St. 
Peter's  Hospital,  &c.,"  an  annuity  of  20Z.  to  be 
employed  as  in  the  said  Sir  Thomas  Hunt's  will 
mentioned.  This  annuity  was  granted  in  lieu  uf 
the  annuity  left  by  Sir  Thomas. 

7.  The  governors  of  St.  Peter's  Hospital  built 
on  the  land  bought  as  aforesaid  a  hospital  con- 
taining thirteen  almshouses. 

8.  On  the  23rd  Nov.  1618,  at  a  court  of  the 
company  held  on  that  day,  it  was  ordered  that 
there  should  be  placed  in  the  hospital  at  Christ- 
mas then  next  thirteen  poor  men  and  women,  six 
of  whom  were  to  receive  28.  weekly. 

9.  Several  other  gifts  have  subsequently  been 
made,  under  which  the  hospital  has  been  main- 
tained and  increased. 

10.  Hichard  Edmonds,  by  his  will,  dated  the 
29th  Dec.  1620,  gave  to  the  com  pony  a  certain 
freehold  tenement,  in  order  that  they  might  out 
of  the  rent,  when  sufficient  had  accumulated, 
build  two  almshouses  to  adjoin  the  almshouses  of 
tlie  said  company,  called  St.  Peter's  Hospital.  The 
tebtator  afterwards  corrected  this  devif>e  by  a 
codicil,  giving  the  house  to  the  Grovemors  of  St. 
Peter's  Hospital,  &c. 

11.  On  the  9th  Oct.  1626,  these  two  almshouses 
were  finished,  and  the  almspeople  were  admitted 
into  them  and  into  another  almshouse  which  had 
been  then  lately  also  erected  by  the  Governors  of 
St.  Peter  s  Hospital. 

12.  Seven  more  almshouses  were  afterwards 
added  to  the  hospital,  which  were  erected  by  the 
governors  at  the  expense  of  the  company.  The  last 
men^.ioned  ten  almshouses  were  erected  by  the 
governors  on  the  land  purchased  by  the  company, 
AS  mentioned  in  paragraph  1. 

13.  In  1636,  the  old  hospital,  as  it  has  since 
been  termed,  containing  the  before-mentioned 
twenty-two  almshouses,  was  completed,  but  it  did 
not  cover  all  the  land  purchased  by  the  company 
as  aforesaid. 

14  On  the  14th  Aug.  1719,  one  James  Hulbert 
by  will  gave  all  the  residue  of  his  personal  e»<tate 
to  the  comj)any,  to  lay  out  so  much  thereof  as 
they  should  think  net'csi-ary  for  the  erecting  alms- 
houses for  the  maintaining  twenty  poor  men  and 
women  for  ever,  and  the  other  part  thereof  was  to 
go  towards  the  maintenance  of  such  poor  persons 
and  for  kecpinc:  the  naid  almshouses  m  repair,  and 
for  defrnyiug  the  charges  and  expenses  of  the 
trust.  The  said  James  Hulbert  in  his  liftetime, 
by  a  letter  addressed  to  the  court  of  the  company, 
expressed   a    wish  that  his  mtended  almshouses 


should  be  erected  on  a  piece  of  groand  bdongiBg 
to  the  company  lying  on  the  south  side  of  St;* 
Peter's  Hospital,  and  that  they  shonld  be  gofremed 
by  the  same  rules  as  were  then  in  existence  for 
governing  such  hospital.  The  piece  of  groond 
referred  to  was  the  remaining  portion  of  the  land 
purchased  by  the  company  as  aforesaid,  bat  which 
was  not  occupied  by  the  old  hospital. 

15.  From  this  bequest  twenty  additional  alms* 
houses  were  accordingly  built,  making  the  nnmbsr 
forty-two,  which  were  maintoined  by  the  gover> 
nors  and  company  till  the  removal  of  the  hospttd 
to  Wandsworth. 

16.  In  the  year  1848  the  company  pnrchiied 
the  fee  simple  of  a  plot  of  ground  at  Wandsworth, 
the  land  tax  of  which  was  and  is  redeemed. 

17.  On  the  27th  July  1849,  the  Yioe-ChanoeDor 
of  England,  by  an  order  made  in  a  suit  instituted 
in  the  High  Court  of  Chancery,  on  the  infani» 
tion  of  her  Majesty's  Attorney-Genet  al,  oo  the 
relation  of  John  Money  Wrench  against  the  coo* 
pany,  ordered  that  the  company  shonld  be  it 
liberty,  at  their  own  expense,  to  take  down  tiie 
said  forty- two  almshouses,  and  to  erect  an  eqatl 
number  of  new  almshouses  in  lieu  thereof,  npoo 
the  piece  of  ground  belonging  to  the  company  it 
Wandsworth  aforesaid,  upon  the  terms  of  the 
company  being  allowed  to  appropriate  to  thdr  ova 
use  the  materials  of  the  almshouseH  so  to  be  tahes 
down,  and  to  appropriate  and  hold  the  site  Uiereof 
discharged  from  the  charitable  trosts  to  lihkh 
they  were  then  subject  as  aforesaid. 

18.  The  company  accordingly  took  down  the 
said  forty-iwo  almshouses,  and  erected  anequl 
number  of  new  almshouses  in  their  stead  npos 
the  said  ground  at  Wandsworth,  which  new  alms- 
houses have  ever  since  been  occupied  and  used 
for  the  purposes  of  the  said  charities. 

19.  When  the  land  at  Newington  had  been 
cleared  under  the  authority  of  the  order  men- 
tioned in  paragraph  17,  the  plaintiff  hanng 
entered  into  an  agreement  with  the  company  lor 
a  building  lease,  erected  a  messuage  on  a  portion 
thereof,  and  on  the  8th  March  1860  the  eiid 
company  demised  such  portion  to  the  plaintiff 
with  the  said  messuage  erected  thereon  to  bin 
for  the  term  of  seventy -two  years  from  the  29th 
Sept.  1858,  at  a  peppercorn  rent  for  the  first  jeer, 
and  at  a  yearly  reuii  of  125L  for  the  residue  of  the 
term. 

20.  The  land  included  in  such  lease,  situate ii 
the  parish  of  St.  George,  and  now  in  the  possesnos 
of  the  plaintiff,  is  a  portion  of  the  land  parchseed 
by  the  company  as  mentioned  in  parasraphs  1  and 
4,  and  which  from  the  year  1618  to  1850  was  h^ 
for  the  uses  and  purposes  before  mentioned,  tad 
such  land  formed  a  portion  of  the  site  of  the  oU 
hospital  which  was  erected  before  1636. 

21.  Neither  the  said  land  nor  the  huildiiigs 
erected  thereon  were  assessed  to  the  land  tu 
until  the  almshouses  were  palled  down  after  the 
making  of  the  order  of  the  High  Court  of 
Clianoery  as  before  mentioned. 

22.  In  the  year  1852,  a  building  agreement  vie 
entered  into  by  the  said  company  with  one  Robert 
Davis  Hea  by  which  the  said  (x>mpany  agreed  to 
grant  to  the  said  Robert  Davis  Rea  a  lease  of  the 
whole  of  the  ground  purchased  by  the  oampuj 
as  stated  in  paragraphs  1  and  4  (indndinff  tke 
land  afterwards  occupied  by  the  sftid  ^Swari 
Harris  Babbits),  and  the  said  land  iaehided 
such  building  agreement  was  in  the  jesr  l^ 
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•saessed  to  the  land  tax  at  an  annual  valae  of 
6001. 

23.  The  said  Bobert  Dayis  Bea  paid  the  land  tax 
upon  Bach  Taloation  for  the  year  1854,  but  sach 
payment  by  the  said  Bobert  Davis  Bea  was  not 
made  with  the  knowledge  or  by  the  consent  of  the 
said  company. 

24.  The  plaintiff  was  first  charged  and  assessed 
to  the  land  t<ax  for  and  in  respect  of  the  said  land 
in  his  possession  in  the  year  1860.  He  always 
refosed  to  pay  the  land  tir  which  has  been  made 
yearly  since  that  year.  In  the  month  of  Jane 
l871,  the  defendant  acting  as  the  agent  and 
collector  of  the  commisBioners  seized  on  their 
behalf  the  plaiutifiTs  goods  for  the  parpose  of 
enforcing  payment  of  the  sum  of  2272.  be,  lOd., 
being  the  arrears  of  land  tax  alleged  to  be  due  up 
to  that  time.  The  heading  of  the  land  tax  assess- 
ment is  as  follows : 

"  1860-61.  In  the  parish  tithing;  or  place  of  St. 
(xeor^e,  south  division,  in  the  division  of  Soath- 
irark  m  the  County  of  Surrey. 

"  An  assessment  made  for  granting  an  aid  to 
Her  Miyosty  by  a  land  tax  to  be  raised  in  Great 
Britain  for  the  service  of  the  year  1860,  in  pur- 
suance of  an  Act  passed  in  the  38th  year  of  the 
reign  of  King  G^rge  HI.  intituled  '  an  Act  for 
ffranting  an  aid  to  His  Majesty  by  a  Land  Tax  to 
be  raised  in  Great  Britain  for  the  service  of  the 
year  1798,'  and  of  another  Act  passed  in  the  42nd 
year  of  the  said  king's  rei^,  intituled  '  An  Act  for 
consolidating  the  provisions  of  the  several  Acts 
Dassed  for  tne  reaemption  and  sale  of  the  land 
:ax  into  one  Act,  and  for  making  further  provision 
for  the  redemption  and  sale  thereof.' 
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25.  The  difference  between  the  sums  of  125Z. 
and  500Z.  represents  the  sum  at  which  the  com- 
missioners assessed  the  annual  value  of  the  lands 
and  houses  now  in  the  possession  of  the  plaintiff 
over  and  above  the  rent  reserved  to  the  said  com- 
pany in  respect  thereof  as  hereinbefore  seated, 

26.  The  Act  of  4  Will.  &  M.  c.  1,  which  was 
passfMl  in  1692,  bv  sect.  25  provided  that  nothing 
therein  contained  should  extend  to  charge  any 
hospital  for  or  in  respect  of  the  sites  of  the  said 
hospital,  and  the  38  Geo.  3,  c.  5,  s.  29,  enacted  that 
all  such  lands  belonging  to  any  hospital,  or  alms- 
house, or  settled  to  any  charitable  or  pious  use  as 
wore  assessed  in  the  fourth  year  of  the  reign  of 
their  late  majesties  King  William  and  Queen  Mary 
should  be  liable  to  be  charged  to  land-tax,  and 
that  no  other  lands,  tenements,  or  hereditaments, 
Ao.,  then  belonging  to  any  hospital,  or  almshouse, 
or  settled  to  any  charitable  or  picas  uses  as  afore- 
aaid  should  be  charged  to  land-tax  by  that  Act. 

27.  Sect.  25  of  the  said  Act  38  Qeo.  3,  c.  5,  pro- 
Tides  that  nothing  in  that  Act  contained  shall 
extend  to  charge  (inter  alia)  any  hospital  in  En^^- 
land,  Wales,  or  Berwick-upon-Tweed  for  or  in 
respect  of  the  sites  of  the  said  hospital,  or  any  of 
the  buildings  within  the  walls  or  limits  of  the  said 
hoapitalt  or  to  charge  any  hospital  or  almshouse 
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in  England,  Wales,  or  Berwick-upon-Tweed  for  or 
in  respect  on\j  of  any  rents  or  revenues  which  on  or 
before  the  said  25th  March,  1693,  were  payable  to 
the  said  hospital  or  almshouse,  being  to  be 
received  and  disbursed  for  the  immediate  support 
and  relief  of  the  poor  of  the  said  hospital  and 
almshouse  only.  And  by  sect.  26  it  is  provided 
that  no  tenants  that  hold  and  enjoy  any  lands,  or 
houses,  or  other  ^prant  from  the  said  hospitals  or 
almshouses  do  claim  or  enjoy  aoy  freedom,  exemp* 
tion,  or  advantage  by  this  Act ;  but  that  all  the 
houses  and  lands  which  they  so  hold  shall  be 
rated  and  assessed  for  so  much  as  they  are  yearly 
worth  over  and  above  the  rents  reserved  and 
payable  to  the  said  hospitals  or  almshouses  to  be 
received  and  disbursed  for  the  immediate  support 
and  relief  of  the  poor  of  the  said  hospitals  and 
almshouses. 

The  question  for  the  opinion  of  the  court  is  : 

Wbetnnr  the  land  in  possession  of  the  plaintiff 
is  liable  to  be  charged  and  assessed  by  the  Land- 
Tax  Commissioners  to  the  land-tax. 

If  the  court  shall  answer  this  question  in  the 
affirmative,  judgment  is  to  be  entered  for  the 
defendant  with  costs. 

If  in  the  negative  their  judgment  is  to  bo  en- 
tered for  the  plaintiff  for  2277.  be.  lOd.  with  costs. 

The  SoUcitor-Oeneral  (Sir  H.  Gitfard,  Q.C.,  with 
him  Poland),  argued  for  the  plaintiff. — The  intention* 
of  the  Legislature  concerning  the  land-tax  seems 
to  have  been  to  give  to  all  existing  hospitals  the 
benefit  of  exemption  as  to  the  land  they  then, 
occupied.  Even  when  removed  to  other  landi 
that  benefit  is  continued  by  the  improved  price 
which  the  exemption  would  cause  the  land  pre- 
viously occopiea  to  have  produced  for  the  pro- 
prietors in  each  case.  The  words  of  38  Geo,  3,  c. 
5,  s.  29,  are  sufficient  to  preclude  the  plaintiff's 
liiftbili^  in  this  case. 

E.  Olarke  (with  him  Lyon),  for  the  defendant. — 
The  case  of  Lord  Colchester  v.  Kewney  (L.  Bep. 
2  Ex.  253),  was  a  decision  of  the  Exchequer 
Chamber  that  no  exemption  attached  to  land 
devoted  subsequently  to  the  land-tax  Arts  to  new 
hospitals.  This  ver^  question  was  alluded  to  in 
the  judgment  of  WiUes,  J.,  and  the  argument  for 
exemption  under  such  circumstances  as  these  was 
said  to  be  without  basis  as  to  its  application  to 
the  point  then  before  the  court.  Willes,  J.  said, 
at  page  257,  '*  First,  as  to  the  question  of  whether 
land  used  as  a  hospital  at  the  time  both  Acts  were 
passed,  but  since  (as  in  the  case  of  St.  Thomas's 
Hospital)  diverted  to  another  purpose,  must  in 
its  new  use  be  taxed,  it  do^s  not  now  call  for 
decision.  When  it  arises,  it  will  probably  be  said 
on  the  part  of  the  public,  insisting  upon  its 
liability,  that  the  reason  for  the  exemptiou  ceasing 
the  exemption  itself  ceases :  that  it  applied  only 
so  long  as  the  land  continued  to  be  used  in  the 
state  in  which  it  then  was.  On  the  other  hand  it 
will  be  urged  that  the  intention  of  the  Act  was 
to  treat  hospitals  and  other  exempted  institutions 
as  having  redeemed  the  land-tax,  not  only  whilst 
they  themselves  used  the  land,  but  when  they 
came  to  dispose  of  it.  These  would  be  the  formulas 
which  would  have  to  be  adopted  as  the  expression 
of  the  two  opposed  views,  but  whichever  view  the 
court  might  adopt,  it  would  not  affect  the  present 
case,  for  it  is  obvious  that  no  such  considerations 
here  arise." 

The  SoUeUoT'Oeneral,  in  reply. 

Cur.  odn .  ^MuU, 
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Jan,  16. — Lttsh,  J.  deUyered  the  written  jndg- 
ment  of  the  court  (Cookbunii  G.  J.  and  Lash,  J.). — 
The  question  in  this  case  is  whether  the  site  of  an 
ancient  hospital  which  was  in  existence  before  the 
passing  of  the  Land  Tax  Act  (38  Qeo,  3,  o.  5),  and 
was,  therefore,  exempted  from  assessment  to  the 
land  tax  by  the  express  provisions  of  that  Act, 
still  retains  the  exemption,  although  the  hospital 
has  been  removed  to  another  site,  and  the  land 
has,  by  a  decree  of  the  Court  of  Chancery,  been 
discharged  from  the  charitable  trusts.  The  history 
of  the  institution  is  stated  in  the  case.  It  will  l>e 
sufficient  here  to  observe  that  the  hospital  was 
erected  and  chartered  before  the  passing  of  the 
4  Will.  &  Mary  c.  1,  that  it  was  considerably 
enlarged  in  subsequent  years,  and  that  it  was 
maintained  until  the  year  1849,  when  a  decree  was 
made  enabling  the  governors  to  take  down  the 
forty-two  almshouses  of  which  the  charity  then 
consisted,  and  to  erect  an  equal  number  of 
bouses  upon  another  piece  of  ground  which  had 
been  obtained  for  the  purpose.  This  was  done 
and  the  land,  the  site  of  the  old  foundation,  was 
let  to  the  plaintiff  on  a  building  lease.  We  took  time 
after  the  argument  to  look  into  the  Land  Tax 
Acts,  and  we  have  come  to  the  conclusion  that  the 
defendant's  construction  of  them  is  the  right  one, 
and  that  the  land  has  become  and  is  chargeable  to 
the  land  tax.  The  38  Geo.  3,  o.  5,  made  perpetual 
as  regards  the  land  tax  by  c.  60  of  the  same  year, 
is  in  substance  a  re-enactment  of  the  4  Will.  &  Mary 
e.  1.  But  it  is  necessary  to  go  back  to  the  older 
statute  in  order  to  make  the  sections  of  the  later 
Act  intelligible.  The  25th  section  of  the  Act  d 
William  and  Mary  provides  that "  nothing  therein 
contained  shall  extend  to  chanre  any  college  or 
hall  in  either  of  the  two  unversities  or  the  colleges 
of  Windsor,  Eton,  Winton,  or  Westminster,  or  the 
corporation  of  the  governors  of  the  charity  for 
relief  of  poor  widows  and  children  of  clergymen, 
or  the  college  of  Bromley,  or  any  hospital  for  or  in 
respect  of  tne  sites  of  the  said  colleges,  halls,  or 
hospitals,  or  to  charge  any  of  the  houses  or  lands 
belonging  to  Christ's  Hospital,  St.  Bartholomew's, 
Bride weU,  St.  Thoma8*8  and  Bethlehem  Hospital, 
or  the  said  corporation  of  the  governors  for  the  relief 
of  (>oor  widows  and  children  of  clergymen,  or  the 
college  of  Bromley ;  nor  to  extend  to  charge  any 
other  hospitals  or  almshouses  for  or  in  respect  only  of 
any  rents  or  revenues  payable  to  the  said  hospitals 
or  almshouses  being  to  be  received  and  disbursed 
for  the  immediate  use  and  behoof  of  the  poor  in 
the  said  hospitals  or  almshouses  only.  The 
subjects  of  this  exemption  are,  first,  the  hospitals 
themselves ;  secondly,  the  houses  or  lands  belong- 
ing to  certain  specified  hospitals,  and  thirdly,  the 
rents  and  revenues  payable  to  any  other  hospital 
for  the  immediate  use  of  the  poor  in  them.  By 
the  next  clause,  sect.  26,  the  tenants  of  hospiti^ 
lands  are  declared  not  exempt  from  chargeability 
for  so  much  as  these  lands  are  worth  over  and 
above  the  rents  they  pay.  The  25th  section  of 
the  present  Ace  in  like  manner  exempts  these 
three  classes  of  property,  but  with  limitation  as  to 
the  second  and  third  class.  It  provides  that  nothing 
in  the  Act  shall  extend  to  charge  "  any  hospital 
for  or  in  respect  of  the  site  of  the  said  hospital  or 
any  of  the  buildings  within  the  walls  or  limits  of 
the  same,  or  to  charge  any  of  the  houses  or 
lands  which  on  or  before  the  25tih  M^ktcIdl  1693 
(the  period  when  the  4  Will.  &  Mary  waa  m  toTceV 
And  belong  to  Christ's  Hospital,  St.  Baitih.o\omeVa« 


Bridewell,  St.  Thomas,  and  Bethlehem  Hoapitals, 
or  the  corporation  of  governors  of  the  charity  for 
fhe  relief  OS  poor  widows  and  children  of  clergymen, 
or  the  college  of  Bromley,  or  shall  extend  to 
charge  any  other  hospitals  or  almshouses  for  or  in 
respect  of  any  rents  or  revenues*  which    on  or 
before  the  said  25th  March  1693,  were  payable  to 
the  said  hospitals  or  almshouses,  being    to   be 
received  and  disbursed  for  the  immediate  use  and 
relief  of  the  poor  of  the  said  hospitals  and  alms- 
houses only.'     It  will  be  observed  that  this  Act^ 
while  it  preserves    the   immunity    of   hospitsli 
themselves,  without  regard  to  the  date  of  their 
institution  to  the  same  extent  as  did  the  Act  ol 
Will.  A  Mary,  limits  the  exemption  as  r^;ard8  their 
sources    of    income    to    such    lands,    rents,  and 
revenues  as  belonged  to  them  on  the  25th  March 
1693.    The  consequence  is  that  hospitals  erected 
since  that  period  enjoy  exemption  from  land  tax 
as  regards  their  sites,  but  not  as  regards  any  hmdi 
or  rent  which  may  belong  to  them  as  sooroes  of 
income  apart  from  the  site  of  the  hospitals  them- 
selves.   And  as  regards  ancient  hospitals,  vis., 
such  as  were  in  existence  in  1693,  it  they  hsfe 
since  accjuired  any  additional  lands  not  occupied 
as  the  site  of  the  hospital  itself,  those  lands  are 
chargeable  with  the  land  tax.    Hence  the  42  Gea 
3,    c.    116,    contains  provisions,  which  expressly 
enable  governors  of  hospitals  to  redeem  the  land  tax 
chargeable  on  the  hospital  lands.    The  26th  secooii 
of  the  Act  in  question,  like  the  26th  section  of  tht 
Act  of  Will.  &  Mary,  makes  the  tenants  chargeable 
for  any  excess  of  value  over  the  rents  they  pay. 
The  27th  section  enacts  that  tenants  who  by  the 
terms  of  their  leases  are  bound  to  pay  all  taxes, 
3haU  be  charged  at  the  full  value  of  their  hoktinge. 
The  28th  provides  for  settling  disputes  as  to  & 
lands  which  ought  to  be  assessed,  Ac    Then  oomee 
the  29th,  upon  which  a  good  deal  of  the  argument 
was  founded.      It  is  in  these  terms   **  provided 
always,  and  be  it  further  enacted  that  all  voA 
lands,  revenues,  or  rents  belonging  to  any  hospital 
or  almshouse,  or  settled  to  any  charitable  or  pious 
use  as  were  assessed  in  the  4th  year  of  the  reign 
of  King  William  and  Queen  Mary,  shall  be  aod 
are  hereby  adjudged  to  be  liable  to  be  charged 
towards  the  payment  of  this  present  aid,  and  tuft 
no  other  lands,  tenements,  revennes,  or   renfta, 
whatsoever   then    belonginir  to   any   hospital  cr 
almshouse,  or  settled  to  any  charitable  or  pioos 
uses  as  aforesaid,  shall   be   charged,    taxed,  or 
assessed  by  virtue  of  this  Act  towards  the  said 
sum  to  be  raised  &a,  anything  herein  oontamed 
to  the  contrary  notwithstanding."    This  sectkn, 
which  it  must  be  admitted  is  not  happily  framed, 
seems  to  us  to  be  merely  a  corollary  to  the  25di 
section,  and    to  be   intended   to  emphasise  the 
words  of  limitation  we  have  jost  obeerved  upon. 
For  whereas  that  section  says,  that  lands  and 
rents,  which  were  in  1693  exempted  as  hdoagiac 
to  a  hospital,  shall  be    still   exempt,    the  SStt 
section  adds  what  was  necessarily  implied,  that  all 
lands  which  were   then   assessed    shall  reottia 
chargeable,  and  that  lands  whicdi  were  not  Qnm 
assessed  shall  not  be  now  assessed.    It  seaBS 
unnecessary  to  observe  that  both   sectioDa  deil 
with  hospital  lands,  lands  belon^^in||^  to  or  firaiag 
the  site   of  an  existing  hosfntaL    The  kad  ia 
(question  was  the  site  of  a  hospital,  and  as  wadk 
it  was  exempted  by  the  express  language  of  the 
^"Oki  ^^Y^Ti'Q^TxVSi^e  erectioii  of  the  nsir  hoiiRlil 
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decree  mentioned  in  tbe  case,  disoharged  from 
the  charitable  trust.  So  long  as  it  was  tbe  site 
of  a  hospital,  it  was  the  subject  of  a  special  ex- 
emption conferred  npon  it  in  consideration  of  its 
eleemosynary  character,  bat  when  it  ceased  to  be 
BO,  it  ceased  to  be  within  tbe  25th  section,  and  fell 
ander  the  general  taxing  clause.  The  act,  as  we 
have  seen,  does  not  exonerate  all  hospital  lands. 
Wby  shoald  it  be  supposed  that  the  Legislature 
intended  that  lands  once  exempted  from  charge 
because  they  belonged  to  a  bospital,  should  be 
for  ever  exempted  though  they  cease  to  be  hospital 
lands?  There  is  not  a  word  in  the  Act  which 
shows  an  intention  to  perpetuate  the  immunity  or 
to  continue  it  longer  tnan  the  land  should  be  used 
for  the  special  purpose  in  consideration  of  which 
the  privilege  was  granted,  nor  can  any  reason  be 
suggested  why  it  should  be.  Our  judgment  is 
therefore  for  the  defendant. 

Judgment  for  defendant. 

Solicitor  for  plaintiff :  0,  0.  Hwnphreye. 
Solicitors  for  defendant:  Simpson  and  Palmer, 


Wednesday,  Jan,  31, 1877. 

Cols  v.  Manning. 

Bastardy  Act  1872,  «.  4 — CorrohoraHon  of  evidence 
of  mother — AdmissUnlity  of  evidence  as  to  circum' 
stances  prior  to  begetting  of  child. 
On  the  hearing  of  an  affiliation  case,  evidence  in 
corroboration  of  the  evidence  of  the  mother  is 
admissible,  although  the  particulars  to    which 
such  evidence  testifies   happened   prior  to    the 
begetting  of  the  child. 
By  the  Bastardy  Act  1872,  s.  4,  the  justices,  on  an 
affiliation  summons,  **  shall  hear  the  evidence  of  the 
woman,  and  such  other  evidence  as  she  may  pro- 
dtAce,*'  and  also  any  evidence  tendered  by  the  person 
alleged  to  be  the  father,  **and  if  ths  evidence  of 
the  mother  be  corroborated  in  some  Tnaterial  partv 
cular  by  other  evidence  to  the  satisfaction  gf  the 
justices,"  they  may  adjudge  the  man  to  be  the 
putative  father. 
The  appellant  having  been  delivered  of  a  bastard 
child  in  Oct,  1875,  and  having  applied  for  an 
affiliation  order  against  the  respondent : 
Held,  tlial  evidence  of  the  appellant  and  the  respon* 
dent  having  been  frequently  surprised  togetJutr  in 
the  summer  of  1874,  was  evidence  admissible  in 
corroboration  of  the  appellant. 
This  was  a  case  stated,  under  20  &  21  Yict.  c.  43, 
bj  Ralph  A.  Benson,  Esq.  stipendiary  magistrate. 
Bitting    at   the   Southwark    Police-court,  in  the 
county  of  Surrey,    and    the    following  are  the 
material  parts  of  such  case. 

The  appellant  had  preferred  a  complaint  against 
the  respondent  unaer  the  3rd  section  of  the 
Bastardy  Laws  Amendment  Act  1872  (35  &  36 
Vict.  c.  65),  charging  that  the  respondent  was  the 
father  of  a  bastard  child  of  the  appellant,  born 
within  the  twelve  months  next  precMeding  the  date 
of  the  complaint.  The  magistrate  dismissed  the 
complaint.  It  was  proved  at  the  hearing  on  the 
part  of  the  appellant,  and  found  as  a  fact  that  the 
said  appellant  had  been  delivered  of  a  bastard 
child  on  the  10th  Oct.  1875,  and  the  appellant 
swore  that  the  respondent  was  the  father  of  such 
dhild«  the  connexion  having  taken  place  at  the 
vsspondent's  house  where  he  had  taken  her  on  an 
erening  in  Jan.  1875.  Of  that  meeting  and  that 
iDtej*coar8e  there  was  do  corrobon^tiYe  evidence,. 


nor  was  the  magistrate  satisfied  with  such  evi- 
dence as  was  adduced  of  subsequent  conversations 
between  the  friends  of  the  ^pellant  and  tbe 
respondent.  But  it  was  proved  to  his  entire  satis- 
faction that  during  the  summer  of  1874  several 
months  before  the  child  could  have  been  begotten, 
the  parents  of  the  appellant,  with  whom  previously 
to  that  date  the  respondent  had  been  on  terms  of 
great  friendship  and  intimacy,  refused  him  the 
house  and  quarrelled  with  him  owing  to  their  sus- 
picions witn  regard  to  his  conduct  towards  the 
appellant.  Thev  deposed  that  they  surprised  the 
appellant  and  toe  respondent  together  on  more 
tnan  one  occasion ;  that  the  door  of  the  parlour 
where  they  were  was  closed  for  a  minute  or  two 
against  them ;  that  the  appellant  sat  on  the  knee  of 
the  respondent,  and  to  other  circumstances  which 
would  have  had  great  effect  on  the  judgment  of 
the  magistrate  had  they  occurred  at  or  about  the 
time  the  child  might  have  been  begotten.  The 
appellant  was  rather  of  weak  intellect,  but  there 
was  no  evidence  of  any  similar  misconduct  on  her 
part  with  other  men  than  the  respondent.  After 
taking  time  to  consider,  the  magistrate  was  of 
opinion  that  he  was  not  at  liberty  so  to  interpret 
the  words  of  the  statute,  "  if  the  evidence  of  the 
mother  be  corroborated  in  some  material  parti- 
cular "  (35  &  36  Vict.  c.  65,  s.  4)  as  to  include  evi- 
dence of  the  foots  long  antecedent,  and  having  no 
direct  relation  to  the  actual  begetting  of  the  child, 
however  strong  might  be  the  moral  conviction 
that  such  facts  might  convey  to  his  mind,  but 
that  the  word  "  material  **  must  be  taken  to  imply 
a  closer  connection  of  the  **  particular  "  in  question 
than  was  apparent  in  the  case,  with  occurrences  at  • 
or  about  tbe  time  when  the  child  must  have  been 
begotten,  or  with  subsequent  words  or  actions  of 
the  respondent  tending  to  fix  the  paternity. 

The  case  concluded  as  follows : "  If  the  court  shall 
be  of  opinion  that  it  was  within  my  discretion  and 
legally  competent  to  me  according  to  the  require- 
ments of  the  above  section  of  the  statute  to  bold 
the  evidence  above  set  forth  as  corroborating  "  in 
some  material  particular*'  the  evidence  of  the 
mother,  then  I  prav  the  court  to  remit  the  case  for 
rehearing  with  their  opinion  thereon,  or  otherwise 
to  make  such  order  as  to  the  court  shall  seem  fit." 

Spearman  and  Saffery,  for  the  appellant,  re- 
ferred to 

Hodges  v.  Bennett,  5  H.  &  N.625 ;  2  L.  T.  Bep.  K.  8. 

190,  per  Martin,  B. ; 
£.  V.  Pearcy,  17  Q.  B.  902 ;  18  L.  T.  Kep.  N.  S.  238; 

16  Jur  193 : 
Laiorence  v.  IngrMre,  20  L.  T.  Eep.  N.  S.  391  ; 

as  authorities  under  the  Act  of  7  &  8  Vict.  c.  10 
(which  does  not  differ  with  respect  to  the  provi- 
sion as  to  corroboration  from  the  Bastardy  Act 
1872)  that  the  question  was  one  for  the  magistrate 
to  determine.  They  were  stopped  by  the  court, 
who  called  upon 

John  Thompson,  for  the  respondent,  who  argued 
that  the  words  "  material  particular  "  must  receive 
a  limited  construction.  Iso person  would  be  safe  if 
evidence  dating  so  far  back  could  be  held  admis- 
sible. [Mellob,  J. — ^That  objection  goes  rather 
to  the  weight  of  the  evidence  than  to  its  admissibi- 
lity.] 

Mellob,  J. — I  am  of  opinion  that  the  stipen- 
diary magistrate  has  taken  a  wrong  view  of  the 
law.     He   should   have   reoav^^  xJo^s^  «siv^^sos», 
and  iadgaai  ol  \»\i^  n»«i^\»  ol  \^.  '^^wi  *^  xw^^'^ 
of  Uw  to  e«i\vk^  ftufSi  wAew».'^>c:v^  \ax^\.  ^^^ 
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might  not  be  yery  material  according  to  the  peon- 
liar  drcnmstanoes  of  each  case.  Here  it  afforded 
material  corroboration  as  showing  an  antecedent 
probability  that  the  respondent  was  the  father  of 
the  appellant's  child. 

Field,  J. — I  am  of  the  same  opinion.  The  case 
mnst  be  remitted  to  the  magistrate  for  his  deter- 
mination, after  hearing  tlie  excluded  evidence. 
The  object  of  the  Bastardy  Acts  is  to  give  a  single 
woman  the  right  of  having  her  child  maintained 
by  the  father.  As  the  paternity  is  proyed  by  the 
eyidenee  of  the  woman,  and  as  tnere  is  f^reat 
danger  in  admitting  the  evidence  of  one  smgle 
person  against  another  single  person  in  reference 
to  that  wnich  is  ordinarily  secret,  the  Legislature 
has  thought  fit  to  require  that  the  evidence  of 
the  mother  shall  be  "  corroborated  in  some 
material  particular.*'  But  no  restriction  has  been 
imposed  with  reference  to  dates.  That  the  evi- 
dence would  haye  been  material  if  it  had  testified 
to  &cts  happening  between  the  begetting  and  the 
birth  is  not  disputed.  It  is  for  the  magistrate 
to  decide  whetner  eyidenoe  testifying  to  fiusts 
happening  earlier  is  material  or  not. 

JudgmmUfor  the  (MppeUanL 

Sdicitors  for  the  appellant,  OordweU  and  Tew 
man. 

Solicitors  for  the  respondent,  HieJcUn  and 
WcLshingUm, 


Wednesday,  Jan.  24, 1877. 

YXRDIN    V.  W&AT  AKD  A50THXK. 

Voting  paper,  fabrication  of—Proeecution  by  un» 
eueeesfful  candidate — '* Party  aggrieved" — Public 
Health  Act  1875. 

By  the  Public  Health  Act  1875,  s.  253,  proceedings 
for  the  recovery  of  any  penaiiiee  under  the  Act 
shaU  not  he  taken  by  any  person  other  tha/n  by  a 
party  aggrieved.  .  .  .    By  rule  69  of  schedule  2, 
any  person  who  fahricaies  any  voting  paper  is 
liable  to  a  penalty  not  exceeding  202. 
The  appellant  and  M.  were  candidates  at  an  election 
unaer  the  Act.    A  voting  paper  fabricated  by  the 
respondents   gave    three  votes  to  M.,  who  was 
elected  by  a  majority  of  five  votes. 
Held  (on  a  case  stated  by  justices  under  20  ^-21 
Vict,  c  43),  thai  the  appellant  was  a  "party 
aggrieved.** 
Per  L%uh. — A  candidate  would  be  a  party  aggrieved 
whether  the  fabricated  votes  turned  the  eieciion  or 
fMt. 
This  was  a  case  stated  by  justices  of  the  borough 
of  Middlewich,  in  the  county  of  Chester,  and  the 
following  are  the  material  pa^  of  such  case : 

The  respondents  were  charged  with  fabricating 
the  yoting  paper  of  one  Anne  Dudley,  who  was 
entitled  to  three  yotes  at  an  election  for  the  office 
of  member  for  the  Wharton  Ward  of  the  Local 
Board  District  of  Winsford.  The  information 
was  preferred  at  the  petty  sessions  held  at  Middle- 
wick  in  the  county  of  Chester. 

There  were  only  two  candidates,  t<he  appellant 
and  Mr.  Moss.  Mrs.  Dudley's  yoting  paper,  to 
the  fabricating  of  which  one  of  the  respondents 
pleaded  guilty,  was  found  when  opened  by  the 
jmroper  officer  to  giye  three  yotes  to  Mr.  Moss. 
The  result  of  the  election  vras  the  return  of  Mr. 
Moss  by  fiye  votes,  the  appellant  receiving  eighty- 
nine,  and  Mr.  Moss  ninety-four  TOtes.    The  appel- 


lant  haying   preferred   an    infonnalioo    aninst 

the  respondents  for   fobricating    Mra.  Dodley's 

three  yotes,  the  justices  dismissed  the  intormatioB, 

being  of  opinion  that   the   appcdlant  was  not  a 

party  aggrieved  within  tho  meaning  of  the  253rd 

section  of  the  Public  Health  Act  1875  (88  A  39 

Vict,  a  55),  which  is  as  follows : 

Fiooeedings  for  the  veooveiy  of  any  penalty  vndvtyi 
Aot  shall  not,  ezoept  as  in  this  Aot  is  eipreMilj  bhk 
vided,  be  had  or  taken  by  any  person  ottMr  thaa  tja 
party  aggrisved,  or  by  the  local  authority  .  •  .  wtttal 
the  oonaent  of  uns  Attomey.GeoieraL 

The  sanction  of  the  Attorney-General  not  having 

been  obtained,  the  question  for  the  oooxt  was 

whether  the  appellant  was  a  "party  aggrieved" 

within  the  meaning  of  the  above  aection. 

Qye,  for  the  appellant,  cited 

Boyee  v.  HxggvM, UO.B.  1 ;  23  L.  J.  5,0.  P. ; 
Hms  V.  UarthaO,  27 L.  T.  Bep.  285^  Ex.;  2  H.4H. 

755; 
Boehiwrt  v.  AtherUyt  I^  Bep.  1  Ez«  D.  511 ; 

and  argued  that  as  the  appellant's  election  might 
haye  been  turned  by  the  three  fiibrioated  votv 
being  given  for  him  instead  of  for  his  opponeoti 
he  was  clearly  a  "  party  aggrieyed." 

TickeU,  for  the  respondent,  relied  on  HeXUs  v. 
Marshall  (ubi  sup.),  in  whicdi  case  it  was  hell 
under  the  corresponding  sect.  133»  of  the  Poblie 
Health  Act  1848  (repealed  by  the  Pablic  Health 
Act  1875,  and  substantially  identioal  with  aeoL 
253  of  the  latter  Act),  that  where  a  partj  d» 
qualified  is  returned  and  acts,  a  defeated  oandwfali 
is  not  a  "  party  aggrieved." 

The  CouBT  (Mellor,  and  Lush,  J  J.),  were  dea^ 
of  opinion  that  the  appellant  was  a  iMur^  aggrieved. 
Ana  Lush,  J.  said  tnat  he  thought  iim^  a  oaodi- 
cate  would  be  ag^eyed  by  a  fabricated  yote  beiM 

S'ven  against  mm,  wheliier  the  electi<m  woom 
kye  been  turned  by  such  &bricated  yote  or  not 

Judgment  for  1km  mpptOwsL 

Solicitor  for  the  appellant,  C.  B.  Ouff. 
Solicitors  for  the  respondent,  H.  TyrreSL 


QBJOWV 

B^portad  by  JoxM 


Saturday,  Feb.  3, 1877. 

(Before  Ksllt,  G.B.,  Mbllob,  J.,  Dsvxijr,  J., 
Field,  J.,  and  Huddlbstoh,  B.) 

Bso.   V.   Edwasbs  um    Sta.cst. 

Larceny — Diseased  cattle  buried  m  Aa  soil. 

Three  pigs,  bitten  by  a  mad  dog,  were  skat  amd  bmnsi 
on  the  owner's  land  three Jeet  below  the  eurfaes  sf 
the  soil  There  was  no  intention  of  digging  Asm 
up  again  or  of  making  any  use  of  iken^  hut  iis  seme 
evening  the  prisoners  dug  then^  up,  carried  tkem 
away  and  afterwards  sold  them  for  9L  Ss.  9d.  Tk< 
jury  found  that  there  wcu  no  ahandonment  ef  ths 
property  in  the  pigs  by  the  owners  and  eonmdsi 
the  prisoners  of  larceny. 

Hdd,  that  larceny  would  lie  notwUkeJamdine  As 
dead  pigs  were  buried  in  ike  Umdikrmfeet  bdasf 
the  surface^ 

The  prisoners  were  tried  aft  the  Weat  IJf^ 
Quarter  Sessions,  held  at  Maidatoneb  on  te  Ak 
Jan.  1877,  on  an  indictment  oiiargiiig  tham  vitk 
stealing  three  dead  piga,  ttie  jnfmt^  of  ^ 
William  Hart  Dyk^  Bart. 
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The  eridenoe  was  to  the  following  effect :  The 
three  pigs  inqaeetion  having  been  bitten  by  a 
mad  dog,  Sir  William  Hart  Dyke,  to  whom  they 
belonged,  directed  his  steward  to  shoot  them.  The 
steward  thereupon  shot  them  each  through  the 
head,  and  ordered  a  man  named  Paylis  to  bary 
them  behind  a  barn.  The  steward  stated  that  he 
had  no  intention  of  digginsthem  np  again,  or  of 
making  any  use  of  them,  raylis  buried  the  pigs 
pnrsuant  to  directions  behind  the  bam  on  land 
Delonginff  to  Sir  William  Hart  Dyke,  in  a  place 
where  a  brake  stack  is  usually  placed.  The  hole, 
in  which  the  pigs  were  buried,  was  three  feet 
or  more  deep,  and  the  soil  was  trodden  in  over 
them. 

The  prisoner  Edwards  was  employed  to  help 
Piaylis  to  bury  the  piss.  Edwards  was  seen  to  be 
covering  the  pigs  with  brakes,  and  in  answer  to 
Piaylis's  question  why  he  did  so,  said  that  it  would 
keep  the  water  out,  and  it  was  as  well  to  bury 
them  "  clean  and  decent" 

The  two  prisoners  went  the  same  evening  and 
dag  up  the  pigs,  and  took  them  to  the  railway 
sttttion,  covered  up  in  sacking,  with  a  statement 
thas  th^  were  three  sheep,  and  sent  them  off  for 
sale  to  a  salesman  in  the  London  Meat  ^Lurket, 
where  they  were  sold  for  9L  3^.  9(i,  which  was  paid 
'  to  the  prisoners  for  them. 

The  counsel  for  the  prisoners  submitted  that 
there  was  no  evidence  in  support  of  the  charge  to 
go  to  the  jury  on  the  following  grounds :  Firstly, 
tliat  the  proper^  was  not  proved  as  laid  in  the 
indictment,  as  Sir  William  Hart  Dyke  had  aban- 
doned his  [nroperty  in  the  pigs;  secondly,  that 
under  the  circumstances  the  buried  pigs  were  of 
no  value  to  the  prosecutor;  and  thirdly,  that 
under  the  circamstances  the  buried  pigs  were 
attached  to  the  soil,  and  could  not  be  tne  subject 
of  larceny. 

The  Ghairman,  however,  thought  that  the  case 
was  one  for  the  jury,  and  directed  them  as  to  the 
first  point  that  in  his  opinion  there  had  been  no 
abandonment,  as  Sir  William's  intention  was  to 
prevent  the  pigs  bein^  made  any  use  of  ;  bat  that 
if  the  jury  were  of  opinion  that  he  had  abandoned 
the  property  they  should  acquit  the  prisoners  He 
also  tola  the  jury  that  he  thought  there  was  nothing 
in  the  other  two  objections. 

The  jury  found  tne  prisoners  guilty. 

The  question  for  the  consideration  of  the  Gonrt 
18,  whether  havinp;  reference  to  the  objections 
taken  by  prisoners  counsel  there  was  evidence  on 
which  the  jury  were  justified  in  convicting  the 
prisoners  of  larceny  P 

If  the  answer  to  this  question  be  in  the  negative, 
then  the  convictions  to  be  quashed,  otherwise 
affirmed. 

No  oounsel  appeared  to  argue  on  either  side. 
By  the  Gourt :  OunvieHan  affirmed* 


Satwrday,  Feb.  10, 1877. 
(Before  Kslly,  G.B.,  Msllob,  J.,  Lush,  J.,  Dxn- 

MAN,  J.,  and  HUDDLBSTON,  B.) 

Beg.  V,  DsASB. 

S^miimee    Penal  eervitude— Falee  preteneee—Pre' 
vioue  eanvietUm—^l  j-28  Viet,  e.47,  e.  2. 

IVtaoiMr  pleadied   guiUy   to   an   indictment  for 
obiaimng  mon$y  iy  faUe  preteneee,  and  aleo  to  a 


previous  conviction  for  felony  charged  in  the  same 
indictment 
Held,  thai  the  least  sentence  of  penal  servitude  that 
could  be  awarded  was  the  term  of  seven  years  (27 
^  28  Vict,  c  47,  s.  2). 

On  the  17th  Jan.  1877,  Mary  Jane  Patterson 
Deane  plee^ed  guilty  at  the  Gourt  of  General 
Quarter  Sessions  of  too  Peace,  held  by  adjourn^ 
ment  at  Kirkdale,  in  and  for  the  county  Palatine 
of  Lancaster,  to  an  indictment  charging  her  with 
obtaining  money  by  false  pretences^  she  also 
pleaded  guilty  to  a  previous  conviction  of  felony 
(after  another  previous  conviction  of  felony  charged 
in  the  same  mdiotment)  and  was  sentenced  to 
seven  years*  penal  servitude. 

Bv  sect.  88  of  the  Act  24  A;  25  Yict.  c.  96,  the 
misdemeanour  of  obtaining  money  by  &lse  pre- 
tences is  punishable  by  penal  servitude  for  three 
years. 

Sect.  7  of  the  same  Act  provides  for  the  punish- 
ment of  larceny  after  a  previous  conviction  of 
felony. 

Sect.  8  provides  for  the  punishment  of  larceny 
after  a  previous  conviction  of  an  indictable  mis- 
demeanour. 

But  there  is  no  express  provision  in  the  Act  for 
the  punishment  of  an  indictable  misdemeanour 
after  a  previous  conviction  of  felony. 

Sect.  116  of  the  same  Act,  however,  which  con- 
tains provisions  for  the  form  in  which  previous 
convictions  are  to  be  charged,  is  in  these  words : 
"In  any  indictment  for  any  offence  punishable 
under  this  Act  after  a  previous  conviction  for  anv 
felony,  misdemeanour,  or  offence,  it  shall  be  snm- 
cient,  &c.  It  is,  therefore,  clear  that  in  this  section 
the  insertion  of  a  charge  of  a  previous  conviction 
for  felony  on  an  indictment  for  misdemeanour 
is  contemplated.  Whether  the  words  are  sufficient 
to  make  such  an  insertion  legal  is  a  question  for 
the  consideration  of  the  Gonrt. 

By  the  Act  of  the  27  &  28  Yict.  c.  47,  s.  2,  it  is 
provided  that  no  sentence  of  penal  servitude  shall 
oe  for  less  than  five  years,  and  that  "  where  any 
person  shall,  on  indictment,  be  convicted  of  any 
crime  or  offence  punishable  with  penal  servitude, 
after  having  been  previously  convicted  of  felony, 
the  least  sentence  of  penal  servitude  that  can  be 
awarded  shall  be  seven  years." 

By  the  Act  of  the  34  &  85  Yict  c.  112,  BB.S&9, 
it  is  provided  that  where  there  has  been  a  previous 
conviction  of  a  crime,  police  supervision  mav  be 
added  to  the  sentence,  and  reference  for  the  form 
of  charging  the  previous  conviction  is  made  to 
sect.  116  of  the  Act  of  24  &  25  Yict.  c.  96,  above 
quoted. 

Under  these  last-mentioned  sections,  therefore, 
there  is  express  power  to  char^  a  previous  con- 
viction for  felony  in  an  indictment  for  mis- 
demeanour, but  only  for  the  purpose  of  sentencing 
to  police  supervision. 

In  the  case  of  Beg,  v.  Summers  (reported  in  L. 
Bep.  1  G.  G.  B.  p.  182 ;  11  Gox  G.  G.  248),  it  was 
held  that  a  sentence  of  penal  servitude  for  five 
years  on  a  conviction  for  a  misdemeanour  was 
right,  a  previous  felony,  though  proved,  not  having 
been  charged  in  the  indictment.  It  will  be 
observed,  however,  that  in  the  case  stated  it  is 
assumed  that  in  an  indictment  for  a  misdemean* 
our  under  the  Larceny  Act  a  previous  conviction 
of  felony  could  be  charged. 

In  the  case  of  Beg.  y.  WtHis  (L,  Bop.  1  G.  G.  B. 
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p.  36Si  12  Cox  C.  C.  192)  {a),  the  case  of  Beg.  r.  ' 
Summ«Tt  wu  followed. 

The  qQsBtion  for  the  opinion  of  the  Court  is 
whether  the  sentence  of  seven  years'  penal  aern- 
tnde  HBB  right,  and  if  not  what  sentenoe  should  be 
Babstitated. 

No  coDnsel  appeared  to  argue  on  either  side. 

Kbllt,  C.B.— The  27  4  28  Tiot.  c.  47,  s.  2, 
enacts  that  "  where  under  any  Act  now  in  force  a 
period  of  less  than  five  vears  is  the  utmost  sen- 
tence of  penal  serritude  that  can  be  awarded,  a 
period  of  five  jears  shall,  in  respect  to  an;  offence 
committed  after  the  paHsing  at  this  Act,  in  such 
Act  be  substituted  for  the  less  period ;  and  where 
under  acj  Act  now  in  force  a  period  of  either  less 
or  more  than  five  jears  may  be  awarded  as  a 
sentence  of  penal  servitade,  the  least  sentence  of 
penal  servitude  that  can  be  awarded  under  that 
Act  shall,  in  respect  to  any  oSence  committed  after 
the  paesingof  this  Act,  be  a  period  of  five  years:  and 
where  any  person  shall,  on  indictment,  be  con- 
victed of  any  crime  or  oSeuce  punishable  with 
penal  servitude  after  having  been  previonaly  con- 
victed of  feluny,  the  least  sentence  of  penal  servi- 
tode  that  can  be  awarded  in  such  case  shall  be  a 
period  of  seven  years."  Where,  therefore,  as  in  this 
case,  there  is  a  conviction  on  an  indictment  for  false 
pretences  after  a  previous  conviction  for  felony 
charged  in  the  same  indictment,  the  least  sentence 
of  penal  servitude  that  can  be  awarded  ia  a  period 
of  seven  jesrs. 

Conviction  q^rmed. 


Satm-day,  Fib.  3, 1877. 
(Before  Kellt,  G.B.,  Mbllok,  J.,  DEtmin,  J., 

Field.  J.,  and  Huddlesios,  B.) 

Beg.  v.  Flaitebt. 

Rape — Content — Fraud — Pretence  o/tnedieal 

treaimenl. 

A  jiemna  who  kept  a  elail  in  a  publir  tnarkel,  and 
fiTofem-A  to  give  nudical  and  turgical  advice, 
fraudulently  obtained  poiieteion  of  a  girl't 
}ifrton,  pretetidiag  that  he  was  going  to  perform  a 
mrgieal  operation  to  cure  her  of  her  illneti.  The 
girltoag  nineteen  year*  old,  and  tnods  a  feeble 
regittance,  and  only  tubmitted  to  the  act  o/con- 
nection  under  the  belief  that  the  pritoner  loot 
treating  her  medically  and  performing  a  mrgieal 
operation. 

Stld,  that  tliere  uriu  no  content  to  the  act  of  lesstiol 
intercourse,  and  that  the  prisoner  totu  guQty  of 
the  crime  of  rope. 

Oase  stated  for  the  opinion  of   this  Court   by 

Hswkins,  J. 
The  prisoner  John  Flattery  was  indicted  for  a 

rape  upon  Lavinia  Thompson  at  TTalifnT,  in  the 

coonty  of  Tork  on  the  4th  Nov.  1876. 
He  was  tried  before  me  at  the  Winter  AssiEee 

at  Leeds  in  Dec.  1876,  and  was  convicted,  bnt  I 

postponed  jadgmeot  until  the  next  assizes  in  order 

to  obtain  the  opinion    of    the  court    upon    the 

foUawing  case.    The  prisoner,  in  the  meanlime, 

Lavinia   Thompson,    prosecutrix,    ia    nineteen 
years  of  age,  and  she  is  the  daughter  of  and  lives 


Res.  v.  FiATTmT. [C.  Oaa.  &■ 

with  Thomas  and  Hannah  ThompBon.  who  an 
lattonrins  people  in  the  neighbourhood  td  Hatitn. 

On  and  lor  some  time  previoos  to  the  4th  Nor. 
last  she  waa  in  ill  health  and  sobjeot  to  fits.  On 
the  4th  Nov.  1876  (being  market  day  at  Ealifia) 
with  a  view  to  obtain  medical  and  sni^kal  adviM 
and  relief,  she  went  vrith  her  mothor  to  Hali&z  to 
consult  the  prisoner,  who  km>t  an  open  stall  in  tb« 
market  at  which  he  professed  for  mon<^  oonaideia- 
tion  to  give  medical  and  snrgioal  advioe. 

They  went  together  to  the  prisoner's  stall  and 
there  saw  him,  and  in  the  presenoe  and  hearingii 
the  proeecntrii  her  mother  told  the  prisoner  ao' 
condition  as  aforesaid,  and  that  she  was  aabjcct  to 
fits,  and  consulted  him  as  to  a  remedy. 

The  prisoner  expressed  a  desire  to  encamine  tba 


proseontr 


:  with  f 


givmg  I 


the   adfin 


ft)  la  Bcf.  V.  WMit  tba  praviooa  ooBvietiMl  was  aot 
irgad  in  the  iadiotmant,  and  ther^ora  the  piopsr 
D  <rfii«iud  sarvitDda  in  that  ease  was  Ave  jean  p«awl 


sought,  and  requested  the  proMoaLrix,  and  W 
moUier,  to  follow  him  to  the  Peacock  Inn,  whidi 
was  close  by,  for  that  purpose,  and  tiwj  did  so. 

At  the  Feaoock  Inn  the  prisoner  pot  sonnl 
auestions  to  her  mother  tonohing  the  oondiliOB  d 
tne  prosecnUiz,  uid  made  some  eTaminatiwi  d 
her  person.  Having  done  this  the  priaoner 
believing  that  the  advioe  be  wu  to  —"  —"'• 
of  any  servioe  to  prosecatrix,  Bor  inteiuiui^  wna 
any  view  to  perform  a  medicisl  orsni^ical  upeistM^ 
hat  solely  with  a  view  to  gratify  his  last  and  ban 
that  carnal  eemal  knowledge  <u  her  person  wfaick 
he  afterwards  had  as  after  stated,  bmadnloittr.  aad 
knowing  that  be  was  apeakin^  blaely,  tow  l*s 
mother  m  the  presenoe  and  beanng  <d  Uie  pnasce- 
trix  that  "  It  was  nature's  string  wanted  breaking' 
and  aaked  if  he  might  break  it.  The  motbr 
replied  that  she  did  not  know  what  be  meant  (m 
in  fact  she  swore  she  did  not),  but  that  abedidDM 
mind  if  it  would  do  her  daughter  any  good.  At 
that  moment  the  prosecutm,  in  the  jpnsoaat't 
presence,  had  a  fit  and  fainted  away.  When  ^ 
came  to  herself  again  the  prisoner,  in  the  pnMses- 
trix's  presence  and  bearing,  fiaQdnlenUy  luA 
falsely  repeated  that  natore's  string  wanMd 
breaking,  and  added  if  that  didn't  do  bar  god 
nothing  would,  and  he  again  then  aaked  a  k 
might  break  it.  Agun  the  mother  aaid  she  did 
not  mind,  if  it  would  do  her  daughter  the  prnmet- 
trix  any  goc ' 
On  tbis  the  priso 

atay  here  and  I'll  ti^. „ 

adjoining  room  followed  by  the  proaeeotrix  s^^ 
in  order  as  he  represented,  and  as  proBeoDtarix  no 
her  motiier  believed,  that  he  might  pexfbra  tki 
operation  he  had  advised,  which  t''"  ~  ' 

an  d  her  mother,  on  priaoner's  repres 
said,  believed  would  probably  elEeet  I 
not  with  any  intention  on  tbe  part  ot  the  pnMsr 
trix  that  the  prisoner  ahonia  baTO  aonal  Ma- 
in that  room  (ho  prisoner  pot  th«  t«uwua>iii 
on  the  floor  and  then  and  tbera  had  cftroal  semi 
connection  with  her,  the  proaeontriz  making  btf 
feeble  resistance  believing  (as  she  Bw<ve)  thtt  As 
prisoner  was  merely  treaUng  her  medjoilly  ssd 
performing  a  surgical  operation,  m  ha  M 
advised,  to  cure  her  of  her  illneaa  and  tta,  sad 
submitting  to  his  treatment  aolel;  beoaaaa  ^  » 
believed,  such  belief  having  been  wiUdtf  aid 
fraudulently  indnced  by  their'"  '  — "" 

Unless  such  sob  mission  ii 
sent  then  was  no  consent  to  Om  p 
connection  with  the  p 
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The  question  is  whether  nnder  these  circum- 
Btanoes  the  oonyiction  was  warranted  in  law. 

H.  Hawkins. 

Lockwood,  for  the    prisoner. — The    conviction 
cannot  be  sustained.    The  case  does  not  contain 
may  statement  as  to  whether  or  not  the  prosecu- 
trix knew  the  nature  of  the  act  of  connection. 
It  is  not  found  that  she  did  not  know  the  nature  of 
that  act,  and  that  distinguishes  this  case  from  Beg. 
▼.  Ca8e  (1  Den.  C.  C.  580;  4  Coz  0.  G.  220)  where 
the  presiding  judge  directed  the  jury, "  that  if  they 
were  satisfied  that  the  girl  was  ignorant  of  the 
nature  of  the  defendant's  act,  and  made  no  resis- 
tance solely  from  a  bond  fide  belief  that  the  defen- 
dant was  (as  he  represented)  treating  her  medically 
with  a  view  to  her  cure,  his  conduct  in  point  of  law 
amounted  to  an  assault."    Here  there  was  no  such 
direction  to  the  jury.    In  this  case  the  prosecutrix 
might  have  been  under  the  impression  that  the 
prisoner  was  treating  her  medically,  and  yet  have 
known  at  the  same  time  the  nature  of  the  act. 
rHiTDDLBSTON,  B. — lu  f  he  case  of  a  person  havine 
intercourse  with  a  married  woman  by  a  fraud  which 
induces  her  to  suppose  that  he  is  her  husband,  the 
woman  consents  to  the  act  of  connection,  bat  not 
with  the  particular  man.     In  Beg.  v.  Fletcher 
(Bell's  C.  C.  63;  8  Gox  G.  G.  131)  Lord  Gamp- 
bell,  G.J.  said,  «  CampUn*8  case  (1  Den.  G.  G.  89) 
aeems  to  me  to  settle  what  the  proper  definition  of 
rape  is,  and  the  decision  in  that  case  rests  upon  the 
authority  of  an  Act  of  Parliament.    The  statute  of 
West.  2, 0.  34,  defines  the  crime  to  be  where  "  A 
man  do  ravish  a  woman,  married,  maid,  or  other, 
where  she  did  not  consent  neither  before  nor 
after."     Kelly,  G.B.— Where  is  there  any  evi- 
dence in  this  case  that  the  prosecutrix  ever  con- 
sented to  the  pollution  of  her  person  P]    It  may 
be  that  she  consented  to  the  act,  knowing  the 
nature  of  it,  under  a  false  belief,  and  that  the  case 
18  a  misdemeanor  within  24  ^  25  Yict.   c.  100, 
8.  49,  but  it  is  submitted  it  is  not  a  rape.    In  Beg, 
▼.  Olarke  (24  L.  J.  25,  M.  G. ;  6  Gox  G.  G.  412) 
where  the  prisoner  jp^ot  into  the  bed  of  a  married 
woman  intending  ifhe  could  to  have  connection 
with  her  by  passing  for  her  husband  but  not  by  force, 
and  the  woman,  believing  him  to  be  her  husband, 
allowed  him  to  have  connection  with  her,  it  was 
held  not  to  be  a  rape.  Alderson,  B.  there  said, 
**  There  is  an  actual  consent  obtained  by  fraud..  If 
we  held  that  to  be  a  rape,  the  principle  would  not 
be  confined  to  the  oaee  of  wives  and  husbands,"  and 
Jervis,  G.J.  said  "  We  cannot  get  over  the  decision 
in  E^,  y.  Jackson  (Bus.  &  By.  487),  and  as  far  as 
I  ^ther  the  opinion  of  the  other  judges  we  all 
thmk  that  decision  is  right."    In  Beg.  v.  Barrow 
(L.  Bep.  1  0.  G.  156 ;  11  Gox  G.  G.  B.  191)  where  a 
wcmian'Mng  asleep  in  bed  with  her  husband 
waa  awoxe  by  another  man  having   connection 
with  her,  and  as  soon  as  she  was  completely  awake 
she  found  the  man  was  not  her  nusband  and 
•woke  her  husband,  it  was  held  not  to  be  a  rape. 
Bovill,  CJ.  said,  "  What  was  done  was  with  her 
eonsent,  thou^^h  obtained  b^  fraud.    This  comes 
within  the  class  of  cases  m  which  it  has  been 
decided  that  where  under    such   circumstances 
conaent  has  been  obtained  by  fraud,  the  offence 
does  not  amount  to  rape."    [Mellob,  J. — In  those 
mom  the  woman  oonsente  to  the  act  of  sexual 
interooarae,   here  she   does   not.     DsincAir,   J. 
referred   to  Beg.  y.  Fletcher  (Bell  63 ;  8  Gox's 
f   Cr.  Oae.  Bee.  131)  where  having  connection  with 
en  idiot  girl  incapable  of  givmg  consent  from 


defect  of  understanding  was  held  to  amount  to 
rape.] 

The  Soludtor'Oeneral  {Bowen  with  him),  for  the 
prosecution,  was  not  called  upon  to  argue. 

Kellt,  G.B. — I  am  of  opinion  that  the  conviction 
should  be  affirmed.    The  prosecutrix,  by  the  fraud 
and   false    representations  of  the  prisoner,  was 
induced  and  persuaded  to  allow  him  to  touch  and 
approach  her    person.    There  was   not  only  no 
evidence  of  consent  on  the  part  of  the  prosecutrix, 
but  the  case  states  that  she  submitted  to  his  treat- 
ment  solely  because  she  beheved  that    he  was 
treatinj?  her  medically  and  performing  a  surgical 
operation,  as  he  had  advised,  to  cure  her  of  her  ill* 
ness,  and  that  unless  such  submission  in  law  con- 
stitutes   consent    there   was   no   consent  to   the 
prisoner    having    connection   with  the  prosecu- 
trix.   We   are    now  asked  to   say,  because    the 
prosecutrix  was  nineteen  years  of  age,  she  knew 
what  was  going  on  and  consented  to  a  violation 
of  her  person.    It  would  be  straining    the  lan- 
guage of  the  case  to  hold  that  there  was  any 
consent  to  what  took  place  under  the  circumstances. 
It  was  contended  that  it  lay  on  the  part  of  the 
prosecution  to  show  that  the  woman  did  not  know 
what  the  nature  of  sexual  connection  was.    I  know 
of  no  principle  of  law  on  which  that  contention 
rests  and  I  am  not  prepared  to  say  that  if  she 
did  know  the  nature  of  sexual  intercourse  that 
would  have  been  any  evidence  of  consent ;   but 
here  it  is  consistent  with  her  evidence  that  the 
prosecutrix  may  have  been  under  the  impression 
that  the  prisoner  was  performing  the  operation  by 
some  instrument  or  with  his  fingers.    I  lament 
that  it  has  ever  been  decided  to  be  the  law  of 
England  that  where  a  man  obtains   possession 
of  a   woman's    person    by    fraud,    it  does   not 
amount  to  rape.    In  this  case,  however,  there  is 
no  evidence  to  show  that  the  prosecutrix  knew 
that  the  prisoner  was  about  to  violate  her  person, 
on  the  contrary  she  submitted  to  what  was  done 
under  the  belief  that  the  prisoner  was  performing 
a  surgical  operation  to  cure  her  of  her  illness.  lam 
clearly  of  opinion  that  the  prisoner  was  guilty  of 
the  crime  of  rape,  and  that  the  conviction  should 
be  affirmed. 

Mellob,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  the  language  of  the  statute  13 
Ed.  1,  West.  2,  c.  34  gives  the  true  definition  of  the 
crime  of  rape.  '*  If  a  man  ravish  a  married  woman 
dame  or  damsel  where  she  neither  consented  before 
or  after,  ayt  judgment  devyet  member;  if  she  assent 
after,  yet  the  King  shall  have  the  suit."  It  has  been 
argued  that  submission  is  equivalent  to  assent. 
Under  certain  circumstances  that  may  be  so.  But 
in  this  case  where  is  there  any  evidence  of  consent 
to  an  act  of  carnal  connection  P  On  the  contrary 
it  is  stated  that  the  prosecutrix  made  a  feeble 
resistance.  That  is  not  consent,  but  it  mav  be  taken 
that  she  did  not  resist  as  she  would  have  done 
under  other  circumstances,  if  she  had  not  believed 
that  the  prisoner  was  performing  a  surgical  opera- 
tion. The  whole  case  is  summed  up  in  the  language 
of  Wilde,  G.J.  in  Beg.  v.  Oase  "  It  is  said  thiEkt  as 
she  made  no  resistance  she  must  be  viewed  as  a 
consenting  party.  That  is  a  fallacy.  Ghildren  who 
go  to  a  dentist  make  no  resistance,  but  they  are 
not  consenting  parties.  The  prisoner  disarmed 
her  by  fraud.  She  acquiesced  under  a  misrefire- 
sentation  that  what  he  was  doing  was  with  a  view 
to  a  cure,  and  that  onl^>  whereas  it  was  done 
solely  to  gratify  the  passion  of  the  prisoner.  How 
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does  tbia  differ  from  a  case  of  total  deoeptionlP 
Sha  oonsented  to  one  thine,  ho  did  another,  mate- 
nail;  difierent,  on  which  ahe  had  betni  prerented 
b^  his  fraud  from  exeroiaioK  her  judgment  and 
will."  Here  the  proeeontni  consented  to  be 
treated  mediooll;  and  to  have  a  sarKical  operation 
performed,  and  to  nothing  else,  and  in  no  sense 
did  she  consent  to  the  prisoner  having  connection 
with  her.  As  to  the  aathoritj  of  B«g.  r.  Barroui, 
if  a  similar  case  should  come  before  me  I  should 
take  care  to  have  it  rooonsidered. 

Bbkhan,  J. — I  am  of  the  eame  opinion.  The 
case  conolndee  "  Unless  suoh  anbiniBaimi  iu  law 
constitDtes  consent,  there  was  no  consent  to*  the 
prisoner  having  connection  with  the  proseontriz." 
We  have,  therefore,  to  see  whether  there  are  an; 
facts  in  the  case  which  amount  to  consent  in  law. 
The  mother  and  daughter  werepersons  of  extreme 
simplicity,  and  the  jury  have  foand  that  the; 
believed  the  prisoner's  representations.  The 
words  of  the  statnte  (West.  2,  o.  34)  are  "  If  a  man  do 
ravish  a  woman  dame  or  damsel  where  she  neither 
consented  before  or  after."  There  is  one  case 
where  a  woman  does  not  consent  to  the  act  of  oon- 
nection,  and  yet  the  man  may  not  be  guil^  of 
rape,  that  is  wnere  the  resistance  is  so  slight  and 
hor  behavioar  snch  that  the  man  may  bond  fide 
believe  that  she  is  oonsenting;  bnt  that  does  not 
apply  to  the  present  case.  Here  the  prosecutrix 
was  entirely  deceived  by  the  prisoner,  and  he 
frandulently  obtained  possession  of  her  person, 
and  it  does  not  lie  in  his  month  to  say  now  that 
she  was  consenting  to  tiie  act  of  connection.  I 
agree  in  the  remarks  that  have  been  made  upon 
the  decision  in  Beg.  v.  Barrow,  and  I  should  be 
glad  of  it  were  reviewed. 

Field,  J.^I  am  of  the  same  opinion.  I  accept 
the  definition  of  rape  as  given,  in  the  statute  of 
West.  2,  and  I  think  the  limitation  put  upon  the 
case  of  not  consenting  by  my  brother  Denman 
worth  conHidering.  The  circumstances  in  this 
case  amount  neither  ir  law  or  fact  to  a  consent 
by  the  prosecutrix.  There  must  be  a  consent  to 
the  set  of  sexual  connection.  I  can  see  no  evi- 
dence whatever  of  consent  to  that. 

Edddliston,  B. — I  am  of  the  same  opinion.  The 
definition  of  rape  as  given  in  the  statnte  of 
13  Ed.  1,  c.  3i  was  adopted  by  this  court  in  Beg.  v. 
Fleteher.  Generally  speaking  it  is  ravishing  where 
she  does  not  consent  before  or  after.  In  this  esse 
there  nas  no  intention  on  the  part  of  the  prosecu- 
trix that  the  prisoner  should  have  sexual  inter- 
course, and  no  consent  to  that  act.  The  pro- 
secutrix submitted  to  the  act  in  the  belief  that 
she  was  merely  undet^iug  a  surgical  operation 
to  core  her  of  ber  illness,  being  wilfnlly  and 
frandulently  induced  so  to  believe  by  the  prisoner. 
I  also  should  wish  to  see  the  case  of  Reg.  v.  Bamnn 
reoonsidered. 

Conviciioa  affirtaed. 


Batwday.  Fab.  3, 1877. 

(Before  Eellt,  C.B.,  Mbllck,  J.,  Devkax,  J., 

FtzLD,  J.,  and  Huddlebton,  B.) 

Beo.  v.  J.  W.  Foster. 

FaUe  pretentxfSale  oftparioiu  article  tuge»mne 

— SimylftB  commendatio — Direction  to  jury. 

"    to  protecuirix   patkaget    of   uihal 

IB  lea,iitating  that  )ie  woe  a  tea  dealer 
atli.,  and  that  the  artiOe  wa$  good  tea,  at  th« 


Fruoner    , 


tome  tim«  proiwing  a  tan^U  of  good  tea.  WWm 
opened  the  paekagee  losra  fotmd  to  eoKtain  \tt 
on»-fourth  part  of  lea  and  thret'fnurtk  partt  (if 
nomujut  thing  f.  The  judge  ItflU  to  tke  jwrg  to 
lay  whether  the  prieoner'e  reprotemlatione  <Mn 
timpU  exaggeration  in  pmUe^  the  artiele  or  wHt' 
rejrreeentalion  of  a  faet  epee^  to  the  eonlrmt 
mth  intent  to  d^aud. 
Beld,  that  it  wa*  not  miadireetio»  in  not  leaeief 
^quettiontothejury  whether  the  artidewaitM 

OuE  reserved  for  the  opinion  of  this  Court  by  the 
deputy  Chfurman  of  the  generul  quarter  M»aart» 
of  the  peace  for  the  county  of  Leioester.     

James  Williams  Foster,  otherwise  Jainea  WitliiB 
Foster,  was  tried  before  me  at  the  general  ^oarter 
sessions  of  the  peace  for  the  oouiity  of  Imoertar, 
held  on  the  2nd  Jan.  1877,  for  obtuning  mon^ 
under  Mse  pretences  from  Elisabeth  BeckwDith, 
the  wife  of  WiUiam  Bernard  Beckworth. 

The  indictment  contained  several  ooanta,  but  M 
all  these  except  the  first  were  withdrwwn,  it  will 
be  sufficient  to  set  out  that  count  only. 

"  The  JDTOrs  for  our  lady  the  Queen,  Tipon  tbcir 
cath  present  that  James  WilliuiB  PosVer  otbet' 
wise  James  William  Foster,  on  tbe  ITth  Nor. 
1876,  at  the  township  of  Hnggloacote,  in  tbe  o) 
of  Leicester,  unlawfully,  knowingIy,»nd  dea~ 
did  falsely  pretend  to  one  Eliaabath  Be< 
that  he  waa  a  tradesman  in  the  tea  trade  ia 
Leicester,  that  he  had  good  tea  for  sale,  and  did, 
then  and  there,  offer  for  sale,  and  did  sell  to  the 
said  Elizabeth  Beokworth  sixteen  paper  pad^ss, 
which  he  the  said  James  Williama  Foator,  otbcrwiaa 
James  William  Foster,  did  blsel;  {»etend  wen 
each  and  every  of  them  composed  (rf  good  tea,  bj 
means  of  which  said  false  pret«noefl,  tlw  said  Janci 
Williams  Foster,  otherwise  Junes  William  Foster, 
did  then  unlawfully  obtiuu  from  tbe  said  Bliia- 
beth  Beckworth  one  pound,  sixteen  ahillings  ii 
money,  the  money  of  William  Bernard  Beokwcttt, 
her  husband,  with  intent  to  defrmnd,  wbrnvas  ia 
truth  and  in  fact  the  said  James  WUlianis  Fotttr 
Otherwise  James  William  Foster  waa  not  a 
tradesman  in  the  tea  trade  in  Leioeet«r,  and  th» 
said  sixteen  packages  were  nob  each  or  any  d 
them  composed  of  good  tea,  but  eacdi  ftnd  evety  rf 
the  said  packages  contained  a  rnixtora  oompoasd 
of  tea,  sand,  qnarts,  and  m^uetio  oxida  of  im 
which  said  mixture  is  unfit  fra'  food  and  injarioBi 
to  health,  as  he,  the  said  James  Williama  Fostv, 
otherwise  James  William  Foster,  well  knew  at  tbe 
time  when  he  did  falsely  pretend  as  afniiiiiiil" 

It  appeared  in  evidence  as  follows  : 

The  prisoner  is  a  hawker,  reading  at  W«at 
Bromwich,  in  the  county  of  Stafford.  On  tiM  ITik 
Nov.  1876,  be  called  on  the  wife  of  the  pnNeoi 
who  is  a  licensed  victualler  at  Hag^leaooto,  ii 
county  of  Leicester,  and  repreaenting  hiniaalf  t9 
be  a  tea  dealer,  residing  at  Leicester,  offered  to  lbs 
said  Elizabeth  Beckworth  tea  for  aale  wludi  ba 
said  wax  DOod  tea.  He  had  with  him  sixtsea  pMk- 
ages  of  what  appeared  to  be  eaoh  lib.  packages  it 
tea.  He  produced  a  sample  of  tea  whiob  appsand 
to  be  good  tea,  and  he  then  opmad  tne  of  ^ 
packages  taking  out  of  it  a  ciiumtity  and  atatJM 
to  Krs.  Beckworth  "  yon  see  it'a  lik«  that  labonaa 
you."  Mrs.  Beokworth  sventoallj  boogU  Ik* 
whole  quantity  for  II.  16*.,  thkt  ia  at  the  nte  o^  i 
two  shillings  and  three  pence  per  pound,  in  tk*  I 
belief  that  it  was  good  tea  as  roprMs^ad't^  tk*  Ii 
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When  the  prisoner  had  left,  Mrs.  Beckworth 
opened  the  packages  and  found  that  in  addition  to 
tea  they  contained  a  mixture  of  sand  and  other 
stuff  unfit  to  drink.  Mrs.  Beckworth  communi- 
cated with  the  police,  and  the  mixture  was  sub- 
mitted to  Dr.  Emmerson,  the  analyst,  of  the 
oountj  of  Leicester,  who  found  that  the  mixture 
was  com{)osed  of  tea,  sand,  quartz,  and  oxide  of 
iron,  and  unfit  for  food  or  drink. 

A  week  after  the  sale  the  prisoner  oalled  again 
at  the  house  of  the  prosecutor,  and  being  remon- 
strated with,  declared  that  the  substance  was  tea, 
and  what  Mrs.  Beckworth  took  for  sand  was  tea 
dust.  He  offered,  however,  21b.  of  good  tea 
to  make  it  up,  which  the  prosecutor  refused  to 
receive. 

The  prisoner  was  arrested  on  a  warrant,  and 
while  in  custody  had  an  interview  with  the  police 
constable  in  his  cell,  to  whom  he  stated  that  he 
knew  be  had  done  wrong,  and  that  if  he  got  out  of 
this  job  he  would  lead  a  different  life. 

At  the  trial  Dr.  Emmerson,  the  oountj  analyst, 
was  called  as  a  witness.  He  deposed  that  the  mix- 
tare  only  contained  twentv-five  per  cent.,  or  one 
quarter  in  weight  of  tea,  that  the  rest  was  sand, 
quartz,  earth,  and  oxide  of  iron,-unfit  to  drink,  and 
injurious  to  health.  He  also  stated  on  examination 
that  he  believed  that  the  adulteration  had  taken 
place  in  China,  and  that  the  mixture  was  known  in 
the  trade  as  Lye  tea. 

On  this  the  learned  counsel,  for  the  prisoner, 
apnealed  to  me  to  stop  the  case.  This,  nowever, 
I  aeclined  to  do,  and  the  following  witness  was 
oalled  for  the  defence. 

Mr.  Simmonds,  who  stated  that  he  was  a  whole- 
sale tea  dealer  at  Birmingham,  and  had  sold  the 
packages  in  question  to  the  prisoner.  Mr.  Sim- 
monds Ktated  be  had  purchased  the  mixture  from 
the  bonded  warehouses  in  London;  had  paid 
\8,  2d.  per  pound  for  it ;  and  had  sold  it  to  the 
prisoner  at  18,  4(i.  per  lb. ;  and  that  in  his  belief 
the  packages  as  produced  in  Court  were  the  same 
as  those  made  up  in  his  shop  and  sold  to  the 
prisoner.  That  he  should  call  the  mixture  tea 
though  not  good  tea ;  and  though  he  should  not 
drink  it  himself,  as  he  could  get  better,  he  was  not 
prepared  to  hear  that  it  was  injurious  to  heulth. 
Me  also  said  that  he  did  not  think  that  a  hawker 
of  tea,  not  being  a  scientific  analyst,  could  have  di?- 
oovered  the  deleterious  ingredients  mixed  wilh  it 
as  the  county  analyst  had  done. 

On  this  I  charged  the  jury  that  if  the  case  were 
one  of  simple  commendation  or  praise  of  an  article 
and  an  exaggeration  of  its  quality  only,  it  was  not 
a  case  under  which  the  prisoner  could  be  con- 
victed ;  and  that  before  they  convicted  the  prisoner 
they  must  be  satisfied  that  he  knew  what  the 
real  nature  of  the  packages  was,  that  it  was  not 
tea,  but  a  mixture  of  articles  unfit  for  drink ;  and 
that  knowing  the  nature  of  the  mixture  he 
designedly  fsblsely  pretended  to  the  prosecutor's 
wife  that  it  was  "good  tea'*  with  intent  to 
defraud;  that  the  question  was  between  simple 
exaggeration  and  misrepresentation  of  a  fact  specific 
to  the  contract  with  intent  to  defraud. 

The  jury  retired  to  consider  their  verdict,  and 
found  the  prisoner  guilty,  and  I  sentenced  him  to 
six  calendar  months'  imprisonment  with  hard 
labour;  a  punishment  which  I  inflicted,  because  as 
I  told  him  in  passing  sentence,  the  prisoner  had 
previously  been  convicted  and  had  suffered  a  like 
term  of  imprisonment  for  a  similar  offence,  but  the 
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execution  of  such  sentence  was  respited,  and  the 
prisoner  has  been  discharged  on  recognizance  of 
bail  to  render  himself  in  execution. 

The  question  for  the  Court  to  consider  is  whether 
I  was  right  in  my  direction  to  the  jury,  or  whether 
I  should  have  directed  them  that  there  was  no 
offence  at  law  in  the  case  as  proved. 

Hbnrt  St.  John  Halpobd. 

Sills,  for  the  prisoner. — ^The  conviction  cannot  be 
sustained.  There  was  a  misdirection  in  not  leaving 
the  question  to  the  jury  whether  or  not  this  article 
was  *'  tea ;  "  and  secondly,  upon  the  evidence,  the 
chairman  should  have  ruled  that  no  offence  vras 
proved  to  have  been  committed.  The  facts  showed 
that  this  was  tea,  although  adulterated  and  was 
known  and  sold  in  the  maifset  as  Lye  tea.  In 
calling  it  good  tea  the  prisoner  was  only  using 
a  word  of  commendation  or  it  may  be  exaggeration. 
In  this  case  there  was  no  misrepresentation  of  any 
specific  fact  such  as  existed  in  the  decided  cases 
upon  this  subject.  The  following  authorities  were 
citfid  * 

Reg*  V.  Kerrigan,  L.  ft  C.  383 ;  9  Cox  C.  C.  441 ; 

Reg,  V.  Ball,  Car.  A  Mar.  249 ; 

Reg,  V.  Roelmck,  Dears  &  B.  24 ;  7  Cox  C.  C.  126  ; 

Reg,  V.  €h88.  Bell 208 ;  8  Cox  aC.  262 ; 

Reg.  V.  Abbott,  1  Den.  173  ;  2  Cox  C.  C.  430  ; 

Reg.  V.  Bagleton,  Dears  515 ;  6  Cox  C.  C  559  ; 

Reg.  V.  Ardley,  L.  Bep.  1  C.  C.  B.  301 ;  12  Cox  C  C. 
23; 

Reg,  V.  Leigh,  8  Cox  C.  C.  233 ; 

Reg,  V.  Pratt,  8  Cox  C.  C.  334 ; 

Reg.  V.  Bryant,  Dears  ft  B.  265 ;  7  Cox  C.  C.  313. 

Jacques,  contra,  was  not  called  upon  to  argue. 

Kelly,  C.B. — There  is  no  reasonable  doubt  in 
this  case.  The  prisoner,  by  falsely  representing 
himself  as  a  tea  dealer,  and  producing  samples  of 
good  tea,  prevailed  on  the  prosecutrix  to  buy  sixteen 
packages  of  what  appeared  to  be  tea.  When  the 
prosecutrix  opened  the  packages  she  found  that 
only  one-fourth  part  was  tea  and  three-fourth 
parts  consisted  of  different  things  of  a  dele- 
terious and  dangerous  character.  It  is  said  it 
should  have  been  left  to  the  jury  to  say  whether 
this  composition  was  tea  at  all.  It  was  not  merely 
false  commendation  on  the  part  of  the  prisoner, 
but  wilful  and  fraudulent  misrepresentation,  and 
the  only  justification  for  applying  the  term  tea  to  it 
is  that  it  is  believed  to  be  an  article  adulterated  in 
China,  and  known  in  the  trade  as  Lye  tea,  which 
means  the  dregs  of  tea,  and  if  it  had  been  so  called 
no  one  would  buy  it.  The  only  question  is  whether 
the  prisoner's  representations  were  mere  commen- 
dation of  the  article  or  false  pretences.  It  appears 
that  the  prisoner  represented  himself  as  a  tea 
dealer  at  Leicester,  whereas  he  was  only  a  hawker, 
he  represented  this  aicticle  as  good  tea,  and  showed 
at  the  same  time  samples  of  good  tea,  whereas 
the  article  when  opened  was  found  to  contaic 
three-fourth  parts  of  noxious  things  which  ren- 
dered the  article  totally  different  from  tea.  The 
case  was  left  very  properly  to  the  ]ury,  with  this 
direction,  that  if  the  prisoner's  representations 
were  mere  simple  commendation  and  exaggera- 
tion of  the  quaJity  of  the  article,  they  were  nbt 
to  find  him  guilty  of  false  pretences,  and  that 
before  they  convicted  him  they  were  to  be  satis- 
fied that  he  knew  what  the  real  nature  of  the 
packages  was — that  it  was  not  tea  but  a  mixture  of 
articles  unfit  to  drink,  and  that  knowing  the 
nature  of  the  mixture,  ho  designedly  and  nklsely 
pretended  to  the  prosecutor's  wi^  that  it  was  good 
i  tea,  with  intent  to  defraud ;  that  the  question  was 
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lwtw«eti  Bimpl«  •xaggemtioB  and  miBrepreBeot»- 
tion  of  B  &ot  ■peciflc  to  tfae  oostntot  Vitb  intent  to 
de&and.  If  the  miitnra  had  oonaiated  of  nine- 
(anths  of  tea,  and  a  tmail  portion  onlj  of  otber 
ingredienta,  the  aaae  might  have  been  different. 
The  priioner  seenied  to  have  been  qatte  aware 
that  it  was  a  fraad,  For  after  bis  arrest  he  stated  to 
the  oonatable  that  he  knew  he  bad  done  wrong, 
and  that  if  he  got  ont  of  this  job  he  would  lead  a 
different  life.  The  couTioiion  must,  therefore,  be 
affirmed. 

The  rest  of  the  Cqvilt  irere  of  the  aame  opinion. 
Cotmciion  affirmad. 


Saiarday,  Fet.  10, 1877. 

(Befbre  Eelli,  G.B.,  Uhllob,  J.,  LtreH,  J.,  Dm- 

HAS,  J.,  aiid  HoitDLiSTOii,  B.) 

Bio.  v.  W.  E.  Eekitt. 

Stealing  and  reeeioing^Sutbtmd  and  wife— 

AdvUery. 

Tht  privmer,  \ohiU  living  in  adultery  with  lh» 

prottetUor'g  wife,  watjoind  tn  ptwteMton  ofpro- 

Matior't  property,  and  thereupon   indieUd  and 

contneled  for  receiving  Hit  property  weU  knoteing 

it  to  have  been  eloUn.    Upon  the  factt  it  appeared 

Aat  no  other  perion  than  proieeulor'e  mfe  could 

have  etolen  the  property. 

field,  ikat  the  aonvietionfor  reommng  could  ttot  he 

tuttained,  a»  a  wife  eamnot  et«ai  her  huebantTe 

property. 

Casx  reserved  for  the  opinion  of  this  Conit  by  the 

BiBoorder  of  Chester. 

At  the  quarter  sessions  for  the  citj  and  borongh 
ot Chester  and  countj  of  the  same  city,  held  before 
me,  on  Mondaj,  the  8lh  Jan.  1877,  William  Edward 
Kennj  was  tried  npon  an  indictment  which 
obarged  him  in  the  first  count  with  stealing,  on 
tiae  26th  Aug.  1876,  certain  money  to  the  amoant 
of  1431.,  one  porse,  one  silver  watch,  one  child's 
cloak,  one  scarf,  one  American  box,  one  prajer 
book,  two  money  bees,  and  other  articles  of  the 
monejs,  floods,  and  chattele  of  Edward  Qam ;  and 
in  the  second  connt  with  feloniouslj  receiving  on 
the  day  and  year  aforesaid  the  moneja,  goods,  and 
chattels  aforesaid,  well  ^nowiJlg  the  same  to  have 
been  felonionsly  stolen. 

The  following  was  the  evidence : 
_  EdwHd    Qom.— I  am  u  innkeepei  at  Bnnlem. 


143  •overei^.  The  mouef  waa  in  a  ba^.  Hi*  ba^ 
(prodooed)  la  it.  1be»  waa  anotber  bac  withoat  moiiej 
in  ib    Thia  (pnHnoedl  ii  it    This  watoh  (ptodnoed)  ' 


My  wife  wore  it  tamatimai.     I  nve  nai  no  per- 

to t»keit orajiyofthe thinfs.    This prayar book 

(prodniMd)  ii  mins.  TheH  throe  ibeeti  (piodDoed)  I 
Mtieve  to  be  mine.  Foot  ware  miMing  after  mj  wifiUft. 
This  bed  oorer,  beby'i  oloak,  loarf,  and  thi«  Amarioui 
box  (all  prDdaoad)  ace  mine.    The  mnney  I  lav  -  '      - 


the  morning  ot  th«  23rd  jona.  I  waa  aarinr  it  to 
honaa  in  Iteland.  Three  da;a  aftw  mj  wifa  left,  I 
the  prUonet.     He  oame  to  m;  honaa.     A  week  after 


th>t 


he  dams  a^n,  and  aaked  me  how  mnoh  monej  my  wife 
took.  I  told  bim  151.  ot  301.  I  told  him  that  beoaiua  I 
wanted  aoma  informatioQ  from  bim.  I  socnaed  him  of 
being  ont  oar  dririn^  with  mj  wife  on  Hn  Sonday  before. 
Hedeoisdit.  Tbapriaonet  ItfttheneiKhbonrhoedabortly 
after  and  I  heard  no  more  ot  h^  or  my  wife  till  October 
wban  T  want  to  Iralaod  with  a  polioe  offioer.  I  found 
than  tf^thsr  at  Belfaat.  Tbaj  wars  in  a  bwik  rxmh 
paoking  a  box.  The  priaonei  ww  paokins  it.  It  was  oij 
Amsriaan  box.  I  aaw  aome  of  the  oontenta  of  the  box. 
Mj  prejer  book  wae  in  it  and  the  ohM's  eloik.  The 
bed  oorer  wae  in  the  prieoner'e  box.  I  eaw  the  \fiafsasc 
amuohed,  be  was  wearing  my  waxih. 


CreaBvexamined. — I  ac 


e  the  watoh,  n  did 


mj  wife.  I  had  another.  I  won  both  aa  I  liked.  My  m_- 
dapoalted  over  lOOt.  with  a  Hr.  JaokKm  at  Clw^k, 
elthteea  monlbe  bafora,  Sbedidnotdothat  wba  Ihada 


Sheiloek  tn  the  honaa.  Jfothins  of  tl 

italL  Shedid  notfiiB 
looked  np  in  a  drawsr,  I  had  Iha 


•srzz 


plaoe.   Ky  wife  wae  in  oonrt  at  Tenet 

evidence,    ne  cdd  wae  looked  np  ii.  _   ___    

key  in  ny  PoekM,  and  and  eha  nnat  have  got  anetbar. 

Be.eTemfaed.— abe  took  the  lOOt.  to  Jaokaon  atHBtt 
my  will  It  waa  my  money.  I  wrote  to  him  for  it,  aad 
he  aent  me  a  oheqne,  whioh  I  oaahed,  and  thia  waa  paitef 
the  14SI. 

James  Dodd.— I  amaaargeant,  BbSoedahiTe  Folioa 
Tha  ptiaoner  wae  in  that  fame  nutil  tba  24Ui  July  leal, 
atatlcmed  at  Bualem.  He  had  not  mnoh  moaMy.  His 
wages  weie  22<.  par  week.  I  heard  at  him  bocTowint  tn* 
his  ooandea.  He  was  a  single  man.  I  west  with  ■»& 
•eeatoT  to  BeUast  in  Ootober.  We  fonnd  the 
•od  the  proaeentor'i  wifa  there  togetlier. 
waarinc  this  watoh  (prodnoad).  I  fonitd  on  him  m  maa 
two  bags  (prodneedj  BSl.  14a.  Sd. 

Croas-examined. — There  were  foor  Irish  ILnotaaie  the 
noeey.  The  bags  weie  In  bis  pooketa.  All  the  eOac 
thfnge  (noapt  tbe  watch)  ware  in  the  boxae  and  in  tha 
looma  ooenpiad  byths  prleenar  and  lbs.  Qoni. 

Baaxamited.— The  priaonet  waa  iwoking  tt*  bes Is 
whioh  I  fonnd  the  bed  oovar. 

Harriet    Upton. — [Bvidenoe    of     inabililrf    to 
travel  arising  from  illneaa  having  been  dnlj  give^ 
'  this  witness  befora  tha  magi*' 
follows :] 

I  am  a  tingle  woman  and  live  at  10,  PaiailiM  lee. 
Oheater,  I  kaev  the  priaODac.  I  reooUeot  him  eaaiai  to 
my  bonae  early  in  the  month  of  Angnatlaat.  ItwpeMte 
abont  ooa  in  the  morning.  PreTioouy  tohiaeoningahdy 
had  been  lodging  in  my  honae  about  six  waeka.  Shopte 
me  the  name  of  lire.  Bnnlem.  The  photogiuh  mow 
pndneed  la  the  photograph  «(  the  ladjr .  Mra.  Boiri^ 
opened  the  door  for  the  pcieonet  wkm  ho  namn  Uig 
ooonpied  the  aame  bed  room  that  night  and  Wt  at  laa 
o'okrak  the  night  following.  I  aee  the  AmerioaB  bes  pR». 
daoed.  Tbe  piisoner  aaauted  in  moving  the  boidoei 
ataita,  and  from  the  booaa.  Slnoe  tbeprieotMra^Jlii. 
Borelem  left,  I  have  had  a  lettar  "»-'"g  me  to  vtiat 
tjum.    It  oame  from  Belfaat.    There  waa  only  o^  had 

EdwKd  Gnro,  tbe  proeaeator,  reealled.— 'Hm  phrta- 
graph  now  pradooed  to  me  la  the  photograph  of  my  wib. 

Upon  this  evidence  the  connsel  for  tha  proeena- 
tion  relied  on  the  second  ooant  of  the  iuoictmiBt 
and  contended  on  the  antbority  of  the  cases  of 
Beg.  V.  Dear  {L.  A  C.  240 ;  9  Cox  C.  C.  225)  sed 
Reg.  T.  Featkergtone  (Dears.  G.  C.  369 ;  6  Cox  aC. 
376)  that  tbe  wife  by  adultery  with  the  prtsoiw 
in  Augaat  at  Chester  "  determined  her  qiialilj  d 
wife,"  and  in  then  converting  her  husband's  goods 
to  her  own  use  was  guilty  of  larceny  ;  and  that  thi 
prisoner  couaeqaentty  could  be  guilty  ot  reoeiving. 

The  prieoner  s  coonaet  argued  that  a  wife  cannol 
be  guilty  of  larceny  of  her  husband's  goods,  and 
that  there  is  no  decided  oase  to  that  effect,  tba 
case  of  Reg.  v.  Deer  being  open  to  the  infereaai 
that  the  receiving  vraa  mim  some  person  othtf 
than  tfae  wife,  and  he  further  contended  thatthare 
waa  no  anfBcient  diBtinct  poasesBioii  of  the  pn- 
party  by  the  prisoner  (at  all  events,  in  ibe  city  rf 
Chester,  and  within  the  Jurisdiction  of  this  Gowt 
of  qoarter  Beasiona)  to  render  tbe  prisoner  lisbls 
to  conviction  as  a  receiver.  He  cited  S.  v.  Seem- 
berg  (1  Car.  &  £ir.  233)  and  .S.  v.  jprinee  ni  On 
C.  0. 145). 

Having  regard  to  tJie  etatnteaift  35  Viet  b.96, 
B.  96  which  renders  a  receiver  liabla  to  bia  iaXeui 
wherever  the  principal  felon  might  be  in^etad 
I  left  tha  case  to  the  jury,  adopting  the  view  tshn 
by  tbe  counsel  for  the  proaeontion. 
\  '^Ti&«i  these  drcumstancaa  tbe  jmj  fooad  As  | 
V  ^nw»k.«r  c°^'<^  (A\>JkKn^<»»iM3MTiii^  and  IpMt- 
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poned  the  Hentenoe  antil  the  opinion  ol  the  Ooart 
for  the  Consideration  of  Grown  Cases  oonld  be 
taken  and  offered  to  take  bail  for  the  appearance 
of  the  priftoner  to  receive  jndgment. 

I  respectfully  refer  the  Court  to  the  cases  enume- 
rated in  the  note  to  the  case  of  Beg.  t.  MutUrs 
(L.  &  C.  511),  and  I  request  the  opinion  of  the 
court  as  to  whether  the  conviction  is  right. 

HoBATio  Llotd,  Recorder  of  Chester. 

F.  C.  Mat  shall,  for  the  prisoner. — The  prisoner 
onght  not  to  have  been  found  guilty  of  receiving. 
There  is  no  ground  for  saying  Uiat  the  goods  were 
stolen  by  anyone  else  than  the  prosecutor's  wife, 
and  a  wife  cannot  commit  larceny  of  her  husband's 
goods.  The  case  of  Reg,  v.  Deer  (L.  d$  C.  240 ;  9 
Cox  C.  C.  225)  seems  to  support  the  view  that  an 
adulterer  may  be  convicted  of  feloniously  receiving 
property  taken  by  a  wife,  when  she  leaves  her 
nasoand's  house,  but  there  it  was  consistent  with 
the  facts  that  some  other  person  might  have  stolen 
the  property,  as  the  wife  when  she  left  home  had 
only  a  small  bundle  with  her,  and  the  prisoner  was 
found  in  possession  of  property  belonsing  to  the 
hosband  of  a  bulk  and  weight  which  could  not 
have  been  in  the  bundle.  [Denkan,  J.  referred  to 
the  report  of  the  case  in  82  L.  J.  33,  M.  C.  where 
Pollock,  C.B.  is  reported  to  have  said,  "  It  is  clear 
that  all  these  things  could  not  have  been  taken 
away  by  the  prosecutor*8  wife  when  she  left,  as 
the  bundle  she  carried  was  not  sufficiently  large  to 
contain  them.  We  think  there  was  evidence 
which  warranted  the  jury  in  drawing  the  inference 
they  have  drawn.'*)  Beg.  v.  FecUherstone  (Dears. 
369 ;  6  Cox  C.  C.  376)  is  a  decision  in  which  the 
adulterer  was  found  guilty  of  stealing  money 
carried  off  by  a  wife  fh)m  her  husband's  house. 
Lord  Campbell,  C.J.  is  reported  to  have  said  in 
that  case,  *'  The  general  rule  of  law  is  that  a  wife 
cannot  be  found  guilty  of  larceny  for  stealing  the 
goods  of  her  husband,  and  that  is  upon  the  prin* 
ciple  that  the  husband  and  wife  are  in  the  eye  of 
the  law  one  person,  but  this  rule  is  properly  and 
reasonably  qualified  when  she  becomes  an  adul- 
teress. She  thereby  determines  her  quality  of 
wife,  and  her  property  in  her  husband's  goods 
ceases.  The  prisoner  was  her  accomplice,  and  the 
jury  found  that  he  assisted  her,  and  took  the 
sovereigns,  knowing  that  she  had  taken  them 
without  her  husband's  consent."  So  in  Beg.  v. 
MvUere  (L.  &  C.  511 ;  10  Cox  C.  C.  50)  it  was  held 
liiat  a  servant  who  assisted  a  wife  in  taking  away 
the  husband's  property  with  the  intention  of 
carrying  on  an  adulterous  intercourse,  is  guilty  of 
ktrceny.  If,  therefore,  the  wife  oould  not  steal 
the  property,  no  one  else  could.  The  prisoner 
ooola  not  be  convicted  of  receiving  the  pro- 
perty knowing  it  to  have  been  stolen.  Secondly, 
the  venue  is  laid  in  Chester,  and  there  was  no 
evidence  to  show  any  receiving  by  the  prisoner  in 
Chester  to  give  jurisdiction :  {Beg.  v.  Prince,  11 
Cox  C.  C.  145.)  On  this  ground  also  the  convic- 
tion was  wrong. 

Boae,  for  the  prosecution. — The  indictment  only 
charges  the  prisoner  with  feloniously  receiving  the 
husband's  goods;  it  does  not  aver  that  they  were 
stolen  by  the  wife;  and  the  venue  is  Chester.  On 
Upton's  evidence  the  prisoner  was  carrying  on  an 
•dulterouB  intercourse  with  the  prosecutor's  wife, 
and  in  possession  of  his  property  at  Chester.  The 
fmnciple  is  laid  down  by  Lord  Campbell,  G.J.  in 
Mtp»  V.  FeaihersUme^  *'It  is  said  in  1  Boss,  on 
Crimes,  23,  that  a  atroDfier  cannot  commit  larceny 


of  the  husband's  ^poda  by  the  delivery  of  the  vrife* 
but  a  distinction  is  pointed  out  where  he  is  her 
adulterer."  In  Dal  ton,  353,  it  is  said, "  but  it  should 
be  observed  that  if  the  wife  should  steal  the  good) 
of  her  husband,  and  deliver  them  to  B.,  who^ 
knowing  it,  carries  them  away,  B.  being  the 
adulterer  of  the  wife,  this,  according  to  a  very 
good  opinion,  would  be  felony  in  B.,  for  in  such  case 
no  consent  of  the  husband  cim  be  presumed." 
[Denican,  J.  —  The  report  of  the  case  in  23 
L.  J.  128,  M.  C.  is  obvuiosly  more  correct.  Lord 
Campbell,  C.J.  is  there  reported  to  have  said, 
"  The  general  rule  is  that  a  wife  cannot  be  convicted 
of  larceny  by  stealing  the  goods  of  her  husbaad. 
It  is  no  larceny  in  her  to  carry  away  her  husband's 
goods,  as  husband  and  wife  are  one  person  in  the 
eye  of  the  law.  But  the  law  has  properly  qualified 
that  rule  by  saying  that  if  a  wife  commit  adultery, 
and  then  steal  the  goods  of  her  husband  with  the 
adulterer,  she  has  determined  her  quality  of  wife, 
and  is  no  longer  looked  upon  as  having  any  pro- 
perty in  the  goods,  and  the  person  who  assists  her 
IS  guilty  of  larceny.  I  tliink  the  case  of  the 
prisoner  must  be  considered  as  if  he  had  taken  the 
goods  himself.  This  is  not  the  case  of  a  receiving 
of  the  goods  from  the  wife,  but  the  prisoner  is 
supposed  actually  to  have  assisted  her  in  taking 
them."]  There  is  evidence  from  which  it  may  be 
inferred  that  the  prisoner  was  an  accessory  before 
the  fact  to  the  stealing  by  the  wife,  and  the 
finding  that  he  was  a  receiver  may  be  sustained 
Beg.  V.  Hughe$  (29  L.  J.  17,  M.  C. ;  8  Cox  C.  C. 
278^  [Lush,  J. — How  can  the  dictum  that  the  act 
of  adultery  changes  the  status  of  the  wife  be 
maintained?  Lord  Coke,  in  3  Inst.  110,  says, 
"  The  wife  cannot  steal  the  goods  of  her  h'jsband, 
for  they  be  not  the  goods  of  another,  for  the 
husband  and  wife  are  one  person  in  law,  dwB  animoo 
in  eome  i«no."  Does  not  the  unity  of  person 
remain  until  the  marriage  tie  is  dissolved.  They 
remain  one  person^  and  neither  can  steal  from 
the  other.] 

Kelly,  C.B. — I  am  of  the  opinion  that  the  con- 
viction must  be  quashed.  This  is  not  a  case  of 
stealiuflu  but  the  prisoner  has  been  convicted  of 
receiving  the  property  well  knowing  it  to  have 
been  stolen.  It  may  well  be  that  when  a  wife  has 
taken  away  the  goods  of  her  husband  with  a  view  to 
an  ulterior  adulterous  intercourse, and  heradulterer 
has  participated  in  the  act  of  taking  them  away, 
he  may  oe  indicted  for  larceny.  This  view 
seems  to  have  passed  throngh  the  mind  of  Lord 
Campbell,  C.J.  in  Beg.  v.  Featherstone,  but  there 
is  nothing  in  that  case  to  show  that  a  wife  can  be 
indicted  for  stealing  the  property  of  her  husband. 
In  the  pres'^nt  case  the  prisoner  is  not  convicted 
for  stealing  the  property  of  the  husband,  and  it  is 
possible,  ifhe  had  been,  the  Question  might  have 
arisen  whether  he  could  have  oeen  convicted  upon 
the  evidence.  I  am  far  from  saying  that  he  could 
not.  That  is  not  the  case  here ;  but  the  prisoner 
has  been  convicted  of  receiving,  and  the  case 
fails  in  showini^  that  the  property  could  have 
been  stolen  by  any  other  person  than  the  pro- 
secutor's wife.  By  the  law  of  England  a  wife 
cannot  steal  her  husband's  property.  If  the 
wife  has  not  stolen  the  property,  there  was 
no  evidence  of  the  property  having  been 
stolen  at  all,  and  therefore  the  conviction  of  tbA 
prisoner,  for  receiving  \»V^'^T^)i<^'cvs  '^^V\i!2ir<w>5i% 

It  to  be  fiUA«a,  GisantfAi>i«  %\)aX^axi«^. 
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that  it  cannot  be  said  that  the  wife  stole  the  pro- 
perty, and  therefore,  under  the  circamstances  in 
this  case,  there  was  no  evidence  that  the  prisoner 
received  the  property  well  knowing  it  to  have  been 
Htolen.  With  respect  to  the  cases  of  Beg,  v.  Deer 
and  Beg,  v.  Featherstone,  the  reports  in  the  Law 
Journal  show  that  they  may  be  sustained  in  law 
on  reasonable  groands.  But  those  grounds  are 
against  the  prosecution  in  this  case. 
Lush,  J. — I  am  of  the  same  opinion.    The  pro- 

gerty  if  stolen  in  this  case  must  haye  been  stolen 
y  the  wife.  It  is  admitted  that  the  wife  did  not 
steal  the  property  when  she  left  Burslem,  as  a  wife 
cannot  steal  ner  husband's  property,  and  they  are 
one  person  in  the  eye  of  the  law,  and  neither  can 
be  a  witness  for  or  against  the  other  in  criminal 
proceedings.  At  what  time,  then,  did  she  become 
a  thief  P  It  is  said  when  sh»  became  an  adulteress. 
But  how  can  that  be  P  Adultery  affords  ground 
for  a  divorce,  but  the  mere  act  of  adultery  does 
not  make  a  difference  in  the  status  of  husband  and 
wife  per  se,  and  constitute  the  wife  a  thief  if  she 
afterwards  takes  away  her  husband's  property. 
Therefore,  if  the  property  was  not  stolen  by  the 
wife  in  this  case,  the  prisoner  could  not  be  guilty 
of  receiying  it  well  knowing  it  to  be  stolen. 
DiNMAN,  J. — ^I  am  of  the  same  opinion. 

HuDDLBSTON,  B. — ^I  am  of  the  same  opinion. 
Even  the  finding  of  the  jury  in  the  Diyorce  Oourt 
that  a  wife  has  committed  adultery  does  not  alter 
the  status  of  husband  and  wife;  there  must  be  a 
decree  of  the  court  to  effect  that.  In  Needham  y. 
Bremner  (L.  Eep.  1  C.  P.  583 ;  35  L.  J.  313,  C.  P.) 
where  in  a  diyorce  suit  both  husband  and  wife 
had  been  found  guilty  of  adultery,  and  the  suit  was 
dismissed,  Erie,  C.J.  said  that  the  judgment  in  the 
Diyorce  Court  did  not  alter  the  status  of  the  defen- 
dant's vnfe,but  she  continued  to  be  his  wife  notwith- 
standing the  iury  thought  she  had  done  wrong. 
Therefore,  although  the  verdict  in  such  divorce 
suit  might,  as  between  the  same  parties  be  binding 
and  conclusiye,  it  certainly  would  not  as  between 
other  parties.  That  being  so,  the  wife  could  not 
steal  tne  property,  and  therefore  the  prisoner 
could  not  be  guilty  of  receiying  the  property  well 
knowing  it  to  haye  been  stolen. 

Oonvidion  quashed. 


S^^xtm  tort  of  Inbicatutt. 
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Griffith    and    Wife  v,  Tatlor.  ;   Thatchbr  v. 

Tatlor. 

Action  for  false  imprisonment — Notice  of  action — 
Immediate  arrest — 24  Sf  25  VicL  6.  96,  ss, 
103, 113. 

/n  an  action  for  false  imprisonment  for  giving 
a  person  into  custody  on  a  cYuirge  of  loArceuii 


24  ^  25  Vict,  c.  96,  s.  103,  90  ob  to  entitle  defem- 

dant  to  notice  of  action  under  e.  113,  depends  <m 

the  circumstances  of  the   particular  ease^  and 

ought  to  he  left  to  the  jury. 

Defendant  found  a  box  of  his  ai  Retuling  station^ 

in  the  railway  carriage  in  which  plaintifs  wen. 

He  wished  to  arrest  plaintifs  on  the  charge  of 

stealing  the  box,  hut  the  station-^nasier  refused  ts 

detain  the  train.     Defendant  telegrmhed  from 

Beading,  and  had  plaintiffs  arreetea  on  ikar 

arrived  in  London,     Flaintiffe    ewed  for  faiss 

imprisonment.    No  notice  of  action  was  gieen^ 

and  the  verdict  was  entered  for  defendant  on  the 

plea  of  not  guilty,  hy  statute  2^  4r  25  VicL  e.  96, 

ss,  103, 113. 

Held  (affirming  the  judgment  of  the  Com,m4jn  Pleas 

Division),  that  the  question  whether  the  arrest  was 

immedicUe  or  not  depended  on  the    particmlas 

circumstances,  and  ought  to  have  been  left  to  the 

jury,  and  there  must  he  a  new  tridL 

Appeal  from  the  decision  of  the  Commoa  PleM 

Diyision. 

These  were  two  actions  for  false  impriaoniiMiit, 
and  the  facts  in  both  cases  being  the  Rame  they 
were  tried  together.  The  plaintiflfs  in  the  two 
actions,  Mrs.  Griffith  and  her  sister  Miss  Thaldier, 
who  were  public  Binders,  had  been  singing  at  a 
foresters'  fete  at  Haodinslyon  Hall,  near  Oxford, 
and  were  returning  to  London  by  an  eyening 
train,  aocomnanied  by  four  other  persons;  thqr 
got  into  a  tnird  class  carriage  at  Oxford.  The 
defendant,  who  was  trayelling  from  Oxford  to 
Beading  by  the  same  train,  had  with  him  a  smefl 
wooden  box  with  a  strap  round  it  oontaiiiing  eggs. 
He  left  the  box  on  a  bookstall  on  the  platform, 
and  were  absent  a  few  minutes,  and  when  he  casM 
back  to  get  into  the  train  the  box  was  gone. 
When  the  train  arriyed  at  Beading  the  perwae 
who  were  trayelling  with  the  plaintiffs  got  oat  aad 
went  to  the  refreshment  room,  leaving  the  pkiiatiffi 
in  the  carriage.  The  defendant  who  was  looking  * 
for  his  box  came  to  the  carriage  in  which  the 
plaintiffs  were,  and  the  box  was  found  under  the 
seat  of  the  carriage.  The  defendant  aocused  the 
plaintiffs  of  stealing  the  box,  and  requested  the 
station*  master  to  detain  the  train  in  order  that  thej 
might  be  taken  into  custody.  The  station-master 
refused  to  do  so,  and  the  plaintiffs  went  on  in  the 
train.  The  defendant  then  commonicated  wiih 
the  police  at  Beading,  and  caused  a  telegram  In 
be  sent  to  London,  ordering  the  arrest  of  the 
plaintiffs,  and  stating  that  the  defendant  woaU 

S>  on  from  Beading  to  London  by  the  last  trsio. 
wing  to  some  error,  the  telegrani  reoeiyed  hj  the 
police  in  London  stated  that  he  would  arrife  bj 
the  first  train.  The  plaintiffs  were  taken  into 
custody  by  the  police  on  their  arriyml  in  London, 
and  were  detained  in  custody  for  aeyeral  hoan, 
but  when  it  was  found  that  the  defendant  bad  Dd 
arriyed  by  the  first  train,  they  were  disdiaiged. 
Some  days  afterwards  they  were  anin  arresteaca 
a  warrant  obtained  by  the  defencumt^  and  w«e 
taken  to  Oxford,  and  brought  before  the  nMM> 
trates,  and  charged  with  stesJing  the  baxTfhe 


magistrates  dismissed  the  charge.     No  notibs  cf 
action  was  giyen,  and  at  tiie  trial,  iHudk  look 
place  before  Brett,  J.,  at  the  MiddleasK 
after  Michaelmas  Term  1874»  the  jory  faaad 
the  defendant  honestly  bdieyed  in  toe  eni^ 
of  foots  which,  if  true,  would  kaye  afihrded  a  ji 


a  person  into  custody  on  a  caarge  oj   uvrceuii  I  of  raots  which,  if  true,  would  naye  aohraod  a  )HB* 

/^e  question  whether  plainliff  m*  heevi  'Sm- \  ^cie^^i[i^>i^^S&«V^sii«&^^ 

medtately  apprehended'*  iinihin  the  tneoniag  o|  v  \^adL\N«ii  l^\aA  ^iwfl^^>dQ»k\m^^aid.tef«diRl 
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was  entered  for  the  defendant  on  the  iasne  raised 
by  the  plea  of  not  guilty  by  statute  (24  &  25  Yict. 
c.  96,  88.  lOS,  113).  (a)  A  role  nm  for  a  new  trial 
was  afterwards  obtained  on  the  grounds  that  there 
was  no  evidence  of  facts  which  warranted  the  jury 
in  finding  that  the  defendant  was  protectea  by 
the  statute,  that  the  yerdict  was  against  the  weight 
d  eyidenoe,  that  the  judge  did  not  sufficiently 
explain  to  the  jury  the  meaning  of  the  worcb 
**  found  oonunitting/'  in  sect.  103,  and  for  mis- 
direction. 

The  Common  Fleas  Division  (Lord  Coleridge,  C.  J., 
and  Brett  and  Archibald,  JJ.),  made  the  rule  for 
a  new  trial  absolute,  and  the  defendant  appealed. 

Jelf  and  Bonanquet    for   the    defendant. — To 
entitle  the  defendant  to  notice  of  action  it  is  suffi- 
cient to  show  that  on  some  grounds  he  had  a  bond 
fide  belief  in  the  existence  of  facts  which  if  they 
had  really  existed  would  have  justified  the  arrest. 
Supposing  thi^re  really  were  a  larceny  in  this  case, 
it  would  be  a  continuing  act,  although  there  was  a 
complete  agporiamt  when  the  box  was  taken  from 
iha  bookstall  at  the  Oxford  station.    The  defen- 
dant did  all  he  could  do ;  his  whole  conduct  shows 
that  he  was  intending  to  act  in  pursuance  of  the 
statute.    He  kept  up  a  constant  and  hot  pursuit, 
which  is  all  the   cases   say  is  necessaiy.     The 
judgment  of  Jervis,  C.J.,  in  Bead  v.  (Joker  (13 
C.  S.  850 ;  22  L.  J.  201,  C.  P.),  supports  the  defen- 
dant's contention.    Douming  v.  Gapel  (L.  Rep.  2 
C.P.461;  36  L.  J.  272,  C.  P.,  97,  M.C.;  16  L.T.  Bep. 
N.  S.  323)    shows   the  principles  on  which  the 
courts    proceed    in    determining    what    is    hot 
piirsoit.    In  the  present   case   the  defendant  is 
simply  using  the  best  practicable  means  for  doing 
what  he  is  unable  to  do  himself,  t.e.,  arresting  the 
phuntiffs.    He  used  the  telegraph,  which  is  the 
some  thing  as  if  he  had  called  to  a  person  at  a 
distance  and  told  him  to  arrest.    He  con  Id  not 
have  acted  more   promptly  under  the   circum- 
stances, and  there  was  not  time  or  opportunity 
to  obtain  a  warrant. 

J^h^  Seymour,  Q.C.  and  Culpepper,  for  the 
plaintiffs. — 'Ihe  question  as  to  being  "  found  com- 
mitting "  the  felony  is  one  which  ought  to  be  left 
to  the  jury. 

RoberU  v.  Oreha/rd,  SS  L.  J.  65,  Ez  ;  2H.  &  C.  769; 

Horley  v.  Boger$,  29  L.  J.  140,  M.  0.  ;2  E.  &E.  674; 

Chamberlain  t.  King,  L.  Bep.  6  C.  P.  474 ;   40  L.  J. 
273,  C.  P. ;  24  L.  T.  Bep.  N.  S.  736. 

What  is  found  by  the  jury  is  not  sufficient  to 

.  entitle  the  defendant  to  a  verdict ;  their  attention 

was  not  sufficiently  called  to  the  question  which 

(•)  By  24  A  25  Viet.  o.  96  (An  Aot  to  oonsolidate  and 
ainoid  the  Statute  Law  of  Enghuid  and  Ireland  relating 
to  laroeny  and  other  similar  oifenoeB.) 

Sect.  lOS.  *'  Any  person  found  committing  any  offence 
punishable  either  npon  indictment  or  npon  snmmary 
eonviotion  bjy  Tirtae  of  this  Act,  except  only  the  offence 
of  aogUng  m  the  deytime,  may  be  immediately  appre. 
hsnded  withont  a  warrant  by  any  person,  and  forthwith 
taken  together  with  sach  property,  if  any,  before  some 
asighbooring  jostioe  of  the  peace,  to  be  aealt  with  ac- 
.^oraing  to  law.  .  .  ." 

"Bj  seot  118.  "  All  actions  and  prosecations  to  be  com- 
neooed  against  any  person  for  anything  done  in  pnr- 
•aaaee  of  this  Aot  shall  be  laid  and  tried  in  the  ooon^ 
whtvs  the  faot  was  committed,  and  shall  be  commenced 
within  six  months  after  the  fact  committed,  and  not 
alh«wis0;  and  notioe  in  writing  of  such  action,  and  of 
tiba  oanss  thereof,  shall  be  given  to  the  defenaant  one 
■MMilh  at  least  before  the  commencement  of  the  action ; 
mad  is  any  such  action  the  defendant  may  plead  the 
'MMsal  Issiia,  and  give  this  Aot  and  the  special  matter 
.&i«fidinoeataii;ytrialtobelisdtbereDpMk  .  .  •" 


by  the  statute  thev  ought  to  decide.  The  plain* 
tiffs  ought  to  have  been  "  forthwith  "  taken  before 
a  magistrate  in  order  to  entitle  the  defendant  to 
the  protection  afforded  by  the  statute.  According 
to  the  decision  in  Horley  v  Rogers  {ubi  sup,)  to 
bring  the  case  within  the  prov^isions  of  the 
statute  the  offence  must  be  one  which  is  patent  to 
the  eye.  There  could  not  be  an  immediate  arrest 
at  Beading,  for  the  offence  which  the  plaintiffs 
were  charged  with,  if  it  really  was  committed  at 
all  by  anybody,  was  completed  at  Oxford. 
Reg.  T.  Curra/n,  3  C.  A  P.  397. 

Boeanquet,  in  reply,  referred  to 

Cann  v.  CVioperion,  10  A.  k  E.  58S ; 
JETontoay  t.  Doulibee  and  voife,  1  M.  &  B.  15. 

'  CocKBUBK,  C.J. — I  am  of  opinion  that  the  judg- 
ment of  the  Common  Pleas  Division  ought  to  be 
affirmed,  but  I  cannot  say  that  I  have  come  to 
this  conclusion  on  exactly  the  same  grounds  as 
those  on  which   their  judgment  was  based.    I 
think,  therefore,  that  it  is  right  to  give  my  own 
reasons  for  the  decision.    The  question  turns  on 
the  construction  of  sects.  108  and  113  of  24  &  25 
Vict.  c.  96.    [Beads  the  sections.]    According  to 
the  latest  authorities  on  the  law  as  to  giving 
notice  of  action  for  an  act  done  in   pursuance 
of  this  statute,  it  is  laid  down  that  to  entitle 
the    defendant   to    notice    of    action    he    must 
have    acted    under    a    bond   fide  belief   in   the 
existence    of    circumstances,  which  if  they  had 
really  existed,  would  have  afforded  a  justification 
for  what  he  had  done.    The  decision  in  cases  of 
this  kind  turns  on  the  two  parts  of  the  clause  in 
sect.  103  to  which  I  have  referred.    The  first  part 
relates  to  the  question  whether  the  party  arrested 
is    found  committing   the  offence  for  which  he 
is   arrested,  as  to  that  part  of  the  section  the 
question  of  bond  fide  belief  is  all  essential.    The 
second  part  relates  to  the  immediateness  of  the 
arrest,  and  as  to  this  the  Questions  turns,  not  on 
the  mind  of  the  person  making  the  arrest,  but  on 
his  act.    When  you  come  to  act  under  a  belief  in 
the  existence  of  such  a  state  of  facts  as  would  if 
they  existed  justify  an  act  done  under  the  statute, 
there  still  remains  the  question  whether  the  act 
was  done  in  comformity  with  the  statute.    If  the 
defendant  were  acting  under  a  bond  Jide  mistake 
of  fact  as  to  the  persons  arrested  having  been 
found  committing  the  offence  with  which  they 
were  charged,  he  would,  so  far  as  that  part  of 
the   section  goes,    be   within  the    protection  of 
the    statute,    but    if    he   were   acting  under   a 
mistake  as  to  the  meaning  of   the   statute   on 
the    question    whether    the    arrest    was    imme* 
diate  or    not,  he  would   not  be   protected.     In 
the    present    case    the    defendant,    no    doubt, 
believing    bond    fide   that    a    felony   had    been 
committed,  and  under  circumstances  which  were 
calculated  to  make  him  believe  that  such  was  the 
case,  caused  the  plaintiffs  to  be  arrested.    If  a 
felony  had  really  been  committed  he  would  have 
been  justified,  but  the  question  is  whether  he  is 
protected  by  the  statute,  having  acted  under  a 
mistaken  belief.    It  was  argaed  for  the  plaintifh 
that  they  could  not  have  been  found  committing 
the  offence,  because   the   offence,   if  any,    was 
committed  at  Oxford:  the  box  was  left  on  the 
platform  at    Oxford,  and  appears  to  have  been 
taken  by  some  one ;  it  was  afterwards  found  in  the 
plaintifits'  possession,  and,  if  taken  at  alUit^«a 
taken  at  Oxford.    "BmlX.  M  \\i  ^«t^  \a5sKQ.^/^^^^% 


4«l 


MAQISTBATES'  casss. 


■H- 


u-^ 


Ot.  Of  App.] 


Dawbov  («pp.)  V.  BoBnrs  (reip.)* 


[0.  P,  Dif . 


property  is  taken  and  carried  away,  and  if,  while 
it  is  in  the  course  of  removal,  the  person  who  took 
it  is  found  in  possession  of  it,  the  asportation 
continues.  A  case  was  put  in  the  course  of  the 
argument  of  a  man  who  steals  property  and  runs 
away  with  it,  and,  on  pursuit,  is  taken  with  the 
property  in  his  possession ;  in  such  a  case  as  that 
ne  is  found  committing  the  offence  of  stealing  the 

Sroperty.    I  think  the  statute  would  he  satisfied 
;  the  defendant  acted  under  it  in  the  bond  fide 
belief  that  the  plaintiffs  were  found  committing 
the  offence,  and  he  would  have  been  justified,  u 
they  had  actually  been  found  committiug  it.    But 
it  is  not  found  by  the  jury  that  the  plaintiffs  did 
commit  any  offence,  and  we  must  take  it  that  their 
guilt  was  negatived.    Then  there  is  the  question 
whether  the  apprehension  was  immediate.    No 
doubt  sects.  103  and  113  of  24  &  25  Yict.  c.  96, 
were  meant  to  meet  oases  of  misdemeanor,  but 
the  words  of  the  sections  are  large  enongh  to  com- 
prehend cases  of  felony,  and  it  is  intended  that 
where  the  offence  is  committed,  and  a  person  is 
found  committing  it,  anybody,  without  a  warrant, 
may  take  him  and  bring  him  before  a  magistrate. 
But  although  *'  immediate  "  is  a  strong  word,  the 
clause  must  receive  a  reasonable  construction.    If 
a  person  is  found  committing  an  offence  against 
the  statute,  and  his  apprehension  on  the  spot  is 
impracticable,  and  if,  by  pursuit  he  is  taken  at  a 
distance,  this  may  or  may  not  be  an  immediate 
apprehension  within  the  meaning  of  the  statnte 
according   to  the    particular  circumstances;   in 
every  case  it  is  a  question  of  fact.    Here,  if  on 
apphcation  to  the  station-master,  the  defendant 
could  have  stopped  the  train  so  as  to  enable  him 
to  apprehend  the  plaintiffs,  and  he  had  not  done 
so,  but  hsd  sllowed  the  plaintiffs  to  escape,  and 
had  afterwards  followed  or  sent  after  them,  and 
caused  them  to  be  apprehended,  the  statute  would 
not  protect  him,  but  if  immediate  apprehension 
on  the  spot  were  impracticable,  but  pursuit  were 
made,    and    the  arrest  effected  on   the  earliest 
pobfeible  opportunity,  that  might  be  within  the 
Act.     If  ht  had  deputed  another  i>er8on  to  go  and 
act  for  him,  I  think  that  would  be  sufficient.      If 
he  had  ^ent  on  by  a  faster  train,  so  as  to  make 
the  arrest  as  soon  as  it  was  possible  to  come  up 
with  the  train  by  which  the  plaintiffs  had  gone  on, 
I  think  that  would  be  within  the  statute,  for  he 
would  have  arrested  on  instant  pursuit,  and  in  the 
same  way  if  he  telegraphed  and  caused  them  to 
be  arrested,  availing  himself  of  the  first  oppor- 
tunity which  he  had  of  making  the  arrest,  I  think 
that  would  do.    But  it  is  impossible  for  us  to  say 
what  the  decision  ought  to  be  on   the  question 
whether  there  was    an   immediate  apprehension 
or  not.    It  in  a  question  of  fact  and  of  degree, 
aud,  therefore,  is  a  question  for  the  jury.     It  was 
not  left  to  them,  and  we  cannot  decide  it  here. 
We  can  only  say  that  the  statute  should  receive 
this  or  that  construction.     The  rule  will,  there- 
fore be  absolute  for  a  new  trial,  not  on  the  ground 
that  the  circumstances  were  not  such  that  the 
defendant  may  have  bond  fide  believed  that  the 
plaintiffs  were  found  committing  the  offence,  but 
on  the  ground  that  the  defendant  may  or  may  not 
have  done  what  the  statnte  requires  to  bring  him 
within  the  protection  afforded  by  sect.  113,  and 
the  question  whether  he  has  or  not  ought  to  be 
decided  by  the  jury. 

Belamwell,  J.A. — I  am  also  of  opinion  that  this 
appeal  ought  to  be  dismissed.    I  think  that  on 


the  evidence  in  this  oasa  if  the  plalntiilB  had  bno 

found  committing  the  offense  with  whkh  tfaij 

were  charged  it  ou^ht  to  be  held  that  they  vm 

found  committing  it  at  Beading;   bat  I  do  nol 

wish  to  add  anything  farther  on  that  point,  lor 

they  were  not  found  oommittinir  Uie  offenoeL    Am 

to  the  other  point,  it  is  difficult  to  lay  down  waj 

fixed  rule  to  meet  all  cases,  for  it  is  always  a  qnea- 

tion  of  degree.    I  am  not  sure  that  the  jodge 

ought  not  to  have  told  the  jury  that  the  plamtmb 

were  not  found  committing  the  offenoe,  and  that 

there  was  not  an  immediate  arreat,aDd  1  am  not  loze 

that  it  makes  any  difference  whether  the  arraet  wai 

not  made  at  the  place  where  the  peracmB  arrested 

were  supposed  to  have  been  foona  committing  the 

offence,  because  the  person  who  afterwards  ar> 

rested  could  not,  or  beoaase  he  wonld  not,  arnit 

on  the  spot.    I  agree  with  the  Lord  Chief  Joatioi 

that,  if  this  is  not  a  question  of  law  whi<di  ought 

to  be  ruled  in  favour  of  the  plaintiffs,  it  ia  a  c^pea* 

tion  for  the  jury,  beoaase  we  oannot  saj  that  it  ii 

a  question  of  law  which  ought  to  he  ruled  in  teoor 

of  the  defendant.  I  should  suggest  for  the  goidanoi 

of  the  judge  before  whom  the  trial  will  take  plaot 

that  he  should  leave  the  question  to  the  jury  iH» 

ther  there  was  an  immediate  arrest,  and  ressrve 

the  point.    The  case  must  so  down  for  a  new  triid. 

Amfhlbtt,  J.A. — I  am  of  £e  same  opinion,  on  vwj 

much  the  same  grounds  as  those  stated  by  Biaa- 

well,  J.A.    Although  I  concur  with  the  rest  of  thi 

court  that  the  oase  must  go  back  to  be  tried  agHB, 

for  the  judge  ought  to  leave  it  to  the  juiy  to  find 

the  exact  circumstances,  and  the  facts  are  notbstoi 

us  so  as  to  enable  us  to  decide  how  the  Tsrdiel 

ought  to  be,  even  if  an  arrest  in  London  ooold  bt 

held  to  be  immediate,  I  should  think  myself  tfail 

no  apprehension  in  London  for   an  ofienoe  sop- 

posed  to  have  been  committed  at  Seeding,  ooold 

he  within  sect.  103.     I  think  the  intention  of  the 

Legislature  was  that  the  offender  shookl  be  ar* 

rested  then  and  there,  and  if  he  gets  away  and  ii 

not  taken  in  hot  pursuit,  it  cannot  be  an  imD^ 

diate  arrest  under  that  section.     Bat  I  think  tbal 

the  case  should  go  back  for  a  new  trial,  and  tks 

facts  should  be  found.  Judginent  qfinmei. 

Solicitor  for  plaintiffs,  E,  If.  Chubb. 
Solicitor  for  defendant,  Oharlet  MaUam 
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Friday,  Nov.  17, 1876. 
Dawson  (app.)  v.  Robiks  (reep.) 

Parliamentary  franchise  —  OoutUy     vote  —  J2ea^ 

charge. 

The  grantee  of  a  freehold  renieharg€  of  ike  ytsHf 
value  of  408,  or  upwards  issuing  out  of  a 
sion  is  entitled  to  vote  at  county  elecHons. 
Appeal  from  the  decision  of  aroTiainff  banii 

The  following  case  was  stated  for  t£(a,Q|iiiiiQBrf 
the  court. 

At  a  court  held  at  Southampton  on  the  ttrf 
Sept.  1876  by  me,  the  bamster  appoiiitid  ti 
revise  the  lists  of  voters  for  the  SonlLani  Dni* 
sion  of  the  county  of  Hants,  ob^otioo^  was  did|f 
made  to  the  claim  of  OliTer  Bofaait  ~^ 
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hmve  his  name  inserted  in  the  list  of  voters  in  the 
parish  of  St.  Mary  for  the  said  Soathem  Division  of 
the  said  ooanty. 

The  qnalification  stated  by  the  said  Oliver 
Robert  Dawson  in  his  olaim  was  a  "  freehold  rent- 
charge"  iBsninff  ont  of  houses  and  land  Itchen 
Bridge-road  and  Dock-street,  ownw  Henry  Gomp- 
ton. 

It  appeared  Uiat  by  an  indenture  bearing  date 
2Mi  Sept.  1874,  the  reversion  in  fee  in  the  said 
premises  was  conveyed  to  the  said  Henry  Comptom 
anbject  to  certain  leases  of  1000  years  each,  created 
fay  indentare  of  demise  bearing  date  29th  July 
ls64.  In  each  of  these  leases  a  ground  rent  was 
reserved,  and  in  each  was  contained  a  power  of 
re-entry  in  default.  These  leasee  are  still  sub- 
aistin^. 

By  mdenture  bearing  date  the  15th  Jan.  1875, 
the  said  Henry  Cbmpton  granted  to  the  said 
Oliver  Robert  Dawson  a  yearly  freehold  rent- 
charge  of  2Z.  10».  charged  upon  the  said  premises. 
The  said  indenture  also  contained  a  power  of  dis- 
tress in  de&ult  of  payment  of  the  said  rent- 
charge. 

Copies  of  the  aforesaid  indenture  of  the  29th 
Sept.  1874,  and  of  the  15th  Jan.  1875,  comprised  in 
schedule  B.  are  annexed  to  this  case. 

It  was  not  disputed  that  the  reserved  ground- 
rent  was  amply  sufficient  to  meet  this  ana  other 
rantcharges  granted  about  the  same  time  and 
issuing  out  m  the  same  premises,  and  that  i^he 
amount  due  to  the  said  Oliver  Robert  Dawson  and 
the  other  grantees  had  been  actaally  paid  to  each 
of  them  respectively  by  the  agent  of  the  said 
Henry  Compton. 

The  claims  of  four  other  persons  whose  names 
are  set  out  in  the  schedule  A.  hereunto  annexed 
were  objected  to  on  the  same  grounds. 

I  was  of  opinion  that  considering  the  nature  of 
Hienry  Compton*s  interest  the  pgwer  of  distress 
contained  in  the  indenture  of  the  15th  Jan.  1875, 
was  nusnttory,  and  disallowed  the  claims  of  the  said 
Oliver  Robert  Dawson  and  of  the  said  four  other 
persons  to  be  inserted  in  the  said  list. 

The  cases  of  the  four  other  persons  mentioned 
in  schedule  A  depending  upon  the  same  decision 
are  consolidated  with  this  case. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong  the  register  is  to  be  amended  by  inserting 
the  names  of  O.  R.  Dawson  and  of  the  four  other 
persons  in  the  said  list. 

Ridley^  for  the  appellant — ^The  appellant  is 
entitled  to  have  his  name  placed  on  the  register. 
A  rentcharge  is  a  tenement  within  the  meaning 
of  10  Hen.  6,  c.  2,  and  its  nature  is  not  altered 
by  the  abolition  of  real  actions  by  3  &  4  Will.  4, 
c  27,  s.  36. 

Thomoi  v.  Bylvetter/L.  Sep.  8  Q.  B.  368 ;  42  L.  J. 

887,Q.B.;  29  L.  T.  Bep.  N.  S.  290 ; 
WhiidktrY.  Forbes,  L.  Bap.  10  C.  P.  588;  44  L.  J. 

832,  C.  P.;  33 L.  T.  Kep.  N.  S.  582. 

[He  was  stopped  by  the  court.] 

OkeHeTf  for  the  respondent. — ^The  grantee  of  such 
m  ventoharge  as  this  has  merely  a  personal 
TwaaamAy  against  the  grantor;  he  hae  no  remedy 
MHnst  the  land  itselE  [Lindlst.  J. — He  might 
tjfftain  a  decree  for  a  sale  to  raise  the  arrears 
WhiU  T.  JameM  (26  Beav.  191).  Lord  Colbkidgb, 
CUT.  referred  to  Doddf  v.  Thompson,  L.  Rep.  1 
O*  P.  183;  35  L.  J.97,0.  P.]  Thoma$  v.  Sylvester 
{ihH  9Mp.)  is  distinguishable,  because  there  a  good 
liilnliflrjpn  was  created  cat  of  the  seisin  in  fee  by 


the  Statute  of  Uses.  [Lord  Oolekidob,  O.J. — 
Can  no  one  create  a  valid  rentcharge  except  a 
yeoman  farming  his  own  land?]  Rot  for  this 
purpose.  This  is  merely  a  payment  in  gross,  and 
IS  not  a  tenement  within  10  Hen.  6,  c.  2,  so  as  to 
confer  a  right  to  vote.  He  also  referred  to 
Bacon's  Abridgment  '*  Bent "  B. ;  Steele  v.  Bosworth 
(34  L.  J.  57,  G.  P.)  ;  Hopwood  and  Philbrick's 
Registration  Cases  106  s.  c. 

Lord  CoLEBiDOE,  C.J. — In  this  case  I  am  of 
opinion  that  the  decision  of  the  revising  barrister 
waf  wrong,  and  ought  to  be  reversed.  We  must 
look  at  the  words  of  the  statute  in  order  to  see 
whether  the  person  objected  to  was  qualified  to 
vote.  The  statute  10  Hen.  6,  c.  2  says  that 
the  persons  who  are  to  vote  are  those  who 
have  a  ''frank  tenement"  of  the  value  of 
fortv  shillings  a  year.  Now  has  the  appellant 
in  this  case  such  a  '*  frank  tenement "  P  !By  the 
deeds  which  accompany  the  case  it  appears  that  Mr. 
Compton  held  the  land  in  fee  subject  to  certain 
leases,  that  is,  he  was  the  reversioner.  Then  he 
creates  these  rentchar^s  by  conveyances  each  of 
which  is  sufficient  to  give  a  **  frank  tenement "  of 
the  value  of  21. 10«.  a  year  issuing  out  of  the  land, 
for  there  is  a  good  conveyance,  and  the  grantee 
receives  the  profits  of  the  interest  conveyed,  which 
is  a  rentcharge  of  21. 10«.  a  year,  and  the  land  is 
sufficient  to  pay  the  amount.  I  am,  therefoie,  of 
opinion  that  the  appellant  was  entitled  to  vote. 

LiNDLET,  J. — I  am  of  the  same  opinion.  There 
are  two  questions  to  be  considered,  first,  what 
sort  of  interest  does  the  appellant  take,  and 
secondly,  what  is  the  value  of  that  interest  P 
Can  any  conveyancer  say  that  this  is  not  a  free- 
hold interest,  being  a  rentcharge  in  fee  simple 
charged  on  the  reversion  P  Then  as  to  the  value. 
The  property  is  of  ample  value  to  pay  the  yearly 
sum  which  is  charged  upon  it,  the  appellant  is  in 
receipt  of  the  profits,  he  has  remedies  to  enforce 
payment,  and  to  my  mind  he  has  a  remedy 
against  the  land,  for  I  think  he  could,  if  it  were 
necessary,  get  a  sale  of  an  aliquot  part  of  the  land 
to  raise  the  value  of  the  interest  to  which  he  is 
entitled.  I  am  therefore  of  opinion  that  the 
decision  of  the  revising  barrister  ought  to  be  re- 
versed. 

Judgment  for  the  appellant 

Solicitors  for  the  appellant,  Boherts  and  Bar- 
low; for  CoxweU,  Bassett,  and  Stanton,  South- 
ampton. 

Solicitors  for  the  respondent,  Bradby,  Robins, 
and  Co.,  Southampton. 


Nov.  21, 1876,  and  Jem,  12, 1877. 
HiGGiNsoN  v.  Simpson. 

(laming  and  wagering — Contract  by  way  of  reward 

for  information — Illegality — 8  ^  9  Vict,  c,  109, 

s.  18. 
A  wager  under  the  disguise  of  a  contract  to  pay  a 

reward  for  information 
Held  to  be  UlegdL 

Willis  shewed  cause  against  a  rule  nisi  to  enter 
a  verdict  for  the  defendant. 

French,  for  the  rule,  cited  Beyer  v.  Adams  (26 
L.  J.  841,  Ch.),  in  which  case  a  claim  to  prove 
against  the  estate  of  a  deceased  stakeholder  for 
£e  amount  of  money  deposited  with  him  was 
disallowed. 

The  fsctB  of  the  case  and  arguments  of  oounaol 
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appear  in  the  judgment  of  the  court  (Groye  and 
Denman,  JJ.)>  which  was  delivered  by 

Denman,  J. — In  this  case,  heara  before  my 
brother  Grove  and  myself,  we  took  time,  in  order 
to  enable  us  to  look  into  the  cases  cited,  one 
of  which  had  been  so  recently  decided,  that  we 
had  not  an  opportunity,  during  the  arc^ment, 
of  fully  examining  the  report.  A  verdict  had 
been  entered  for  the  plaintiff  in  the  Court  of 
Passage,  at  Liverpool,  for  50Z.,  with  leave  to 
the  defendant  to  move  to  enter  a  verdict  for 
him  upon  the  finding  of  the  jury.  These  find- 
ings were  as  follows:  That  the  plaintiff  and 
defendant  agreed  together  that  the  plaintiff,  a 
professional  betting  man,  was  to  lay  out  21,  in 
Dotting  on  a  horse  called  Regal  for  a  particular 
steeple  chase,  taking  the  odds,  or  betting  25  to  1 
on  the  horse.  If  Kegal  won,  it  was  agreed  that 
the  plaintiff  was  to  have  bOl,  from  the  defendant, 
to  be  paid  out  of  the  defendant's  winnings,  if  he 
(the  defendant)  backed  Begal.  If  Begal  Tost,  the 
plaintiff  was  to  pay  the  defendant  21.  The  defen- 
dant did  back  Begal,  who  won ;  and  the  defendant 
thereby  won  in  bets,  which  he  had  made  on  Regal, 
57{.  of  which  the  plaintiff  claimed  501.  It  was 
contended  by  Mr.  French  for  the  defendant  that 
this  transaction  was  "an  agreement  by  way  of 
gaming  or  wagering,"  within  the  8  &  9  Vict.  c. 
109,  s.  18;  and  the  action  one  "for  recovering 
money  won  upon  a  wager,"  within  that  section. 
On  the  other  side  it  was  argued  by  Mr.  Willis 
for  the  plaintiff  that  the  real  meaning  of  sach  a 
contract  was  merely  that  the  defendant  undertook 
to  pay  the  plaintiff  so  much  out  of  his  winnings, 
in  case  of  Itegars  success,  by  way  of  remuneration 
to  the  plaintiff  for  giving  the  defendant  the  bene- 
fit of  his  skill,  experience,  and  imbrmation,  in 
naming  a  probably  successful  horse.  We  can, 
however,  only  look  at  the  contract  as  it  appears 
upon  the  findings  of  the  jury,  and,  so  looked  at, 
it  appears  to  us  to  he  clear  that  it  is  a  contract  by 
waj  of  wagering,  and  nothing  else.  Even  if  the 
object  of  the  defendant  in  entering  into  such  a 
bargain  was  correctly  surmised  by  the  plaintiff*s 
counsel,  the  ultimate  effect  of  the  Ixirgain  was  to 
be  wholly  dependent  upon  the  occurring  of  an 
event  over  which  neither  party  had  any  control ; 
and  the  action  was  one  founded  upon  the  supposed 
right  to  recover  money  won  upon  the  hapf)ening 
of  that  Avent,  viz.,  the  winning  of  a  particular  race. 
This  being  so,  we  think  it  matters  not  that  the 
bargain  was  complicated  by  a  provision  for  other 
contingencies,  as,  for  instance,  that  the  defendant 
was  only  liable  to  pay  the  502.,  if  he  backed  the 
particular  horse,  and  won  upon  him.  The  sub- 
stance of  the  contract  is  always  to  be  regarded, 
and  we  think  that  a  contract  such  as  this,  how- 
ever disguised,  is  in  substance  a  contract  by  way 
of  wagering.  In  Chrizewood  v.  Blane  (11  C.  B. 
538),  it  was  held  that  a  contract  was  within  the 
statute,  though  on  the  face  of  it  it  appeared  to  bo 
a  contract  for  the  sale  of  shares,  if  it  was  in  fact 
only  intended  that  differences  should  be  paid,  and 
no  shares  really  passed.  And  on  the  same  principle, 
in  Rourke  y,  SJiort  (5  E.  &  B.  904),  it  was  held  that 
where  a  contract  mainly  depended  upon  a  wager, 
no  action  could  be  maintained  upon  it,  even  an 
action  for  goods  sold,  when  the  parties  had  agreed 
that  the  price  of  the  goods,  agreed  to  be  sold  by 
the  plaintiff  to  the  defendant,  should  depend  upon 
the  result  of  a  wager.  The  case  of  Hill  v.  Fox  (4 
H,  &  N,  359),  was  decided  upon  the  same  principle, 


and  is  to  the  like  effect  The  caaes  oifeed  1^  Mr. 
Willis  on  behalf  of  the  plaintiff  were  none  of  them 
inconsistent  with  this  decision.  They  were  not 
cases  of  actions  brought  by  one  party  to  a  wager- 
ing oontract  against  the  other  for  meney  allied 
to  be  due  upon  the  contract.  In  the  case  of  Beeiom 
y.  Beeston  (45  L.  J.  230,  Ex. ;  33  L.  T.  Bep.  N.  S. 
700),  which  was  the  most  relied  upon,  the  court 
only  held  that  the  plaintiff  ooald  recover  on  a 
cheque  given  by  the  defendant  to  the  plaintiff  lor 
the  amount  of  moneys  received  by  the  defendant 
for  winnings  in  bets  made  by  the  defendant  with 
third  persons  as  agent  for  the  plaintiff.  This  wag 
held  not  to  be  the  case  of  an  action  npon  a  con- 
tract by  way  of  wagering,  but  of  one  brought  upon 
a  cheque  given  for  money  received  by  the  dmn- 
dant  for  which  he  was  liable  to  account  to  the 
plaintiff.  Johnson  v.  LangUy  (12  C.  B.  468)  was 
a  similar  case,  and  is  no  authority  for  the  plaintiff 
in  the  present  case,  who  sues  upon  the  contiaot 
itself.  We  are  of  opinion  that  the  rale  moat  bt 
made  absolute  to  enter  judgment  for  the  defendant 
with  costs. 

Solicitors  for  the  plaintiff,  Torr  and  Co, 

Solicitors  for  the  defendant,  Viaard,  Orcwier 
and  Oo, 

DIVISIONAL    COURT   FOB    APPEALS 

FBOM  INFEBIOB  COUBTS. 
Bapovted  by  M.  W.  McKxllab,  Bn*  Buxiatar-at-I*v. 


Thursday,  May  18,  1876. 

FULHAM    BOABD    OF    WoRKS    (appS.)     V,     GOODVII 

(resp.). 

Cost  of  sewer — New  street — Previous  sefoer — Mstn- 
polls  Local  Management  Act  1867  (25  Sr  26  VieL 
c.  102,  M.  44).  52.  112. 

In  1867.  a  sewer  was  built  in  a  sheet,  formed  sutm 
1862,  (//  some  houses  in  which  the  respondefd 
was  owner,  ai  his  expense,  under  25  ^  26  VwL 
e.  102,  s.  44. 

In  1875  the  appellants  removed  this  eewer,  tmi 
another  in  the  next  street,  and  constructed  a  lum 
sewer  in  connection  with  the  houeee  in  htA 
streets.  They  appo^'tioned  the  cost  and  tmpensts 
of  the  works  upon  the  owners  of  houeee  ana  Uud 
in  the  two  streets.  The  respondent  refused  to  pas 
his  apportionment,  and  a  ma^istraie  dismusA 
the  summons  against  hifn. 

Held,  upon  a  case  stated,  thai  this  was  not  a  semer 
constructed  in  or  for  the  drainage  of  a  new  sired 
within  the  meaning  of  sect.  52  of  the  said  Ad, 
and  thai  the  apportionment  woe  had. 

This  was  an  appeal  from  the  decision  of  the  magis- 
trate at  Hammersmith  Police  Court. 

The  appellants  herein  are  the  District  Board  of 
Works  for  the  Fulham  district,  and  the  reapoa- 
dent  is  a  builder  owning  property  in  the  district 

1.  Complaint  was  made  by  the  derk  to  the  svd 
board  of  the  non-payment  by  the  respondeot  of 
the  sum  of  6462.  as  owner  of  certain  inwniiei 
situate  and  being  in  Mayland  and  Conniogfaua 
roads,  in  respect  of  certain  sewer  works  osrM 
out  in  the  said  roads,  which  said  roads  m* 
formed  and  laid  out  as  new  streets  since  ths  7th 
Aug.  1862.  A  summons  was  duly  issaed,  and  the 
parties  attended,  and  the  following  fiwiti  wm 
proved  before  the  said  magistrate : 

2.  The  respondent  is,  and  at  tibe  tiiDt  of  tte 
making  of  the  sewer  was,  in  tha  year  1807«  ^ 
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afeill  is  the  owner  of  houses  in  a  road  which  in  the 
jear  1867  was  and  is  now  called  the  Mayland-road, 
and  the  tenants  thereof  had  previously  to  the 
maldng  of  the  new  sewer  paid  sewer  sates. 

3.  The  respondent  is  not  the  owner  of  auy  house 
or  land  in  the  Conningham-road,  which  is  a  con- 
tinnation  of  the  said  Mayland-road,  and  is  here- 
inafter referred  to  and  called  Gonninffbam-road. 

4.  On  or  about  the  1st  Feb.  1867,  the  Metropoli- 
tan Board  of  Works,  sanctioned  the  construction 
of  a  sewer  in  the  centre  of  the  said  Mayland-road 
by  the  owners,  under  the  44th  sect,  of  25  &  26 
Vict.  c.  102. 

5.  Such  sewer  was  built  and  drainage  works 
were  made  at  the  expense  of  the  said  John  Good- 
win, the  respondent,  according  to  the  plans  sub- 
mitted to  and  approved  by  the  Metropolitan 
Bourd  of  Works,  and  extended  the  entire  length 
of  the  said  Mayland-road,  about  1050ft. 

6.  The  construction  of  a  sewer  in  the  Oonning- 
ham-road  by  the  owners,  with  an  outfall  in  the 
TJxbridge-road,  was  sanctioned  by  the  Metropoli- 
tan Board  of  Works,  and  constructed  in  two  sec- 
tions. The  first  section  was  in  accordance  with 
such  sanction  ;  the  second  section,  about  500ft.  in 
length,  was  not  in  accordance  with  such  sanction, 
with  its  outfall  iu  the  sewer  in  the  Mayland-road, 
instead  of  into  the  Uxbridge-road. 

7.  In  April  1875,  the  Board  of  Works  for  the 
Falham  district  determined  to  have  the  sewers 
before  mentioned  taken  up  and  reconstructed. 

8.  The  provisions  of  the  several  Acts  of  Parlia- 
ment relating  to  sewers,  in  force  in  1867,  were 
complied  with  by  the  respondent  in  the  construc- 
tion of  the  sewer  constructed  by  the  respondent 
in  the  year  1867,  referred  to  in  the  4th  and  5th 
paraeraphs  of  this  case. 

9.  in  the  month  of  June  1 875,  the  said  district 
board  caused  the  said  sewers  to  be  removed,  and 
eonstructed  a  brick  main  sewer  throughout  the 
whole  of  the  Mayland-road,  and  a  large  part 
of  the  Gonningham-road,  with  manholes  r.nd 
galleys  sufficient  to  take  the  sewage  of  a  large  and 
populous  neighbourhood,  and  connected  the 
drainage  of  the  houses  in  the  said  Mayland-road, 
and  of  several  houses  in  the  Gonningham-road 
with  the  said  new  sewer. 

10.  The  cost  and  expenses  of  the  works  in  the 
last  paragraph  mentioned  amounted  to  the  sum 
of  2527Z.,  and  the  Fulham  district  board  appor- 
tioned the  same  upon  the  owners  of  the  houses 
and  land  in  the  Mayland  and  Gonningham  roads, 
as  shown  upon  certain  plans  in  the  proportions 
aet  forth  in  an  apportionment  of  the  30th  June 
1875 ;  which  said  plans  and  apportionment 
accompanied,  and  were  to  be  taken  as  forming 
part  of  this  case. 

Upon  the  hearing  of  the  said  summons  it  was 
contended  on  the  part  of  the  respondent — 

(1.)  That  the  apportionment  whereby  the  respon- 
dent was  soagnt  to  be  charged,  and  wnich 
amounted  to  the  sum  of  646Z.,  was  bad  in  law, 
becanse  the  district  board,  having  removed  the 
old  sewer  in  the  Mayland-road,  sanctioned  and 
made  as  stated  in  the  4th  and  5th  paragraphs  ot 
the  case,  were  bound  to  substitute  one  as  efficient, 
b«t  not  at  the  cost  of  the  owners. 

(2.)  That  the  sewer  in  respect  of  which  this 
present  claim  is  made  against  the  respondent,  is 
a  sewer  for  taking  the  sewage  of  the  whole  neigh- 
bourhood, including  the  side  streets,  and  not  of 
ibe  said  Mayland-road  and  Gonningham-road  only. 
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and  that,  therefore,  the  owners  of  houses  in  May- 
land-road ought  not  to  pay  the  cost. 

(3.)  That  any  sewer  replacing  an  old  one  vested 
ii;  the  district  1x)ard,  ought  to  be  made  at  the  cost 
of  the  ratepayers  of  the  parish. 

The  said  magistrate  was  of  opinion  that  the 
said  summons  ought  to  be  dismissed,  and  dis- 
missed the  same  accordingly,  with  costs,  against 
the  said  district  board. 

The  question  for  the  opinion  of  the  court  is 
whether  the  respondent,  John  Goodwin,  is  liable 
to  pay  the  said  sum  of  6462.  in  respect  of  the  said 
apportionments. 

If  the  court  shall  be  of  opinion  that  he  is  so 
liable,  judgment  is  to  be  entered  fertile  appellants 
with  costs. 

But  if  the  court  shall  be  of  opinion  that  he  is 
not  so  liable,  judgment  is  to  be  entered  for  the 
respondent,  with  costs. 

Boddam  (with  him  PhUhrieh,  Q.G.)  argued  for 
the  appellants. — The  section  under  which  the 
sewers  are  alleged  to  have  been  made  in  1867,  is 
the  44th  of  the  Metropolis  Management  Amend- 
ment Act  1862  (25  &  26  Yict.  c.  102) :  **  It  shall  be 
lawful  for  the  owners  or  occupiers  of  any  land  or 
premises  in  any  parish,  district,  or  pai*t  within  the 
limits  of  the  metropolis  as  defined  by  the  firstly- 
recited  Act,  with  the  consent  and  subject  to  the 
regulations  and  conditions  hereinafter  mentioned, 
to  construct  sewers  at  their  own  expense  for  the 
purpose  of  draining  such  land  or  premises,  and  it 
shall  be  lawful  for  any  vestry  or  district  board  in 
whom  the  sewers  in  any  parish,  district,  or  part 
are  vested,  if  they  shall  deem  it  just  and  proper 
so  to  do,  to  contribute  out  of  the  rates  under  their 
control,  applicable  to  the  execution  of  works  of 
sewerage,  to  the  cost  of  any  sewers  constructed  for 
the  purpose  aforesaid."  Amongst  the  regula- 
lations  and  conditions  mentioned  In  the  subsequent 
sections,  45  to  51,  is  one  requiring  the  sanction  of 
the  district  board  and  the  approval  of  the  metro- 
politan board,  which  in  this  case  had  not  been 
I  obtained.  The  section,  therefore,  which  is  appli- 
cable to  the  sewer  charged  upon  this  apportion- 
ment is  the  52nd  of  the  same  Act :  "  Where  any 
sewer  shall,  after  the  passing  of  this  Act  be  con- 
structed by  any  vestry  or  district  board  in  or  for 
the  drainage  of  any  new  street,  or  of  any  house  or 
houses  erected  since  the  1st  day  of  January  1856, 
the  expense  of  constructing  such  sewer  and  the 
works  appertaining  thereto,  including  the  cost  of 
guUeys,  side  entrances,  lengths  of  sewer  at  the 
intersection  of  streets,  and  other  incidental  charges 
and  expenses,  shall  be  borne  and  defrayed  by  the 
owners  of  such  streets  or  houses,  and  of  the  land 
bounding  or  abutting  on  such  street  respectively." 
By  section  112,  '*  the  expression  new  street  shall 
apply  to  and  include  all  streets  hereafter  to  be 
formed  or  laid  out,  and  a  part  of  any  such  street, 
and  also  all  streets  the  maintenance  of  the  paving 
and  roadway  whereof  bad  not,  previously  to  the 
passing  of  this  Act  been  taken  into  charge  and 
assumed  by  the  commissioners,  trustees,  sur- 
veyors, or  other  authorities  having  control  of  the 
pavements  or  highways  in  the  parish  or  place  in 
which  such  streets  are  situate,  and  a  part  of  any  such 
street,  and  also  all  streets  partly  formed  or  laid  out." 
This  unsanctioned  sewer  was  the  same  for  the  pur- 
poses of  the  Act  as  if  no  sewer  existc^d,  and  the 
case  comes  within  the  authority  of  Sawyer  v.  P«u2- 
dington  (L.  Rep.  6  Q.  B.).  There  the  appellanr., 
about  1866,  built  some  houscH  abutting  on  the 
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Harrow-roady  and  about  the  same  time  the  yeslay 
of  the  parish  constructed  a  sewer  along  the  Har- 
row-road. Sewer  rates  had  been  levied  in  respect 
of  the  land  upon  which  the  houses  were  built  for 
more  than  fiye  years  prior  to  1856.  Before  1866 
no  sewer  existed  in  this  road,  whioh  was  and 
continued  to  be  a  turnpike  road  until  the  1st  July 
1864,  on  which  day  the  Testrr  took  charf2;e  of  it  for 
the  first  time.  It  was  held  that  the  Harrow- 
road  was  a  new  street  within  the  meaning  of 
flection  112,  and  that  the  appellant  wus  liable  to 
be  rated  under  sect.  52  of  this  Act. 

J^^Vt  QC.  (with  him  Kemp)r  for  the  respondent. 
— Sect.  68  of  Metropolitan  Local  Management 
Act  1855  (18  &  19  Yict.  c.  120)  Tests  all  sewers 
then  vested  in  the  metropolitan  commissioners  in 
vestries  or  district  boards ;  '*  and  all  sewers  made 
and  to  be  made  within  any  such  parish  or  district, 
ezcent  sewers  and  works  vested  or  to  be  vested  in 
the  Metropolitan  Board  of  Works,  as  hereinafter 
mentioned,  shall  be  vested  in  such  vestry  and 
board  respectively."  And  by  sect.  69  the  vestry 
of  every  parish  and  the  boa^  of  works  of  every 
district  mentioned  "  shall  (subject  to  the  powers 
by  this  Act  vested  in  the  Metropolitan  Board  of 
Works)  from  time  to  time  repair  and  maintain 
the  sewers  under  this  Act  vested  in  them,  or  such 
of  them  as  shall  not  be  discontinued,  closed  up,  or 
destroyed  under  the  powers  herein  contained,  and 
shall  cause  to  be  made,  repaired,  and  maintained 
such  sewers  and  works,  or  such  diversions  or 
akerations  of  sewers  and  works  as  may  be  neces- 
sary for  effectually  draining  their  parish  or  dis- 
trict." Under  those  sections  of  the  earlier  Act 
the  appellants  ought  to  have  charged  the  repair 
of  this  sewer  upon  the  district  rates.  This  was 
not  a  sewer  constructed  under  sect.  52  of  the  Act 
of  1862,  in  or  for  the  drainage  of  a  new  street. 
[Stopped  by  the  Court.] 

Glmasbt,  B. — We  need  hear  no  further  arflni- 
ment  for  the  respondent.  We  have  no  doubt  this 
appeal  must  be  dismissed.  It  has  been  contended 
that  the  respondent  and  other  persons,  who  are 
owners  of  the  houses  and  land  bounding  or  abut- 
ting upon  the  street  through  which  this  sewer  has 
been  made,  should  pay  for  the  expenses  of  the 
sewer.  It  was  said  this  is  a  new  street  accord- 
ing to  the  definition  contained  in  the  Act,  and 
the  sewer  was  constructed  by  the  appellants  in 
or  for  the  drainage  of  this  street.  But  it 
appears  that  in  1867  a  sewer  was  constructed 
under  the  44th  section  of  the  Act  of  1862,  in 
the  centre  of  the  re8pondent*s  street;  it  was 
brought  into  use  for  the  neighbourhood,  and 
became  vested  in  the  appellants.  The  expense 
was  paid  by  the  respondent,  and  it  appears  to  me 
that  persons  who  have  thus  paid  for  a  sewer  once 
cannot  under  this  Act  be  charged  again  for  the 
construction  of  another.  In  1875,  for  some  pur- 
pose the  district  board  determined  to  make  a  fresh 
sewer  to  serve  the  district,  not  merely  for  this 
particular  street,  but  having  connections  with  the 
houses  in  Conningham-road,  which  is  a  continua- 
tion of  it.  They  have,  however,  attempted  ta 
charge  the  respondent  for  his  apportionment  of 
the  expense  of  this  fresh  sewer,  as  if  the  ')2nd 
section  of  the  Act  of  1862  applied  to  it.  That 
section  authorises  such  an  apportionment  when 
any  sewer  shall  be  constructed  by  a  "district 
board  in  or  for  the  drainage  of  any  new  street  or 
of  any  houses  erected  since  the  1st  Jan.  1856." 
Although  the  definition  of  '*new    street"    may 


apply  to  this  Mayland-road,  it  is  nnrHMonable  to 
apply  this  section  under  the  ciitmmstaBoea  hen 
stated,  and  this  is  strongly  confirmed  by  the  pro- 
visions of  the  following  section  53,  which  rdatetto 
streets  in  which  previously  to  the  conBtniciioii  of 
the  sewer  there  had  beea  no  sewer  or  only  an  opea 
sewer.  The  expenses  are  then  to  be  dcSrayed  in 
part  only  by  the  adjoining  owners,  the  remainder 
to  oome  from  the  genenu  rate.  It  woold  be  aa 
inconsistent  condusion  that  the  owners  in  thii 
street  should  be  charffed  entirely  for  the  nev 
sewer,  although  they  nad  a  sewer  before ;  and 
where  there  was  no  sewer  or  an  open  aewer 
before,  the  adjoining  ownem  should  only  he 
charged  part  of  the  costs  incurred.  I  am  satimd, 
too,  that  this  sewer  was  made  for  the  distrid 
generally,  and  cannot  be  said  to  be  in  or  for  the 
drainage  of  any  new  street.  This  sewer  coold  only 
have  been  made  at  the  charge  of  the  parish  nto* 

Kyers,  and  the  apportionment  appealed  against  ii 
d.    The  appeal,  therefore,  from  the  dismissdof 
this  summons  cannot  be  allowed. 

Grovb  and  Fibld,  JJ.  concurred. 

Judgment  for  retpondatL 

Solicitors   for   appellant,    WaUon^    Sons^  and 
Boom. 

Solicitor  for  respondent,  W.  A,  Downing. 


EXCHEQUER    DIVISION. 

BtporUd  tj  H.  F.  Diccnra^  Biq.* 


Feb.  2  and  6,  1877. 

MoNCK  V,  Hilton. 

Vagrant  Act  (5  Geo.  4,  e.  83),  s.  4.— UWn^  mkit 
means  or  devices  by  palmistry  or  otherwise  to 
deceive — Bogue  and  vagabond. 

Ths  cUtempt  to  deceive  and  impose  upon  others  kf 
falsely  pretending  to  exercise  the  peculiar  essi 
supematurnl  poxDer  of  holding  intercourse  wiA 
the  invisible  world,  and  of  oJ^taining  answen 
and  manifestations  of  power  frotn  invisHk 
spirits  is  an  attempt  to  deceive  by  **  using  sMs 
craft,  means,  or  device  by  palmistry  or  otherwise^" 
wUhin  sect.  4  of  the  Vagrant  Act  (5  0«o.  4,  e.  83). 
Case  stated  by  justices  of  Huddersfield,  under 
20  &  21  Vict.,  c.  43. 

At  a  petty  sessions  held  in  and  for  the 
borough  of  Huddersfield,  on  the  11th  Nov.  1876» 
the  appellant  was  brought  np  in  cnstody  and 
a  charge  was  preferred  against  him  by  Oad 
Constable  Henry  Hilton,  the  respondent^  imd« 
sect.  4  of  5  G^o.  4,  c.  83,  for  that  he,  the  appel- 
lant, on  the  23rd  Oct.  1876,  at  HnddersficO^  did 
unlawfully  use  certain  subtle  mecms  or  devices  bj 
palmistry  or  otherwise  to  deceive  and  impose  on 
certain  of  Her  Majes^'s  subjects,  to  wit,  Qeatgi 
Henry  Hepplestone,  Henry  Bedford  Lodge,  sai 
others,  contrary  to  the  statute ;  upon  the  haiinqf 
of  which  charge  the  appellant  was  convicted  by  the 

J'ustices  of  the  said  offence,  and  they  adjulged 
dm,  as  a  rogue  and  a  vagabond,  to  be  conunittBd 
to  the  House  of  Correction  »t  Wakefield,  thereto 
be  kept  to  hard  labour  for  the  apace  of  tfani 
calendar  months. 

Upon  the  hearing  it  was  proved  on  the  psii  of 
the  respondent,  and  found  as  a  fact  that  the  appel- 
lant had  agreed  with  one  Qeorge  JLmxFj  Heppl*' 
stone  at  we  request  of  the  latter  to  gm  t«o 
spiritualistio  seances,  at  the  rendenoe  «  fita^ 
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Oeorp;e  Hepplestone,  for  the  snm  of  22.  each ;  bnt 
that  in  the  event  of  there  being  more  than  eight 
persons  present  at  either  of  sach  seauoes  then 
the  payment  to  the  appellant  to  be  after  the  rate 
of  6«.  for  each  person.  It  was  farther  proved  that 
in  pnrsnance  ot  this  agreement  the  appellant  held 
two  seances  at  the  residence  of  (ieorge  Henry 
Hepplestone,  on  the  22nd  and  23rd  Oct.  1876,  and 
that  at  the  latter  of  sach  seances  in  respect  of 
which  no  money  was  paid,  Oeorge  Henry  Hepple- 
stone, Henry  Bedford  Lodge,  and  others  were 
present.     It  was  farther  proved  that  the  persons 

E resent  at  this  seance  (other  than  the  appel- 
mt)  were  directed  by  the  appellant  to  place  their 
hands  npon  the  table  around  which  they  were 
•eated  and  their  feet  under  their  chairs.  After 
which  he  said,  *'  We  spiritaalists  have  to  be  very 
guarded  in  conseqaence  of  the  Slade  case,  some 
call  it  psychic  force,  some  animal  magnetism,  some 
legerdemain,  some  conjuring,  some  one  thing,  and 
some  another ;  I  call  it  spiritualism,  but  you  must 
judge  for  yourselves."  It  was  further  proved 
that  there  was  no  light  in  the  room  except  that 
given  by  a  single  gas  jet,  and  that  during  what 
were  termed  the  manifestations,  the  gas  was 
turned  almost  out  The  alleged  manifestations 
were  the  following : 

(a)  Baps  were  heard  under  the  table,  whereapon  the 
appellant  raid,  "They  are  soon  hare  to  night,  the 
oonditions  are  very  favourable." 

(6)  The  appellant  placed  a  small  tambonrine  apon  a 
moaioal  instniment  called  **  Fairy  Bells,"  and  then  put 
it  on  the  table  a  little  distance  from  himself.  The 
inetmment  was  then  observed  to  move  towards  the 
appellant  who  inquired  whether  the  company  had  seen 
it  move,  whereupon  one  of  them  asked  him  to  request 
the  spirit  to  move  it  in  the  opposite  direction,  to  which 
the  appellant  replied.  "  We  had  better  take  the 
manifestations  exactly  as  they  come,"  and  that  it 
**  oouldn't  be  done."  He  was  then  asked  "  Why,"  and 
he  answered  *'  I  don't  know  how  it  is  done." 

(e)  A  small  musical  box  was  then  handed  round  the 
oompany  who  examined  it.  It  was  then  plaoed  by  the 
appellant  about  half  a  yard  in  front  of  himself  on  the 
tabla.  Be  said  the  spirits  were  able  to  play  it.  He 
then  plaoed  a  wooden  box  over  it,  and  the  appellant 
then  invited  the  company  to  ask  it  questions,  and  that 
one  sound  would  signify  **  no"  and  three  sounds  *'  yee." 
Some  questions  were  asked  and  certain  sounds  were 
heard,  but  these  sounds  were  occasionally  as  many 
as  five  or  six  at  a  time.  One  of  the  company  directed 
the  appellant's  attention  to  the  fact  that  the  musical 
box  which  had  been  placed  under  the  wooden  box  was 
not  wound  up,  whereupon  the  appellant  said  that  the 
spirits  could  not  only  play  bnt  wind  it  up. 

(d.)  A  hand  appeared  aboye  the  table  immediately  on 
the  left  of  the  appellant,  who  put  the  tambonrine  to  it, 
and  the  fingers  of  the  hand  tapped  it.  The  fingers  did 
not  move  separately.  The  hand  was  not  like  a  human 
hand,  but  like  a  wax  hand  which  had  been  rubbed  with 
oil  and  phoephorns. 

After  a  short  time  the  hand  disappeared  below  the 
table.  One  of  the  witnesses  was  of  opinion  that  the 
hand  was  like  one  of  the  kid  glove  hands  found  in  the 
appellant's  possession. 

(e.)  Two  or  three  slates  were  placed  by  the  appellant 
upon  the  table.  He  said  they  would  receive  messages 
from  departed  spirits.  A  small  piece  of  penoil  was 
plaoed  by  him  upon  one  of  the  slates.  He  then  took  hold 
of  one  comer  of  the  slate  and  a  lady  took  hold  of  another 
eomer  of  it.  It  was  then  held  under  the  table,  and 
whilst  it  was  there  the  lady  remarked  she  felt  a  great 
pressure  upon  it.  One  of  the  company  asked  for  a 
message  from  some  departed  one.  After  the  slate  had 
been  held  under  the  table  about  a  oonple  of  minutes  it 
was  brought  forth,  and  was  found  to  contain  in  a  very 
esabbed,  singular  writing,  the  words  "  Ob,  for  a  lodge 
in  some  vast  wilderness!"  Another  message  was  then 
Asked  for.  and  the  appellant  and  the  same  lady  again 
held  the  slate  under  the  table.    The  lady  remarked  she 


felt  a  very  warm  hand,  whereupon  the  appeUaat  said, 
*  *  Well  you're  sure  it 's  not  my  hand."  She  replied,  *'  No,  I 
am  not."  When  the  slate  was  again  produoed  there  was 
a  button  npon  it  and  the  following  message,  *'Qood 
night  Philemon.  Samuel."  The  appellant  having  pre- 
viously stated  that  his  spirit  ^ide  was  Samuel  Wheeler. 
It  was  proved  that  a  scratching  on  the  slate  was  heacd 
at  the  same  time  that  the  lady  felt  a  warm  hand  acrainst 
her  own.  The  button  above  mentioned  was  taken  off 
the  lady's  dress ;  she  stated  that  it  was  pulled  from  her 
drees  rather  violently. 

(/.)  One  of  the  notes  of  the  piano  which  was  in  the 
room  sounded.  A  lady  was  then  asked  by  the  appeUant 
to  sit  on  the  lid  of  the  piano.  She  did  so,  and  the  same 
note  sounded.  It  was  proved  that  the  appellant  was 
does  to  the  piano  at  the  time.  Mr.  Lodge  then  asked 
the  appellant  if  the  spirit  would  play  some  other  note. 
The  appellant  stamped,  whereupon  Mr.  Lodge  asked, 
**  That's  you,  doctor  isn't  it  P"  and  he  said  *'yes."  Mr. 
Lodge  then  asked,  "  Will  yon  kindly  play  a  note  lower?" 
Then  came  another  stamp  with  the  appellant's  foot, 
which  signified  **No."  It  was  proved  that  whilst 
these  manifestjbtions  were  being  produced  there  were 
two  boxes  in  t^e  room  belonging  to  the  appellant. 

When  the  manifestations  were  conclnded  two 
of  the  ladies  present  left  the  room,  whereapon 
Mr.  Lodge  told  the  appellant  that  he  was  obliged 
to  the  appellant  for  the  entertainment,  bat  was 
not  satisfied,  and  that  he  would  himself  undertake 
to  prodace  the  same  manifestations  under  the 
same  conditions.  Mr.  Lodge  asked  to  be  allowed 
to  search  the  appellant,  remarking  that  if  he  could 
not  find  the  spint  hand,  a  duplicate  musical  box, 
and  other  things,  he  would  give  50L  to  the  cause 
of  spiritualism.  The  appellant  declined  to  be 
searched,  and  appealed  to  Mr.  Hepplestone,  at 
whose  house  the  seance  was  held,  and  where  the 
appellant  had  lodged  as  his  guest,  to  protect  him. 
When  the  two  lilies  returned  into  the  room  the 
appellant  seized  one  of  the  boxes,  struck  Mr. 
Lodge,  who  stood  at  the  door,  and  rushed  upstairs 
and  locked  himself  in  his  bedroom,  from  which 
he  escaped  by  fastening  a  sheet  against  the 
waterspout  and  sliding  down.  He  left  certain 
boxes,  which  were  subsequently  examined,  and  in 
them  were  found  a  great  number  of  articles, 
amongst  which  were  kid  glove  hands,  stuffed,  and 
having  elastic  attached  to  them,  linen,  with  faces 
faintly  sketched  upon  it,  white  gauze  thread,  thin 
wire,  a  number  of  slates  and  pencils,  musical  box, 
musical  albums,  and  a  long  rod  divisible  into 
small  lengths. 

It  was  proved  on  behalf  of  the  appellant  that 
he  had  had  rooms  at  the  house  of  William  Dobbs, 
14,  Wells-terrace,  in  the  city  of  Bristol,  for  the 
last  four  years.  It  was  also  proved  on  his  behalf 
that  articles  similar  to  some  of  those  found  in  his 
possession  had  been  openly  used  by  the  appellant 
in  his  public  lectures,  showing  how  conjurors 
produced  manifestations  similar  to  those  of 
spiritualism. 

It  was  contended  on  the  part  of  the  appellant 
that  the  Vagrant  Act  was  intended  to  apply  to 
gipsies  and  other  homeless  and  wandering  vaga- 
bonds, and  that  this  was  no  offence  within  the 
meaning  of  sect.  4  of  the  statute  5  Geo.  4,  c.  83, 
and  the  case  of  Johnson  (app.)  v.  Ft7iiier  (resp.) 
(33  Justice  of  the  Peace,  p.  740)  was  cited  iu  sup- 
port of  this  view. 

The  justices,  however,  being  of  opinion  that  the 
evidence  given  before  them  brought  the  case 
within  the  operation  of  sect.  4  of  5  Greo.  4, 
c.  83,  gave  their  determination  against  the  appel- 
lant in  the  manner  before  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court,  therefore,  was- 
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whether  the  jastioes  were  correct  in  their  view  of 
the  law  that  the  appellant  was  a  rogae  and  va^- 
bond  within  the  meaning  of  sect.  4  of  5  Greo.  4, 
c.  83,  he  haying,  in  their  opinion,  upon  the  evi- 
dence before  them,  attempted  to  deceive  and  im- 
pose  upon  Her  Majesty's  subjects  bj  using  snbtle 
means  and  devices. 

If  the  conrt  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and 
the  appellant  was  liable  as  aforesaid,  then  the 
said  conviction  was  to  stand;  but  if  the  court 
should  be  of  opinion  otherwise,  then  the  said 
conviction  was  to  be  quashed. 

Henry  Matthews,  Q.C.  {Lockwood  with  him),  for 
the  appellant. — ^The  question  is  whether  the  subtle 
devices  set  out  in  the  case  amount  to  "  palmistry 
or  otherwise,"  for  these  words    are    qualifying 
words,  and  point  out  the  statutory  offence.     That 
they  cannot  fall  within  the  word  "  palmistry  **  is 
in  the  first  place  clear.    The  word  is  thus  defined 
in  GoweFs  Law  Dictionary :  "  A  kind  of  divina- 
tion, practised  by  looking  on  the  lines  and  marks 
of  the  fingers,  and  hands.    This  was  practised  by 
the  Egyptians  mentioned  in  the  statute :  1  P.  &  M. 
c.  4."    In  Johnson  v.  Fenner  (33  J.  P.  740),  which 
is  the  only  decided  case  under  the  section,  it  was 
held  that  mere  sleight  of  hand  was  not  "palmistry." 
That  being  so,  the  question  here  arises  as  to  what 
is    the    meaning  of  the  words  "or   otherwise." 
These  words  must  be  read  according  to  the  general 
rule  of  construction  that  general  words  are  re- 
stricted by    the  particular  words  which  precede 
them.    They  must,  therefore,  be  taken  to  mean 
something  ejusdem  generis  with  palmistry  as  chi- 
zomancy  or  physiognomy.  The  section  was  clearly 
never  intended  to  include  anything  which  belongs 
to    the    supernatural    class.    There    is    nothing 
supernatural  in  palmistry,  chiromancy,  or  phy- 
siognomy.    This  becomes  clear  when  we  look  at 
the  statutes  in  pari  materia,  and  from  which  the 
section  under  discussion  was  in  fact  derived.  There 
are  two  distinct  and  separate  and  contemporaneous 
series  of  statutes  both  commencing  in  the  reign 
of   Henry   8.     The    first   series,   of   which    the 
present  Act  forms  one,  deals  exclusively  with  the 
Egyptians,  and  prohibits   them  from  deceiving 
people  by  "  subtle  crafts,  means,  or  device "  by 
palmistry,  chiromancy,  physiognomy  or  the  like. 
The  statutes  are  22  Hen.  8  c.  10,  1  <&  2  P.  <&  M. 
c.  4,  5  Eliz.  c.  20, 17  Geo.  2  c.  5,  s.  2, 3  Geo.  4  c.  40, 
8.  3,  and  the  present  Act  of  5  Gtio.  4  c.  83,  by 
which  all  previous  Acts  as  to  rogues  and  vaga- 
bonds   were    repealed.      The    second    series    of 
statutes,  which  comprises  3  Hen.  8,  c.  8,  5  Eliz. 
c.  16,  1  Jac.  1  c.  12,  and  9  Geo.  2  c.  5,  ss.  3,  4, 
deal  with  quite  a  different  offence,  viz.,  that  of 
conjuration  or  the  calling  up  of  evil  spirits.     By 
the  three  first  of  these  Acts  it  was  made  criminal 
to  exercise  and  deal  in  conjuration,  witchcraft, 
enchantment,  and  sorcery,  but  in  the  reign  of 
George    II.    the    belief   in    magic    having    dis- 
appeared,  prosecutions   for    such   offences  were 
abolished  by  9  G«o.  2  c.  5,  and  the  pretence  was 
made  criminal.     That  Act  still  remains  in  force, 
and  under  that  the  appellant  should  have  been 
proceeded  against,  if  he  can  be  proceeded  against 
at  all.    It  is  clear  that  5  Geo.  4  c.  83  was  only  in- 
tended to  apply  to  the  Egyptians,  and  not  to  a  case 
like  the  present. 

Foland,  contra. — The    essence  of    the  offence 
agaiDst  which  5  Geo  4  0.  83,  b.  4  waa  \eive\\ed  \a 
aaing  subtle  craft,  &c.,'*  and  tib.e  Act  -waA  vtv- 


if 
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tended  to  protect  credulous  people  affunat  theoi- 
selves.  P^mistTT  was  one  form  of  deceit  which 
immediately  stmcK  the  fntmen  of  thie  Act,  and.  in 
order  to  include  all  manner  of  deceit,  the  worcb 
"  or  otherwise  "  were  inserted.  Those  words  miut 
mean  "or  in  any  other  manner."  It  must  be 
remembered  that  this  Act  was  passed  in  the  reign 
of  Geo.  2,  and  the  word  paunistiy  eren  bad  a 
different  signification  in  those  days  to  that  wfaidi 
it  has  now.  The  case  of  Johnwn  t.  Femmer  m 
altogether  distinguishable  from  the  presents  All 
that  was  decided  in  that  case  was  that  mere  leger- 
demain, or,  in  other  words,  a  mere  trial  of  akin, 
between  one  man's  sleight  of  hand  and  another 
man's  quickness  of  eye,  is  not  within  the  Act.  Hen 
the  appellant  pretended  to  call  up  spirits,  which  ii 
a  very  different  thing.  The  words  **  or  otJierwiae" 
cannot,  when  the  whole  section  is  considered,  hs?e 
the  restricted  interpretation  put  npon  them  as  is 
contended  for  here. 

H.  Matthews,  Q.C.  in  reply. 

Cur,  ado.  vulL 

Feb.  6. — The  following  written  judgments  wen 
now  delivered. 

Cleasby,  B. — It  is  first  necessary  to  conaidfr 
what  the  exact  question  for  our  determinatioo  k. 
This  must  be  clearly  understood,  as  there  appeved 
at  first  to  be  a  difficulty,  though  of  a  tecnnicil 
nature,  from  the  terms  in  which  the  magistratei 
have  found  the  facts ;  and  if  they  had  onrjr  found 
that  the  defendant  used  artful  devices  with  intent 
to  deceive,  without  themselves  forming  anycen- 
elusion  as  to  the  means  used,  there  would  han 
been  an  objection  to  the  case  coming  before  ua  on 
appeal.  But  it  is  to  be  taken,  and  the  words  pro* 
perly  bear  that  meaning,  that  the  magistrates 
nave  found  that  the  means  set  forth  in  the  case 
were  the  means  used  and  to  which  their  ezpres 
finding  applies.  The  question,  then,  before  ns 
arises  in  this  way.  The  magistrates  have  found  as 
a  fact  that  the  appellant  used  subtle  craft,  meaaB, 
and  devices  by  the  means  stated  to  deceive  and 
defraud  Her  Majesty's  subjects.  They  have  also 
found  as  a  conclusion  of  law  that  the  means  naed 
bring  the  case  within  the  statute,  and  they  then 
ask  our  opinion  upon  the  correctness  of  this  con- 
clusion upon  the  matter  of  law  whether  the  find- 
ings of  fact  bring  the  case  within  the  statute. 
We  have  nothing  to  do  with  the  correctness  of  tbe 
conclusions  of  fact  arrived  at  by  the  magistrate!. 
They  can  only  ask  our  opinion  npon  matters  of 
law,  and  wo  must  take  the  conclusions  of  hd  m 
found  by  them.  It  is  right  to  add,  in  order  to 
prevent  misapprehension,  that  there  was  o?er 
whelming  evidence  to  warrant  their  conclueiooi. 
Now,  as  regards  the  acts  of  the  defendant  and  the 
means  used  by  him,  we  are  not  called  npon 
to  express  any  opinion  upon  the  subject  of 
spiritualism  generally,  whether  there  does  emi 
any  real  power  in  a  medium  (as  he  ia  called)  of  die 
nature  set  up,  or  whether  its  existence  is  a  men 
delusion.  Such  a  subject  would  be  a  very  im- 
proper one  for  argument  and  decision  in  a  coort  of 
law.  But  it  does  not  arise  in  the  present  caeeb 
because  we  have  it  found  as  a  fact  that  the  appel- 
lant was  an  impostor  in  pretending  to  make  nae  d 
it.  The  only  question,  then,  is,  whether  in  thii 
particular  case  the  means  used  by  the  appellantaie 
within  the  words  palmistry  or  otherwise  in  tilw 
Act  in  question.  We  niust  first  see  what  the 
xtieaxva  used  were.  There  is  a  stance  for  whid^.^ 
\a  \A  T^fi^Y^^^.  ^^^  ^a&ik  hiwmelf  a  ^nritaalak 
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the  room  is  darkened,  raps  are  heard,  and  he  says, 
**  They  are  soon  here  to  night,  the  oonditions  are 
▼ery  myoarable."    They  then  f^  throa^h  the  per- 
formances  described  in  the  case,  and  it  is  sufficient 
to  say  that  he  pretends  to  exercise  the  peculiar 
and  supernatural  powers  of  obtaining  answers  and 
manifestations  of  power  from  invisible  agents  or 
spirits,  as  he  calls  them.    We  have  to  determine 
whether  this    brings    the    case   within  the   4th 
section  of  5  G^.  4,  c.  83.    That  section  enumerates 
a  great  number  of  offences  which  make  a  person 
liable  to  be  punished  as  a  rogue  and  yagabond. 
And  the  second  of  the  enumerations  is  as  follows : 
**£yery  person  pretending  or  professing  to  tell 
fortunes,  or  using  any  subtle  craft,  means,  or 
deyice  by  palmistry  or  otherwise,  to  deceive  and 
defraud   any    of   his    Majesty's  subjects."    The 
appellant   could  not  properly  be  regarded  as  a 
person  professing  to  tell  fortunes,  and  was  not  so 
charged,  and  the  argument  before  us  was,  that  the 
words  "  palmistry  or  otherwise  "  must  be  read  as 
pointing  to  palmistry,  which  it  was  said  was  well 
snown  to  signify  **  forming  conclusions  from  the 
lines  of  the  hands,"  and  other  similar  pretensions, 
such  as  physiognomy,  &c.    It  was  first  contended, 
and  I  thmk  with  success,  that  the  Act  of  Parlia- 
ment could  not  be    read  as  if  the  words,  "by 
palmistry  or  otherwise,"  were  omitted  altogether, 
so  as  to  make  it  apply  to  all  subtle  devices  used  *o 
deceive  and  defraua  Her  Majesty's  subjects ;  some 
effect  must  always  be  given  to  all  the  words  in  a 
statute  creating  an  offence.    But  it  was  further 
contended  that  the  words  "  or  otherwise  "  follow- 
ing a  particular  word  '*  palmistry  "  must  be  read 
as  naving  reference  to  arts  or  pretensions  of  the 
same    description    as    palmistry  according  to  a 
general  rule  of  construction  limiting  the  effect  of 
general  words  following  a  particular  description. 
As  to  the  general  rule,  no  authority  was  necessary, 
but  a  case  was  referred  to  in  which  the  Court  of 
Queen's  Bench,  in  construing  the    statute  and 
section  in  question  held  that  the  words  "  or  other- 
wise "  must  have  a  limited  signification,  and  were 
not  applicable  to  the  case  of  a  man  wagering  with 
people  upon   tricks  of  sleight  of  hand,  and   so 
deceiving  and  defrauding   them.      The    case    is 
Johnson  v.  Fenner  (33  «fustice  of  Peace,  p.  740). 
In  such  a  case  no  peculiar  power  is  pretended  like 
telling  fortunes  or  palmistry  to  impose  upon  the 
cnrednlous,  but  a  great  skill  of  manipulation  and 
sleight  of  hand,  and  persons  are  found  confident 
enough  to  back  their  eyesight  against  the  skill 
and  dexterity  of  the  performer.   This  is  so  different 
an  act  from  the  acts  particularised  in  the  clause 
that  a  court  would  properly  hold  that  you  could 
not  apply  general  words  to  so  very  different  a 
thing.    But  in  the  present  case  we  are  dealing 
yrith  an  impostor  exercising  a  power  by  a  pretended 
intercourse  with  the  invisible  world,  a  peculiar 
power  belonging  to  himself.    In  construing  the 
clause  in  question  we  are  entitled  to  consider  the 
whole  of  it.    We  are  not  construing  such  words  as 
**  palmistry  and  any  other  act"  standing  by  them- 
aelves,  a  case  to  which  the  argument  used  would 
more  closely  apply ;  the  clause  includes  al]  persons 
who   pretend   to    tell  fortunes  (which    imports 
that  deception  is  practised  by  doing  so),  or  use 
■abtle  devices  by  palmistry  or  otherwise  to  defraud. 
Now  the  present  case  in  is  clearly  brought  with  the 
words  "by  palmistry  or  otherwise  "  taken  in  their 
natural  sense.    But  the  appellant  seeks  to  limit 
their  natural  sense   by  oonstraotioo,  that  is,  by 


applying  the  rule  of  construction  referred  ta    It 
appears  to  me  that  it  would  be  going  beyond  any 
application  of  this  rule  to  hold  that  the  words  "or 
otherwise,"  taken  in  their  natural  sense,  and  in 
connection  with  the  rest  of  the  clause,  only  apply 
to  modes  of  deception  of  a  precise  class  or  genus  of 
which  palmisti^  can   be  said  to  be  an  instance. 
It   may  be  quite  right  to  hold   that,    and  my 
reasoning  does   not  apply  to  anything  which  in 
its  character  is  entirely  difierent  from  fortune 
telling  and   palmistry.      But    I    cannot   rej^^ard 
the  acts  and  pretences  of  the  appellant  as  so 
entirely   different.      Something  besides  fortune- 
telling  and  palmistry  must  be  held  as  included,  or 
we  must  reject  the  words  "  or  otherwise,"  which 
cannot  be  done,  and  I  could  not  myself  fix  upon 
any  crafby  devices    more    properly  coupled   for 
punishment     with      those     of     fortune    telling 
and    palmistry    than    those    set    forth    in    the 
case    as     practised     by     the     appellant.      The 
learned  counsel   for    the    appellant    referred   to 
very  early  statutes,  showing  that  the  offence  of 
palmistry  and  the  pretending  to  bold  intercourse 
with  spirits  had  formerly  been  treated  as  totally 
different  offences  with  very  different  punishments, 
which  was  no   doubt  the  case.    Palmistry  was 
at  one  time   practised    by  gipsies  and    persons 
leading  a  vagabond  life,  and  the  legislation  was 
directed  against  them.    But  the  idea  of  leading  a 
wandering  and  vagabond  life  is  not  now  at  all  an 
ingredient  in  the  description  of  a  rogue  and  vaga- 
bond, as  is  obvious  by  reading  the  enumeration  in 
sect.  4.    The  stat.  5  Geo.  4,  c.  83,  repeals  all  the 
former  statutes  relating  to  rogues  and  va^pbonds, 
and  forms  itself  the  legislation  on  the  subject,  and 
enacts  in  substance  that,  by  doing  certain  things 
or  neglecting  certain  duties,  a  man  shall  be  in  the 
same  predicament  as  a  rogue  and  vagabond,  and 
dealt  with  as  such.    Whatever  an  offender's  posi- 
tion may  be  under  other  Acts  of  Parliament  not 
relating  to  rogues  and  vagabonds,  if  he  comes 
within  the  enumeration  in  sect.  4,  he  is  pro)>erly 
punished  as  a  rogue  and  vagabond.     For  the  rea- 
sons above  given,  I  think  the  appellant  was  pro- 
perly dealt  with  by  the  magistrates  as  a  rogue  and 
vagabond,  and  that  the  conviction  must  be  af- 
firmed, and,  of  course,  with  costs. 

Pollock,  B. — In  my  judgment  the  justices  were 
correct  in  the  view  of  the  law  which  they  took 
when  they  found  the  appellant  in  this  case  to  be 
a  rogue  and  vagabond  within  the  meaning  of  bhe 
statute  5  Geo.  4,  c.  83.  The  first  material  matter 
to  consider  is,  what  was  it  that  the  magistrates 
found  in  fact  ?  Taking  the  evidence  which  they 
have  set  out  in  the  case,  coupled  with  their  find- 
ing, the  only  fair  conclusion  to  be  drawn  is,  that 
they  found  that  the  appellant  did  attempt  to 
deceive  and  impose  upon  the  persons  named  in  the 
charge,  that  the  means  by  which  he  so  attempted 
was  not  by  mere  sleight  of  hand,  dexterous  mani- 
pulation of  instruments,  or  illusions  of  the  eye  or 
ear,  such  as  is  practised  by  a  conjuror  or  ventrilo- 
quist, but  that  in  addition  to  and  accompanied 
with  the  exercise  of  physical  dexterity  the  appel- 
lant so  conducted  himself  as  to  assume  the  power 
of  communicating  with  and  calling  in  the  aid  of 
unseen  spirits,  who  could  do  certain  acts  and  pro- 
duce certain  results,  such  as  the  winding-up  and 
playing  upon  a  musical  box,  and  the  communica- 
tion of  messages  from  persons  who  had  died.  "W^ 
have,  therefore,  a  ex^b^,  xcLoask^^  «eA  \wc<i»>"'^KNs5^ 
ia  Y>eyoiid  ti\ia\i  ot  i^\k^%vc«\  ^«iX«rv\»i  ^va^^  ^'^^s^ssaR^^ 
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dealing   with    some    spiritoal   agency    which    is 
enacted  not  for  the  mere  pnrpose  of  individual 
experiment,  or  so-called  scientific  pursuit,  but  to 
deceive  and  impose  on  others.      And   the  only 
remaining  question  is,  whether  this  is  within  t  he 
scope  of  the  statute.     The  words  of  the  Act  are : 
"Every  person  pretending  or  professing  to    tell 
fortunes;  or  using  any  subtle  craft,  means,   or 
device,  by  palmistry  or  otherwise  to  deceive  and 
impose  on  any  of  his  Majesty's  subjects."    And 
the  well-known  rule  of  consiruction    was  urged 
upon  us  that  in  giving  effetst  to  the    words  *'6r 
otherwiae,*'  we  must  read  the  statute  as  if  it  had 
used  the  words  by  palmistry  or  other  act  of  a  like 
kind.      The  principle    upon  which  this  rule  is 
founded  is  thoroughly  established,  and  the  only 
difficulty  which  arises  is  in  the  mode  and  extent  of 
its  application  to  the  provision  in  question.     If 
the  only  words  were,  "  Any  person  pretending  by 
palmistry  or   otherwise  to  deceive,"   the    argu- 
ment would  have  greater  force,  but  the  language 
whence  the  scope  and  intent  of  the  section  is  to  be 
gathered  is  much  wider,  and  to  get  at  this  we 
must  look  back  to  the  words  preceding  palmistry. 
These  show  that  the  character  of  the  act  which  is 
made  an  offence  is  assuming    a   special  power 
beyond  the  ordinary  limit  of  human  agency.    This 
is  indicated  by  the  first  off  ence  espcined  "  profess- 
ing to  tell  fortunes ;"  those  which  follow  are  of  a 
like  character,  "  using  any  sublte  crafh,  means,  or 
device,  by  palmistry  or  otherwise,  to  deceive,*'  and 
the  general  character  of  the  means  or  device  is 
sufficiently  indicated  by  the  earlier  >ifords  ;  and  to 
read  the  word  "  otherwise"  as  limiting  the  means 
to  acts,  which   must    necessarily  be    similar   to 
palmistry,  woald,  in  my  jadgmont,  wrest  from  the 
statute  its  spirit  and  expresi^ed  intention.     Bead- 
ing it  as  a  whole,  I  should  take  the  words  "  other- 
wise" not  as  limiting  the  earlier  words,  but  as 
enlarging  the  word  '*  palmistry,"  and  providing 
against  the  professing  to  tell  Fortunes,  or  using 
craft,  means,  or  devices  to  deceve,  whether   by 
palmistry  or  by  contrivance  to  deceive  other  than 
palmistry,  provided  they  are  of  the  same  general 
character  as  is  indicated  by  the  earlier  words  of 
the  section.  It  is  unnecessary  now  to  say  what  other 
means  or  device  may  come  within  the  statute,  bat 
as  to  this  I  should  guard  myself  against  being  sup- 
posed to  hold  that  there  might  not  be  cases  m 
which  the  means  used  were  legerdemain  or  ven- 
triloquism, or  the  like,  and  yet  that  they  were 
included.    Whether  they  would  or  would  not  be 
included  must  depend  upon  many  circumstances, 
one  very  important  one  being  the  profession  of 
the  performer,  and  another  being  the  education 
and  means  of  knowledge  possessed  by  the  audience. 
For  instance,  persons  at  the  present  day  hearing 
an  ordinary  ventriloquist,  would  hardly  say  he  in- 
tended to  deceive  or  impose  upon  them;  whether 
this  were  so  or  not  would  be  a  question  of  fact  for 
the  magistrate.     So  it  would  be  in  the  case  of  a 
juggler  or  conjuror;  it  would  bo  for  the  tribunal 
before  which  the  question  was  tried  to  say  whether 
the  performer  merely  backed  his  skill  and  agility 
against  the  quickness  or  accuracy  of  the  eyes  or 
ears  of  those  present,  as  was  clearly  the  case  in 
Johnson  v.  Fennerf  which  was  cited  before  us  from 
33  Justice  of  the  Peace,  740,  or  whether  he  in- 
tended to  convey  the  impression  that  he  was  deal- 
ing with  or  assisted  by  any  supernatural  agency. 
In  the  present  case,  the  finding  by  the  magistrates 
is  conclusive,  and  well  supported  by  the  evidence 


before  them.  Our  attention  was  Yerj  properiy 
called  by  Mr.  Matthews,  on  behalf  of  the  appel- 
lant, to  the  fact  that  the  statute  in  qoeetion  is  only 
the  last  of  a  series,  commencing  so  far  back  m 
22  Hen.  8,  o.  10,  all  of  which  profess  to  deal  with 
jugglers  and  persons  pretending  to  bare  skill  in 
physiognomy,  palmistry,  or  thelike  crafty  science^ 
whereas  there  has  long  existed  a  parallel  set  of 
statutes,  beginning  with  83  Hen.  8,  c.  8,  and  endmg 
with  9  G^.2,  c.  5,  s.  4,  the  expressed  object  of  whicn 
is  to  deal  with  persons  using,  practisin^^,  or  ever* 
cising  any  invocation  or  conjuration  of  an  efil 
spirit.  These  offences  are  fully  explained  by  Lord 
Coke  in  his  treatise  on  the  Ist  Jamee  1,  c.  12  (8 
Inst.  44),  and  included  what  in  more  modem  da^s 
is  commonly  called  witchcraft,  and  it  is  to  be  ob- 
served that  by  these  the  dealing  with  the  snper^ 
natural  is  itself  made  an  offence,  apart  firom  any 
deceiving  or  imposing  on  others.  It  may  be  Unt 
the  appellant,  by  doing  what  he  did,  broagfat  Mm* 
self  within  these  Acts,  but  it  is  nnnecessary  to 
decide  this,  and  one  would  pause  before  seeking  to 
put  in  force  criminal  statutes  pointing  to  an  offme 
practically  obsolete,  but  even  were  bis  acts  witbin 
the  existing  statute  against  witchcraft,  it  by  do 
means  follows  that  when  he  used  devices  to  deceive 
and  impose  upon  others,  he  was  n9t  liable  under 
the  Act  in  Question.  I  think,  tberefore,  that  the 
conclusion  at  which  the  magistrates  arrived  is 
within  the  statute,  and  that  there  is  no  groondfer 
disturbing  the  conviction. 

Judgment  for  the  respondemL 

Solicitor  for  the  appellant,  MiUer. 
Solicitors  for  the  respondent,  EdwardM^  hoe^j/Um, 
and  Jaquea. 
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Peters  v.  Cowib. 

Rogue  and  vagabond — Person — Married  vfomtm— 
Desertion  of  children — 5  Cho.  4,  c  83,  s.  4 

5  Qeo,  4,  c.  83,  0.  4  renders  every  person  commUti»g 
any  offence  therein  enumerated  ticible  to  he  deemed 
a  rogue  and  vagabond,  and  to  suffer  three  monikt' 
imprisonment  with  hard  labour ;  amongst  otiten 
every  person  running  aujay  and  leaving  his  w^ 
or  his  or  her  child  or  children,  ehtirgeaJbU,  of 
whereby  she  or  they,  or  any  of  them,  shaU  hseom 
chargeable  to  any  parish,  township,  or  place, 
£[eld,  that  this  clause  did  not  apply  to  a  marrisi 
woman  without  separate  properiy  whose  hushami 
had  previously  deserted  her  and  eould  not  it 
found,  although  she  ran  away  and  left  her  M^ 
dren  chargeable  to  the  parish  in  which  they  wsn 
living. 
This  was  a  case  stated  by  two  justices  of  the  pesos 
for  the  city  and  county  of  Bristol. 

Upon  the  hearing  of  a  certain  information, 
dated  the  2nd  May  1874,  taken  upon  the  oath  of 
and  preferred  by  the  appellant,  a  relieving  oflfiesr 
duly  authorised  hy  the  governor,  deputy-governor, 
assistants,  and  guardians  of  the  poor  of  the  city  of 
Bristol  (hereinaA^er  called  "  the  [ncorporatioB  of 
the  Poor  of  Bristol  '*)  in  that  behalf  against  tht 
respondent,  for  that  she,  Mary  Anne  Cowie,  late  ^ 
the  parish  of  St.  James,  in  the  said  city  asd 
county,  charwoman  (herein  called  '*tlie  respoa* 
dent,")  had  run  away  and  left  her  two  ekikfavBi 
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whereby  they  had  become  chargeable  to  the  said 
parish ;  whereapon  the  appellant  prayed  that  the 
respondent  might  be  punished  as  a  rogae  and 
Tagabond,  and   the  said  justices  dismissed  the 


It  was  proved  before  the  said  justices,  or  admitted 
facts  by  consent,  that  the  respondent  was 
married  to  a  man  named  Cowie  at  St.  Aagnstine's 
Church,  in  the  said  city  and  county,  on  the  4th 
November  1868;  that  there  were  two  children, 
issue  of  such  marriage,  viz.,  Frederick  and 
William,  aged  respectively  eight  and  five  years, 
and  that  such  children  became  chargeable  as  afore- 
said in  April  1874,  and  have  so  continued  charge- 
able untu  now ;  that  the  respondent's  husband 
left  her  in  July  1870,  and  has  never  since  been 
heard  of ;  that  no  steps  have  been  taken  by  the 
Incorporation  of  the  Poor  of  Bristol  against  him 
for  deserting  his  wife  and  children,  as  the  respon- 
dent did  not  come  to  reside  in  the  district  of  the 
said  incorporation  until  nearly  four  years  after 
her  husband  left  her;  that  about  April  1874,  a 
woman  (not  the  respondent)  took  the  two  children 
to  the  appellant,  whereby  they  became  chargeable; 
that  upon  the  information  aforesaid  a  warrant  was 
on  the  2nd  Mav  1874  granted  for  the  respondent's 
apprehension,  but,  as  her  place  of  residence  was 
not  known,  she  was  not  taken  thereupon  until  the 
Slst  May  1876,  when  she  was  found  living  with 
her  fether  at  Liverpool ;  that  the  respondent  is 
entirely  without  property,  and  has  no  lawful 
means  of  maintaining  her  children  but  by  her 
labour  as  a  servant  or  charwoman. 

The  respondeat  in  defence  stated  that  the 
youngest  of  the  two  children  was  born  five  months 
after  her  husband  deserted  her;  that  after  she 
had  been  so  left  her  father  sent  for  her  to  keep 
house  for  him,  but  that  he  was  not  able  to  main- 
tain the  children ;  and  that  she,  having  no  means 
to  keep  the  children,  went  to  live  with  her  father, 
believing  the  guardians  would  proceed  against 
her  husband. 

The  words  of  the  Vagrancy  Act  (5  Oeo.  4,  c.  83), 
a.  4,  under  which  the  information  was  laid,  are  as 
follows :  *'  Every  person  running  away  and  leaving 
his  wife,  or  his  or  her  child  or  children,  chargeable, 
or  whereby  she  or  they,  or  any  of  them,  shall 
become  chargeable  to  any  parish,  township,  or 
place,  shall  be  deemed  to  be  a  rogue  and  vagabond 
within  the  true  intent  and  meaning  of  the  Act, 
and  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  such  ofi*ender  (being  thereof  convicted 
before  him  by  the  confession  of  such  offender,  or 
by  evidence  on  oath  of  one  or  more  credible  wit- 
ness or  witnesses)  to  the  House  of  Correction, 
there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  three  calendar  months." 

It  was  contended  on  behalf  of  the  appellant  that 
the  word  "person"  coupled  with  the  pronoun 
"her"  in  that  section  would  include  a  married 
woman,  and  that  the  respondent,  having  run  away 
and  left  her  children,  whereby  they  became  charge- 
fhle,  ought  to  be  punished. 

The  said  justices,  however,  declined  to  convict, 
fyr  the  following  among  other  reasons :  They  con- 
sidered that  if  civil  proceedings  had  been  taken 
against  the  responaent  to  recover  the  cost  of 
maintaining  her  children,  she  might  have  pleaded 
ooverture;  that  she  could  only  be  made  liable 
under  sect.  14  of  the  Married  Woman's  Property 
Aioi  1870,  if  she  could  be  showA  to  have  "  separate 
iiropwty/*  and  even  then  lier  husband's  liability 


would  continue ;  but  that,  as  this  present  charge^ 

Senal,  a  fortiori  it  would  be  wrong  to  convict  her. 
[oreover,  the  Legislature  has  deemed  it  neoes  * 
sary  by  express  enactment  (7&8  Vict.  c.  101,  s.  6) 
to  extend  the  provisions  of  the  Vagrancy  Act  in 
order  to  make  women  who  desert  their  bastard 
children,  whereby  they  beome  chargeable  to  any 
parish  or  union,  punishable  as  rogues  and  va|;a- 
t)ond8,  while  both  Acts  are  silent  as  to  married 
women. 

Bowen  argued  for    the    relieving    officer,    the 
appellant. — Of  this  Act    5  Geo.  4,   c.  83,  s.  3 
enumerates  various  oflfences  which  render  a  person 
liable  to  be    "  deemed    an    idle  and  disorderly 
person  within  the  true  intent  and  meaning  of  this 
Act."    Amongst  them  is  a  wilful  refusal  or  neg- 
lect to  maintain  his  or  her  family,  if  able  wholly 
or  in  part  to  do  so.    This  may  perhaps  have  no 
application  to  a  married  woman:  who.  ex^cept  nnder 
the  Married  Women's  Property  Act,  1870,  could 
never  maintain  a  family;   but   the  gist  of  the 
offence  in  tlie  next  section,  for  which  this  informa- 
tion was  laid,  is  the   desertion  of   the   family. 
Prima  facie,    the    word    "person"    includes    a 
woman  either  married,  unmarried,  or  widow,  and, 
as  a  matter  of  morality,  the  desertion  of  young 
children  by  a  mother  is  even  a  greater  crime  than 
by  a  father.      Further,  all    the   other   offences 
created  by  this  section  4  are  equally  applicable  to 
married  women  as  to  any  one  else.    Moreover,  it 
was  a  mistake  of  the  magistrates  to  imagine  that 
the  provisions  of  recent  legislation  concerning  the 
civil  remedies  by  or  agomst  married  women  in 
any  way  affected  their  penal    liabilities.     (See 
Oxford  Guardians  v.  Barton,  33  L.  T.  Eep.  375.) 
The  justices  certainly  found  some  authority  for 
their  decision  in  Oke's  Synopsis,  title  "  Vagrant," 
where  it  is  said,  in  a  note  at  page  739  of  the  12th 
edition,  "neither  can  a  married  woman  whose 
husband  is  transported  or  absent  from  any  other 
cause  be  safely  convicted  of  neglecting  to  main- 
tain or  deserting  the  children."    In  this,  however, 
it  is  submitted  Mr.  Oke  was  wrong.    As  to  the 
justices'  last  ground  for  refusing  to  convict,  the 
case  of  Beg,  v.  Maude  (11  L.  J.  120,  M.  C),  which 
decided  that  a  woman  was  not  liable  for  deserting 
her  bastard,  was  expressly  based  on  the  meaning 
of  the  word  "  child, '  which  of   itself  is  limited 
in  its  application  to  legitimate  offspring.     The 
result  of  that  case  was  the  passing  of  the  6th 
section  of  7  &  8  Vict.  c.  101,  which  assumed  the 
liability  of  a  married  mother  for  deserting  her 
legitimate  children.    There  can  be  no  doubt  this 
woman  might  have  been  convicted  if  her  husband 
wore  dead,  or  under  the  Bastardy  Act  if  her  chil- 
dren   had    been    illegitimate;    the  prima    facie 
meaning  of  the  word  "  person  "  ought  in  the  same 
way  to  apply  to  the  respondent  under  the  circum- 
stances of  this  case.  , 

The  respondent  did  not  appear. 

Mellor,  J. — I  confess  I  have  considerable  diffi- 
culty in  reconciling  the  various  arguments  which 
apply  to  this  question,  and  I  am  clear  that  we 
must  look  at  the  section  without  any  consideration 
of  the  effect  of  the  Married  Women's  Property 
Act  1870.  It  would  be  a  harsh  construction  to 
include  a  married  woman  in  the  liability  for  this 
offence,  and  I  do  not  think  it  could  have  been 
intended  to  make  the  words  relate  to  a  woman 
whose  husband  was  alive,  but  had  deserted  her. 
The  first  words  of  the  clause  admittedly  cannot 
apply  to  a  married  woman ;  the  words  would  not 
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bear  it,  and  it  is  not  snggested  that  it  is  a  crime 
for  a  wife  to  leave  her  nasband  chargeable.  It 
appears  to  me  to  be  a  too  stringent  ase  of  the 
words  afterwards  employed  to  make  a  married 
woman  a  criminal  for  escaping  from  the  duties 
which  her  hasband  has  deserted,  and  left  her 
powerless  to  falfil.  I  feel  considerable  hesitation, 
but  I  think  the  true  construction  of  the  words  is 
to  omit  from  their  application  such  a  case  as  this. 
My  opinion  therefore  is  that  the  magistrates  were 
right. 

Manistt,  J. — I  am  of  the  same  opinion,  and  I 
entirely  agree  in  construing  this  section  to 
consider  only  the  state  of  the  law  at  the  time  it 
was  passed.  I  think,  however,  we  may  refer  to  a 
subsequent  Act,  in  order  to  see  the  meaning  which 
the  Legislature  has  put  upon  the  existing  law. 
Mr.  Bowen  has  rightly  distinguished  between  the 
3rd  and  4th  sections  of  this  Act,  but  it  would  be 
a  hard  construction  to  impose  a  severe  penalty, 
even  for  desertion  of  her  children,  upon  a  woman 
who  was  herself  deserted  by  her  husband,  when  it 
is  admitted  she  could  not  be  criminally  liable  if 
her  husband  had  not  deserted  her.  Therefore  I 
should  entertain  no  doubt,  without  any  subsequent 
legislation,  unless  the  words  were  very  clear  and 
precise.  But  until  the  Muried  Women  s  Property 
Act  1870,  no  married  woman  could  be  liable  for 
the  support  of  her  children  during  the  life  of  her 
fausbana;  and  this  was  so  whether  the  children 
were  her  husband's  or  not,  for  I  find  that  by 
4  A  6  Will.  4,  c.  76,  s.  57,  every  man  who  shall 
marry^  any  woman  having  a  child  or  children  at 
the  time  of  such  marriage  (whether  legitimate  or 
illegitimate),  is  liable  to  maintain  such  child  or 
ehildren  as  part  of  his  family  until  the  age  of 
sixteen  or  the  death  of  the  mother.  Sect.  14  of 
the  Married  Women's  Property  Act  1870  (33  &  34 
Vict.  c.  93)  would  render  this  woman  liable  for 
the  maintenance  of  her  children  if  she  had  separate 
property,  and  she  might  then  well  be  subject  to 
the  4th  section  for  deserting  them ;  but  I  cannot 
think  that  it  was  intended  at  the  time  of  the 
passing  of  5  Geo.  4,  c.  83,  to  make  the  word  person 
in  the  4th  section  include  a  married  woman  whose 
husband  had  deserted  her,  for  the  purpose  of  this 
offence.  Judgment  for  respondent. 

Leave  to  appeal  was  granted,  if  an  appeal  in 
this  case  could  be  brought. 

Solicitors  for  appellant,  Merediths,  Roberts,  and 
MiUs, 


Saturday,  Jan.  27, 1877. 
Earl  op  Westmoreland  (app.)  v.  Southwick  and 

OuKDLE  (resps.) 

Poor  rate — Woods — Natural  unimproved  state— ^ 
Rateable  value— The  Rating  Act  (37  ^  38  Vict, 
c.  54),  s.  4. 

The  appellant* s  woodlands  were  assessed  by  quarter 
sessions  at  their  rateable  value  if  occupied  in 
their  natural  aiid  unimproved  state,  but  it  was 
found  as  a  fact  that  they  might  be  rendered  worth 
a  much  larger  sum  to  a  tenant  from  year  to  year 
if  a  certain  expenditure  were  incurred  for  grub- 
bing up  woods,  drain  Ing,  and  road  making. 

Held,  upon  a  case  staged,  that  the  quarter  sessions 
were  right,  and  that  under  tlie  Rating  Act  1874, 
sect.  4,  woods  were  not  to  be  rated  on  any  assump- 
tion of  their  improved  value  upon  alteralioifv  into 
land  oj  a  different  dAscx'xpixmx. 


This  was  an  appeal  against  the  rtjan%  of  wood- 
lands in  the  parish  of  Soatiiwiok,  and  on  tiie 
hearing  thereof  the  Court  of  Quarter  Seasioni 
for  the  County  of  Northampton  reduced  the  rate 
subject  to  the  following  case : 

1.  The  appellant  is  the  owner  and  ocoo}nerof 
certain  woodlands  situate  in  the  abore  pariah, 
which  are  part  of  the  ancient  forest  of  Boddng- 
ham,  hereinafter  called  "  the  said  woodlands." 

2.  The  said  woodlands  are  kept  in  their  natiual 
and  unimproved  state  as  woods,  and  have  timber 
growing  upon  them.  There  is  no  saleable  under- 
wood of  any  appreciable  value  upon  the  said  wood* 
lands. 

3.  By  a  poor  rate  made  on  the  25th  Jan.  1876^ 
the  said  woodlands  were  assessed  at  a  rateable 
value  of  14ff.  3c2.  per  acre,  being  at  the  rate  of 
13«.  3<2.  per  annum  as  land  in  its  natural  and  un- 
improved state,  and  l«.per  acre  for  sporting  rigfata 

4.  On  the  hearing  of  the  said  appeal  the  appel- 
lant's witnesses  proved  that  if  the  said  woodUbmds 
were  occupied  in  their  natural  and  nnimprofed 
state,    and  were   treated  without    referenoe  to 
capacity  of  improvement,  the  rateable  Talne  of 
them  would  be  only  69.  per  acre  for  purposes  of 
occupation,  and  \s.  per  acre  for  sporting  purposes. 
It  was  elicited  in  cross-ezaminatioii  that  the  said 
woodlands  in  their  natural  and  unimprov€»d  stats 
only  grow  coarse  grasses,  fern,  blackthorn,  and  other 
natural  products  of  little  value  for  porposes  of 
occapation,  and  that  they   might    be    rendered 
worth  such  a  sum  to  a  tenant  from  year  to  yesr 
as  would  produce  a  rateable  value  of  24i.  6i.  per 
acre  if  the  following  average  sums  per  acre  werB 
expended   upon   improvement,    that    is  to  sty: 
Grubbing  up  woods,  102.  per  acre;  draining, 7L 
per  acre ;  building,  fencing,  and  making  roads,  72. 
per  acre. 

5.  It  was  contended  thereupon,  by  the  respon- 
dentp,  that  in  assessing  the  rateable  value  of  the 
said  woodlands,  the  court  of  quarter  sessions 
were  not  bound  to  assume  that  the  said  wood- 
lands would  always  be  occupied  in  their  natuil 
and  unimproved  state,  but  ought  to  consider  whet 
they  would  be  worth  if  treated  in  this  way,  sod 
that  a  prudent  owner  of  land  would  so  treat  them 
that  nothing  could  be  deducted  for  grubbing  op 
wood;  and  that,  reckoning  the  interest  00  tu 
other  outlay  of  141.  an  acre  at  4  per  cent.,  the 
rateable  value  of  the  said  woodlands  would  be  ISi. 
an  acre,  plus  \s.  per  acre  for  sporting  rights. 

6.  The  appellant  contendea  that  in  oonstniiiig 
the  Bating  Act  1874,  the  court  could  not  consider 
what  might  be  the  case  if  certain  improvemeniB 
were  effected  at  a  certain  outlay,  ana  thatthrf 
were  bound  to  assess  the  rateable  value  of  tbe 
said  woodlands  on  the  supposition  that  they  were 
let  and  occupied  in  their  natural  and  unimprored 
state.  The  court  decided  in  favour  of  the  appel- 
lant, and  reduced  the  rateable  value  frtim  14e.  3d. 
per  acre  to  Is.  per  acre. 

If  the  court  of  quarter  sessions  were  right  in 
construing  the  Act  as  contended  for  by  the  appel- 
lant, the  rate  is  to  stand  at  7s.  per  acre.  If  the 
court  of  quarter  sessions  were  wrong  in  so  con- 
struing it,  then  the  rate  is  to  be  altered  to  14i. 
p«r  acre. 

SiUs  and  Jaques  argued  for  the  respondeota, 

the  Overseers  of  Southwick  and  the  GoardisBS  of 

Oundle  tJnion.— The  Bating  Act  1874  (37  h  38 

Y\Q.t.  <^.  S4^  provides  by  sect.  4  that  *'  The  groa  and 

T«k\ft»XAft  's^xiA  ^l  vcc^  \%scA^aaod  lor  a  phmtflt*'**  <v 
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a  woody  or  for  the  growth  of  saleable  nnderwood, 
shall  be  estimated  as  follows :  (a)  If  the  land  is 
used  only  for  a  plantation  or  a  wood,  the  value 
shall  be  estimated  as  if  the  land,  instead  of  being 
a  plantation  or  a  wood,  were  let  and  oocnpied  in 
its  natural  and  unimproved  state ;  (&)  If  the  land 
is  used  for  the  growtn  of  saleable  underwood,  the 
value  shall  be  estimated  as  if  the  land  were  let  for 
that  purpose ;  (c)  If  the  land  is  used  both  for  a 
plantation  or  a  wood,  and  for  the  growth  of  sale- 
able underwood,  the  value  shall  be  estimated 
either  as  if  the  land  were  used  only  for  a  planta- 
tion or  a  wood,  or  as  if  the  land  were  used  only 
for  the  growth  of  the  saleable  underwood  growing 
thereon,  as  the  assessment  committee  may  de- 
termine." Assuming  the  oconpation  to  be  on  a 
renewable  lease  from  year  to  year,  we  must  find 
out  what  a  hypothetical  tenant  can  afford  to  pay 
as  rent,  if  he  makes  the  best  use  a  prudent  man 
can  of  his  land,  in  order  to  obtain  a  profitable 
return.  In  the  first  place,  by  the  statute,  we 
must  assume  that  the  wood  has  been  removed,  and, 
therefore,  the  deduction  of  lOZ.  an  acre  for  gp*ub- 
bing  up  woods  cannot  be  allowed.  In  the  next 
place  the  Legislature  assumes  that  the  landlord 
and  tenant  between  them  will  lay  out  upon  the 
land  sufficient  for  the  production  of  the  utmost 
possible  profit.  [Mellob,  J. — The  words  are,  "as 
if  the  land  were  leti  and  occapied  in  its  natural 
and  unimproved  state."]  It  is  impossible  to 
assume  that  anybody  becoming  a  tenant  would 
leave  this  land  in  the  state  described  in  para- 
graph 4.  The  effect  of  the  statute  is  to  rate  an 
owner  who  keeps  an  unprofitable  wood  in  the  same 
way  as  if  he  inaolged  in  no  such  luxury,  and  made 
the  most  prudent  use  of  the  land  instead. 

Mertwether  and  Ewins  Bennett  appeared  for 
the  appellant. 

Melloe,  J. — ^We  need  not  trouble  the  counsel 
for  the  appellant,  for  we  are  clearly  of  opinion  that 
the  sessions  have  come  to  a  right  conclusion. 
The  statute  says  a  wood  is  to  be  rated  "  as  if  the  land 
instead  of  being  a  wood,  were  let  and  occupied  in 
its  natural  and  unimproved  state.*'  I  quite  agree 
that  there  may  be  a  difficulty  in  fixing  the  quan- 
tum in  accordance  with  this  principle ;  but  it  is 
entirely  a  matter  of  fact,  and  a  matter  upon  which 
the  magistrates  are  better  able  to  decide  than  the 
court.  In  this  case  we  ought  not  to  interfere 
with  the  judgment  of  the  quarter  sessions. 

Manistt,  j. — I  am  of  the  same  opinion,  and  I 
think  this  is  a  very  clear  case.  For  once  the  Legis- 
lature has  spoken  in  unmistakable  language,  and 
the  application  of  the  words  bv  the  quarter  sessions 
to  the  circumstances  of  this  case  is  in  my 
opinion  perfectly  right. 

Judgment  for  appellant. 

Solicitors  for  appellant,  Ware  and  Eawee,  for 
O.  and  H.  Lamh,  Kettering. 

Solicitors  for  respondents,  Boohs,  Kenrick,  and 
Co.,  for  Biehardson  and  Son,  Oundle. 


Jan.  17  and  20, 1877. 

B&Bcoxr  Majasts  Compant  (apps.)  v.  St.  Mabt's, 

Brecon  (resps.) 

Poor   rate— Market  tolls— First  charge— BcUeahU 

value. 

By  a  local  Act,  the  appeUanta  were  incorporated 
and  authorised  to  regulate  the  market  places 
Manging  to  the  OorporaUon  of  Brecon,  and  to 
reeewe  aU  tolls  payable  therefrom,  which  were 


thereby  vested  in  them.    They  were,  however,  by 

another  section,  to  pay  to  the  corporation  210L  a 

year,  to  he  charged  on  the  scheduled  tolls,  markets, 

and  market  plaices,  by  the  Act  vested  in  the  a/ppeU 

lants,  and  to  be  a  first  charge  on  those  toUs  next 

after  the  expense  of  recovering  them.  This  annual 

sunn  was  to  be  devoted  by  the  corporation  to  the 

payment  of  incumbrances  incurred  by  the  buHd- 

ing  of  the    old    marketplace.     The  appeUante, 

under  the  authority  of  the  Ad,  constructed  new 

marketplaces  on  land  vested  in  them,  and  collected 

tolls  from  the  old  and  new  markets. 

Held,  upon  a  case  stated,  thai  the  appellants  were 

not  entitled  to  a  deduction  of  this  2101.  from  the 

net  annual  value  of  their  toUs  in  their  assessment 

to  the  poor  rate. 

This  was  a  case  stated  pursuant  to  the  provisions 

of  12  &  13  Yict.  c.  45,  s.  11,  on  appeal  by  the  Brecon 

Markets  Company  against  the  churchwardens  and 

overseers  of  the  poor  of  the  parish  of  St.  Mary,  in 

the  borough  of  Brecon,  in  the  county  of  Brecon, 

and  the  Assessment  Committee  of  the  Brecknock 

Union. 

An  Act  was  passed  in  1  Vict.  c.  zii.  (local  and 
personal),  for  providing  market  places  and  regu- 
lating the  markets  within  the  borough  of  Brecon, 
and  which  is  hereinatter  called  the  Act  of  1838. 

By  sect.  34  of  that  Act,  the  corporation  were 
empowered  to  take  tolls,  rent,  and  stallage  in 
respect  of  the  market  place  to  be  erected  by  them 
under  the  provisions  thereof,  and  to  apply  the 
moneys  so  taken,  first,  in  defraying  the  cost  of 
oh  aining  the  Act ;  secondly,  the  costs,  charges, 
and  expenses  of  erecting  the  said  market  place ; 
thirdly,  *'  in  retaining  and  setting  apart  such  sums 
of  money  as,  with  the  rents,  tolls,  and  dues  which 
shall  be  received  by  the  corporation  from  any 
property  belonging  to  them  other  than  the  tolls, 
rents,  and  stallage  authorised  to  be  taken  by  the 
above-mentioned  Act,  should  be  necessary  to  make 
up  the  annual  sum  of  210L,  being  the  net  annual 
income  of  the  corporation  from  the  whole  of  the 
tolls  of  the  said  borough  and  other  property  of  or 
belonging  to  them,"  which  said  sum  of  2102.  was 
to  be  applied  by  the  corporation,  first,  in  defraying 
the  interest  of  any  incumbrance  aCPecting  their 
property,  and  the  remainder  to  such  purposes  as 
the  said  corporation  were  then  autnorised  and 
empowered  to  apply  their  net  annual  income. 

At  the  time  of  the  passing  of  the  above  men- 
tioned Act  the  corporat'on  owned  in  fee  simple 
the  Guildhall  and  Police  Station,  with  other  lands, 
and  also  the  drift  tolls  and  tolls  of  fairs  in  the 
borough.  Under  the  provisions  of  the  above  men- 
tioned Act,  the  corporation  erected  a  new  market 
house  on  the  west  side  of  the  town  (hereinafter 
called  the  General  Market  Place)  for  the  sale  of 
meat,  butter,  eggs,  poultry,  and  general  commo- 
dities, and  removed  their  general  market  from  the 
streets  where  it  had  been  held  from  time  imme- 
morial to  such  new  market  house,  and  the  sum  of 
210^  was  regularly  retained  and  set  apart  by 
them  for  the  purposes  mentioned  in  the  last-men- 
tioned Act. 

By  an  Act  passed  25  &  26  Vict.  c.  Izzxvi.  (local 
and  personal),  for  incorporating  the  Brecon 
Markets  Company  and  for  vesting  in  them  and 
authorising  them  to  maintain  and  regulate  the 
markets  and  fairs  in  Brecon  and  other  property 
of  the  mayor,  aldermen,  and  burgesses  of  tV<k 
borough  of  Brecon^  %xA  \<(^t  ^<^  ^T^^v^lNcs^Vsi^ 
diaobarse  ot  Y\a^Q»^\\»\«&  c{l  >^^  i&as^^t  ^^^^scm^^'c^v 


MAGISTRATES'  CASES. 


<^B.  DiT.]        Bbicok  UAScns  Oohpaxt  (apps-)  « 


I.  Uast'b,  B&bcom  (roBpB.).         [Q-B.  Dir. 


bargesBSB,  and  for  other   porpoaea  (hereinafter 
called  the  Aet  of  1862),  the  appellauts  were  inoor- 

Bj  sect.  20  of  tbe  Act  of  1862  tbe  Aot  of  1838 
waa  repealed,  bat  aabjaot  to  the  proTuions  of  the 
Aot  of  1862. 

B;  seoC.  21  of  the  Act  of  1862  the  marketB  and 
fairs  in  tbe  borooKh  orSrecon  and  tbe  market  boase, 
market  places  and  places  for  holding  tain  in  the  bo- 
roogh,  and  tbe  works  and  conveniences  connected 
Iberetrith,  and  all  tolls,  rects,  stallagea,  daes,  and 
other  moneys  payable  in  respect  of  the  markets  and 
fairs,  market  booses  and  market  places,  works  and 
oonvenienoes,  and  tbe  drift  tolls  nayubke  on  tbe 
BDods  of  persons  passing  (brougb  the  borough  and 
the  manor  or  reputed  mBnor,,and  all  messnaf^, 
lands,  chief  rents,  tenements,  and  hereditaments 
of  the  corporation,  and  all  oiber  tbe  real,  personal, 
or  mixed  estates  of  tbe  corporation  were  vested  in 
the  company,  subject,  neTerthelesa,  to  tbe  charges 
and  inonmbrancea  affectins  the  same. 

By  sect.  22  it  was  provided  that  the  Qnildhall 
and  Police  Station  should  be  expressly  excepted 
and  reserred  to  tbe  corporation  as  their  own 
property. 

By  sect  27,  all  chief  rents,  tolls,  rents,  stallages, 
and  other  does  and  paymen1.s  immediately  belbre 
tbat  Act  dne  and  payable  to  tbe  oorporaiion  were 
to  be  payable  to  the  Brecon  Markets  Company. 

Bj  sect.  42  tbe  company  were  to  pay  to  the 
oorporation  "the  yearly  sum  of  2101.  by  equal 
half-yearly  payments ;"  and  by  sect.  43,  the  said 
anm  of  210t.  so  payable  to  the  corporatidn  was 
"by  this  Act  charged  on  the  scheduled  tolls, 
markels,  and  market  plaoea  by  this  Act  Te«ted  in 
the  oompany,  and  shall  be  tbe  first  charge  on 
Uiose  scheduled  tolls  next  after  the  ooata,  otmrgss, 
and  expenses  of  and  incident  to  the  ooUectton  and 
recoven  thereof,  and  shall  be  the  first  charge  on 
Uie  said  markets  and  market  plaoes." 

By  sect.  44,  the  sum  of  2101.  so  payable  to  the 
oorporation  was  substituted  for  th^2IOI.  by  sect. 
34  of  the  reoibed  &ct,  and  tho  corporation  were 
directed  to  apply  a  part  thereof  towards  defraying 
the  interest  of  any  incumbrance  which  at  the  time 
of  the  passing  of  the  Act  of  1838  affected  any  of 
their  property  other  than  the  scheduled  tolls,  and 
vbich  at  tbe  time  of  the  passing  of  the  Actori8(>2 
remained  andischarged,  aud  the  remainder  was  to 
be  applied  to  anch  purpoues  and  in  auch  manner  aa 
they  were  by  law  at  the  time  of  the  passing  of  the 
recited  Aot  aothorised  and  empowered  to  apply 
their  net  annual  imoome  referred  to  in  uiat 
Motion. 

By  sect.  81,  the  aaveral  tolls,  rents,  and  stallages 
by  the  Aot  of  1862  authorised  to  be  t&ken,  were 
vested  in  the  company  as  their  own  proper 
moneys. 

Under  the  proTJaions  of  the  Aot  of  1862  the 
company  acquired  new  land  on  the  eaat  aide  of 
Uia  town,  and  erected  thereon  a  new  cattle  markets 
place,  in  which  the  cattle  markets  are  now  hold. 

9914L  14f .  6d.  was  raised  under  tho  Act  of  1838 ; 
37501.  (that  is  30001.  shares  and  7bOL  loan),  under 
the  Aot  of  1862 ;  by  the  operation  of  the  last  Act, 
aud  saJea  of  land  under  it,  the  amount  raised 
ander  tbe  Act  of  1838  has  been  reduoed  to 
84141.  14«.,  and  this  amount  ranks  after  the 
750L  borrowed  under  the  Act  of  1862,  and 
after  (be  30001.  raised  by  shares  nader  it. 
JHo  diridend  hu  been  nroed  w  pud  oa  tha 


The  company  owns  the  soil  on  which  the  gensnl 
market  was  erected  under  tne  proviaiona  of  tha 
Act  of  1838,  and  alao  the  aoil  oa  which  tbe  caUle 
market  waa  erected  under  the  Act  of  1862. 

Tho  roooipta  of  the  company  arise  from  (1)  the 
tolls,  rente,  and  stallage  of  the  general  marlul) 
hoase  and  adjoining  buildings  erected  nnder  the 
Act  of  1838:  (2)  the  tolla  of  tbe  cattle  market 
erected  under  tbe  Act  of  1862 ;  (3)  the  tolla  of  the 
oom  market;  (4)  the  tolls  of  the  weighing 
(5)  the  tolls  of  cattle  and  horses  a^d  in 


under  the  4tb  Bohedole  of  the  Act  of  1862. 

It  is  admitted  that  Noi.  3,  5,  uid  7  ar«  not 
liable  to  rate,  and  aa  No.  4  ia  rated  separmtely.  it 
need  not  be  further  considered  for  tbe  parpoMs 
of  this  case.  Tbe  gross  receipts  from  theae  Tariou 
aouroes  are  agreed,  and  it  is  also  agreed  that  Uta 
net  receipts  from  Noa.  3,  5,  and  7,  fixed  at  40L 
per  annum,  aball  for  the  purposes  of  thia  chw  bs 
primarily  applied  in  part  discharge  of  the  anm  gf 
2101 ,  payable  to  the  oorporation,  redn^ng  that 
anm  accordingly,  and  which  rednced  sum  is  hem- 
inafter  referred  to  as  the  1701.  per  aonam.  Ttia 
amount  proper  to  be  dedacted  from  the  gross 
receipts  of  Nos.  1,2,  and  6,  for  rateeand  taxes,  and 
other  payments  necessary  to  maintaiD  the  proper^ 
in  a  state  to  oommand  a  rent  {irreapeetiTeof  tfaa 
1701.  per  annum),  baa  also  been  agreed  between 
the  parties.  But  it  is  maintained  by  theappellaak 
that  anoh  dednotion  should  be  increased  by  tba 
1701.  per  annum,  payable  to  tbe  ocurwratinn  nnda 
the  circnmstanoee  before  named,  while  it  ia  oca- 
tended  by  the  respondents  that  no  farther  redncliin 
ought  to  be  made. 

It  is  agreed  that  tbe  Act  of  1838,  so  ftr  aa  (la 
same  is  not  repealed,  and  the  Aot  of  1862,  riaD 
form  part  of  this  case. 

The  queation  for  the  opinion  of  the  High  Conrt 
of  Juatice  ia :  Whether  tne  appellants  are  entitled 
to  have  the  1701.  per  annum,  so  payable  to  the 
oorporation,  or  any  part  thereof,  dedaoted  fnn 
the  gross  rateable  value  of  the  property  witUa 
named. 

H.  MaUhewi,  Q.  G.  and  Worry,  ai^ed  for  tbe 
appellants,  that  l^e  sum  of  210L,  which  waa  paid 
by  wa^  of  annuity  to  the  corporation,  was  a 
deduction  which  onght  to  be  allowed  thi>m  fma 
the  groaa  receipta  of  the  tolla  before  arriving  at 
tbe  rateable  value;  that,  suppoeing  a  tensBt 
tendered  for  a  leaaa  of  the  tolls  and  niark(4  pisoss, 
he  would  pat  out  of  his  calculation  the  sum  of 
2101.,  as  being  moner  appropriated  bo  the  oorpocv 
tion,  and  wonid  ossr  a  sum  of  money  as  rent, 
under  the  Parochial  Aaaeaament  Act,  paltii^ 
aside  all  consideration  of  the  sum.  It  waa  ^ 
contended  tnat  the  Brecon  Uarketa  Act  of  18^ 
which  created  the  company,  reserved  tbiasmaal 
money  to  the  corporation,  and  thiu  enaeted  bov 
the  income  of  the  corporation  waa  to  be  spaati 
ahowing  that  it  waa  inteaded  by  that  Act  that  the 
tenant  of  the  company  wonld  be  a  mere  ooadnit 
pipe,  by  which  the  above  sum  waa  oonv^ed  te 
the  corporation ;  that  tbe  oompaoj  was  oaly 
allowed  to  oome  into  eiistenoe  npoa  payment  rf 
this  sum,  and  that  no  act  of  theirs  uiialuJ  tbs 
charge  upon  the  tolls  and  markets,  and  that  npv 
the  proper  construction  of  the  Aot  thU  som  na 
fiayable  even  before  taxei.    Tbe  EolknriBK  «■■ 


MAGiaTBATEa*  CASES. 

EooFBK  (q>p.)  V.  Khsholi  (nap.). 


IToyor  ^  Waretittr  t.  DnritwicA.  U  L.  J.  81  M.  0.  i 
Big.  T  Ahy»R*v  Soilway  Company,  SU  L.  J.  TS, 

B.  T.  Wiliiami,  Q.O.,  for  the  reapondent»,  oon- 
taaded  that,  iDoamodi  aa  the  stim  of  210L  waa  re- 
eeived  oat  of  the  tolls  of   the  raarket,  it  i 


rateftble  Talae,  and   that,  aappofiing  iDstead   of 

ejing  thit  sam  by  way  of  anoaity,  they  had 
aght  the  propcoty  of  the  corporation  and  raised 
the  money  by  mortoage,  tbey  would  not  have  been 
kllpwed  to  dedart  the  Hum  paid  by  way  oF  interest 
apon  the  mort&age.  This  case  is  distim^ishable 
from  Mayor  of  Woreetler  v.  Droitwieh,  because 
there  the  company  were  limited  by  Aot  of  Farlia- 
juent  in  the  Deoefioial  eigoymant  of  their 
property. 

UsLLOB,  J. — I  think  we  can  have  no  doubt 
abont  our  judgment  in  this  case,  atthoogh  the  oon- 
tention  on  the  appetlante'  behalf  baa  been  moat 
insenioasly  argued.  The  market  oompony  are  by 
UtemaelTee  or  their  leasees  to  receive  the  whole  of 
the  tolls,  which  are  the  proflta  derived  from  the 
land.  There  is  an  appropriation  of  money  from 
the  tolls  for  oertain  parposee,  but  Dothing  in  the 
Aot  of  Parliament  anecta  this  queaCion  as  to  the 
rateable  amouuL  Here  all  the  appellanta'  pro- 
perty is  liable  to  oontribate  to  this  rate ;  the  parish 
cannot  be  deprived  of  that  portion  of  the  aaaew- 
meut  of  the  profits  of  the  land,  which,  by  an 
arrangement  between  the  market  company  and 
the  oorporation,  is  appropriated  aa  a  Srst  charge  to 
the  corporatioa.  Il  is  not  provided  that  the  oom- 
p&ny  are  to  reoeire  certain  speoifio  tolls,  nor  are 
auob  tolls  vested  in  them  by  the  Act.  Any  other 
mode  at  retiag  than  that  which  haa  been  adopted 
woold  be  oontrary  to  the  established  prinoiplea, 
Mid  unloir  to  the  other  rateable  property  in  the 
parish. 

LuaB,  J. — I  am  of  the  same  opinion.  The  qnea- 
tion  for  ns  ia  what  should  be  the  rateable  ralue  of 
tbeae  premisee.  By  tbe  Parochial  Asaesanient  Act 
18S6  (6  A  7  Will.  4,  o.  99)  the  rate  is  to  be  made 
"  npoD  an  estimate  of  the  net  annaal  value  of  the 
several  hereditamenta  rated  thereunto;  that  is  to 
Mkj,  of  the  rent  at  which  the  same  might  reaaon- 
ably  be  expect«d  to  let  from  year  to  year,  free  of 
kUaanal  tenanta'  rateaand  taxes,  and  tithe  com- 
mutation rentcharge,  if  any,  and  deducting  there- 
from the  probable  average  annual  cost  of  the 
r«pairB,  insnrance,  and  other  expenaea,  if  any,  neoea- 
•kry  to  maintaio  them  in  a  state  to  command  such 
rent."  It  is  not  so  difficult  to  soppose  a  letting  in 
this  case  as  it  ia  in  aome  othera  where  the  same 
principles  most  be  made  to  apply.  All  the  tolla 
paid  for  tbe  use  of  the  market  ore  to  go  first  into 
tbe  hands  of  the  appellanta,  and  the  dednctiona 
■Iknted  by  the  statute  ronat,  therefore,  be  made 
trom  that  amonnt.  Tbe  whole  of  the  tolls  are 
veated  in  the  appellants,  and  no  part  is  specificoUy, 
aa  has  been  contended,  vested  in  the  corporation. 
There  is  an  arrangement  in  the  nature  of  rent 
between  the  appellants  and  the  corporation,  bat, 
0Ten  although  it  is  rightly  called  a  first  obar^ 
upon  the  appellants'  receipts,  it  cannot  oome  within 
the  authorised  dedoctions  for  the  CMnpntation  of 
the  rateable  value. 

Judgment  for  rsapon^enlt. 

ippellanta 
for  Oobb  and  Tmhr,  Bnoaa. 


Bolioitar  for  the  reapondenta,  0.  E.  AhboU,  tor 
W.  T.  BonnM  BUhop  and  David  W.  J.  ThowM, 


Baturday,  Jan.  27,  1877. 
HooiBS  (app.)  ff.  KiNSHOLi  (reap.) 
} 

13;  30 
Viet.  a.  19,  t.  20. 
The  retpondent  waa  leUing  manufaetwred  good*  of 
varioiu  kind*  in  the  tkUll*  ground  of  an  inn 
ntwUed  within  the  Umitt  of  the  Exmonth  Uarlut, 
at  eonetitaled  by  a  local  Act.tciikout  licence  from 
the  undertalcere,  a*  he  had  often  done  before,  mith- 
out  any  toll  being  claimed. 
adent  teat  an  ouett 
/  the  good*,  who  wa>  o 
and  the  place  oftaie  loot  uixier  oner,  but  open  to 
the  public,  and  let  for  the  purpote  of  the  tale  by 
the  landlord  of  the  inn. 
By  leet.  20  of  the  loetU  Ad,  any  pereon,  Kuept  a 
hawker, not  having  alicenDe,ieli€Ale  to  apenaUy 
oneonvifiionforsMiagor  tmpotingfiyrtaleinany 
open  place  viilhin  the  UmiU  of  the  marA^,  noi 
being  the  new  niarhet  place,  or  hie  own  dviAlmo 
hotue  or  shop,  any  arlicla  for  the  eale  of  whitA 
toUt  are  thereby  granted. 
The  jmtieet  refueed  to  convict  the  respondent  on  the 
ground*  that  tollt  had  not  been  demanded  before, 
that  the  place  wot  a  thtp,  and  not  open,  and 
that  the  reepondenl  woi  the  agent  of  a  licensed 

Held,  upon  a  cote  ttaied,  thnl  the  jutHees  were 

wrong  on  each  and  every  qf  these  grounds,  and 

that  the  respondent  ought  to  have  been  oonvieled. 

Tku  was  a  case  stated  by  two  justices  of  the  peaoe 

for  the  oounty  of  Devon. 

At  n  petty  sessions  bolden  at  the  oonrt  honse, 
"WoodbniT,  in  and  tor  the  division  of  Woodbury, 
in  the  county  of  Devon,  on  24th  Jan.  1876,  an 
information  pr^erred  by  Henry  Horn  Hooper, 
hereinafter  called  the  appellant,  against  Bobert 
Kenehole,  hereinafter  called  the  respondent,  under 
the  13th  and  14th  sections  of  The  Markets  and 
Fairs  Clsnsea  Aot  1317  (10  Vict.  O.  14),  and  the 
20th  Motion  of  The  Eunonth  Market  Act  1867 
(30  YioL  o.  Id),  in  which  Act  the  Markets  and 


Oct  1875,  sell  or  expoae  for  sale,  within  tbe  limits 
of  the  Eimonth  market,  not  being  in  the  new 
market  place,  nor  his  own  dwelling  bonse  or  shop, 
certain  manufactured  gooda  or  merchandise  with- 
out a  licence  from  the  andertakera  so  to  do,  and 
without  having  paid  the  market  toll,  was  heard 
and  determined  hy  the  said  jnstices,  the  taid 
appellant  and  respondent  both  being  then  present, 
and  upon  such  hearing,  as  before  menuoned,  they 
dismissed  the  same  information.  Thereupon  the 
following  case  was  stated: 

The  appellant's  solictors,  in  opening  the  case  for 
the  appellant,  relied  upon  the  decision  of  the  Conrt 
of  Queen's  Bench,  in  the  case  of  Ftarony.  MiteheU 
(27  L.  T.  Kep.  H.  S.  33 ;  L.  Rep.  7  Q.  B.  690),  and 
MeHoU  V.  Daviet  (33  L.  T.  Eep.  N,  8.  502 ;  L.  Bep. 
1  Q.  B.  D.  p.  60),  Oarter  t.  Parkhouse  on  appeal 
before  the  Queen's  Benih  on  the  llth  Jan.  1870, 
and  Pope  T.  iriaBsy  (34  L.  J.  76,  It,  Q.\.  K<.'.1» 
put  in  li  wA^ui  i»Ui»  ^^KuSt  '-ft.  ^»»  »&ai««^''i»j> 


MAGISTRATES*  CASES. 


Q.B.  DiT.] 


HooFiR  (&pp.)  t>.  EimaoLB  (reap.). 


oT  thft  late  Lord  Bolle,  who  are  t^ie  nadertakera 
under  the  Ezmoath  Harket  Act  1867,  of  which  the 
following  IB  a  oopj : 

Public  IfoTica. 

Exmontb  Market  Act  1887. 

the  tra>tr«a  of  Lord  Bolle'a  wiU  barabj  arire  jon 

Botioa  thkt  on  tad  ft'tor  Mondaj  ths  19th  April  ISSB,  tfae 

evMDt  maiket  boDW  in  tb*  Btnuid  will  be  obwad,  and 
a  markit  will  ba  nmoTad  and  will  beneaforth  ba  bald 
•t  tbe  new  market  plaoe  in  rhapal-atreat,  wbaie  tbe 
weekly  market  will  ba  beld  aa  haretofora  on  Satnrdaji. 

Tbe  limila  of  tbe  naw  market  are  tfaa  liiniU  fur  the  time 
baioK  of  tbe  dUtriot  of  tba  Local  Board  of  Health  lot 
Bmnvtb.    Within  those  Unit*  It  wiU,  after  tbe  19ib 


April  1B69,  be  lawfnt  for  anj  person  not  dolj  lie  nHd  to 
■•UorMEiioaefoodBfaiaalfliiian;  open  plaoe,  nc'  ' 
ttw  new  market  plaoe,  or  hie  or  her  own  dwellliit  I 


Uor«(|ioae(oodBfoiaalfliiian;  open  plaoe,  not  being' 
^-«  new  market  plaoe,  or  hie  or  her  own  dwellliit  hones  or 
■bop,  or  to  or;  (or  asleor  aeU  from  door  to  don,  aoj  Sab, 


'BKa<  butter,  frait,  herbs,  vetetablee,  or  an; 
ouer  oammoditj,  witboot  haTing  Brst  paid  the  telle 
granted  bj  tbe  Huket  Aot,    Offenders  will,  for  ererj 


■nob  oflanos,  be  Kabie  to  a  panal^  of  40i. 

For  itatla  or  plaoae  in  the  new  market  plaee,  and  lot 
Uoen'Ms  to  srll  in  open  pUoss  wltbin  tbs  limits  of  tbs 
market,  sppl;  to  Ur.  K.  J.  Carter,  Eimouth.  Dated 
this  80(h  Maieh  1869.    Bj  order  of  ibe  troetee. 

B.  H.  LiPBcom.  Steward. 

Bj  sect.  18  of  tbe  Eimonth  Market  Act  1867, 
ttie  Beveral  tolU  speoified  iii  tbe  firab  and  seooad 
■ohedn'es  to  tbe  Aot  from  time  to  time  may  be 
demanded  and  taken  bj  tbe  ofBcera  of  the  under- 
takers and  by  the  leseees  of  the  nndertakers  and 
their  officers  reBpeotively. 

Henry  Horn  Hooper  ewcan.— I  em  lessee  of  the  maiket 
tolleat  Etmonth.  I  hare  not  got  the  lease yst,  bat  Ism 
to  hare  it  fat  seven  years.  On  the  a7th  Oot.  last,  I  saw 
Mi.  Kenshole  lo  tbe  Dolphin  Inn  skitUe  ironnd,  ahont 
eeren  or  eight  o'eloek  in  the  ereaing.  Hs  was  saUing 
faiioBS  maaofaetared  goods,  watdwe,  sheate,  fte.  J  said 
te  him  that  he  was  selling  manafaetared  goods  within 
the  Unite  of  tbe  looal  board  distriot  not  betee  tbe  new 
Bsrket  p'aoe,  for  ehieb  he  was  liable  to  pay  toll.  He 
■aid,  "  I  don't  ooms  andrr  yonr  Aot,"  or  somatfaing  to 
that  sffeot ;  "  and  if  yon'll  stop  till  after  tiie  sale  is  otoi 
I'll  BO  and  bare  s  gUaeof  grog  with  yon."  I  went  away. 
Mr.  Kenshole  wonld  have  bid  to  p^  me  Ii.  if  he  had 
ooonpied  a  stall  in  the  market  for  the  sale  of  manafao- 
tored  gooda,  and  in  order  to  sell  tbe  goods  ont  of  tiie 
msikft  plaoe  he  ought  to  bave  aot  a  liornoe  to  do  so 
nndir  the  19Ui  reotioD  of  tbe  Eimontb  Market  Act.  Tbe 
next  day  1  went  to  the  Dnlphin  skittle  alley  at  the  sasM 
time,  and  I  saw  Mr.  Kenahole  selling  again. 

Grots  etsmlnsd.— I  don't  know  how  many  years  Mr. 
Kensbole  has  dons  tbe  same  thing,  bat  1  belisTe  be  bae ; 
bst  thle  is  the  first  time  he  bad  done  so  ^oe  Ihavebeen 
the  Insee  as  tar  as  I  know.  I  don'treoollret  iovitiag 
him  toltave  tbe  Dolphin,  andoome  nptomy  ion.  Slnoe 
Oot<iber  last  I  saw  Mr.  Eeesbole  in  Eieter,  and  said  if  bs 
wonld  gi*e  me  bis  word  tbat  he  wonld  oome  and  sell  in 
the  market  plaoe  when  be  eame  to  EiDontb  again,  I 
woald  not  take  any  prooeadings  sfainet  faim  for  what  hs 
had  done.  He  said,  "  I  oannot  say  that  I  will  oome  and 
■dltbere.  Yon  mnet  get  that  from  Mr.  Binnister."  I 
said  I  eonld  go  and  see  bim  if  I  had  time,  bnt  I  bad  not. 
I  did  not  tell  bim  I  had  a  nod  room  in  my  hoose  where 
be  oonld  bare  a  look  and  key.  I  raid  tbwe  was  plenty 
d  room  In  the  market,  and  he  oonld  hate  a  plaoe  there 
with  a  look  and  key.  iWe  is  a  doorway  to  go  into  a 
akittle  alley  from  the  jard  and  anotiier  from  tbe  boose. 
It  ie  part  and  paroel  of  tfae  Dolphin  inn.  It  is  oodri  ooTer. 
Mr.Kenshnle  waa  selling  at  tbe  end  of  the  alley,  and  tbe 
goods  were  eipoesd  lor  sale  on  a  platform.  1  u*e  nsTer 
known  it  let,  bnt  twioe  sIdos  I  have  tbe  tolls.  Mr.  Kens- 
boledenied  his  liaoili^  to  pay  tolL    I  knew  the  go.^ 


The  respondent's  solicitor  took  the  following 
points,  firstly,  that  the  20th  section  Bays  "  No 
person  ehall  sell  in  an  open  plaoe  withta  the  limits 
cit  tbe  market,  not  being  bis  own  dwelling  house  or 
tbop,"  and  oootended  that  the  plue  ir^ex«  t,^ 
ip»da  wan  aold  irM  »  shop.    &«nondlj,  ftufc  Its. 


Bannister,  beiog  a  licensed  hnwkor,  had  a  ri^  to 
send  his  goods  to  Eimonth  fi>r  aale,  and  qootad 
Uanton  t.  Hope  (31  L.  J.  191,  M.G.),  and  that  he 
bad  a  right  to  employ  Ur.  Kenahole,  aa  a  liouasd 
',  aa  his  agent. 


Appellant  admitted  that  the  plaoe  where  the 
goods  were  sold  was  let  for  the  sale  of  tha  goods 
on  the  27th  and  28th  Oct  laeL 

For  the  defence: 

Henry  John  Bannister  ■worn.— Xy  father  is  a  pawa- 
broker  m  Euter  ;  be  seat  a  lot  of  nnreduuiusd  pls^gM  •! 
tbe  ralne  ol  MlOt.  6001.  oonai>tin«  Oi  watobea,  ebaina.  Aa. 
to  BimoDtb  to  be  sold.  Hr.  Kensbole  was  aapL^  ta 
esU  them.  Two  sales  of  that  Sort  took  place  last  yaai  M 
tbe  eame  plaoa.  one  before  Ootober.  Sareial  sidn  «(a 
■  " '  --  '^- itakonplsoefocjsarsatthess— -■— 


Myt) 


!d^wl 


ker.    I  p 


The  plaoe  where  the  Sale  took  place  ia  ooreiod  wiiha 
rtMf.  The  lioenoe  was  taken  ont  od  the  87tli  CM.  A 
table  was  pnt  op  and  tbe  things  pntou  it.  My  fstkis 
was  not    present.    Ho   toll  was  aaked  for  on  fpfw 

iseisminsd.— My  fatbat  didnot  Rototba  aalM  «a 


ofgoods.  Tberewueeightornine.  Tbsy  w 

by  oarriei.    Some  bad  my  father'*  name  i , .— 

painted,  and  tbe  word  "Ereter."  The  wortf  "Usia^rf 
bawkrr  "  were  not  pot  npm  the  paekecsa.  l^er  nn 
Mpaiate  paokagas,  snd  all  pat  into  the  oanier'e  eeii 
Uy  taiher's  name  was  not  paiutad  with  his  addrose,  sad 
the  words  "lioenssdbawkar"  on  the  oanjer'seaft.  Ih 
■ale  was  advsrtind  by  bills.  I  lu»e  sot  got  oae.  lb 
fsther'e  name  and  address,  together  with  hia  toade,  aal 
tbe  faot  of  bis  being  a  licensed  bawkac.  wei*  not  pitt  ■ 
the  bills,  nor  were  they  npon  the  skitUe  alley  innd*  m 

Be-aiamined.— My  father  has  been  prsaent  oa  fooiK 
□ooasioDs,  bnt  he  was  not  this  time  aa  he  waa  ill. 

Heory  Hawkins  swoim.— I  am  the  landtofd  of  Os 
Dolpbip.  The  plaoe  let  to  Mr.  Baaniatar  ia  aa  iadossl 
plaoe  witharoof  orer  iti  there  was  stable  eraotedtefl^ 
gnnds,  and  where  tba  aaotionsei  stood.  Tba  pbea  ^» 
bean  let  lo  tbe  same  people  before.  I  nerar  baaid  et  lay 
toll  being  asked  (or. 

Cro**.«tamined. -'Die  plaoe  le  my  skittle  allsy.  Itk 
not  i>pen  st  the  rldea  or  ends.  It  U  lighted  witt  gssit 
nif^t.  There  are  ssTeral  windows  in  it.  TbaniBadsN 
at  tbs  side  lasding  into  the  street. 

Be-aia mined.— Daring  tbe  tisu 
it  no  one  had  a  right  to  go  into  it.     [  have  g 
it  to  Mr.  Bai  Diet«r  for  two  days. 

The  said  justices,  being  of  opinion  that  tbe  phot 
had  been  let  before  for  tbe  same  purpose  witbott 
any  toll  being  deoianded,  and  also  that  it  was  aot 
Hc  open  place,  bnt  a  shop,  gave  their  determinstina 
Bgatiiac  tbe  appellant  aa  before  stated,  and  dv- 
mi^aed  the  information. 

The  qaeationa  of  law  ariaing  on  the  abore  afcta 
ment  for  the  opinion  of  this  coart,  therefbre,  H* 
firstly,  whether  any  toll  could  be  domanded,  ai 
none  had  heretofore  been  asked  nnder  aimilar  of- 
comstances.  Secondly,  whether  the  plaoe  wbsrs 
tbe  gooda  were  Bold  was  on  open  place  within  tbe 
Hmita  of  tbe  Eimoulb  Market  Aot  within  tfat 
meaning  of  that  Act,  or  whether  it  could  he  eoa- 
aidered  as  the  reapondent's  own  dwelling  booaev 
shop  within  the  meaning  of  the  lOdk  11  Vict.  &  14 
and  tbe  Ezmoath  Market  Aot.  Thirdly,  whetbv 
tbe  reapoDdent,  being  an  aacttoneer,  liadanyr^ht 
lo  aell  as  ancb  or  as  agent  for  Mr.  Bannialer,  a 
licenaed  hawker,  who  wad  not  present  himedf  rt 
tbe  time  of  tbe  sale,  and  who  had  not  oomphsd 


wi(h    the    requirementa    and    proTJ 


1  of  the 


Hawkera'  Aot  in  haring  hia  name,  additaa,  and 

ilHng  paioted  on  the   different    packasea  nd 

irt,  and  also  inside  or  ontaide  of  the  akiiue  allqy. 

\      Boweu  «t^ied  for  oomplainant,  tba  onpellaafc— 

A  h&te^us%nlh'V»Ii!b,Vt«ti.^'A>«'fNMHitfaMWkal 
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Allowed  sales  of  this  kind  without  taking  tolls,  he 
ooold  not  be  estopped  from  claiming  them  now ; 
bat  it  appears  that  this  was  the  first  occasion  of 
the  respondent's  sale  of  which  the    lessee  was 
aware.    On  the  second  pointy  which  arises  nnder 
the  20th  section  of  the  Ezmoath  Market  Act  1867, 
the  word  "open"  mast  mean  with  reference  to 
the  public,  not  uncovered  to  the  sky.    The  cases 
cited  before  the  jastices  have  no  application ;  Pope 
T.  WhaUey  (34  L.  J.  76,  M.  C.)  merely  defines  a 
shop,  and  only  to  that  extent  touches  this  question. 
Botn  that  case  and  Fearon  t.  Mitchell  (L.  Bep.  7 
Q.  B.  690)  were  decided  upon  the  Markets  and 
Fairs  Clauses  Act  1847.    So  also  was  the  case  of 
MeHoU  ▼.  Daviee  (L.  Bep.  1 Q.  B.  Div.  59).  By  the 
13th  section  of  that  Act  (10  Vict.  c.  14),  '<  After 
the  market  place  is  open  for  public  use  every  per- 
floo  other  than  a  licensed  hawker,  who  shall  sell  or 
expose  for  sale  in  any  place  within  the  prescribed 
limits,  except  in  his  own  dwelling  place  or  shop, 
any  articles  in  respect  of  which  tolls  are  by  the 
apecial  Act  authorised  to  be  taken  in  the  market, 
ahull,  for  every  such  offence,  be  liable  to  a  penalty 
not  exceeding  forty  shillings."    The  words  of  the 
SOth  section  of  the  Exmouth  Market  Act  1867  (30 
Yict.  c.  19)  are,  "If  any  person,   not  having  a 
licence  from  the  undertakers    so  to  do,  sell,  or 
expose  for  sale,  in  any  open  place  within  the  limits 
of  the  ma/ket,  not  being  the  new  market  place  or 
hia  own  dwelling  house  or  shop,  any  article  in 
respect  of  the  sale  or  exposure  for  sale  whereof  in 
the  new  market  place  any  toll  is  by  this  Act 
granted,  every  person  so  offending  shall,  for  every 
each  otfence,  forfeit  not  exceeding  forty  shillings  : 
F^vided  that  nothing  in  this  Act  shall  pi*ejudice 
or  interfere  with  the  lawful  exercise  by  licensed 
hawkers  of  the  calling  for  which  they  are  so  licen- 
sed, or  restrain  or  prohibit  any  person  who  shall 
hmve  first  paid  the  tolls  by  this  Act  granted  from 
carrying  or  crying  for  sale,  or  selling  from  door  to 
door,  within  the  said  limits,  any  fish,  poultry,  effgs, 
batter,  fruit,  herbs,  or  vegetables,  or  any  ouier 
eommodity  usually  so  carried  or  cried. 
The  respondent  did  not  appear. 

Mbllok,  J. — I  am  clearly  of  opinion  that  the 
jostioes  in  this  case  ought  to  have  convicted  the 
respondent.  This  was  not  a  shop  of  the  respon- 
dent within  the  meaning  of  the  Markets  and 
Fiairs  Clauses  Act  1847,  as  defined  by  the  cases 
eited,  nor  could  it  possibly  be  a  shop  within  the 
meaning  of  the  Exmouth  Market  Act  1867.  The 
place  was  thrown  open  to  the  public  by  the  respon- 
dent for  the  purpose  of  selling  his  wares,  and  he 
became,  therefore,  liable  to  a  conviction.  I(  is  not 
necessary  even  to  consider  the  pfevions  payment 
of  tolls,  the  only  material  question  being  as 
to  whether  this  was  a  shop  or  open  place,  the  case 
taua%  be  remitted  to  the  magistrates  to  sentence 
the  respondent  to  a  penalty. 

Makistt,  J. — I  am  of  the  same  opinion.  No 
question  of  previous  tolls  can  possibly  arise,  and 
I  am  dearly  of  opinion  this  was  an  open  place 
within  the  Exmouth  Act,  and  not  the  respondent's 
diqp. 

Judgment  for  appellant, 

Solieitars  for  the  appellant,  Frere,  Foster t  and 


COMMON  PLEAS  DIVISION. 

B«port6d  by  P.  B.  Hutokws  Eiq.,  Buriitcr-at-I«w. 


Nov.  10  and  16, 1876,  and  Jan.  12, 1877. 

HuMPHBETs  V,  Cousins. 

Escape  of  sewage — Damage  to  adjoining  premises — 

Occupier's  liability. 
An  occupier  of  land  can  recover  against  an  ad- 
joining occupier  for  damage  caused  by  noxious 
substances  coming  on  to  his  premises,  in  a  way 
in  which  he  is  not  bound  to  receive  them,  from 
any  artificial  structure  on  the  adjoining   pre- 
mises,  although  the  adjoining  occupier  is  ignorant 
of  the  facts  which  cause  the  injury,  and  there  is 
no  negligence. 
Plaintiff  and  defendant  occupied  adjoining  premises. 
An  old  drain  commenced  on  defendant's  premises, 
passed  under  other  houses,  came  bach  through 
defendanVs  premises,  and    then  passed    under 
plaintiff's.     The  drain  got  out  of  repair  under 
defendant's  premises,  whereby  sewage  and  water 
escaped   into  pUintiffs    premises,    and    caused 
damage.    Defendant  did  not  know  that  the  drain 
turned   back  through  his  premises    and  tmder 
plaintiff's,  or  thai  it  was  out  of  repair,  and  was 
not  guilty  of  negligence. 
Held,  on  motion  for  judgment,  that  plaintiff  was 

entitled  to  recover. 
This  was  an  action  brought  by  the  plaintiff,  the 
occupier  of  the  Old  Bed  Lion  publichouse,  num- 
ber 339,  Strand,  against  the  defendant,  who  was 
the  occupier  of  the  adjoining  premises,  number  6 
Helmet-court,  to  recover  damages  for  injury 
caused  to  the  plaintiff's  premises  and  stock-in- 
trade  by  water  and  sewage  coming  into  his  cellar 
I  from  the  defendant's  premises.  The  case  was  tried 
I  at  Westminster  before  Blackburn,  J.,  who  reserved 
leave  to  enter  judgment  for  the  plaintiff  for  301., 
the  amount  of  damages  assessed  by  the  jury. 

Nov.  10  and  15,  1876.— The  case  came  before 
the  court  on  motion  for  judgment,  and  was  argued 
by  Talfourd  Salter,  Q.C.  and  0.  C.  Scott  {Qlyn 
with  them),  for  the  plaintiff,  and  hj  ^Robinson, 
Serjt.  and  Shortt,  for  the  defendant.  The  facts, 
the  findings  of  the  jury,  and  the  arguments  are 
sufficiently  stated  in  the  judgment  of  the  court. 
In  addition  lo  the  authorities  noticed  in  the  judg- 
ment, the  following  were  referred  to 
Thorpe  y.  BrumfiU,  L.  Bep.  8  Ch.  650 ; 
Pomfret  v.  Ricrqft,  1  Wms.  Sannders,  557  (Edition 

of  1871) ; 
Oale  on  EaMments,  487,  633  (5th  edition) ; 
Chadwiek  v.  Trawer.  6  Bing.  N.  C  1 ; 
Colebeck  r.  CHrdUrs'  Company,  L.  Bep.  1  Q.  B.  D. 

234;  45L  J.  225, Q.  B. ; 34  L  T.  Bep.  N.  8. 350 ; 
Lord  Egremont  r.  FuUnan,  1  M.  A  M.  404. 

Cur.  adv.  vuU^ 
Jan.  12, 1877.— The  judgment  of  the  court  (Den- 
man  and  Lindley,  JJ.)  was  delivered  by  Denman,  J. 
The  plaintiff  and  the  defendant  in  this  case  are 
tenants  and  occupiers  of  adjoining  houses;  and 
the  plaintiff,  upon  the  facts  and  findings  ol  the 
jury,  now  complains  of  injuries  caused  to  his 
premises  and  slock  in  trade  bv  water  and  sewage 
coming  into  his  cellar  from  the  defendant's  pre- 
mises. The  jur^  have  found  in  effect  that  tiie 
injuries  complamed  of  are  so  caused,  and  have 
assessed  the  dam^s  sustained  by  the  plaintiff 
at  SOL  The  plaintiff  has  moved  for  judgment  for 
the  amount  of  the  damages  so  aaaoaanl.  *^^<^\atfdyb 
relied  on  sa  %  djdc(liCA\A\^[A«c^K<cyGL«x^^s\.^\^3^^ 
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came  from  an  old  drain,  which  commenced  on 
the  defendant's  premises,  and  received  his  sew- 
age, ran  nnder  and  received  the  sewage  of  several 
other  honses,  tnmed   back   through   the   defen- 
dant's premises,  ran  nnder  the  plaintiffs  cellar, 
and   then  away  to  a  public   sewer.    This   drain 
was  not  known  to    the  defendant  to  turn  back 
and  run  through  his   premises   under  those  of 
the  plaintiff,  and  was  not  known   to  be  out   of 
repair.     It  was,  however,  in  fact,  out  of  repair 
by  reason  of  age   and  wear  and  tear,  and  its 
defective  state   under  the  defendant's  premises 
was  the  real  cause  of  the  mischief.     The  jary 
found  that  the  defective  state  of  the   drain  was 
not  attributable  to  any  neghgence  of  the  defen- 
dant.    Upon  these  facts  it  is  to  be  observed  at 
the   outset  that   the   water  and   sewaf^   which 
injured  the  plaintiff  came  on  to  the  defendant's 
land  by  an  artificial  drain  made  for  the  conven- 
ience of  the  defendant   and  the  other  persons 
whose  houses  were  higher  up.  We  have  not,  there- 
fore, to  deal  as  the  court  had  in  Smith  v.  Ken' 
rick  (7  C.  B.  515)  with  the  case  of  water  or  other 
matter   coming  naturally  from  or  through  the 
defendant's  land  on  to  the  plaintiff's.    &aring 
this  in  mind,  if  appears  to  us  that  it  is  incumbent 
on  the  defendant  to  show  what  right  he  had  to 
allow  the  filth  brought  artificially  on  his  land  to 
escape  on  to  the  land  of  the  plaintiff.    The  primd 
facie  right  of  every  occupier  of  a  piece  of  land  is 
to  enjoy  that  land  free  from  all  invasion  of  filth  or 
other  matter  coming  from  any  artificial  structure 
on  land  adjoining.   He  may  be  bound  by  prescrip- 
tion or  otherwise  to  receive  such  matter,  bat  the 
burden  of  showing  that  he  is  so  bound  rests  on 
those  who  seek  to  impose  an  easement  upon  him. 
Moreover,  this  right  of  every  occupier  of  hind  is  an 
incident  of  possession,  and  does  not  depend  on  the 
acts  or  omissions  of  other  people ;  it  is  indepen- 
dent of  what  they  may  know  or  not  know  of 
the  state  of  their  own  property,    and    indepen- 
dent of  the  care  or  want   of  care  which  they 
may  take  of  it.    That  these  are  the  rights  of 
an  occupier  of  land  appears  to  us  to  be  esta- 
blished bv  the  cases  of  Smith  v.  Kenrick  (7  C. 
B.  515) ;  Baird  v.  WiUiamson  (15  C.  B.,  N.  S.,  376) ; 
Fletcher  v.  Bylande  (3  H.  &  C.  774 ;  L.  Bep.  1  Ex. 
265;  L.  Bep.  3H.  L.  330),  and  the  older  aatho- 
rities  there  referred  to,  and  the  recent  decision  of 
Broder  v.  SaiUard  (L.  Bep.  2  Ch.  D.  692).    In  the 
present  cose  the  plaintitf  was  bound  to  receive 
sewage  from  the  defendant's  land  through  the  old 
drain,  but  not  otherwise;  he  was  not  bound  to 
receive  it  throagh  the  surrounding  earth  or  the 
party  wall,    through    which,    in    fact,   it  came. 
Further,  as  the  plaintiff  was  the  occupier  of  a 
servient  tenement,  he  was  clearly  not  oound  to 
repair  the  drain  or  any  of  the  dominant  tenements. 
The  p1aintiff*s  rights,  therefore,  have  been   in- 
fringed, and  the  loss  he  has  sustained  cannot  be 
said  to  be  damnum  ahaeque  injurid,   (See  the  note 
to  Ashhy  v.  Whife  (1  Sm.  L.  C.  263, 6th  edit.)    But 
the  question  still  remains,'  has  the  defendant  in- 
fringed those  rights,  and  is  he  the  person  liable 
for  the  infringement  P    It  is  said  this  case  is  not 
like  Tenant  v.  Qoldwin  (I  Salk.  360)  or  Fletcher  v. 
Rylande  because  in  both  of  those  cases  the  defen- 
dant himself  brought  on  his  land    that    which 
oocasioned  the  mischief,  whereas  in  this  case  the 


defendant's  own  premises  in  the  first 
but  even  if  this  is  not  to  be  taken  as  profsd, 
we  are  of  opinion  that  as  between  the  plaiii> 
tiff  and  the  defendant^  it  was  the  defennantfi 
duty  to  keep  the  sewage  which  he  was  himself 
bound  to  receive,  from  passing  from  his  omi 
premises  to  the  plaintiff^s  premises  otherwise  than 
along  the  old  accustoned  ohanneL  This  duty  is 
incidental  to  the  defendant's  possession  of  land  (Sat 
BueaeU  v.  Shenion,  3  Q.  B.  449),  and  is  the  neces- 
sary consequence  of  the  right  of  the  plainti£ 
That  duty,  like  its  correlative  right,  is  indepeodeot 
of  negligence  on  the  part  of  the  doCendant^  and 
independent  of  his  knowledge  or  ig;noranoe  <^  the 
existence  of  the  drain.  The  duty  of  the  defiendaal 
himself  to  receive  the  sewage  evidently  did  aoi 
depend  on  such  knowledge,  and  the  h^ct  that  kt 
unknowingly  receives  it  affords  no  justification  tat 
allowing  it  to  escape  in  a  manner  in  which  he  hid 
no  right  to  let  it  pass.  Fletcher  ▼.  BylamdB  is  a 
strong  authority  to  show  that  this  condnskai  m 
correct,  for  although  in  that  case  the 
knew  of  the  esistence  of  his  reservoir,  he  did 
know  that  the  ground  underneath  it  was  in 
a  state  as  to  render  its  existence  dangerons.  It  wu 
strenuously  but  ineffectually  urged  that  he  ooold 
not  be  liable  in  respect  of  damage  osnsed  bja 
state  of  things  of  which  he  knew  nothing.  Bmr, 
Twentyman  (I  Q.  B.  766)  is  a  strong  anthorily  la 
the  like  effect.  Indeed,  if  it  be  onoe  estaMiabed 
that  the  plaintiff^s  rights  have  been  infringed  by 
the  defendant,  and  that  the  plaintiff  has  baas 
thereby  damnified,  the  fiiot  that  the  defeodaat 
infringed  them  unknowingly,  and  without  negli- 

fence,  cannot  avail  him  as  a  defenoe  to  an  actios 
y  the  plaintiff :  (See  Lambert  v.  j^eaaey.  Sir  T 
Baym.  421.)  In  short  we  think  that  the  trae 
doctrine  is  contained  in  the  following  paasags  of 
the  judgment  of  Blackburn,  J.  in  the  case  of  nadf 
hineon  v.  Ennor  (4  B.  &,  S.  241).  "  I  take  the  hv 
to  be  as  stated  in  Tenant  v.  Chldwin  (2  Ld.  Baja. 
1089;  Salk.  21,  360;  6  Mod.  311;  Hoik  500)  tlst 
vou  must  not  injure  the  property  of  your  ne^ 
hour,  and  conseqaently  if  filth  is  oreated  oo  aaj 
man's  land,  then,  in  the  quaint  language  of  ^ 
report  in  Salk.  361,  '  he,  whose  dirt  it  ii,  mas 
keep  it  that  it  may  not  trespass.'  "  The  csaeef 
Hammond  v.  Veetry  of  8t.  Panenu  (30  L.  T.  Bep^ 
N.  S.,  296 ;  L.  Bep.  9  G.  P.  316)  which  w 
relied  upon  by  the  counsel  for  the  dabsAM, 
appears  to  us  to  have  no  real  bearing  vpoa 
the  present  case,  inasmuch  as  t^e  whde  wtpr 
ment  and  decision  of  that  case  tamed  vpoa 
the  effect  of  the  clauses  of  a  partionlar  Ael  d 
Parliament  imposing  certain  duties  npon  a  pafafe 
body,  and  no  question  arose  as  to  the  ooaaiMa 
law  liability  of  the  occupier  oi  adjoining  pieBMaa 
(see  the  judgment  of  Brett,  J.  at  pi  S32).  & 
was,  however,  contended  that  the  nresesi  cm 
was  governed  by  Boee  v.  Fedden  (26  L.  T.  Bipi 
N.  S.  966 ;  L.  Bep.  7  Q.  B.  661),  bat  that  « 
a  case  in  which  the  plaintiff  and  the 
occupied  separate  stories  in  the 
and  it  was  expressly  distingnished  froa  • 
case  like  the  present,  which  depends  simply  oa 
those  principles  of  law  which  reRolate  the  m^ 
and  duties  of  the  occupiers  of  sSjaoeat  piaeai  d 
land.  The  case  of  Carstctirt  ▼.  Sraylor  (ll  Bapi( 
Ex.  217)  is  also  clearly  distinffoishable oaths aiff* 
^  eronnd.    The  question  whetner  lihn  dufuiiilaBi  an 


defendant  received  the  sewage,  and  waa  \)o\md  «o  

to  do.     So  far,  however,  as  we  can  yid^Q  ^om«  \  xxraxA  %a  \)i^\.^^\i  himaelf  and  tiie  ptsintif  ^ 
of  tfae  aewsge  most,  in  fact,  \uwe  coma  fe«m  v\«  \  x*v«  ^*.  toCM.,^  «.«.^V*^^^  Birf,  *• 
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[Ex.  DiT. 


defendwDt'i  land,  wsa  muoh  dieaaased,  bnt  doee 
Dot  rettUj  ftriss,  for  the  plainliff'a  oaau  of  action, 
•S  originally  relied  upon,  is  not  that  the  defeiiditnt 
omitted  to  repair  the  drain,  bnt  that  he  omitted 
to  prevent  the  sewage  on  bia  land  from  coming 
on  thfl  plaintiff's  land  otberirine  than  as  the  plain- 
tiff was  bound  to  receive  it.  It  the  defendant  had 
prevented  the  sewage  from  ao  comin;;  the  plainti? 
would  have  had  no  cauae  of  action  wTietner  the 
drain  waa  repaired  or  not  The  defendant  maj 
perhaps  be  entitled  as  between  himsetf  and  the 
owners  and  occupiers  of  the  other  dominant  tene- 
meata  to  call  upon  them  to  contribute  to  the 
tttpenees  of  keeping  Lia  and  tbeir  common  drwQ 
in  repair,  and  it  may  be,  that  the  plaintiET  might 
fa»ve  saed  all  those  owners  or  occupiers,  in- 
olading  the  defendant,  for  the  damage  which 
be  has  snBtained  by  reason  of  snch  non-repair. 
Bat,  even  if  the  plaintiff  oonld  have  aned  them  all 
ne  was  not,  in  oar  opinion,  bound  to  do  so;  he  waa 
not  bonnd  to  rest  bia  case  on  hia  abilitv  to  eata- 
bliah  a  duty  on  them  to  repair  the  drain,  and  a 
breach  of  such  duty  by-all  who  used  it.  Lastly,  it 
waa  contended  that  i>b  the  defendant  waa  only  a 
tenant  and  not  an  owner  he  was  not  responsible  ; 
bnt  he  was  in  point  of  law  tenant,  and  as  anch 
rmponsible  to  the  plaintiff  (aee  RmieU  v.  Shenton, 
wfct  Mp.),  and  be  coald  himself  have  mtuntained 
•D  action  for  any  invasion  of  snch  Dosaession.  For 
tfa«M  reasons  our  judgment  is  for  the  plaintiff. 
Judgment  for  the  plaintiff. 
'  Solicitors  for  the  plaintiff,  T.  Beard  and  Bon; 
tat  the  defendant,  Hidee,  Trustram,  and  Co. 


'-L'. 


TiMdas,  Jan.  16, 1877. 

(Before  Kelly  C.B.,  and  Clusbi  B.) 

SiSiNOiB  (app.)  V.  Stess  (reap.) 

UPBAL  rBOK  iHrsBioB  codbt. 

Highway— Loeomotioe  Aet  1861  (24  ^  25  VvA.  e.  70), 
teet.   3  —  Slean    locomotive  —  Oonttntction    of 
vhed*  of—"  Shoe*  or  otlter  bearing  turfat 
vidih  not  Uti  than9in."^WiiUh  ofthoet- 
tinuoto  "  bearing  gmfaee." 

J7y  aeet.  3  of  the  Loeomolive  Act  1861  (24  ^25  Vid. 
e.  70)  "  every  loeimwlive  drawing  any  waggon  or 
earriage  ihaU  have  the  tiret  of  the  taheeU  thereof 
not  Ibm  than  din.  in  width  .  .  .  and  the  whMle 
of  every  locomotive  ihall  be  eylindrical  and  tmooth 
aoled,  or  n*«d  with  ehoet  or  other  bearing  eurfaee 
of  a  width  not  leee  tJian  9in. ;  "  and  a  penalty 
not  exceeding  &L  ie  impoeed  on  the  owner  of  any 
locomotive  vted  contrary  to  the  foregoing  protn- 
wionefor  every  eveh  nffenee  on  rummaryeoameiion. 

3%«  appellant  wot  the  owner  of  and  uaed  a  eteam 
loeomotioe,  Ihe  tiree  of  the  hind  wheel*  of  whieh 
tiwra  IBin.  in  width,  and  upon  and  aerois  the 
Mtfor  eircan^erenee  of  the  tiret,  eestendiag  from 
Otte  tdge  of  th»n  to  the  other,  in  a  diagonal  or 
oMmim  dtrsctton,  were  fattened  hare  or  "  »hoe«  " 
«f  iron,  4iffi.  broad  and  about  Win.  tn  longth, 
on  Mtorroi  or  epaoe  of  Sin.  being  left  between  each 
aAoa.  A  beartng  turfaee  of  lOiin.  in  width, 
taking  two  thoet  together,  too*  thoroby  obray* 
obtaiiMd  at  any  point  on  the  road,  dUkougk, 
Mring  to  Hie  tntavol  Mwem  Ike  "  ekoee,"  it  wai 


On  an  ir^formation  againet  the  appellant  for  unnjr 
a  locomotive,  the  whede  of  whieh  were  not  eon- 
Mlrtieied  tn  accordance  with  the  above  leotion  of 
the  elalute,  lite  magiibrates  convicted  and  fined 
him,  being  of  opinion  that  the  bearing  ewtfaee 
ehoidd  be  conlinvoiu,  and   that  theee  "thoee" 
were  not  rueh  as  were  contemplated  by  the  Act, 
and  vpon  appeal,  therefrom,  it  wae 
Held  by  the  Rcchequer  Divieion   (Kelly  G.B.,  and 
Gleaeby   B.,   the   latter    concurring   with   mneh 
doabl),  thai  the  conviction  wae  right,  and  that  the 
"  bearing  garface  "  of  each  "  shoe  "  on  the  road 
ehould  be  of  a  width  not  leee  than  9in.  in  itself. 
Casb  stated  for  the  opinion  of  the  court  by  two 
jnatices  of  the  peace  for  the  West  Riding  of  York- 
ahire,  nnder  the  20  A  21  Vict,  c  43  on  the  applica- 
tion oF  the  appellant  George   Edward  Stringer, 
who  was  dissatiiified  with  the  determination  of  the 
jnaticee  under  the  following  circumatances  : 

1.  On  the  2Ist  Oct.  1876,  Orarge  Sykes  (the 
respondent)  a  superintendent  of  police,  duly  laid 
an  information  before  a  iastioe  of  the  peace  under 
the  24  A  25  Yiot  c.  70,  a.  3,  against  the  said 
appellant,  for  that  the  appellant  on  the  20th  Oct. 
inat.  at  Kilman  Thorpe,  in  the  aaid  Weat  Biding, 
being  the  owner  of  a  oertain  locomoCive  engine 
propelled  b^  steam  power,  did  use  the  said  loco- 
motive engine  upon  a  oertain  highway  there  situate, 
the  wheels  of  the  said  locomotive  engine  not  being 
oonatmcted  in  conformitv  with  the  statute  in  sa(£ 
case  made  and  provided. 

2.  On  the  15tb  Nor.  inat.,  the  said  information 
came  on  to  be  heard  before  us,  two  jnatioes  of  the 
peace,  at  a  potty  seaaionB  at  Bamaley  aforeaaid, 
when  the  aaid  Geo.  Kdwd.  Stringer,  and  also  the 
taid  Geo.  Sykes,  appeared  before  the  said  iustioea. 

3.  Upon  the  hearing  of  the  information  the  said 
Geo.  Sykes  called  the  following  witness  in  support 
of  the  said  information. 

William  EagUnd,  of  Clayton  West,  police 
constable,  wbo  aaid  as  fallowa  : 

On  Fridu'.  tlia  30th  OoL  inrt.,  I  waa  on  daty 
iMai  Park  Hill,  when  I  *aiT  an  «iir>ie  Isktb  with  two 
booka.  The  mnas  belonfad  to  tha  dflfind>nt.  It 
went  on  the  WaksSald-niad,  thronsh  aauott,  into 
High  Bridga  Luia.  Wlwn  il  got  to  a  ateap  part  the 
eaaiiui  (topped.  I  than  meanired  the  whseli  in  tha 
preMDoB  of  ttae  asgine  drivar  and  atokar.  The  hind 
whaala  war*  IBln.  brokd ;  bars,  aoroaa,  ^[a.  broad,  and 
]io.  tbiok.  Tba  diatanoa  brtwaan  tbe  bwa  Sin.  I  thm 
msMDrad  tba  front  whaala,  and  tiw;  wara  Sin.  broad. 
The  angina  waa  ragiafamd  ID  ton*.  No.  3001.  Tba  front 
wheeli  wars  amooth. 


It  appeared  that  tha  front  wheeU  were  in  aoocsd, 
anoa  with  the  Act,  and  I  did  not  tUnk  the  hind 
wbaeli  bad  a  bearing  anrfaoe  o(  9in. ;  not  a  aontinnms 
baariag  inrfaoa,  I  maan.  I  fonnd  spaoas  betwaea  tha 
bara  d  tha  hind  whaeU  wbloh  an  aoomonlr  oalled 
~  ahoea,"  and  whiab  wara  laid  Sin.  apart.    Tba7  might 


Sdi 


tba  aightb  oi  tiia  ^taonth  erf  an  inoh.    Th*  modal 
aead  !•  a  tna  repreaentation  of  tka  hind  wbeal.    I 
not  think  it  in  aooordanoe  with  tha  Aot,  in  uiiaai 
qnanee  of  the  BpM««  b«ng  loft  batwean  oaab  aboa.   I  bad 
baan  apairiallj  diraoted   towatda  thia  a   ~'~~  ""    '  ~ 

bofora.    I  raportod  it  to  " .  •>  .. 

data  when  mj  actantion  w ,  , , 

waa  thiaa  wmki  ago.  Sargaant  Battj  oallad  m;  attan- 
tin.  NoonahigbirlbaDapoUoeofflaeraaUadmyatteB- 
tioa  to  Um  angina.  I  hav*  raports  of  oaaaa  biad  In  this 
•Dwt  IrMdaoaoafaried  at  Poatsftaotaomatimaan; 
that  oallad  nj  attaatioo  to  thia  •Bfioa,  I  did  not  t^k 
tba  whaala  won  In  aeooadaiioa  with  the  Aot  o(  PaiUi. 
of  tba  apao*  botwoan  tfaa  ahowwuL^latk 


I  towatda  thia  angloe  the  day 
o  SetfoaDt  Bat^.  I  oannot  ti  a 
waabatoalUd  to  it;  paihapalt 


waif U  not  batns 


wbaA  WA  Wb|  oQb'Aaama. 
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This  being  the  reBpondent'B  case,  Mr.  Ferna 
kddreased  the  Court  oa  behalf  of  tha  MppelUnt, 
mad  called  tbe  following  witDeas  i 

Bavid  Ore^K,  of  the  firm  of  Meaera.  Foirler  and 
Co.,  Bteam  pfongh  manafaotarera,  of  Laeda,  who 
•aid  as  follows ; 

TnotioD  ssBlnaa  ue  mada  al  oat  plaM.  I  know 
the  eDgiae  the  propettj  of  Mr.  Stringer.  Tba  modtl 
piodnoed  ia  a  ooncot  one  of  tha  wheeU.  nMre  ia 
a  Bin.  boariiiK  anrfww  or  mora  on  tba  Uad  whtala  of  that 
■Bflna.  It  no  ■hoM  ware  on  the  wbevla  it  would  bare  a 
vary  injarioDa  eSnot  npon  the  roada  from  the  alipping  of 
tha  amooth  wheala,  and  the  diffloal^  in  a  prognuiTi 
moTament.  The  bare  aora«  are  known  by  the  name  of 
"alioea"  thron^hont  England,  Ireland,  and  BootUsd. 
Tbey  morg  onr  the  road  mnoh  more  aaally,  and  oonaoli- 
data  the  road,  meting  u  a  rollar  npon  It. 

Crosa-examined  by  Mr.  S; kea,  the  respondent : 

J  mean  a  oonttDaona  baariof  anrtaoe,  with  a  aMooth — 
patfeoti*  aniMtb— eola— maaaore  two  aolea  to(etbar,  and 
Ton  will  get  OTca  din.  of  width  ol  MstiniMd  amooth  anr- 
taoe at  any  point.  The  ban  npon  the  wheala  tt*  (or  the 
proteotion  of  the  main  frame  of  the  wheala.  Tlia  b^ 
aara a  tendaaoy  to  biteUwioada.  If  tlie  ban  wen  off 
tba  bind  wbeala  the  engine  conM  week  oaJy  lialf  aload, 
•ad  wonld  injnra  the  M*da  mnoh  m««  than  it  doaa  now. 
Tha  engine  oonid  not  work  withont  the  ahoaa  with  the 
wdobt  it  had  on  that  day.  If  it  did  not  go  at  aU  it 
woud  datarlorale  tha  To»d  mnoh  by  making  bolea  in 
U.  I  eonaidac  that  in  aoTt  wMther  a  wbatl  of  that 
deauilplliai  wonld  go  better  than  one  of  a  amooth  anr- 
tliaa  and  do  laaa  damage.  I  hare  aeen  a  hnndnd  (ogina* 
at  work  witli  amooth  urea. 

Be-ezamined  h;  Mr.  Ftfne  : 

I  am  now  anna  king  from  prantloal  knowlrdge.  Bnppoa- 
iu  tlie  eaigioe  wna  ehod  with  amooth  hind  ban,  the 
wfiaala  «o«ld  slip,  tear  np,  and  make  a  hole  in  tba  road. 
I  eonaidat  tbeahoea  a  ntooHity. 

7.  The  reapoudenC  contended  that  tbe  Act  re- 
quired that  the  wheels  of  anoh  engine  should  be 
smooth  eoled,  or  need  with  "  sboee,"  or  "  other 
hearing  surface"  of  a  continuous  bearing  width  of 
nine  inches,  and  not  that  interstices  of  three 
inches,  more  or  less,  should  intervene  between 
each  of  the  so-called  "shoes." 

8.  Mr.  Feme  contended,  on  behalf  of  the  appel- 
lant, that  the  wfaeels  were  in  accordance  with  the 
statote,  and  were  "  oylindrical,"  and  hod  a  bearing 
anrfeoe  of  more  than  nine  inches,  taking  the 
measDrement  aorosa  the  wheels,  bj  which  a  width 
of  a  little  more  than  fonr  and  a  half  inches  was 
gained  upon  each  of  the  two  shoes  that  would 
Dear  npon  the  gronnd  at  one  lime. 

9.  We,  the  said  justices,  after  hearing  tbe  whole 
of  tbe  evidence,  fined  the  appellant  3L,  and  coats 
12*.  6d.,  together  31.  12f.  6d.,  for  tbe  said  offence, 
we  being  of  opinion  that  the  hind  wheels  attached 
to  auch  engine  are  not  conttmoted  in  aocordance 
with  the  statate,  and  that  the  so-called  "  shoes" 
are  not  snch  aa  are  contemplated  bj  the  Act. 

10.  The  qaestion  of  law  arising  is,  Have  tha 
bind  wheels  a  smooth  soled  bearing  aurfaoe  of  9in. 
OS  reqnired  bj  the  24  A  26  Viot.  o.  70,  aecL  3,  and 
are  tbe  so-called  "  ahoes"  in  acoordanoe  with  tbe 
statute?  And  tbe  opinion  of  tbe  oonrt  is  there- 
fore asked  npon  this  point. 

The  3rd  section  of  the  stot.  24  &  25  Viot.  c.  70, 
npon  which  the  case  turned,  is  as  follows : 

Scot.  S :  Every  loaonotiTe  propellsd  by  ataam,  or  any 
other  than  animal  power,  not  drawingany  oarriage,  and 
noteiaeading  in  w^ht  three  ton*,  ahall  Iuts  thstirea  of 
the  whwla  toereof  not  leea  than  3in.  in  width,  and  (or 
•rery  too  or  (nwtional  put  thereof  additional  weight, 
the  tires  of  tha  wheala  tharaof  shall  be  In  Brassed  lin.  in 
width ;  and  erery  looomotlTe  diawlng  nny  waggon  or 
oarrlsga  shall  hsTS  tha  tdrai  dt  On  wbesU  UMteot  not 
iaaa  fun  Wo.  wiiis,  bnt  no  looomotna  sball  asoAA  IW-  Vn 
wUth  or  U  «SM  1b  wvlght,  anapl  *«  baMbstte  v»- 


Tided.  And  the  wheels  of  eroy  looowrtin  AdB  ta 
oylindrioal  and  amooth  aolad,  or  need  with  ahoai  o>  etta 
bearing  anrtaoe  of  a  width  not  lean  thaaWa.  Aadtti 
s  of  any  loaomatan  naed  cowtncytoOe 


It  appeared  from  the  model  of  tbe  wheel  refand 
to  in  the  case,  and  which  was  prodnoed  at  tka 
bearing  before  tha  magistrates  beluw,  and  in  tha 
court  during  the  argument  of  the  appeal,  that 
the  outer  surface  of  the  tirea  of  the  hindwfaedi 
in  question  were  ISin.  broad,  and  that  tbe  ban 
or  "  shoes  "  of  iron  were  each  ol  Uietn  4tin.  braid 
und  about  2(Kd.  in  length  from  end  to  end,  Md 
that  thej  were  bolted  on  npon  and  auoroas  ths 
ont«r  anrfaoe  of  the  tirea  transverselj  from  oas 
edge  of  the  tire  to  the  other  in  an  oblique  or 
diagonal  direction,  and  that  there  was  an  iiilisiil 
of  space  of  Sin.  between  each  shoe. 

Appellant's  points. — ^That  the  cnnTiotion  is  lad 
on  the  gronnda  that  the  hind  wheels  at  Uw  looo- 
motive  engine  at  the  date  in  tha  informatiea 
mentioned  were  used  with  shoes  having  a  baariig 
surface  of  a  width  of  not  less  than  9in.  withia  tb> 
meaning  of  seoL  3  of  the  &4  A  25  Vict.  o.  TO. 

Bespoodent's  points. — First.  That  the  cnrvie- 
tion  was  right ;  seaondlv,  that  the  wheels  of  Iha 
engine  were  not  used  with  "  shoes  or  other  baariBg 
surface  of  a  width  not  less  than  9in."  within  tba 
meaning  of  24  ft  25  Vict.  o.  70,  a.  3;  thinUj,  tta 
the  engine  or  looomotive  ooosU^iatad  as  deaoibtd 
in  the  case  was  used  oontrair  to  tbe  pcoviaiaoa  rf 
24  ft  25  Vict.  c.  70. 


25  VkL 


Forbet  (with  him  was  Day,  Q.C.),  for  tha  i 
lant,  contended  that  the  appellant  had  oo(_ 
with  tbe  provisions  oi  the  statnte  (S4  ft  25 
c.  70),  which  it  must  be  remembend  was  a  paw 
one,  and  ao  should  receive  the  strictest  intecpn- 
cation.  The  3rd  section,  whioh  was  the  seotua  is 
question,  directed  that  the  wheels  of  thaae  loans- 
tive  engines  should  be  "  nylindrioal  and  smiMfc 
Boled,  or  nsed  with  shoes  or  other  bearing  smibi 
of  a  width  not  less  than  9in."  Now  tha  whsik 
here  were  "  cylindrical,"  and  thongfa  not  "  snwolfc 
Boled,"  they  yet  fnlBlled  the  alteroaUve  reqnn- 
mont  of  the  section  by  "being  used  wiUtstNSSO 
other  bearing  snrhce  of  a  width  not  1ms  Am 
9in."  [KsLLi,  C.B.~Whioh  do  yon  call  tkt 
width  P]  Across  the  rim  or  tire  at  the  wM 
from  one  side  to  the  other.  The  hind  wheebMR 
1  Sin.  broad,  and  these  iron  bars  or  "ahoea,''aittaT 
were  technioally  and  universally  called,  were  sbMt 
20in.  in  length  from  end  toeud  one  waVi  andW^ 
in  breadth  from  side  to  side  the  other  way.  nw 
were  fastened  or  bolted  on  upon  the  Bnrfcee  ■( 
the  nma  or  outer  ciroumferenoe  of  tbe  wMi, 
being  placed  transversely  in  an  obliqoe  (vdiMiri 
position  across  the  circumferenoe  of  thawJM 
and  there  was  a  space  of  about  Sin.  liitsM 
each  bar.  Theevidenoeof  anengiioeerMDedcBttl 
part  of  the  appellant  proved  oonolnsivaly  IM 
taking  two  shoes  together,  tbwa  was  always  atar 
ing  anrfiioeor  pressure  upon  the  road  of  not  lMBll^ 
lOlin.  The  questionis  whether  the  Act  i  eq  niras  lit 
"  width  "  to  he  continuous,  or  wheUier  U  ■  i^ 
cient  that  the  "  bearing  surface  "  ahoold  be  of  M 
width,   thongh  it  might   not    ba   "lamliii—M* 

rrinrT  TTT     Tninriiill Iijiiiil  if  llniTjii  iawwl 

between  the  shoes,  and  why,  it  triUnat  Iks  ikM 

there  would  be  a  "smooth  acdad"  vitas),  «*fl* 

\«\u»»iiMdFl   The  interval  is  in «rtsrlh6hll« 

\  Xo^aXa  \^  TQsi^  «Ili^  ^t«  1av«kf«  to  Amt  lb 
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load.  Withoat  the  shoes  the  road  woold  be 
serioaaly  damaged,  as  explained  by  the  appellant's 
witness,  David  Greigg.  To  maintain  the  respon- 
dent's constraction,  the  word  **  contiuaoas  "  must 
be  imported  into  the  section,  which  would  then 
read  as  "shoes,  or  other  bearing  surface  of  a 
oontinaoos  width  of  not  less  than  9in."  The 
Ijegislature,  however,  has  not  bo  said,  and  the 
court  will  not  so  construe  the  section.  These 
"shoes"  are  perfectly  well  known  things,  and 
bave  long  been  in  constant  use,  and  the  Legis la- 
tare  would  not  have  ased  the  word  bad  a  con- 
iinnons  bearing  been  intended,  for  without  the  3in, 
interval  the  wheals  would  be  smooth,  and  more 
injury  be  done  to  the  road. 

Oave,  Q.C.  (with  8.  Tennant)  for  the  respondent 
contra,  supported  the  conviction. — By  the  section 
the  wheels  must  '*  be  cylindrical  and  smooth 
Boled,  or  used  with  shoes  or  other  bearing  surface 
of  a  width  not  less  than  9in."  Now  these  wheels 
were  ased  with  *'  shoes,"  and  not  any  "  other  bear- 
ing  surface,"  and  the  shoes  were  of  a  width  less 
than  9in.,  being,  in  fact,  only  4iin.  wide.  There  are 
two  measures  here,  the  length  of  the  shoe  from 
end  to  end  of  it  as  it  lies  transversely  across  the 
tire  of  the  wheel,  and  its  breadth  from  side  to 
side,  which  is  4iin.  Its  **  width  "  is  that  latter 
measure,  and  the  *'  width "  required  by  the 
Act  is  across  the  "  shoe,"  and  not  across 
the  tire  of  the  wheel.  What  is  wanted  is  not  the 
transverse  width  across  the  wheel,  for  if  so  the 
shoe  might  be  18in.  to  20in.  wide  or  long  in  that 
direction,  and  only  lin.  wide  the  other  way,  and  so 
wonid  cut  into  the  road  like  a  knife,  which  it  was 
the  Legislature's  especial  object  to  prevent.  If 
the  respondent's  construction  is  right  a  cog  wheel 
might  be  used.  The  very  thing  which  the  appel- 
lant's witness,  Greigg,  said,  this  biting  surface  of 
the  wheel  enables  to  be  done,  namely,  the  dragging 
•long  twice  the  weight  than  could  otherwise  be 
hauled  bv  the  engine,  is  what  was  expressly 
meant  to  be  prevented.  Here  there  is  not  an  un- 
interrupted pressure  of  not  less  than  9in.  [Kelly, 
O.B. — You  say  they  have  no  right  to  borrow  a 
portion  of  the  width  of  one  shoe  and  add  it  to  that 
of  another  ?]  Exactly  so.  If  the  *'  width  "  is  not 
tm  the  respondent  contends  for  wbere  is  it  to  stop  P 
li  might  be  reduoed  to  even  half  an  inch,  and  a 
mere  line  cannot  be  called  a  *'  bearing  surface." 
The  conviction  was  right,  and  should  be  affirmed. 

Forbes,  in  reply. — Under  this  section  the 
**  width  "  is  to  be  measured  across  the  wheel.  In 
three  or  four  places  the  word  '*  width,"  as  applied 
to  the  *'  tires  ",of  wheels,  is  used  in  a  way  p.ainly 
showing  that  that  is  so,  and  that  the  Legislature 
oimtemplated  a  *'  width  "  across  the  wheel.  **  Cogs" 
ware  not  *'  shoes,"  and  '*  shoes  "  are  well  and  nni- 
-versally  known  things.  The  Act  requires  a  bear- 
ing Bunace  of  9in.  at  least,  and  here  it  was  proved 
and  admitted  there  was  a  bearing  of  lO^in.  The 
word  *'  continuous  "  is  not  in  the  Act,  and  it 
wonld  not  be  better  for  the  road  if  it  were.  If 
are  to  be  used  at  all  there  must  be  an  interval, 
the  question  is  whether  the  shoes  are  to  be  put 
straight  across  or  diagonally. 

'Kmllj,  O.B. — It  appears  to  me  that  this  con- 
must  be  affirmed.    The  words  of  the  Acl 

Parliament,  by  which  of  course  we  are  bound, 
not»  when  looked  at,  ambiguous  in  themselves, 
jqbd  they  oan  admit  of  but  one  meaning,  though, 
^ndoobtedly, .  when  applied  to  the  portions  of  a 
'  of  an  engine^  aa  ia  the  present  case,  a  doabt 
Ud0.  C^a.'-VoL.  X 


may  be  raised  upon  their  true  construction.  Now, 
the  words  of  the  3rd  section  of  the  Act  of  Parlia- 
ment are  '*No  locomotive  shall  exceed  7tt.  in  width." 
No  doubt  there  the  word  "width"  means  the 
entire  width  of  the  locomotive  across  and  through- 
out, from  the  outer  edge  of  one  wheel  to  the  outer 
edge  of  the  opposite  wheel.  The  section  then 
goes  on — "  or  twelve  tons  in  weight  except  as 
hereinafter  provided,  and  the  wheels  of  every 
locomotive  shall  be  cylindrical  and  smooth  soled. 
There  is  there  a  certainty  of  an  equal  uniform  pres- 
sure from  one  side  of  the  wheel  to  theother  through- 
out both  the  entire  width  and  the  entire  circum- 
ference, or  the  portion  of  the  circumterence  of  the 
wheel  which  passes  over  the  road,  and  no  question 
could  arise  upon  that.  But  as  the  object  is 
that  there  should  be  a  certain  degree  of  pres- 
sure upon  the  road  under  what  is  called  the 
**  bearing  surface,"  we  must  look  to  see  how  the 
Legislature  expresses  itself  when  it  deals  with  the 
ca:$e  not  of  a  cylindrical  and  smooth  soled  wheel, 
but  of  a  wheel  with  "  shoes  or  other  bearing  sur- 
face." Now  the  words  are  '*  or  used  with  shoes 
or  other  bearing  sur&ce  of  a  width  of  not  less 
than  9in."  I  think  that  means  that  whatever 
may  be  the  portion  of  the  circumference  of  the 
wheel  which  it  is  supposed  presses  the  road  at  any 
one  instant  of  time  as  the  wheel  moves  along  over 
the  surface  of  it,  there  must  be  one  uniform  and 
one  uninterrupted  pressure  from  side  to  side  of 
the  wheel,  whatever  may  be  the  amount  of  weight, 
and  that  such  pressure  or  "  bearing  surface " 
should  be  of  the  uninterrupted  and  unbroken 
width  of  9in.  at  least.  Whether  practically  it 
really  has  any  different  effect  upon  the  road  itself 
which  is  thus  pressed  upon,  if  there  is  an  interrup- 
tion or  interval  between  each  of  these  shoes,  when, 
although  there  may  be  a  pressure  upon  the  whole 
surface  of  the  road  of  9in.  width  between  one  side  of 
the  wheel  and  the  other,  it  is  still  an  interrupted 
pressure,  or  whether  it  has  any  different  effect 
upon  the  motion  of  the  engine  or  carriage,  I  cannot 
undertake  to  say.  But  if  there  were  to  be  a  pres- 
sure at  three  or  four  different  points,  or  over  three 
or  four  different  spaces  or  portions  of  the  spaces  of 
the  wheel,  amountiing  altogether  to  not  less  than 
9in.,  it  by  no  means  follows  that  that  would  cause 
the  same  degree  of  pressure  on  the  road  as  if  the 
pressure  were  an  uninterrupted  one.  I  care  not 
whether  the  distance  or  space  across  from  one 
side  of  the  rim  or  outer  circumference  of  the  wheel 
is  called  "  breadth  "  or  "  width."  The  "  width,"  as 
the  term  is  used  in  the  Act  of  Parliament,  means  here 
the  measurement  from  one  side  of  the  shoe  to  the 
other  across  its  narrower  space  of  4(in.  parallel 
with  the  circuniferenoe  of  the  wheel,  and  not  across 
or  from  one  end  to  the  other  of  the  longer  space 
of  about  20in.  of  the  shoe.  But  however  that  may 
be,  I  think  that  the  *'  width  "  required  by  the  Act 
cannot  be  made  up  of  separated  and  interrupted 
portions  of  pressure,  or  by  adding  the  4iin.  of  one 
shoe  to  the  4iin.  of  the  other,  but  that  it  must  be 
the  pressure  of  one  uniform  and  uninterrupted 
*'  bearing  surface  "  from  one  side  of  the  tire  of  the 
,  wheel  to  the  other,  of  a  width  not  less  than 
9in.  in  itself,  such  width  being  a  portion 
of  the  circumference  of  the  wheel.  Now,  that  is 
not  the  case  here,  and  I  cannot  think  that 
the  statute  has  been  complied  with.  I  thi^W. 
it  would  be  s^eouVoXxxi^^  xi^wv  tj^wc^  ^^Ks*r«v- 
bilities  and  aa  U>  maXAfcr  v\^\i  "^Vw^  ^\^3^^\YaJ^  vs 
demonatrated,  and  aa  \o  ^V\^\\  tv^vV:vcv'?.«^^'^^  ^ 
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taken  for  granted,  to  say  that  the  pressare  may  be 
divided  into  two  or  more  fMurte;  and  if  divided 
into  two  parts,  it  could  be  divided  as  well 
into  a  doaen.  It  is  safer,  therefore,  in  my  opinion, 
to  adhere  strictly  to  the  Act  of  Parliament,  and  to 
take  the  words  of  it  in  their  ordinary  sense, 
namely,  as  meaning  that  the  pressure  from  one 
side  of  the  wheel  to  the  other  mast  be  not  merely 
that  of  the  18in^  the  width  between  one  edee  of 
the  tire  or  circumference  of  the  wheel  and  the 
other,  but  also  the  pressure  on  the  road  at  every 
moment  of  time  of  an  uninterrupted  and  unbroken 
width  of  "  bearing  surface,"  of  not  less  than  9in. 
Under  these  circumstances,  and  for  these  reasons, 
therefore,  I  am  of  opinion  that  this  conviction 
must  be  afl&rmed,  and  that  our  judgment  must  be 
in  favour  of  the  respondent. 

Cleasbt,  B. — If  I  formally  differed  from  my 
Lord  Chief  Baron,  I  should  give  my  reasons  fully 
for  doin^  so ;  but,  as  I  cannot  bring  my  mind  to 
^ve  a  different  judgment  from  that  which  he  has 
just  pronounced,  I  do  not  think  that  it  would  be 
proper  for  me  to  give  reasons  for  a  conclusion 
which  I  do  not  think  I  can  make  the  foundation 
of  a  judgment.  I  can  only  sav  that  ccrtainlv,  in 
the  course  of  the  argument,  I  felt  disposed  to  think 
that  the  decision  arrived  at  by  the  magistrates  was 
wrong,  and,  indeed,  at  present,  perhaps,  if  I  were 
dealing  with  this  case  without  the  assistance  of  my 
lord,  I  might  still  think  that  there  had  been  such 
a  sufficient  and  substantial  compliance  with  the 
Act  of  Parliament  as  to  place  the  defendant  (ap- 
pellant)  out  of  the  reach  of  the  penalty  by  the 
engine  always  having  a  bearing  surface  of  at  least 
9in.  But  in  a  case  where  it  is  doubtful,  and  upon 
which  I  should  always  feel  some  doubt  myself, 
inasmuch  as  the  Act  of  Parliament  contains  no 
precise  description  of  the  way  in  which  the  re- 
quired bearing  surface  of  not  less  than  9in.  in 
width  is  to  be  procured,  and  as  my  Lord  entertains 
a  tolerably  clear  opinion  upon  the  subject,  I  agree 
with  his  decision,  that  there  should  be  judgment 
fbr  the  respondent,  affirming  the  oonviction,  and 
with  costs. 

Judgment  for  the  respondeni,  affirming  ihs 
conviction f  with  coati. 

'SoTM^—Forbu,  at  the  oonolation  of  the  oase,  Mked  for 
laave  to  appeal,  the  case  being,  he  naid,  of  great  import- 
anoe,  espeoiallj  in  the  North  of  Eugland,  wlwre  nomerooa 
engines  of  a  eimilar  oonttmction  were  in  nne. 

The  Court  ezpreaeed  an  opinion  that  tbey  thought  he 
oaght  to  have  anoh  leave.  Bat  on  a  anbaeqaent  oay 
(7th  Feb.) 

Clfabbt,  B.,  aaid  he  had  looked  into  the  Appellate 
Jnriadiotiun  Act  of  1876  (39  A  40  Viot  o.  58).  and  fonnd 
that  by  aeot  80  of  that  Aot  the  power  to  grant  an  appeal 
in  anon  a  oaae  waa  taken  away. 

Forbes  said  he  had  alao  oonanlted  1h^  Act,  and  had 
oome  to  the  tame  oonoloaion,  and  had  adviaed  the  appel- 
lant not  to  oontinne  the  apiieal. 

Solicitors  for  the  appellant,  Pitman  and  LanCf 
agents  for  Francis  Ferns,  Leeds. 

Solicitor  for  the  re8pondent.  OeorgB  Badham, 
agent  for  Marsden,  WUliams,  and  Co,,  Wakefield. 


Wednesday,  Jan.  24,  1877. 

KsBVS  17.  Dashwood. 

Inhahitp.d  house  duty —  Exemption  —  House  occu- 
pied for  professioncd  purposes  with  caretaker  <U 
night— h^  Qeo.  3,  e,  25,  a.  1,   5  Oeo.  4,  c.  44, 

s.  4;  32  4-  33  Vict.  c.  14, 1. 11.  xu  .  ^         .    *.     .u    .^  . =s-    ^ 

J,     ^„'         o        ne         1?  '^x       .V   V^haltsooi  and  after  the  6di  dear  effAMa]8KP,«i*> 

By  57  Oeo.  3,  «.  zo^  $.  1,  aouset  occupied  jov  tha  \  mxA^vaJSaSai^tA^BUHumlMreiBdmaMp^ 
purposes  of  trader  and  in  lohicK  wo  ccuretdker  \  %iadt.  ^doatMBSM^^^        '  * 


sleeps  ai  night,  are  made  eaoempi  from 
to  inhabUed  house  diUy. 

By  5  Oeo.  4,  o.  44,  a.  4^  ma  easewtpHon  U 
to  houses  occupied  for  profemiUmal  pwpoasi  ta 
which  no  caretaker  sleeps  at  nighL 

^^  32  j*  33  Viet,  c  II,  a.  11,  any  tenemmU  arpmrt 
of  a  tenement  occupied  as  a  house  for  ike  pmrposss 
of  trade  only  is  made  eosempi,  even  though  a  aar 
vant  or  other  person  may  dweU  tkorom  for  tta 
protection  thereof. 

Held  that  the  further  ettempUon  given  6y  S2  4*  S 
VieL  e.  14,  a.  11,  does  not  eogiend  to  houees  oasis' 
pied  for  professional  fwr poses ;  jond  ikait  ikorsfsn, 
a  house  partly  occupied  for  profeooional  pmrposss 
and  in  which  a  caretaker  sleeps  al  night,  is  uaUi 
to  (usessmewt, 

Casb  stated  for  the  opinion  of  the  Krchegoar  Di- 
vision under  37  Vict.  c.  16,  a.  9. 

At  a  meeting  of  the  oommiaaionera  lor  tht 
general  purposes  of  the  Inoome  Tax  Aofca  and  Ibr 
the  Acts  relating  to  the  inhabited  hooae  doliei  far 
the  city  of  London,  held  for  the  porpoee  of  bearing 
appeals,  Mr  Peyton  Dashwood  appealed  i^c*iV 
an  assessment  to  the  inhabited  hoaae  doties  cf 
2000L  at  ninepeoce  in  the  pound,  in  reapect  of  tha 
premises  74  and  75,  Mark-lane,  for  the  yean  1874 
and  1875. 

The  premises  were  occupied  by  Mr.  Dashwood, 
who  is  a  land  speculator,  as  well  as  a  land  egjmiL, 
and  also  by  fourteen  traders,  as  well  as  by  tea 
solicitors,  one  engineer  and  a  naval  amhimot^  aii 
by  a  caretaker  at  night. 

The  appellant  claimed  exemption  under  aeek  11 
of  32  a;  33  Vict.  c.  14,  contending  that  the  mtin 
premises  were  occupied  solely  for  the  pnipooeoif 
trade  within  the  meaning  of  the  above  slatala 
The  surveyor  objected  that,  aa  Mr.  Daahwood,  Iha 
owner,  and  the  other  profeaaiooal  men  sbon 
referred  to,  occapied  the  premises,  they  coold  aol 
be  considered  to  be  used  for  the  pnrpoaea  of  Indi 
only. 

The  commissioners,  however,  granted  rsKef  ai 
the  grounds  that  the  sect.  11  of  32  A  33  Vki 
o.  14  must  be  read  with  and  oonatmed  in  hamoay 
with  5  Greo.  4,  c.  44,  s.  4. 

Whereupon  the  surveyor  declared  his  diiMd^ 
faction  with  their  decision,  and  duly  reqoired  tks 
commissioners  to  state  and  aign  a  case  for  tks 
opiuion  of  the  Exchequer  Division  of  the  Wfit 
Court  of  Justice,  and  this  oaae  waa 
accordingly. 

The  material  statutes  are  aa  followa : 

57  Oeo.  3,  a  25,  s.  1,  after  recitins  that 
on  inhabited  houses  were  granted  oy  48  Gea  1i 
0.  55,  sch.  B.,  continues : 

And  wher^aa  it  ia  beoome  nsoal  in  eiliaa  aad  h^i 
towna  and  oth«r  plaoea  for  one  and  the  same  p«aoa  a 
for  each  person  where  two  or  more  ptimtwia  an  ia  ptf^ 
nerahip,  to  occnpy  a  dwel  inff-hoaaa  or  dwalliiv-haaai 
for  their  re-idenoe,  aad  at  the  ^ame  time  eaaaraai 
aeparate  and  diatiuot  tenementa  or  Imfliliifi.  * 
parte  ef  tenements  oz  bnildinira,  for  tbe  pstgrSB 
of  trade,  or  aa  warehonaes  for  lodging  ffooda,  meek 
or  merohandi«e  therein,  or  as  eliopo  or  eessikf 
hoaaee,  and  to  abide  therein  in  the  daytiaaa  oa^  for  w 
porpoaea  of  aooh  tradea  reapeotivaly  wUali  kait  kes 
charged  with  the  a^id  recited  datiea,  altho^i  aa  saai 
ahali  inhabit  or  dweU  therein  hi  the  njgki  tbaa  Si  I 
ia  expedient  in  anoh  oaeee  to  eKeaapt  team  the  aaii  Mfo 
anch  tenementa  or  baUdiBga,  or  parte  ef 
bnildinga,  aa  are  or  ahall  be  aolc 
poaea  herein-mentioned.    Be  it 


•  •• 


MAGISTRATES'  CASES. 


48S 


Bx.  Dnr.] 


KllHB  V.  D18HWOOD. 


[Ex.  Dnr. 


ikm  oi  the  Mud  recited  Aet,  that  maj  person  or  any 
Bomber  of  persooe  in  partDerthip  togetlier  reepeettvelj 
4Moap7  a  tenement  or  building  or  part  of  a  tenement  or 
pan  of  a  boilding,  which  shall  nave  prerionsly  been 
oooapied  for  the  pnrpoee  of  residenoe  only,  as  ahonse  for 
tike  pnipose  of  trade  only,  or  as  a  warehouse  for  the  B<de 
purpose  of  lodging  goods,  wares,  or  merchandise  therein, 
or  as  a  shop  or  oonntin^-honsey  no  person  inhabiting, 
dwelling,  or  abiding  therein,  except  in  the  daytime  only, 
for  the  i>iirpoee  of  each  trade,  snoh  person  or  each  of  snoh 
persons  in  partnership  reepectiTcly  residinr  in  a  separate 
and  distinct  dwellin^r^QM,  or  piurt  of  a  dwelUnr-honse 
eiiarged  to  the  dnties  nnder  the  said  Act,  itshall  be 
kkwf m  for  the  said  oommissioners,  according  to  the  pro- 
visions of  this  Act,  to  diioharge  the  assessmf^nt  made  for 
that  year  in  ren>ect  of  snoh  tenement  or  bnilding  which 
■hall  be  so  nsed  for  the  purpose  of  trade,  or  so  employed 
mm  a  warehonse  for  the  sole  pnrpoee  of  lodging  goods, 
waree,  or  merohsndiee  therein,  or  as  a  shop  or  connting- 
honse,  anything  in  this  said  Act  to  the  contrary  notwiw- 
ataoding. 

Sect.  4  of  5  Geo.  4,  o.  44,  after  reciting  the  ex- 
emption by  57  G^eo.  3,  0.  55,  sect.  1,  to  persons 
oooopyinff  honsee  for  the  purposes  of  traae,  pro- 
ceeds as  follows : 

And  whereas  it  is  expedient  to  extend  the  ssid  exemp- 
tloiis  to  the  oases  herein  mentioned,  be  it  further  enacted 
that  upon  all  assessments  to  be  made  for  an^  year  oom- 
ymmmng  from  and  after  the  5th  day  of  April,  1824,  the 
moTisions  in  the  said  Aot  contained  for  granting  exemp- 
tums  from  the  eaid  dnties  to  persons  in  &ede,  in  respect 
of  houses,  tenements,  or  buildings  in  the  said  Aot 
desoiibed,  shall  and  msy  be  extended  and  applied  by  the 
respective  commissioners  and  officers  acting  in  the  execu- 
tkm  of  the  said  Act,  end  of  this  Act,  on  due  ^roof ,  to  all 
aad  every  person,  or  aay  number  of  persons  in  partner- 
tMp  torether,  for  and  in  respect  of  anjr  house,  tenement, 
or  ouilflEUi^,  or  part  of  a  tenement  or  building,  in  the  said 
Aot  desonbed,  which  shall  be  used  by  such  person  or  per- 
sons as  offices  or  counting  houses  for  the  purposes  of 
esswisiBg  or  carrying  on  any  profession,  vocation, 
business  or  calling,  bv  which  such  person  or  persons 
shall  seek  a  livelfliood  or  profit,  no  person  inhabiting, 
dwelling,  or  abiding  therein,  except  in  the  day  time  only, 
for  the  pnrpoee  of  sucl^  profeeaion,  vocation,  busineee  or 
eaOing,  such  person  or  each  such  person  in  partnerahip 
VBspeotively  residing  in  a  distinct  and  separate  dwelling 
hornse  or  part  of  the  dwelling  house  duurged  with  such 


32  A  33  Vict.  c.  14,  sect.  11  enacts  that — 

From  and  after  the  5th  day  of  April,  1869,  anv  tene- 
Bsant  or  part  of  a  tenement  occupied  as  a  house  for  the 
prnrpoeee  of  trade  only,  or  as  a  warehouse  for  the  sole 
pwrpoee  of  lodging  goods,  wares,  or  merchandise  therein, 
eras  a  shop  or  counting  house,  or  being  used  as  a  shop 
er  eoonting  house,  shall  be  exempt  from  ii^bited  house 
~  "  I,  although  a  eervant  or  other  person  may  dwell  in 
tenement  or  part  of  a  tenement  for  the  protection 


The  SolieUor-General  (Sir  Hardinge  Giflfard, 
.C),  {The  Aitomey-Oeneral,  Sir  J.  Holker,  and 
with  him)  for  the  appellant,  contended  that 
the  decision  of  the  magistrates  was  clearly  erro- 
I,  the  case  being,  in  &U!t,  concluded  by  that  of 
Jhieby  t.  Newton,  L.Bep.  10  Ex.  322. 
Hmrii^U,  Q.C.  (PhiUipa  with  him). — I  am  not 
to  argae  the  point  which  was  decided  in  that 
viz.,  that  in  assessing  the  premises  no  abate- 
meDt  can  be  made  nnder  32  &  33  Vict,  a  14,  s.  11, 
in  respect  of  those  parts  of  a  honse  which  are 
ooeapied  for  the  purposes  of  trade  only.  The  point 
here  to  be  argned  is  the  one  which  was  conceded 
bgr  ilK6  connsel  for  the  respondent  in  that  case,  and 
jirolMibly  conceded  becaase  they  were  not  aware  of 
OB  Aot  which  was  not  cited  in  the  anrument,  viz., 
i  QtHk  4,  c.  44,  s  4.  The  argument  of  the  respou- 
*'~"^  in  this  case  is  that  the  whole  house  is  exempt 
MMenment.  Sect.  11  of  32  A  33  Vict.  c.  14, 
be  ooDStraed  br  the  light  of  the  statutes 
vhfali  praoedod  it    Tba  fiiv^  is  that  of  57  Geo.  8, 


c.  25,  sect  1.  That  Act  only  exempted  houses 
occupied  for  the  purposes  of  trade,  and  in  which 
there  was  no  care-taker  at  night.  The  Legislature 
then  thought  it  advisable  to  extend  this  exemption 
to  houses  occupied  for  professional  purposes,  and 
the  Act  of  5  Geo.  4,  c.  44,  was  accoraingly  passed 
for  that  purpose.  By  this  provision,  supposing  there 
was  no  care-taker  at  night,  the  house  in  question 
would  clearly  be  exempt  from  assessment.  1  must 
concede,  however,  that  here  a  care-taker  did  sleep  in 
the  house  at  night,  but  I  contend  that  the  house 
is  exempt  notwithstanding.  The  legislature 
deemed  it  expedient  and  right  that  these  pro- 
visions should  be  extended  to  oases  where  the 
houses  were  occupied  for  the  purpose  above 
mentioned,  and  where  persons  may  dwell  for  the 
purpose  of  protection  only,  and  in  consequence 
32  ds  33  Vict.  c.  14,  s.  11,  was  passed.  That 
clearly  must  be  taken  to  include  both  houses 
Occupied  for  the  purposes  of  trade,  and  those 
occupied  for  professional  purposes.  It  is  true 
the  words  used  are,  "  occupied  for  the  purposes  of 
trade  only,"  but  by  that  expression  the  legislature 
must  be  taken  to  have  intended  to  include  houses 
occupied  for  professional  purposes  also.  In  this 
case  the  house  wss  nsed  partly  for  trade,  partly 
for  professional  purposes.  It  is  clearly  exempt, 
therefore,  under  the  first  two  Acts ;  and  32  &  33 
Yict.  c.  14,  8.  11,  which  extends  the  exemption  in 
the  first  case  to  cases  where  there  is  a  care-taker 
at  night,  extends  it  also  in  a  similar  case  to  the 
second  exemption. 

Jlie  Solicitor-Oeneral  in  replv. — The  sole  ques- 
tion is  this :  Is  5  Geo.  4,  c.  44,  incorporated  in 
the  provisions  of  32  ds  33  Vict.  c.  14,  s.  11  ? 
Clearly  not.  The  words  of  the  Act  are  clear  and 
precise,  that  the  extended  exemption  as  to  care- 
takers shall  apply  onlv  to  houses  occupied  for  the 
purposes  of  trade.     Ee  cited 

Amaeal  qf  Scoiiith  Widowg'  Fund  and  Life  Aeeu/remce 
Company,  reported  by  the  Commissioners  of  the 
Inland  Uevenne,  from  the  shorthand  writer's  notss. 

Exchequer  Csses  of  Qroat  Britain,  part  2,  p.  8. 

Cleasbt,  B. — We  have,  in  this  case,  to  construe 
the  11th  section  of  32  ds  33  Vict.  c.  14,  and  we  are 
called  upon,  in  giving  a  construction  to  it,  nob 
to  be  guided  by  the  words  it  contains.  But 
I  do  not  think  they  will  bear  such  exten- 
sion. The  language  of  the  Act  is  clear,  and  1 
should  say  precise,  and  free  from  all  ambiguity. 
It  makes  use  of  the  words  "  for  the  purpose  of 
trade  only."  There  is  no  ambiguity  there.  It  is 
right  to  encourage  trade,  and  it  is  satisfactory  to 
be  able  to  say  that  one  can  see  a  reason  for  using 
these  words.  But  then  the  section  goes  on  to 
enumerate  other  particular  exemptions  showing 
that  there  are  premises  exempted  which  are  oc- 
cupied for  purposes  not  coming  strictly  within 
the  expression  *'  trade,"  but  connected  with  it,  as 
warehouse,  dec.  We  are  asked,  then,  to  depart  from 
this  clear  language  on  the  ground  that  by  a  pre- 
vious statute  the  exemption  has  been  granted  to  a 
limited  extent  to  houses  occupied  for  professional 
purposes.  Mr.  Herschell,  in  fact,  says  that  because 
by  5  Greo.  4,  c.  44,  the  limited  exemption  given  to 
houses  occupied  for  the  purposes  ol  trade  is  ex- 
tended to  those  occupied  for  professional  purposes, 
therefore  the  furtner  exemption  granted  by 
32  &  33  Vict  c.  14,  8.  11,  to  houses  occupied  for 
the  purposes  of  trade  only  in»%^B  ^^^vn^rraaax^ 
consequence  >»  axxvV^^'^'^  Vi\s»  \^««V6»  ^i^k«x^^ 
to  those  «\ao  ^VAc\i  sro  <M(savm^  Vs«  v*^'^^*^^^*^ 
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parpoBes.  I  think  there  is  no  ground  for  that 
argament,  nor  can  I  see  any  reason  why  the  Legis- 
latare  shoald  so  have  enacted. 

Pollock,  B. — I  am  qnite  of  the  same  opinion, 
and  will  only  say  a  few  words  with  regard  to  Mr. 
Herschell's  argament.  He  spoke  of  this  as  being 
either  a  ccutis  omissus  or  a  nse  of  language  which 
amounts  to  elision  of  a  part  of  the  section ;  and  he 
nrges  upon  us  to  import  words  into  the  statute 
which  are  not  to  be  found  there.  I  do  not  think 
that  the  Legislature  can  be  charged  with  that 
omission.  The  whole  of  the  difficulty  arises  from 
the  fact  that  it  is  not  usual  now  to  commence  an 
Act  of  Parliament  with  a  preamble.  It  seems  to 
me  that  the  Legislature  may  well  hare  intended 
in  sect.  11  to  limit  the  extra  exemption  to  houses 
occupied  for  the  purpose  of  trade.  In  the  case  of 
a  professional  man  it  may  well  be  that  he  may 
have  a  dwelling  in  the  country  as  well  as  profes- 
sional chambers  which  are  substantially  like  a 
second  residence,  in  which  case  one  can  under- 
stand why  the  Legislature  should  not  wish  to 
extend  the  exemption. 

Judgment  for  the  appellant  without  costs. 

Solicitors  for  the  appellant,  Solicitor  of  Inland 
Revenue, 
Solicitor  for  the  respondent^,  E,  B»  Phillips. 


Friday,  Feb.  2, 1877. 
HiKDS  V.  Tbrikg. 

ToUs — Exempfian  from — Carriage  employed  in 
Her  Majesty* s  service  under  the  provisions  of  the 
Mutiny  Act  (39  Vict,  c.  8),  secU.  68,  86. 

By  sect.  b6  of  the  Mutiny  Act  (39  Vict.  c.  8)  a  toll 
collector  is  made  liable  to  a  penalty  if  he  shall 
demand  and  receive  toU  {inter  alia)  **for  any 
carriages  or  horses  belonging  to  Her  Majesty,  or 
employed  in  her  service,  under  the  provisions  of 
this  Act**  By  sect.  68,  for  the  regular  provision 
of  carriages  for  Her  Majesty's  forces  and  their 
baggage  in  their  marches,  power  is  given  to 
constables,  upon  warrants  issued  by  justices 
within  their  several  jurisdictions,  to  provide 
carriages  and  horses  for  employment  in  Her 
Majesty's  service ;  and  the  section  proceeds  to 
enact  how  and  under  wtiat  circumstances  this  can 
be  done.  The  respondent,  an  officer  in  Her 
Majesty's  service,  xn  pursuance  of  an  order  to 
proceed  from  his  ffficial  residence  ai  one  place  to 
another  in  the  Isle  of  Wight,  made  a  part  of  the 
journey  in  uniform  in  his  own  dogcart,  drawn  by 
hie  own  horse,  and  upon  arrival  ai  the  appellant'' s 
toll  bar  was  charged  a  toll  in  respect  of  his 
carriage,  which  he  paid  under  protest.  It  was 
necessary  that  the  resportd^-nf.  should  have  a 
carriage  to  take  several  official  books  and  things 
he  was  directed  by  order  to  take  to  his  destina- 
tion, and  if  he  had  hired  a  carriage  the  cost  of 
hiring  woidd  have  been  allowed  to  him. 

The  appellant  having   been  convicted  by  justices . 
under  sect.  86  of  39  Vict,  c.  8,  for  taking  this  toll : 

Held,  on  appeal  that  sect.  86  only  exempted  car- 
riages  employed  under  and  by  virtue  of  secL  68  of 
the  Act ;  that  the  carriage  in  question  was  there- 
fore not  employed  in  Her  Majesty  s  service  under 
the  provisions  of  the  Ad,  and  thai  the  conviction 
was  accordingly  wiong. 

Casb  stated  by  Justices  for  the  County  of  South- 

mmptOD  for  the  division  of  the  la\e  ot  ^'\%>^Vi,  'mi 

mppetd  from  their  deoiaion  ooiiVictiVng\»\i««bp^QKVasi\i 


on  an  information  charging  for  thai  he,  being  a 
tollgate  keeper  and  collector  of  tolls,  did  on  SMlth 
May  1876,  at  Hunuyhill,  unlawfully  and  illegally 
demand  and  receive  a  certain  toll,  to  wit  3d.,  from 
the  respondant,  in  respect  of  a  certain  carriage 
employed  in  the  service  of  Her  Majesty,  the  re- 
spondent being  an  officer  and  on  doty  and  in  uni> 
form,  contrary  to  sect.  86  of  39  Vict,  c  8.  Upoa 
the  hearing  of  the  information  it  was  found 
as  a  fact  that  the  respondent  was  a  lieutenant- 
colonel  in  the  Boyal  Artillery  and  a  colonel  in  the 
army.  That  on  the  26th  May  1876  he  received  an 
order  to  proceed  from  his  official  residence  at 
Wimboume,  in  Dorsetshire,  to  Yaverland  Fort  ia 
the  Isle  of  Wight.  In  pursuance  of  that  order, 
and  on  the  journey  from  Wimbonrne  to  Yaver 
land,  the  roBpondent,  on  the  31st  of  May.  left 
Yarmouth  in  uniform  in  his  own  dogcart,  drawn 
by  his  own  hQrse,  and  proceeded  to  the  tollbar  al 
Hunuyhill,  where  the  sum  of  3d.  was  demanded  of 
him  by  the  appellant  and  paid  under  protest.  It 
was  also  proved  that  it  was  necessary  thattiM 
respondent  should  have  a  carriage  to  take  the 
several  books  and  things  he  was  directed  to  take 
to  Yaverland  Fort,  and  that  if  he  bad  hired  a  car- 
riage, the  cost  of  hiring  would  have  been  paid  tnd 
allowed  to  him ;  but  that  on  the  occasion  in  ques- 
tion the  respondent  drore  his  own  carriage  because 
it  was  necessary  that  he  should  have  his  horw  to 
appear  the  following  morning  on  parade.  It  wu 
also  sworn  by  the  respondent  that  the  carriage  was 
employed  in  Her  Majesty's  service. 

It  was  contended  on  the  part  of  the  appeDaofe 
that  the  toll  was  legally  demanded  and  taken  under 
the  provisions  of  sect.  22  of  »t3  Geo.  3,  o.  9  (local  Act). 
That  the  exemption  from  toll  conferred  by  sects.  73 
and  86  of  39  Vict.  c.  8  only  applied  to  carriages 
belonging  to  Her  Majesty  or  employed  in  her  serrioe 
under  the  provisions  of  that  Act ;  and  inasmuch  as 
the  carriage  in  question  was  the  property  of  the  re- 
spondent, and  did  not  even  under  thecircomstanoes 
mentioned  belong  to  Her  Majesty,  and  had  not 
been  supplied  under  sects.  68,  69  of  39  Vict.  c.  8, 
it  could  not  be  said  to  be  employed  on  Her  Majes^^s 
service  under  the  provisions  of  that  Act. 

The  justices  were  of  opinion  that  the  evidence 
given  brought  the  case  within  the  operation  of 
sect.  86  of  the  Act,  and  convicted  the  appellant 

The  question  of  law  for  the  opinion  of  the  ooart 
was  whether  under  the  circumstances  the  carriage 
in  question  was  either  the  property  of  Her  Msjesly 
or  employed  in  her  service  under  the  provisioas  of 
the  said  Act  of  39  Vict.  c.  8,  and  therefore  not 
liable  to  toll. 

By  sect.  86  of  39  Vict.  c.  8,  if  any  toll  coUeetor 
shall  demand  and  receive  toll  from  (inter  aiios) 
any  carriages  or  horses  belonging  to  Her  Majesty 
or  employed  in  her  service  under  the  proviaionsdE 
this  Act,  every  such  toll  keeper  shall  foneit  for 
every  such  offence  any  sum  not  exceeding  5L  nor 
less  than  40s. 

By  sect.  68  of  the  same  Act  it  is  enacted  for  the 
regular  provision  of  carriages  for  Her  Majesty's 
forces  and  their  baggage  in  their  marches  in  Great 
Britain  and  Ireland,  all  justioes  of  the  peace  withia 
their  several  jurisdictions  being  duly  required 
thereto,  by  an  order  from  Her  Majesty  or  the 
general  of  her  forces,  or  other  person,  dso^  may 
issue  a  warrant  to  any  constable  having  aatboritj 
to  act,  Ao.,  requiring  him  to  proTide  the  oarriagea 
\M>T^^»ft«aad  oxen  and  drivers  toerein  mttiitioiied,Ae. 

TYi<^  «M9»sm.>^<^^\it»QMiida  to  aoi  oiii  iha 
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in  which  and  the  oircamstuiceB  under  which  this  is 
to  be  done. 

StUton,  for  the  appellant,  contended  that  the 
conviction  was  wrong.  Tbe  toll  was  legally  taken 
under  53  G^.  3,  c.  9,  s^Hst.  22  (local  Act) ;  and  in 
order  to  be  exempt  the  carriage  mast  not  only  be 
employed  in  Her  Majesty's  service  bat  it  mnst  be 
80  employed  under  the  proviHions  of  tbe  Mntiny 
Act,  thab  is  under  the  provisions  of  sect.  68. 

The  respondent  did  not  appear. 

Gleasbt,  B. — It  is  quite  clear  that  the  con- 
viction in  tbis  case  was  wrong  in  point  of  law. 
Ilie  toll  for  which  the  appellant  was  convicted  was 
taken  in  respect  of  a  carriage,  and  the  only  qai^s- 
tion  is  whether  sect.  86  of  39  Vict.  c.  8,  which 
imposes  this  penalty,  is  applicable  to  this  case. 
Now  the  case  evidently  does  not  oome  within  the 
words  *'  or  for  any  carriage  or  horses  belonging 
to  Her  Majesty,"  for  here  the  carriage  was  t'^e 
officer's  own  carriage,  which  he  was  using  for  his 
own  convenience.  Nor  can  it  come  within  any  of 
the  preceding  words  of  the  section.  Then  foUows 
the  words  '*  or  employed  in  her  service  under  the 

E revisions  of  this  Act."  Now,  suppose  the  words 
ad  simply  been  *'  or  employed  in  her  service,'* 
and  had  stopped  there,  a  nice  question  might  then 
have  arisen  as  to  whether  this  carriage  was  in  fact 
so  employed.  But  the  Kcciion  goes  on,  **  under 
the  provisions  of  this  Act."  The  case  then  must 
be  brought  strictly  within  the  meaning  of  these 
words  it'  they  have  any  meaning,  and  the  carriage 
must  have  been  employed  in  the  service  of  Her 
Majesty  under  the  provisions  of  this  Act.  When 
we  look  at  the  Act  we  find  that  the  latter  words 
have  a  distinct  and  definite  meaning.  They  apply 
to  sect.  68,  in  which  power  is  given  to  have  car- 
riages provided  for  the  employment  of  her  Majesty 
under  particular  circumstances.  If  the  carriage 
had  been  provided  in  the  way  directed  by  that 
section  it  would  have  been  a  carriage  employed 
nnder  the  provisions  of  this  Act.  But  the  facts 
Iband  in  this  case  show  that  the  carriage  employed 
was  not  employed  under  the  provisions  of  that 
section.  That  being  so,  sect.  86  does  not  apply ;  the 
toll-keeper  was  only  doing  his  duty  in  taking  the 
toll,  and  the  conviction  must  be  quashed. 

Pollock,  B. — 1  am  of  the  same  opinion,  and 

2[aite  agree  with  what  has  fallen  from  my  brother 
/leasby.  If  any  further  argument  were  necessary 
it  might  be  furnished  by  this  fact,  that  when  the 
legislature  were  dealing  with  volunteers  very  dif- 
ferent words  were  used.  There  the  Legislature  ex- 
pressly say  that  volunteers  ought  to  be  exempt, 
and,  to  encourage  them,  larger  exemption  is 
given  them  than  to  an  ordinary  officer.  Sect.  45 
ik  26  &  27  Vict,  was  passed  for  that  purpose, 
and  that  section  clearly  exempts  all  carrid<^es, 
public  and  private,  employed  in  carrying  volun- 
teers. 

Judgment  for  appellant  with  cosle* 

Solicitors  for  appellant,  CunUffe,  and  Beaumont^ 
for  Blake^  Isle  of  Wight. 


CHANCERY  DIVISION. 
Beportad  b?  J.  Etui  TaoMnov,  Sm..  fiuristar.Kt*I*w. 


(Before  the  Mastbb  of  tee'  Bolls. 

Friday,  Jan.  17, 1877. 

Rodericks  v.  Aston  Local  Board  of  Health. 
Stivers — Powers  of  local  authority — Public  Health 
Act  1875  (38  ^  39  Vict,  e.  56),  ss.  16, 19,  32,  lU 
—150,  303. 

An  urban  or  rural  sanitary  authority  ha*  power 
by  the  Public  Health  Act  1875,  to  make  a  sewer 
in  private  property,  even  though  the  sewer  may 
be  raised  above  the  level  of  the  ground  and  may 
necessitate    an    embankment     of     considerahCe 
height  being  built  over  it.    In  such  case,  ample 
compensat.ion  is  provided  by  the  Act, 
The  plaintiffs  are  owners  in  fee  of  certain  here- 
ditaments, situate  in  the  district  of  the  Manor  of 
Aston,  in  the  county  of  Warwick,  called  Yew  Tree 
House,  with  the  grounds  attached,  which  are  laid 
out  as  ornamental  gardens  or  pleasure  grounds, 
in  which  are  growing  many  ornamental  timber 
trees,  and  a  large  rhododendron  plantation  and 
other  valuable  shrubs  and  plants.    The  grounds 
slope  down  in  a  natural  hollow  or  dell  to  the 
river  Tame. 

The  defendants  are  the  Urban  Sanitary  Autho- 
rity for  Aston  and  the  surrounding  districts,  and 
they  proposed  to  run  a  sewer  on,  over,  and  across 
the  plaintiff's  property,  across  the  hollow,  and 
for  tne  purpose  of  supporting  the  sewer,  to  make 
an  embankment  of  earth  on  each  side  of  the 
sewer,  and  more  than  one  foot  above  it.  The  em- 
bankment was  to  be  more  than  seven  feet  above 
the  surface  of  the  ground,  and  in  some  places 
sixty  feet  broad,  and  as  the  plaintiff  alleged, 
completely  surrounding  his  bar  or  taproom,  and 
making  it  inaccessible  and  useless. 

The  plaintiff  moved  for  an  injunction  against 
the  defendants  to  restrain  them  from  so  making 
the  sewer. 

Tbe  question  for  the  consideration  of  the  court 
was  whether  uuder  the  Public  Health  Act  of  1875, 
the  defendants  had  power  to  make  this  sewer  in 
the  manner  proposed,  without  actually  buying  the 
land. 

Chitty,  Q.G.  and  Alexander  Olen,  for  the 
plaintiffs. 

Davey,  Q.G.  and  Woodroffe,  for  the  defendants. 

The  seciiooH  of  the  Aco  (3S  h  39  Vict.  c.  55) 
upon  which  the  question  turned,  are  the  I6th,  19th, 
144th,  and  foLowing  ss.  to  150,  the  32nd  and  the 
308th.  (a) 

(a)  Seot.  16.  Any  local  authority  ma^  oarry  aoy  sewer 
throogh,  aoroes,  or  uoder  aay  taropike  roat,  or  any 
street,  or  plaoe  laid  oat  a*  or  iDteuded  for  a  street, 
or  onder  any  oellar  or  vaalt  whioh  may  be  ander  the 
pa^eoient  or  oarriageway  uf  any  street,  and  after  gi?ixig 
reaaoiiaole  notioe  m  writing  to  the  owner  or  ocoapier 
(if  in  tbe  report  of  the  surveyor  it  appears  necessuy), 
into,  through,  or  nnder  any  lands  whateoe?er,  within 
their  di»triote. 

They  may  aluo  (subjeot  to  the  provisions  of  this  Aot 
relating  to  sewage  works,  without  the  distriot  of  the 
looal  authority),  exerui«e  all  or  any  of  the  powers  given 
by  tbis  seotiun  without  their  distriot  for  tha  porpose  <Mf 
ontfall  or  distribation  of  sewHge. 

Seot.  19.  E«ery  local  suthority  shall  cause  the  sewers 
belonging  to  them  to  be  constr  acted,  covered,  venti- 
lated, and  kept  so  as  not  to  be  a  noieanoe  or  injurions 
to  health,  and  to  be  properly  cleaasied  SAd.  w&^'^a^- 

Seot.  8^  A  VucaX.  ^uCaoiW^  %\xi^  \Xa«<»  t&ksdXXa  %^^aMifc^ 
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The  144fch  sention  gives  to  the  urban  authority 
of  a  diatriot  ezolusive  power,  so  flu*  as  oonsistent 
with  the  provisions  of  the  act,  to  execute  the 
offioe  of  surveyors  of  highways,  and  to  exercise 
the  powers,  and  to  be  subject  to  the  liabilities 
whicQ  by  the  Highway  Act  of  1835,  or  any  Act 
amending  the  8aine>  were  vested  in  the  vestry  of 
any  parish. 

The  145th  section  provides  that  the  inhabitants 
of  urban  districts  are  not  to  be  liable  to  rates 
for  roads,  &o.,  without  the  district,  and  for  the 
powers  and  duties  of  retiring  surveyors. 

The  146th,  147th,  and  148th  sections  refer  to  the 
powers  of  urban  authorities  to  agree  as  to  the 
making  of  new  public  roads,  and  constructing  or 
adopting  public  oridges,  and  to  enter  into  agree- 
ments with  turnpike  trustees  as  to  the  repairs, 
Ac.,  of  roads. 

The  149th  section  vests  all  streets  which  are 
highways  repairable  by  the  inhabitants  at  large  in 
the  urban  aathority,  and  provides  for  the  repair 
of  the  same,  and  the  penalties  to  be  imposed  in  case 
of  injury  to  the  pavement,  stones  or  other 
materials  of  such  streets. 

The  150th  section  gives  power  to  compel  the 
paving,  lighting,  Sco,,  of  private  streets. 

Jkssel,  M.R. — The  question  being  one  of  pure 
law  I  am  bound  to  give  an  opinion  upon  it.  As 
I  understand  the  practice  of  the  court  on  motion 
for  injunction,  the  onlv  question  that  I  consider 
1  am  deciding,  or  that  1  have  to  decide,  is  whether 
under  the  powers  of  the  Public  Health  Act,  the 
defendants,  the  Aston  Local  Board,  have  a  right 
to  carry  s  sewer  partly  under  and  partly  above 
ground.  That  is  the  question  before  me.  Now 
the  words  are  these:  "Any  local  authority'' 
— the  defendants  are  a  local  authority — **may  carry 
any  sewer"— this  is  a  sewer — "through,  across, 
or  under  any  turnpike  road,  or  any  street  or  place 
iidd  out,  or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  be  under  the  pavement 
or  carriage  waj  of  any  street,  and  after  giving 
reasonable  notice  in  writing,"  which  has  been 
given,  *'  to  the  owner  or  occupier,  if  on  the  report 
of  the  surveyor  it  appears  necessary,"  ana  it 
does  appear  necessary,  "  into,  through,  or  under 
any  lands  whatever  within  the  district"  They 
may  also,  subject  to  the  provisions  of  this  Act 
regulating  such  works,  exercise  ail  or  any  of  the 
powers  given  by  this  section  without  their 
district,  for  the  purpose  of  outfall  or  distribution 
of  sewage.  That  is  the  whole  of  the  section.  The 
word  "  kknds  "  by  the  definition  includes  buildings 
— that  is  the  interpretation  clause  in  the  Act. 
Now,  1  am  asked  to  say  that  the  words  "  into, 
through,  or  under,"  mean  "  under."  That  is  what 
I  am  asked  to  say.    I  decline  to  say  so.    Why 

any  sewer  or  other  work  for  sewage  purposes  without 
their  diatriot,  give  notioe  of  the  intended  work  by 
advertioement  in  one  or  more  of  the  local  newspapers 
oiroolated  within  the  district  where  the  work  is  to  be 
made. 

Sack  notioe  shall  deseribe  the  nature  of  the  intended 
work,  and  shall  state  the  intended  terminus  thereof, 
and  the  names  of  the  parishes,  and  tompike  roads,  and 
»treeta,  any  other  lands  (if  an  j),  through,  across,  under, 
or  on  which  the  work  is  to  be  made,  and  shall  name 
a  place  where  a  plan  of  the  intended  work  is  open 
tor  inspection  at  all  reasonable  hours,  and  a  oopy  of 
suoh  notice  shall  be  senred  on  the  owners  or  reputed 
owners,  lessees,  or  reputed  lessees  and  oooupiers  of  the 
•Mid  lands,  and  on  the  overseers  o(  suoih  yanahes,  and 
oa  the  trostees,  surveyors  of  hig^wa^SfOt  Ql9bsK^TiKAa 
th«  oare  cif  siMh  loads  or  steeste. 


they  should  aak  me  to  make  tliree  words  w/k> 
I  do  not  know.     The  word  "  under "  is  diitni- 
guished   bv   the   word   ^or"   ttom.    ^inla*'  or 
"  through."    They  are  not  only  to  omrrj  it  undsr, 
but  "  into,  through,  or  ander."  It  k  said  that  that 
means  that  they  must  make  the  sewer  by  mesas 
of  a  tunnel,  or  if  by  a  cutting  that  they  most  oofsr 
over  the  cutting  so  that  the  sewer  shall  be  alwsys 
carried  under.  As  I  said  before,  taking  the  ordinsfy 
meaning  of  the  English  langosge,  if  I  am  to  carry 
anything  "  into,  tl^ough,  or  under  **  laodt  it  does 
not  mean  that  that  is  to  be  wholly  under ;  it  mmy 
mean  that  it  is  to  be  something  which  is  ool 
"  under  "   but   "  into  "  or  "  thrtrasfa."    Slaoding 
alone  I  have  no  doubt  whatevw  that  this  sewer, 
being  partly  under  and  partly  above  the  sorfiws^ 
is  earned  "  into,  through,  or  under  "  the  lands  is 
ouestion.    If  the  argument  stopped  there,  or  if 
the   distinction   stopped   there,    I    should   have 
nothing  more  to  add,  but  it  doee  not  stop  then. 
It  is  mrst  of  all  said  that  there  is  a  oontest  ts 
show  that  whatever  the  ordinary  meaning  of  the 
words  "  into  "  and  "  through"  lands  may  be,  or 
whatever  their  ordinary  meaninff  may  be,  iHiea 
contrasted  with  the  word  **  under,"   under  this 
particular  Act  of  Parliament   "  throoffh "    is  is- 
tended  to  mean  under  and  nothing  sue ;  and  for 
that  purpose  I  will  refer  first  to  **  throogh  lands." 
Any   local     authority    mi^    carry    any   sewer 
through,  across,  or  under,  any    tumptke   road, 
or  any  street   or    place    laid    oat,  or  intended 
for    a    street,    or   under   any    cdJar   or   vsslt 
Now,  it  is  said  that  if  yon  read  the  word  **  throngk** 
there,  to  authorise  you  to  make  a  sewer  shoves 
turnpike  road  jon  may  make  it  very  nnplesssst 
to  walk  or  dnve  on  the  turnpike  road  ;  and  it  is 
not  likely  that  the  Legislature  woald  have  con- 
ferred any  such  powers.    I  do  not   think  the 
argument  from  probability  ia  safficient;  beosnat 
the  Legislature  conferring  powers  of  this  kind 
on  a  public  authoritjr  like  a  looal  aathority,  for 
the  public  benefit,  will  not  impute  to  them  Un 
desire  or   the  intention  of  nsing  them,  so  as  ts 
obstruct  the   necessary  traffic  on    the  tarapiks 
road.    They  leave  it  to  their  discretion  whethv 
they  will  carry  the   sewer  above   the  tompiks 
road,  but  they  must  only  carry   it  in   muk  s 
manner  as  not  to  interfere  with  the  tiaffio.    For 
instance,  the  turnpike  road  at  that  point  may  ba 
below  the  level  of  the  turnpike  road  on  each  sida^ 
so  that  by  carrying  the  sewer  on   the  tarapiks 
road  they  may  make   the  turnpike  road  lefsi« 
which  before  was  in  a  valley,  and  benefit  it»  or  thsy 
may  make  it  to  such  an  extent  as  will  not  inter* 
fere,  with  the  level  of  the  road.     Where  bodisi 
like  this  have  only  the  public  benefit  in  view,  yos 
must  impute  to  them  a  reasonable  mode  of  oany- 
ing  out  the  objects  which  they   are   empowered 
to  carry  out,  more  especially  when  yon  find  thact 
is  a  section  in  the  Act,  I  think  the  SOSth,  giving 
compensation  to  everybody  in  the  wideat  tenns. 
What  the  result  would  be  ander  this  seetioo  of 
their  interfering  with  the  traffic  of  a  tornp^  road 
I  need  hardly  say,  for  it  is  provided  that  **  wliart 
any  person  sustains  any  damage  by  reason  of  Uia 
exercise  of  any  of  the  powers   of  this  Aol^  is 
relation  to  any  matter  as  to  which  he  ia  not  losh 
self  in  default,  full  oompensatioQ  ahall  be  mada" 
IDavey,  Q.C. — Besides  they  sra  prohibited  bam 
committing  a  nuisance.]    I  was  going  to  si^  aa 
^  xXiski  va  t.h«  first   place  thej  would  bs  vaiy 
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•nd  in  the  next  place,  as  Mr.  DaTer  has  said, 
ihey  mait  not,  in  any  of  their  works  commit 
a  naisanoe  at  all,  except,  of  coarse,  that  they 
may  interfere. — What  section  is  tbatP  lOhiity, 
<2.G.— The  19th.  It  has  nothing  to  do  with  the 
roads — it  is  aboat  keeping  the  sewers  constmcted, 
«ooyered,  and  ventilated  so  as  not  to  be  a  nnis- 
ance  and  injarioos  to  health.]  However,  I  think 
the  308th  section  without  going  into  that  is  a  check, 
bat  I  think  the  general  principle  is  wider,  thai  the 
Legislature  conferring  these  powers  trosts  to  the 
public  body  exercising  them,  to  exercise  them 
discreetly;  bat  really  the  matter  does  not 
•top  there,  for  I  think  they  have  a  power  even  as 
to  the  turnpike  road,  and  I  think  that  is  shown 
pretty  clearly.  These  bodies  are  divided  into  two 
okttses,  raral  anthorities  and  urban  authorities  ; 
the  urban  authorities  have  special  powers  of 
altering  the  levels  of  the  roads.  By  the  144th 
aection  the  highways  in  the  towns  are  vested  in  the 
urban  authorities,  and  by  the  subsequent  sections 
especially  the  149 th  and  150th  sections  of  the  Act, 
the  urban  authorities  have  positive  rights  to  alter 
the  roads,  and  to  alter  their  levels,  make  them 
higher  or  lower,  and  do  pretty  well  what  they 
like  with  them.  Therefore,  that  the  Legis- 
lature should  g^ve  them  this  power  to  carrv 
the  sewers,  is  not  only  not  inconsistent  with 
the  Act,  but  perfectly  consistent  with  it, 
for  they  have,  in  fact,  in  express  terms. 
Tested  in  these  urbcm  authorities  all  the  powers 
that  may  be  necessary  to  deal  with  the  roads. 
Therefore,  there  is  nothing  unlikely  as  far  as  they 
are  concerned.  But  did  they  intend  the  rural 
Mithorities  not  being  expre8^1y  empowered  by 
this  Act  to  interfere  with  the  roads,  to  do  it  P  I 
•ee  no  reason  as  I  have  said  before  to  think  that 
they  did  not,  but  I  think  that  they  did,  from  the 
92nd  section,  which  is  this,  that  before  com- 
mencing any  sewa^  works  wibhout  the  district, 
the  local  authority  is  to  give  notice.  What  is  the 
local  authority  to  doP  (the  local  authority  in- 
cludes the  rural  authority^  "  Such  notices  shall 
describe  the  nature  and  extent  of  the  work,  and 
ahall  state  the  intended  termini  thereof,  and  the 
names  of  the  parishes,  and  the  turnpike  roads, 
and  streets,  and  other  lands,  if  any,  through, 
across,  under,  or  on  which  the  work  is  to  be 
made."  Now,  there  it  is  not  *'  through,  across, 
or  under,"  but  "  through,  across,  under,  or  on." 
There  cannot  be  the  slightest  doubt,  there- 
fore,  that  the  Act  contemplated  that  there 
ahoold  be  some  work  done  on  a  turnpike 
road  by  local  authorities,  and  if  confirmation 
were  wanted  for  the  general  meaning,  1  should 
aay  that  that  does  afford  confirmation  to  show 
.  iliat  even  as  regards  the  road  they  have  the 
right  to  construct  works  if  reasonably  neces- 
sary for  the  purpose  they  have  in  view.  As 
1  said  before,  it  does  not  by  any  means  follow  that 

a^  so  doinff  they  will  injure  the  turnpike  road  in 
e  least.  They  may  benefit  it,  very  much.  I  am, 
therefore,  not  pressed  with  the  argument  as  to 
the  meaning  ot  the  word  *'  through^"  as  to  the 
iompike  road.  Bnt,  a^^in,  even  supposing  the 
flrip^ament  were  valid,  it  would  only  amount  to 
this,  that  the  context  of  "  turnpike  road  "  would 
realnin  the  meaning  of  the  word  '*  through  "  to 
•omething  leea  than  the  context  of  '^anv  other 
lands."  Becaoseitby  no  means  follows  that  Decaaae 
the  court  ahoald  think  that  the  word  "ihrooffh,"  in 
thm  prior  pari  of  the  olaoM^  waa  res  trained  ny  ita 


I  use  in  connection  with  "  turnpike  road,"  to  some- 
thing not  far  above  the  surface,  or  not  above  the 
surface  at  all,  it  should  be  so  restrained  by  another 
part  of  the  section,  oonseqnently  it  is  not  con- 
clusive in  any  way  as  restricting  the  meaning  of 
the  words.  But  then  we  have  got  this  in  the  next 
line.  It  is  not  *'  any  street  or  place  laid  out  or 
intended  for  a  street"  as  to  which  the  same 
observations  do  not  apply,  but  it  goes  on,  "or 
under  any  cellar  or  vault,"  leavinji^  out  the  words 
"  through  or  across,"  and  restrictmgit  to  "  under" 
as  regards  the  vault,  showing  that  in  using  the 
word  ''under"  alone,  they  purposely  left  out 
that  which  would  enable  you  to  carry  it  over  a 
cellar  or  vault,  or  through  a  cellar  or  vault.  That 
being  so  it  appears  to  me  to  be  clear  from  reading 
the  section  that  there  is  nothing  to  prevent  them 
from  doing  what  they  are  asked  to  do.  Bnt 
then  it  is  said  independently  of  the  section  they 
have  power  to  purchase  land,  and  that  what  they 
are  doing  is  injuring  the  plaintiff  to  such  an 
extent  that  it  is  equivalent  to  taking  the  whole  of 
the  land.  In  what  wav  the  plaintiff  is  damaged  or 
injured  I  cannot  see.  He  is  only  entitled  to  be  paid 
for  what  he  loses,  that  is  to  be  paid  for  the  whole  Of 
the  value  of  the  land  minus  tne  value  of  what  he 
keeps,  and  he  can  sell  the  remainder.  With  an 
Act  of  Parliament  so  framed,  giving  full  com- 
pensation, I  do  not  see  what  he  comes  here  for 
an  injunction  for.  It  is  at  the  outside  a  mere 
money  demand.  If  he  is  ri^ht  he  is  only  entitled 
to  be  paid  the  value  of  his  land.  Then  I  am 
referred  to  some  cases;  and,  as  usual  with 
authorities'  on  a  question  of  this  kind,  they 
have  very  little  bearing  on  the  question  of 
construction.  Of  course  I  am  bound  by  autho- 
rities on  the  construction  of  a  public  Act 
of  Parliament ;  but  the  authorities  to  which  I  have 
been  referi-ed  not  only  have  no  direct  bearing  on 
the  matter  before  me,  but  in  themselves,  if  I  may 
say  so,  with  great  respect  for  the  learned  judges 
who  have  decided  them,  seem  to  me  to  bear  fur- 
ther and  considerable  discuMsion,  which  T  retrain 
from  going  into.  I  may  say  that  the  principal  autho- 
rity to  ivhich  I  wa/referred  was  a  case  aecided  in 
the  court  below  by  a  majority  of  judges  against  the 
opinion  of  a  minority,  affirmed  by  the  Exchequer 
Chamber  again  by  a  majority.  Of  course,  a 
case  of  that  kind  is  not  the  less  an  authority  be- 
cause it  was  the  decinion  of  the  TnaioritV4  but  still 
it  would  make  the  judge  who  applied  it  very  care- 
ful to  see  that  a  case  which  gave  rise  to  such  a 
diversity  of  opinion  between  the  learned  judges 
really  governed  the  case  before  him.  But  when  I 
come  10  look  at  it  it  does  not  apply  at  all.  The 
case  is  the  MefropoWan  Board  of  Works  v.  The 
Metropolitan  Railway  Canipany,  reported  in  the 
L.  liep.  4  G.  P.  192.  The  simple  point 
decided  there  was  this :  The  board  had  made  a 
sewer  (1  am  stating  it  in  my  own  language)  through 
somebody's  land,  and  then  the  owner  of  the  nei^- 
bouring  lands  dug  under  his  own  land,  and  the 
consequence  of  his  digging  under  his  own  land  was 
that  the  sewer,  not  being  constructed  with  suf- 
ficient strength  to  do  without  the  lateral  support 
of  the  neighix>ur's  land,  bulged  and  burst,  and 
was,  no  doubt,  seriously  injured.  It  was  said  that 
the  man*8  digging  under  his  own  land,  or  rather 
that  the  railway  company's  digging,  was  the  cause 
of  the  bulging  and  bursting  of  the  sewer^  sxid  tha*» 
it  was  a  wronglLnV  ac^.   T^<^  ^tl>«^^  ^^a\  **  V^sas*^ 

I  only  dag  und»cm^  ol^1l^ani6L^'m\fts&^'V\s■»^^'«^«^ 
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to  deal  with  in  any  way  I  think  proper ;  yoa  have 
DO  right  to  a  lateral  support  as  an  easement  anless 
twenty  years  have  elapsed,"  which  answer  was 
oonclasive,  nnless  the  Board  of  Works  conld  show  a 
statutory  right  to  the  lateral  support  within  the 
twenty  years.    Now,  the  only  statutory  right  that 
they  had  was  the  power  of  construoting  a  sewer. 
The  minority  thought  thac  that  showed  that  the 
Legislature  intended  that  the  sewer  when  con- 
structed should  be  maintained  and  kept,  but  the 
majority  seemed  to  think  that  it  was  possible  to 
construct  the  sewer  so  strongly  that  it  could  do 
wichout  the  lateral  support.     What  the  majority 
said  was  this :  '*  If  the  construction  contended  for 
on  the  other  side  is  correct,  we  cannot  impute  to 
the  Legislature  the  injustice  of  supposing  that 
they  would  take  away  from  the  owner  of  the  soil 
the  lateral  support  of  which  was  wanted,  the  right 
to  compensation  for  depriving  him  of  the  right  to 
do  what  he  liked  with  his  own  property,  and  we 
can  find  no  provision  in  the  Act  of  Parliament 
giving  him  compensation  as  we  read  it."  I  do  not 
discuss  whether  they  read  it  rightly  or  wrongly. 
"  The  right  to  compensation  is  confined  to  persons 
whose  land  .is  directly  affected  by  the  sewer  being 
carried  through  or  under  it,  and  therefore  there 
being  no  such  right,   we  think  there  is  no  such 
rig[ht  taken  away   from  the  owner  of   the    soil 
adjoining,  and  consequently  he  is  not  liable  in  an 
action."    That   is  the  case  which  was    decided. 
It  has  not  only  no  direct  application  to  the  case 
before  me,  but  wnen  yon  come  to  examine  it  its 
indirect  application  is  the  other  way ;  because  see 
what  the  reason  for  the  judgment  was.    I  gather 
that  if  the  judges  had  found  a  clause  giving  com- 
pensation  to  the  owners  of  the  adjoining  soil,  they 
would  have  decided  the  other  way  on  the  ground 
that  they  got  compensation.     But  here  I  find  the 
largest  possible  clause  of  compensation,  which  I 
think  would  hardly  admit  of  discussion,  so  that 
anybody  whose  rights  are  injuriously  affected  would 
be  entitled  to  compensation.     So  that  they  might 
well  hold,  consistently  with  this  Act  of  Parlia- 
ment, that  the  incident  of  lateral  support  was 
given  to  the  local  authority,  in  connection  with 
the  sewer  as  well  as  the  right  to  carry  it  over  or 
under  the  road.    This  being  my  opinion  which  I 
have  given  at  some  length,  as  I  was  deciding  once 
for  all,  and  I  thought  the  parties  might  desire  it, 
1  am  of  opinion  that  the  motion  should  be  refused 
and  in  accordance  with  the  usual  practice  of  the 
court,  the  costs  will  be  costs  in  the  cause. 

Solicitors :  Letts,  for  B.  Davenport,  Birming- 
ham ;  Bohinson  and  Preston,  for  Atiteil,  Aston. 
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Saturday,  Feb.  10, 1877. 

(Before  Kelly,  G.B.,  Mrllor,  Lush,  and  Dbv- 
MAM,  J  J.,  and  Huddlbbton,  B.) 

Beg.  V,  OuvEB  and  Austin. 

Indictment — After  verdict— Amendment — Debtors 

Act  1869. 

The  Debtors  Act  1869  (32  ^  33  Vict.  c.  62),  «.  11, 
subs,  15,  enacts  thai  any  person  adjudged  bank' 
rapt  shtill  he  guilty  of  a  misdemeanor  if  within 
./oar  monfhs  b*iforf  the  prose niaiion  of  a  banV 
raptcy  petition  against  him^  Ive  heing  a  trader 


jxitoiw,  fledges,  or  dis]p>se9  of,  oiherwiee  tkam  in 
the  ordwary  way  of  him  trade,  any  property  which 
he  has  obtained  on  credit  and  has  not  find  for, 
unless  the  jury  is  scUisfied  that  he  had  no  intent 
to  defraud. 

An  irutictment  stated  that  heretofore  and  before  the 
committing  of  the  offence  next  heroinafiir  mtmf 
tioned,  to  wit  on  Sfc,  A.  and  B.  were  adjudicated 
bankrupts,  and  that  the  said  A.  amd  B.  afterwards, 
with  intent  to  drfraud  their  creditors,  wdawfuUy, 
within  four  months  next  before  the  preeeniaiumrf 
a  bankniptey  petition  againti  ihen^  they  Mnf 
traders,  did  pawn,  pledge  and  diepose  of,  other* 
wise  than  in  the  ordinary  way  of  the%r  trade, 
certain  property  which  they  had  obtained  mpon 
credit,  and  had  not  paid  for. 

Held,  on  objection  after  verdict,  that  the  indictment 
did  not  show  substantially  the  offence  under  the 
above  enactment,  and  that  an  amendment  ooM 
not  then  be  made, 

Oasb  reserved  for  the  opinion  of  this  Court  by  fths 
Becorder  of  Hasting^. 

At  the  quarter  sessions  of  the  peace  for  the 
borough  of  Hastings,  held  before  me  as  recorder, 
on  the  27th  Oct.  1876,  an  indictment  came  on  to 
be  tried  against  the  defendants  framed  ander  sub- 
sects.  3, 9, 12, 14,  and  15  of  sect.  11  of  32  &  33  Vict 
o.  62  (The  Debtors  Act  1869).  The  defeodaots 
were  acquitted  on  the  first  foar  counts,  and  oon* 
▼icted  on  the  5th,  which  was  as  follows  : 

And  the  jurors  aforesaid,  on  their  oath  aforesud, 
do  further  present  that  heretofore  [and  before  the 
committing  of  the  o£fenoe  next  hereinafter  men* 
tioned]  to  wit  on  the  6th  March  in  the  year  of  our 
Lord  1876,  James  Oliver  and  Thomas  Anstin  wen 
adjudicated  bankrupts,  and  that  the  said  James 
Oliver  and  Ttiomas  Austin  [afterwards]  with 
intent  to  defraud  their  creditors,  nnlawfall^,  within 
four  months  next  before  the  presentation  of  a 
bankruptcy  petition  against  them,  they  being 
traders,  did  pawn,  pledge,  and  dispose  of  other- 
wise than  in  the  ordinary  way  at  their  trade, 
certain  property  which  they  had  obtained  opoa 
credit,  and  bad  not  paid  for,  against  the  form,  oo. 

A  motion  was  then  made  in  arrest  of  judgement 
to  quash  the  count,  on  the  ground  that  it  was  bad 
upon  the  face  of  it,  and  repugnant,  inasmuch  as  it 
stated  in  the  first  part  of  it  that  the  offence  was 
committed  after  the  banVruptcy,  which  it  could 
not  be ;  and  in  the  other  part  of  the  count  that 
it  had  been  committed  before  the  bankruptcy. 

I  held  that,  supposing  the  count  as  it  originallr 
stood  to  be  bad  after  verdict,  which  I  doubteO. 
I  had,  at  all  events,  power  to  amend  it,  and  I  did 
amend  it  by  striking  out  the  words  in  braokets  ■• 
above,  but  I  reserved  the  point  for  the  opinion  ol. 
the  Court  for  the  Consideration  of  Crown  Gasss 
Beserved,  and  bound  the  defendants  over  to  cams 
up  for  judgment  at  the  next  sessions. 

If  the  Court  should  be  of  opinion  that  the  oout 
is  bad  after  verdict  as  it  originally  stood,  and  that 
I  had  no  power  to  amend  it  as  above,  then  the 
count  is  to  be  quashed.  But  if  the  Court  sboald 
be  of  a  contrary  opinion  on  either  of  these  pointii 
then  the  verdict  is  to  stand,  and  the  defenduH 
are  to  come  up  for  judgment  smoordm^j, 

B.  H.  HuixsT,  Beoorder  oTHaatoigs. 

/.  P.  Orain,  for  the  prisoner. — ^niis  ooiiTialioa 
cannot  be  sustained.    i^Hrst,    there  is  no  pomt 

\\A  «xci«ii^  «k^tAT  T«rdict  under  tha  13  &  14  Visi 
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6  Cox  C.  C.  377 ;  Beg.  ▼.  Frost,  Dears.  0.  C.  474 ; 
6  Goz  C.  G.  526.)  Secondly,  the  5th  ooant  of  the  in- 
diotment  is  bad  ;  it  is  framed  npon  the  Debtors  Act 
1869  (32  &  33  Vict.  o.  62),  s.  11,  subs.  15.  The  Act 
section  begins  "Any  person  adjudged  bankrupt 
shall,  in  each  of  the  cases  following,  be  deemed 
guilty  of  a  misdemeanor,  and  then  the  15th  sub- 
section describes  this  case  in  the  words  following : 
*'  If  within  four  months  next  before  the  presenta* 
tion  of  a  bankruptcy  petition  against  him,  he, 
being  a  trader,  pawns,  pledges,  or  disposes  of 
otherwise  than  in  the  ordinary  way  of  his  trade, 
any  property  which  he  has  obtained  on  credit  and 
has  not  paid  for,  unless  the  jury  is  satisBed  that 
he  had  no  intent  to  defraud."  The  words  "  Any 
person  adjudged  bankrupt "  run  through  each  of 
the  subsections,  and  it  would  not  be  sufficient 
merely  to  allege  in  the  indictment  that  the 
prisoners  with  intent,  &c.  unlawfully,  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition  a^inst  them  did/'  &c.  That  would 
disclose  no  offence,  as  very  often  such  petitions  are 
not  proceeded  with  or  are  dismissed,  and  no 
adjaaication  of  bankruptcy  takes  place  npon  them. 
The  averment,  therefore,  that  the  prisoners  were 
adjudicated  bankrupt  is  a  material  and  necessary 
averment,  and  reading  the  indictment  without  the 
amendment,  it  stands  thus,  that  before  the  offence 
the  prisoners  were  adjudicated  bankrupts,  and 
they  afterwards,  within  four  months  next  before 
the  presentation  of  a  petition  of  bankruptcy,  com- 
mitted the  offence,  which  could  not  be,  as  the 
offence  must  be  committed  before  the  adjudication 
of  bankruptcy. 

Willoughby,  for  the  prosecution. — The  introduc- 
tory paragraph  in  the  indictment  as  to  the  adjudi- 
cation of  bankruptcy,  is  mere  inducement,  and  may 
be  rejected  as  surplusage.  It  is  only  necessary  to 
set  forth  the  substance  of  the  offence  in  the  words 
of  the  Act  32  &  33  Vict.  c.  62,  s.  29,  without 
alleging  or  setting  forth  any  debt,  act  of  bank- 
mptcy,  trading,  adjudication,  or  any  proceedings 
in,  or  order,  warrant,  or  document  of  any  court 
acting  under  the  Bankruptcy  Act  1869.  After 
striking  out  the  introductory  paragraph  a  suffi- 
cient description  of  the  ofitence  would  remain. 
[Lush,  J. — What  th<>ugh  the  petition  may  have 
been  dismissed.  This  indictment  would  be  proved 
if  the  prisoners  had  been  adjudicated  bankrupts 
ten  years  ago,  and  afterwards  a  second  petition  in 
bankruptcy  were  filed  which  was  ultimately  dis- 
missed, and  within  four  months  of  the  second 
petition  they  pawned  their  property.  But  that 
would  be  no  oftence.]  In  such  a  case  as  that  sup- 
posed there  would  be  no  conviction,  as  the  evidence 
woald  be  insufficient.  But  here  the  objection 
arises  after  verdict,  when  the  offence  must  be 
taken  to  have  been  proved.  The  11  &  12  Vict 
c.  100,  s.  24  and  Beg.  v.  Parker  (L.  Bep.  1  C.  C.  B. 
228;  11  Gox  G.  G.  478)  were  then  cited. 

KsLLT,  G.B. — I  am  always  desirous  to  sustain 
a  conviction  when  it  is  one  of  which  the  person 
convicted  is  undoubtedly  guilty,  but  to  hold  this 
coont  after  verdict  to  be  a  good  count  would,  in 
my  opinion,  be  opposed  to  the  rules  of  criminal 
pleading.  The  offence,  under  the  statute,  is  sub- 
stantial^ this.  When  a  trader  has  committed  a 
fraud  by  pawning,  pledging,  or  disposing  of,  other- 
wise  than  in  the  ordinary  way  of  his  trade,  pro- 
perty obtained  on  credit  within  four  months  beiore 
a  petition  in  bankruptcy  against  him,  and  that 
petition  has  been  followed  in  doe  coarse  by  adja- 
Ma^,  Cam.  ^  Vol,  X. 


dioation  of  bankruptcy,  the  offence  is  complete.  Now 
the  cjuestion  is  whether  such  an  offenoe  is  stated 
in  this  count  of  the  indictment  P  The  count  begins 
by  alleging  that  "  heretofore  and  before  the  com- 
mitting of  the  offence  hereinafter  mentioned,  these 
traders  were  adjudicated  bankrupts,  and  that  the 
said  traders  afterwards,  that  is  after  the  adjudioa* 
tion  of  bankruptcy  was  pronounced  against  them, 
with  intent  to  defraud  their  creditors  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition,*'  did  the  act  which  constitutes  the 
offence.  Taking,  the  whole  count  together  it 
amounts  to  this,  that  after  these  traders  had  been 
adjudicated  bankrupts,  it  may  be  a  year  or  many 
years  afterwards,  they  committed  a  fraud,  and  that 
was  followed  by  a  petition  in  bankruptcy  against 
them,  and  there  the  count  stops.  Now,  it  is  said 
that  we  are  to  presume  after  verdict  that  there 
had  been  an  adjudication  in  bankruptcy  upon 
this  petition  against  these  traders.  If  so,  that 
would  be  to  supply  an  allegation  of  an  adju- 
dication in  bankruptcy  upon  a  new  petition, 
which  we  cannot  ao.  I  know  of  no  autho-. 
rity  for  introducing  such  a  statement  by  way  of 
presumption  after  verdict.  It  was  further  said 
that  we  might  strike  out  the  words  in  the  intro- 
duction "  before  the  committing  of  the  offenoe 
next  hereinafter  mentioned,"  and  then  the  count 
would  stand  thus,  '*  that  heretofore,  to  wit  on  the  6th 
March,  these  traders  were  adjudicated  bankrupts," 
and  that  then  we  might  strike  out  the  word 
"  afterwards,"  and  it  would  proceed  "  and  the 
said  traders,  with  intent  to  defraud  their  creditors 
within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  them,"  committed 
the  offence.  Then  we  must  make  this  further 
amendment  of  charging  the  presentation  of  "a 
bankruptcy  petition  agamst  them  "  into  *'  the  pre- 
sentation of  the  bankruptcy  petition  against 
them."  Now,  where  is  the  authority  for  making 
these  alterations  and  amendments?  I  am  <h 
opinion  that  no  such  amendment  or  intendment  as 
suggested  can  be  made  after  verdict,  when  the 
contrary  is  alleged  as  here.  The  only  clause  in 
the  Deotors  Act  which  can  raise  a  doubt  on  the 
point,  is  sect.  19,  but  that  has  no  application  to  a 
case  like  the  present.  I  think,  thereiore,  that  the 
conviction  must  be  quashed. 

MsLLOR,  J. — I  cannot  quite  agree  in  the  judg- 
ment of  the  Ghief  Baron.  I  do  not  wish  to 
express  a  dissent  from  it,  but  rather  a  doubt  upon 
it.  I  am  inclined  to  think  that  we  may  read  the 
count  by  the  usual  intendments  after  verdict,  so 
that  enough  will  remain  on  the  face  of  it  to  show 
that  within  four  months  after  the  presentment  of 
a  petition  in  bankruptcy  against  these  traders,  and  . 
their  being  adjudicated  bankrupts  npon  it,  they  com- 
mitted the  offence.  I  admit  that  the  words  I  have 
to  reject  in  so  reading  the  count  are  difficult  to 
deal  with.  But  I  think  I  can  see,  notwithstanding 
the  allegation  "  that  before  the  committing  of  the 
offence  hereinafter  mentioned,  the  prisoners  were 
adjudicated  bankrupts,"   an  allegation  that   the 

Crisoners  were  traders,  and  within  four  months 
efore  the  presentation  of  a  petition  in  bankruptcy 
against  them  they  committed  the  offence,  and  that 
we  may  intend  they  were  adjudicated  bankrupts 
upon  that.  If  I  can  do  that  the  offence  is  complete. 
After  verdict  as  we  hold  now,  I  think  that  the  prin- 
ciple of  sect.  19,  countenances  thafc  vdjCwAtsnwc^s 
and  that  w©  m«k^  wi^  ovivJtvXi  \»T^\wiV^w^%^^:i>^^ 
I  are  repngnwiX.  ot  ^Yiv^  Vt  \«i>twE^  \\Vet^^^  >.;qv:^!^ 
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displace  the  effect    of  the   whole  count.    These 
are  the  doubts  I  feel. 

Lush,  J. — I  a^ee  with  the  Lord  Chief  Baron, 
and  think  that  the  oonTiction  shoald  be  qaashed. 
The  32  k  33  Vict.  o.  62,  s.  11,  sabs.  15,  creates  the 
offence  in  thpse  terms  [His  Lordship  then  read 
the  enactment],  and  sect.  19  enacts  that  "in  an 
indictment  for  an  offence  nnder  the  Act  it  shall  be 
snfficient  to  set  forth  the  substance  of  the  offence 
charged  in  the  words  of  the  Act  specifying  the 
offence  or  as  near  thereto  as  circumstances  admit, 
without  alleging  or  setting  forth  any  debt,  act  of 
bankruptcy,  trading,  adjudication,  or  any  pro- 
ceedings in,  or  order,  warrant,  or  document  of,  any 
court  acting  under  the  Bankruptcy  Act  1869. 
The  substance  of  the  offence  charged  itt  that  the 
trader  who  commits  the  offence  within  four 
months  of  the  presentation  of  a  bankruptcy 
petition  against  him  should  be  afterwards  adjudi- 
cated a  bankrupt  upon  that  petition,  tbat  the  act 
done  while  in  a  state  of  insolvency  should  be 
followed  up  by  bankruptcy.  Does  this  count  state 
that  P  It  states  that  before  the  committing  of  the 
offence  hereinafter  mentioned  the  prisoners  were 
adjudicated  bankrupts,  and  that  afterwards,  with 
intent  to  defraud  their  creditors,  within  four 
months  before  the  presentation  of  a  petition  in 
bankruptcy  against  them,  th^  did  the  acts 
charged.  A  man  may  be  a  bankrupt  more  than 
once,  and  the  count  may  be  read  that  after  a  first 
bankruptcy,  and  within  four  months  before  the 
presentation  of  a  petition  in  bankruptcy  against 
them,  that  mu^t  be  taken  a  new  petition,  they  did 
the  acts  charged.  And  as  petitions  in  bankruptcy 
sometimes  come  to  nothing,  and  it  is  not  alleged 
in  the  count  that  there  was  any  adjudication  in 
bankruptcy  upon  this  petition,  why  is  it  to  be 
intended  tbat  there  was  such  an  adjudication.  If 
such  an  intendment  cannot  be  made  the  count 
discloses  no  offence.  To  make  the  offence  we  must 
alter  the  indictment  by  intending  that  a  bank- 
ruptcy adjudication  occurred  afterwards.  I  do 
not  feel  justified  in  making  these  alterations  in  the 
count.  After  verdict  we  may  reject  all  super- 
fluous averments,  and  if  the  averment  "  before  the 
commission  of  the  offence  hereinafter  mentioned  " 
were  struck  out,  no  offence  would  be  stated  in  the 
count,  unless  it  can  be  intended  that  the  presenta- 
tion of  a  petition  in  bankruptcy  alleged  in  the 
count  was  followed  by  an  adjudication  in  bank- 
ruptc}'.  I  do  not  think  that  we  can  fill  up  that 
omi>sion  by  intendment,  because  a  verdict  of 
guilty  has  been  found.  Sect.  19  of  the  Act  only 
makes  an  indictment  good  when  it  states  the 
offence  in  substance.  But  here  it  does  not  state 
that  the  presentation  of  a  bankruptcy  petition  was 
followed  by  an  adjudication  in  bankrupt/cy,  which 
is  necesHary  to  complete  the  offence. 

Den  MAN,  J. — I  agree  with  the  Lord  Chief  Baron 
and  my  brother  Lutiih,  J. 

HuDDLESTON,  B. — I  concur    with    my    brother 
Melior,  J.  in  entertaining  doubt ;« in  this  case.     I 
doubt  whether  all  that  is  necessary  after  verdict 
to  constitute  the  offence  does  not  appear  on  the 
face  ot  this  count  of  the  indictment.  I  am  inclined 
to  think  that  under  sect.  24  of  14  &  15  Vict.  c.  100, 
which  says  that  no  indictment  shall  be  held  insuf- 
ficient (inter  alia)  for  omitting  to  state  the  time  at 
which  the  offence  was  committed  in  any  case  where 
tiwG  iti  not  of  the  essence  of  the  offence,  nor  for 
aiAtuig  the  time  ira perfectly .  may  cnre  \.V\ft  o\i^«i- 
tiou  that  by  the  words  '*  before^'  and  *'aS^T^axi\a'' 


in  this  count  the  time  has  been  improperly  atated. 
But  on  the  point  that  this  ooant  ia  good  after 
verdict,  I  am  inclined  to  think  tbat  anoagh 
appears  on  the  face  of  the  indictment  to  show  tot 
offence  substantially.  I  agree  that  the  offmoa 
must  be  committed  within  four  months  before  the 
presentation  of  a  petition  in  bankruptcy  whieh  ii 
tollowed  by  an  adjudication  in  bankruptcy.  B«l 
could  they  have  been  convicted  upon  this  iodiat- 
ment  if  atlter  having  been  bankrapta  ten  yean 
previously  they  had  within  four  montha  nail 
oefore  the  presentation  of  a  new  petition  in  baok* 
ruptcy  not  followed  up  by  an  ad  judication  cf 
bankruptcy  against  them  P  I  think  not,  and  if 
not,  may  we  not  after  verdict  reject  the  wordt 
*'  before  the  commission  of  the  offenoe  hereinafter 
mentioned "  and  the  word  "  afterwards "  as 
surplusage.  I  entertain  some  doabt  npon  this 
point. 

ConvieUcn  ^noaM. 


Supreme  Coart  of  Jubicatore. 


— •- 
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Monday,  June  19,  1376. 

Lewis  v.  Ca&k. 

Munieipcd  Corporaiione  Ad  (5^6  WilL  4,  c  78), 
88,  28,  52,  and  53  —  Borough  —  Aldmmtm*i 
contract  wUh  council — DisqualifiaUion — Adkm 
for  penaUie8. 

By  8ecL  28  o/  <^  5  ^  6  WUL  ^  c  76,  ii%8  saadai 
that  no  per8on  8hall  be  qualified  to  he  eieeitd»  or 
to  be  a  councillor  or  an  aldennan  of  one  qf  tim 
boroughe  named  in  the  echfdule  to  tkM  Ad 
during  euch  time  as  he  shall  have  either  dirseAf 
or  indirectly  any  share  or  internet  in  oaf  em- 
tract  or  employment  wUh,  by,  or  on  behalf  fif  fki 
council  of  the  borough.  By  sect  53,  if  any 
person  shaU  a^t  as  mayor,  cUdtrman,  at 
councillor,  for  any  borough  after  he  shaU  cssst 
to  be  qualified  according  to  tli*^  provisions  ef  tti 
Act,  or  after  he  shaU  become  di^qualifi^-d  to  hoM 
any  such  office,  he  shall  for  every  such  ofssa 
forfeit  the  sum  of  50Z.,  such  sum  to  he  reoovsrtd, 
^c. 

The  defendant  was  a  burgess  and  an  alderwum  nf 
the  borough  of  MaccU'sfi^ld,  On  six  difsnat 
occasions,  between  the  \9th  of  June  and  the  SU 
of  Dec.  1874,  goods  were  supplU'd  from  the  it 
fendant's  shrp  to  the  town  council  €uxordim§  U 
the  orders  of  the  council,  wlio  subseqnently  paid 
for  the  goods. 

The  defendant  subsequently,  on  the  19tk  of  Jwsi, 
1875,  and  afterwards,  acted  five  times  at  m 
alderman  of  the  boro^igh, 

Thfi  plaintiff  sued  the  defendant  io  reeoset  iSks 
penalties  under  sect,  53  of  the  Municipal  (kf* 
poration  Act,  for  his  having  so  acted. 

Held  (affirming  the  decision  of  the  EmAsfSsr 
Divifsion  below),  thai  the  defendant,  under  std^ 
28,  he  was  disqualified  from  being  an  aldmwtn 
of  the  borough  only  so  long  ae  hie  iiUeseet  ta  As 
couVraci  v)(t<i  the  council  conOnmed^  eusi  he  Si 
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^€r  that  interest  had  determin^di  and  there- 

/ore  that  he  was  not  liable. 
This  was  an  appeal  from  the  decision  of  the 
Exchequer  Division.  The  plaintiff  broaght  his 
action  ander  sect.  53  of  the  Municipal  Corporation 
Act  (6  A  6  Will,  it  0.  76),  to  recover  penalties 
Mainst  the  defendant  for  having  acted  as  an 
aidennan  of  the  borough  of  Macclesfield.  At  the 
tPial  before  Lord  Coleridge,  C.J.,  at  the  Chester 
Sammer  Assizes  1875,  the  learned  judge  thought 
that  the  case  came  within  the  mischief  contem- 
plated by  the  Act,  and  a  verdict  was  entered  for 
the  plaintiff,  execution  havings  however,  stayed 
to  enable  the  defendant  to  move. 

A  rule  nisi  calling  upon  the  plaintiff  to  show 
OAuse  why  the  verdict  should  not  be  set  aside,  and 
ft  new  trial  granted  on  the  ground  of  misdirec* 
tion,  was  accordingly  obtained  in  the  Exchequer 
Division  for  the  defendant,  and  made  absolute. 

The  plaintiff  now  appealed. 

The  case  in  the  court  below  will  be  found  fully 
reported  ante  p.  156;  34  L.  T.  £ep.  N.Si  390. 

/.  Brown,  Q.C.  {1.  WiUiame  with  him),  for  the 
plaintiff. — The  office  of  alderman  was  vacated 
when  the  defendant  took  the  contract  with  the 
cx)ancil.  It  cannot  be  resumed  when  the  contract 
has  terminated.  The  defendant  bv  acting  as 
alderman  after  taking  the  contract  has  brought 
himself  within  the  words  of  the  33rd  section,  and 
the  mischief  contemplated  by  the  Act.  Beg.  v. 
Francis  (18  Q.  B.  526;  21  L.  J.  304,  Q.  B.)is  a 
decision  upon  this28tb  section,  but  it  only  decided 
that  a  i]uo  wan-auto  might  be  applied  for  notwith- 
standing more  than  12  months  had  elapsed  from 
the  time  of  the  election.  The  court  did  not  say 
more  than  that  the  disqualification  continued 
daring  the  existence  of  the  contract.  That  case 
is  not  in  point  here. 

M*Intyre,  Q.C  for  the  defendant. — The  disquali- 
fication continues  only  during  the  continnance  of 
the  contract;  otherwise  the  burgess  would  be 
diaqualified  f^om  acting  as  alderman  for  ever. 
Sect.  28  is  aimed  at  continuous  contracts.  In 
sect.  52,  where  it  is  intended  that  a  man  shall 
**  become  disqualified  and  cease  to  hold  the  office," 
it  says  so  in  terms.  It  cannot  be  intended  that 
that  section  should  apply  to  a  burgess  taking 
contracts  with  the  council,  or  it  would  have  said 
BO.  Nicholson  y.  Fields  (31  L.  J.  233,  Ex. ;  7 
H.  A  N.  810)  is  in  point.    He  also  referred  to 

Bom's  Juttioe  of  the  Peaoe,  vol.  3,  p.  121 ; 
IS  Geo.  2,0.  20,8.1. 

/.  Brown,  Q  C.  replied. 

Jambs,  Li. J. — I  am  of  opinion  that  the  judgpnent 
of  the  Court  of  Exchequer  in  this  case  must  be 
affirmed.  I  think  it  is  clear  that  some  limitation 
to  the  period  during  which,  ander  sect.  53,  a  man 
is  liable  to  the  fine  for  acting  as  alderman  or 
coancillor  after  he  has  ceased  to  be  qualified,  must 
be  implied  from  the  words  of  the  section.  O&bcr- 
wise  a  person  once  disqualified  could  never  again 
be  elected,  or  re-elected,  and  act  without  incur- 
ring the  penalty,  although  his  disqualification 
might  be  removed.  Under  sect.  28  it  is  provided 
that  DO  person  shall  be  qualified  "  to  be  elected  " 
or  to  be  a  coancillor  or  alderman  "during  such 
time  "  as  he  shall  be  interested  in  a  contract  with 
the  coancil.  I  do  not  think,  ander  this  section, 
tbilt  the  limitation  of  disqnalification  is  confined 
to  the  electioo  only.  Afiplying  that  limitation  to 
the  rMt  o£  the  Mciioii  the  muit  is  that  the  defen* 


dant  was  not  capable  of  being  a  coancillor  or 
alderman  *'  daring  such  time  "  as  he  was  engaged 
in  business  contracts  with  the  coancil.  Then  we 
must  apply  the  same  const  motion  to  the  58rd 
section  as  we  have  done  to  the  28th,  and  it  follows 
that  the  defendant  was  only  disqunlified  from 
being  an  alderman  during  the  continuance  of  his 
contract  with  the  coancil,  and  as  he  is  not  asserted 
to  have  acted  during  that  time,  but  afterwards, 
he  is  not  liable  to  the  penalty  for  acting  after  the 
disoualification  had  ceased. 

Mellish,  L  J. — I  am  of  the  same  opinion. 

Baoqallay,  J.  a. — 1  am  of  the  same  opinion.  The 
acts  provide  four  cases  in  whicti  the  alderman  or 
councillor  becomes  disqual'fied.  Tbey  are:  If  he 
shall  be  bankrupt  or  insolvent,  or  make  a  composi* 
tion  with  his  creditors,  or  be  absent  from  the 
borough  for  more  than  six  months  at  a  time 
(unless  in  case  of  illness) ;  but  in  the  same  section 
(the  52ud)  it  is  provided  that  on  payment  of 
creditors  or  on  return  to  the  borough,  if  not  other- 
wise disqualified,  the  person  may  be  re-elected.  I 
think  that  whatever  may  be  the  disqualification 
intended  in  the  28th  section,  if  it  had  been 
intended  that  a  person  duly  elected,  who  by  enter- 
ing into  a  contract  with  the  council  had  become 
disqualified  should  be  excluded  from  holding 
office  until  re-elected,  it  would  have  been  specifi- 
cally so  stated,  as  it  is  in  the  class  of  cases 
mentioned  in  the  52nd.  There  are  no  such  words 
in  the  28th  section,  and  I  am  of  opinion  that  the 
judgment  of  the  E.xchequer  Divisidn  was  right 
and  should  bn  affirmed. 

QuAiN,  J. — If  the  contention  for  the  appellant 
is  right,  a  person  once  disqualified  could  never 
i4;ain  act  in  his  office  of  alderman.  "  Daring  such 
time,*'  in  sect.  28,  must  be  applied  to  sect.  53,  and 
he  then  is  liable  to  the  penalty,  if  he  acts  in  the 
office  whilst  interested  in  a  contract  with  the 
council. 

Archibald,  J.,  concurred. 

Judfjmeni  for   defendant.    Judgment  below 
afjlrmed. 
Solicitors  for  plaintiff,  A.  E,  Francis, 
Solicitors  for  defendant,  Stephens  and  Stephens, 
for  Parrait,  May,  and  Sons,  Macclesfield. 


June  22  and  Nov,  10, 1876. 

(Before  James  and  Mellish,  L.J  J.,  Bao- 
6ALLAT,  J.  A.,  and  Quain,  J.) 

The  Mayor,  &c.,   of  Worcrster  v.  The  Assssa- 
MENT  Committee  op  the  Droitwich  Union. 

Poor  rate — Local  board — Rateable  value  of  water* 
works — Charges  limited  by  staiute  11  ^  12  Viet, 
c.  63,  s,  93  {the  Public  Health  Act  184»). 

The  local  board  of  W.  were  the  own**rs  and  occupiers 
of  water ucorkfi  in  the  pnrieh  of  0.,  and  ctcting 
under  sect.  93  of  the  Public  Health  Act  184fi, 
they  supplied  the  inhabitants  of  W,  with  water  on 
an  estimate  which,  after  paying  the  exf»enses  of 
maintaining  the  works,  and  supplying  the  water, 
left  a  very  small  margin  of  profit  to  Hie  board. 
The  respondents,  within  whose  union  the  parish 
of  C,  w*is  situaled,  rated  the  local  board  on  a 
basis  of  the  profit  they  might  have  made,  if  they 
had  been  a  company  occupying  the  works  soleij/ 
fitr  the  purpose  of  making  a  ^ro(U. 

If  eld,  {ys  ♦Iw*  owoTdAng  to  iVa  \tva  twv%VT>Mi>v«^  cS 
tlie  Public  HeoUh.  Ad\^^a,%.^^A>w*^^^'^'^^««*^ 
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were  bound  to  mcJee  an  eetiwate  of  the  ewn  they 
actuary  required  for  the  maintainanee  of  the 
watertoorket  and  could  not  levy  a  larger  eum 
hy  a  water  rate  than  they  were  so  estimated  to 
require,  (2)  {affirming  the  decision  of  the  Divi- 
eional  Court  of  Appeal)  that  they  were  rateable 
for  the  relief  of  the  poor  only  in  respect  of  the 
profit  they  actually  derived  from  the  occupation 
of  the  waterworks^  and  not  in  respect  of  the  profit 
which  a  company  occupying  the  works  solely  for 
the  purpose  of  profit  might  make. 
This  was  an»appeai  from  a  decision  of  the  Divi- 
sional  Coart  of  Appeal  from  Inferior  Courts  giving 
judgment  for  the  appellants  npon  a  special  case 
stated  for  the  opinion  of  the  court  by  ^wnsent 
between  the    parties,    and  by  order  of  Black- 
bam,   J.    in    pursuance    of  the  12  A  13  Vict. 
c.  45,  s.  11. 

The  special  case,  and  the  arguments  and  judg- 
ments in  the  court  below  will  be  found  ante  p. 
140 ;  34  L.  T.  Bep.  N.  S.  288. 

For  the  purposes  of  this  report  the  facta 
sufficiently  appear  from  the  head  note  above,  and 
the  judgments  of  the  Court  of  Appeal  {post). 

By  sect.  93  of  the  Public  Health  Act  1848, 
(11  &  12  Vict.  c.  63)  it  is  enacted  '*  That  whenever 
and  so  long  as  any  premises  are  supplied  with 
water  by  the  local  board  of  health,  for  the  pur- 
poses of  domestic  use,  cleanliness,  or  drainage, 
they  shall  make  and  levy,  in  addition  to  any 
other  rate,  a  water  rate  upon  the  occupier 
except  as  hereinafter  providea,  and  the  rate  so 
made  shall  be  assessed  upon  the  net  annual 
yalue  of  the  premises  ascertained  in  the  manner 
hereinbefore  prescribed  with  respect  to  special 
and  general  district  rate,*'  &o. 

Sect.  94  provides  that  the  water  rate  shall  be 
payable  in  advance,  and  gives  power  to  stop  the 
water  in  case  of  non-payment  of  the  rate. 

Jelf  (with  him  H,  Matthews,  Q.C.),  for  the 
Droitwich  Union,  the  respondents  below. — It  is 
immaterial  whether  the  local  board  make  a  profit 
in  money  out  of  the  work,  or  whether  they  make 
a  profit  at  all.  Ability  to  make  a  profit  is  the  true 
test  of  the  measure  of  the  rateability  under  the 
old  statute  43  Eliz.  [Mellish,  L.  J. — But  is  that 
so  when  you  are  rating  a  public  body  who  are 
bound  not  to  make  any  pront  P]  By  sect.  93  of 
the  Public  Health  Act  1848,  the  local  board  are 
enabled  to  levy  a  water  rate  on  the  inhabitants,  aod 
by  sect.  73  thev  are  enabled  to  buy  premises 
for  the  waterworks.  It  is  their  own  fault  if  they 
do  not  get  the  rateable  value  out  of  the  works. 
The  test,  as  laid  down  in  the  Mersey  Docks  case 
is  that  the  capability  of  owners  and  occupiers  in 
the  district  to  make  profits  in  money  or  their 
equivalent  is  to  be  the  guide  in  rating  them  to  the 
relief  of  the  poor.  The  local  board  are  exactly  in 
the  same  position  as  the  inhabitants  of  Worces- 
ter, and  these  get  substantial  advantages,  although 
not  in  money,  out  of  the  waterworks.  This  case 
differs  from  the  Mersey  Docks  v.  Jones  and  the 
Mfirsey  Docks  v.  Cameron  {llB.,Jj.B^p.4M;20C.B., 
N.  S.,  56),  where  the  trustees  were  expressly  for- 
bidden to  make  any  profit  at  all.  Corporations 
might  reduce  their  rates  to  nothing,  if  the  conten- 
tion of  the  other  side  is  right.  The  case  of  the 
Mayor  of  Liverpool  v.  The  Overseers  of  Wavertree  (30 
Jastice  of  the  Peace,  101)  is  distinguishable  from 
the  present,  for  there  an  expresA  \\im.ti  ^aa  plaioed 
U>  the  profit  which  could  be  made.  He  «2^  cvXa^l 
Aod  r^emd  to 
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Eteg,  T.  Justices  of  HuU,4  E.  A  B.  89;  andnib  mam, 

Reg,  T.  Cooper,  28  L.  J.  18S,  M.  C  ; 
Reg.  V.  Longwood,  21  L.  J.  215.  M.  C. ;  17Q.  B.871; 
R9g,  V.  Kmtmere,  21  L.  J.  13.  M.  C.  ;  17  Q.  B.  551; 
Reg.  T.  Longwood,  13  <).  B.  116; 
Mayor  0/  Liverpool  v.   Overseers  of   Wetd  lkHk%^ 

6fi.&  B.704;25L.  J.  112,M.C.; 
Reg.  T.  Jfoyor  q/  MwmKuUt,  21  L.  J.  IGO,  IL  C. 

Poii^eU,  Q.C.  and  Casile  for  the  local  board,  tha 
appellants  below. — The  local  board  are  not  in  the 
position  of  a  hypothetical  tenant  without  any 
restriction,  for  they  are  obliged  to  supply  ths 
town  with  water  at  a  price.  The  rate  ia  to  be 
made  beforehand  to  meet  the  board's  expenses. 
There  is  no  question  of  deducting  the  expoissi 
from  the  rate.  The  position  of  the  board  is 
precisely  that  of  the  corporation  in  the  Mayor  ef 
Liverpool  v.  The  Overseers  of  Wavertree  (uhi  swp^ 
which  is  a  direct  authority  in  oar  favour.  Thsj 
referred  also  to 

The  Metropolitan  Bonrdt^  Works  t.  Weet  B«»,8 
L.  T.  B«p.  N.  8.  490;  L.  Bep.  6  Q.  B.  198; 

ComrnissUmers  of  Leith  Harbour  t.  Inepecter  of  Qis 
Poor,  L.  Bep.  1  So.  App.  17. 

Jelf  replied. 

Cur  adv,  vulL 

QuAiN,    J.,    who   heard  the  arguments,   died 
before  judgment  was  delivered. 

The  judgment  of  the  court  was  deliTered  oa 
10th  Nov.  by  Msllish,  L.J.,  as  follows.— TIm 
question  to  be  determined  in  this  case  is  on  whU 
principle  the  corporation  of  Worcester  are  to  be 
assessed  to  the  poor  rate  in  respect  of  a  certaJa 
reservoir  and  water  works  situate  within  the 
Droitwich  Union,  which  were  erected  and  an 
maintained  by  the  corporation  under  the  pro- 
visions of  the  public  Health  Act  for  the  parpoei 
of  supplying  the  town  of  Worcester  with  water 
The  corporation  contend  that  '*  the  provisiooi 
of  the  Public  Health  Act  contain  the  onlj 
authority  for  the  appellants  to  charge  a  water 
rate  on  consumers  of  water,  and  that  such  rale 
only  is  authorised  by  the  statute  as  might  be 
reasonabljr  expected  to  be  necessary  to  defray  the 
expenses  incident  to  the  water  supply,  and  fthit 
they  have  no  authority  by  the  said  Act  or  other- 
wise to  receive  any  more  money  from  the  cod- 
sumers  than  is  required  to  pay  the  above- 
mentioned  expenses.  And  further,  that  as  the 
inhabitants  have,  on  the  faith  of  the  existing 
rates,  adopted  the  water  supply  of  the  appeltants, 
and  suffered  their  private  resources  to  fall  into 
disuse  without  special  causes,  it  would  be  a  breacb 
of  good  faith  to  alter  such  rates.  And  that,  there- 
fore, the  appellants  are  only  rateable  for  the  rent 
which  a  tenant  from  year  to  year  would  give  for 
the  land  subject  to  the  existing  rates,  and  tbe 
same  restrictions  (if  any)  as  those  under  whiob 
the  appellants  hold  it,  and  not  that  which  a  tenant 
entirely  unfettered  might  give.  The  respon- 
dents, on  the  other  hand,  contend  that  it  is  rigbi 
to  rate  the  appellants  in  respect  of  the  waterworks 
in  ClainoH  (as  directed  by  sect.  1  of  the  6  A  7 
Will.  4,  c.  96)  at  what  a  tenant  would  irive  witb 
liberty  to  raise  the  price  of  water  as  be  migbt 
think  proper,  so  far  as  not  restricted  by  Imt; 
that  there  were  no  restrictions  by  law  in  tbe 
present  case,  and  that  the  fact  that  appellaDti,  in 
fixing  their  rates,  looked  only  to  the  benefit  of  tbe 
inhabitants  and  ratepayers  of  the  oiiT  of  Wbr 
cester,  only  transfers  the  advantaffe  aiid  beneAief 
\2ii«  ^T^^TV^  \t^\cl  themseWes  to  tDoae  inhalWtf*" 
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that  it  woald  be  unfair  that  the  inhabitants  and 
ratepayers  of  the  citv  of  Worcester  should  enjoy 
this  advantage  and  benefit  at  the  expense  of  the 
parish  oi   Claines  and  the  rest  of  the  Droitwich 
union."    It  has  been  held  by  the  Divisional  Court 
of  Appeal  that  the  contention  of  the  corporation 
ia  right,  and  we  are  of  opinion  that  their  decision 
onght  to  be  affirmed.    There  are  two  (questions  to 
be  considered.    First,  are  the  corporation,  accord- 
ing to  the  true  construction  of  the  Public  Health 
Act,  prevented  from  charging  for  the  use  of  the 
water  a  larger  sum  than  the  sum  they  actually 
require  for  the  maintenance  and  repair  of    the 
waterworks ;  and,  secondly,  if  they  are,  can  they 
be  rated  as  occupiers  in  respect  of  profits,  which 
the  law  does  not  allow  them  to  earn.    Now,  with 
respect  to  the  first  question,  we  think  that  the 
coi^wration  in  making  a  water  rate  under  sect.  93 
of  the  Public  Health  Act  are  bound  to  make  an 
estimate  of  the  sum  they  actually  require  for  the 
maintenance  of    the  water    works,    and  cannot 
legally  leyy  a  larger  sum  by  a  water  rate  than  the 
sum  they  so  require.    The  94th  section  makes  the 
water  rate  payable  in  advance,  and  enables*  the 
supply  of  any  persons  who  neglects  to  pay  it  to  be 
cat  off,  and  we  think  it  cannot  have  been  intended 
that  the  corporation  should  charge  any  person  more 
than  his  fair  share  of  the  sum  which  is  required  to 
maintain  the  waterworks.  There  is  nothing  in  the 
case  to  proye  that  the  6512.  which  is  stated  to  be 
on  the  average  of  eight  years,  the  whole  net  income 
the  corporation  have  derived  from  the  waterworks 
was  not  the  whole  sum   they  required  for  the 
maintenance  of  the  waterworks.     The  question 
then  is  whether,  in  applying  the  rule  given  by 
the  Parochial  Assessment  Act,  the  court  is  to 
consider  what  rent  a  tenant  from  year  to  year 
would  give  for  the  reservoir  and  waterworks,  who 
was  subject  to  the  same  restrictions  the  corpora- 
tion are  subject  to,  or  what  rent  a  tenant  from 
year  to  year  would  give  who  was  subject  to  no 
sach  restrictions,  and  we  are  of  opinion  that  the 
hypothetical  tenant  is  to  be  a  tenant  subject  to  the 
rastrictions.     The    case    of    the    corporation    of 
layerpool,  and  the   overseers  of  Wavertree,  as 
reported  in  the  Justice  of  the  Peace  is  directly  in 
pomt,  and  wo  are  of  opinion  that  case  was  cor- 
rectly decided.    Blackburn,  J.,  there  says,  "  The 
whole  question  turns  on  the  rule  given  by  the 
Parochial  Assessment  Act,  which  says  the  occupier 
is  rateable  at  what  a  tenant  from  jear  to  year  will 
give,  subject  to  the  same  restrictions  as  those 
under  which  the  tenant  holds  it  '*    This  decision 
aeemo  to  us  to  be  right  on  principle.     A.n  occupier 
of  land  is  not  rateable  in  respect  of  the  whole 
profit  derived  from  the  land,  but  only  in  respect 
oi  the  profit  which  he  himself  derives  from  the 
Iftnd.    If  there  be  a  common  in  the  possession  of 
the  lord  of  the  manor,  he  is  not  rateable  in  respect 
of  the  profits  derived  by  the  commoners  from  the 
common,  although,  in  rating  the  lands  of   the 
commoners,  the  fact  of  their  lands  being  rendered 
more  valuable  by  reason  of  the  occupier  being 
entitled  to  a  right  of    common   is    taken   into 
account.    So  in  the  present  case  the  rent,  and, 
therefore,  the  rateable  value  of  every  house  in 
Worcester,  is  increased  by  reason  of  the  occupier 
beine  entitled  to  cheap  water  from  the  waterworks 
of  the  corporation,  and  if   the    corporation   in 
respect  of  the  reservoir  and  waterworks  were 
imted  at  the    profit  which  a  tenant   under   no 
reatriction  could  get  from  the  waterworks,  the 


same  profit  would  be  rated  twice  over.    If  the 
works   were  transferred  to  a    tenant,  who  was 
under  no  restriction  as  to  the  price  he  charged  for 
water,  the  rateable  value  of  the  waterworks  would 
be  increased,  but  there  would  be  a  corresponding 
diminution  of  the  rateable  value  of  the  premises 
supplied  with  the  water.    We  may  also  observe 
that  the  reservoir  by  itself  without  the  power  of 
connecting  the  reservoir  with  the  houses  by  pipen 
running  through  the  streets  is,^  probably,  worth 
nothing,  and  certainly  is  not  worth  600^.  a  year, 
and  it  is  the  same  Act  of  Parliament  which  gives 
the  power  to  lay  the  pipes,  and,  therefore,  creates 
the  value  of    the  reservoir  which  contains  the 
restrictions  on  the  amount  of  profit,  which  the 
occupier  of  the  reservoir  can  earn.    Even  in  the 
case  of  the  reservoirs  of  public  companies  esta- 
blished  by  Act  of  Parliament  to  supply  towns  with 
water,  in  estimating  the  rateable  value  of  the 
repervoirs,  the  court  only  considers  the  amount  of 
profiu  which  the  terms  of  their  Act  enable  the 
company  to  earn,  not  the  profits  which  the  com- 
pany might  earn  if  Parliament  had  enabled  the 
company   to   establish    the  waterworks  without 
restriction  as  to  the  price  to  be  charged  to  con- 
sumers.    So  also  in  rating  a  railway,  or  any  other 
work  made  under  an  Act  of  Parliament,  the  calcu- 
lation must  always  commence  with  the  profits, 
which  are  actually  earned  according  to  the  terms 
of  the  Act  of  Parliament,  not  with  the  profits 
which  might  be  earned  if  the  company  was  un- 
limited in  its  charges.    It  follows,  therefore,  that, 
accordin^r  to  the  contention  of  the  appellants,  the 
corporation  are  rateable  in  respect  of  their  reser- 
voir at  a  higher  sum  than  a  waterworks  company 
established  by  Act  of  Parliament  would  be  rate- 
able, and  are  rateable  on  an  assumption,  which  not 
only  is  not  true,  but  which  cannot  be  true,  namely, 
that  a  tenant  is  in  possession  of  a  reservoir  with 
the  monopoly  of  the  supply  of  a  particular  town 
with  water,  and  is  unlimited  in  respect  of  his 
charges. 

Judgment  below  afirmed. 

Solicitors  for   appellants,    Church,    Sons,  and 
Clarke,  for  SouthaU,  Worcester. 

Solicitors  for  respondents.  Tucker  and  Lake,  for 
Bearcroft,  Droitwicn. 


Saiurday,  Nov.  4, 1876. 

(Before    Colbridgb,    G.J.,    Mellish,    L.J.,    and 

Brett,  J.A.) 

Beg.  v.  Collins. 

Local  hoard — Election — Quo  warranto — Scrutiny 
of  votes — Certifica^s  of  chairman — When  final — 
Miscounting — Judicial  decision — 11  4*  12  Vict, 
c.  63,  s.  27— Pu6Zic  Health  Act  1848. 

At  an  election  of  members  for  a  local  hoard  of 
health,  the  chairman,  acting  under  sect,  27  of  the 
Public  Health  Act  1848,  certified  thai  seven  per- 
sons, of  whom  the  defendant  was  one,  and  had  the 
smallest  number  of  votes,  were  elected.  The  relator, 
who  was  a  candidate,  had  three  votes  less  tlian  the 
defendant.  Upon  a  scrutiny  before  a  judge  of 
assize  without  a  jury,  it  appeared  thai  by  correc 
tion  of  mistakes  in  counting,  the  votes  for  the 
relator  and  the  defendant  were  e^iud ;  that  one 
vote  for  the  relator  had  been  mislaid  and  not 
counted  at  all  \  aud  ilwiit  two  \>oV^  ^w  XX^  t^atert 
which  the  cKawwvan  ^vo^  ^ounA  Vi  \i<k  ^^>^  •««*^ 
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in  fact  invalid,  althoiAgh  no  objection  had  been 
math  to  them  at  the  time  of  their  reception, 
Heid  (affirming  thejtidgment  of  the  Quieen*8  Bench 
Division  bel/w),  on  a  quo  warranto,  that  miatakee 
made    in  the   chairman's    ministerial  capacity 
alone  could  be  inquired  into,  but  that  his  certifi- 
cate was  conclusive  as  to  all  matters  upon  which 
he  could,  by  using  the  means  provided  oy  the  Act, 
come  to  a  judicial  decision,  and  that,  therefore, 
the  chairman^ s  addition  of  the  votes  could,  but  the 
validity  of  the  votes  could  not,  be  questioned. 
This  wns  an  appeal  from  a  decision  of  the  Qaeen's 
Bench  Division  making  absolute  a  rule  to  enter 
the  verdict  for  the  relator  on  a  quo  warranto  issue. 
The  quo  warranto  called  on   tbe  defendant  to 
show   by  what  title  he  acted  as  a  member  of  a 
local  board  of  health.      Plea,  that  the  defendant 
was  dulj  elected,  and  traverse  of  the  plea  by  the 
relator. 

Tbe  issue  was  tried  before  Blackburn,  J.,  without 
a  jury,  at  the  Dorchester  Winter  Assizes  1875.  A 
verdict  was  entered  for  tbe  defendant,  leave  being 
reserved  for  the  relator  to  have  the  verdict  entered 
for  him. 

The  relator  accordingly  obtained  a  rule  nisi  pur* 
suant  to  his  leave  reserved,  and,  upon  cause  being 
shown,  the  Queen's  Bench  Division  (Mellor  and 
Field,  JJ.,  Blackburn,  J.  dissenting)  made  the 
rule  absolute. 
From  this  decision  the  relator  now  appealed. 
The  case  in  the  court  below  is  fully  reported 
ante  p.  173;  34  L.  T.  Rep.  N.  S.  447.  The  facts 
sufficiently  appear  from  the  head  note  above. 

By  sect.  27  of  the    Public  Health  Act  1848 
(11  &  12  Vict.  c.  63)  it  is  enacted : 

That  the  ohairman  shall  on  the  day  immediately  follow- 
ing  thedayof  tbe  eleotion,  and  on  aa  many  days  imme- 
diately saooeeding  as  may  he  neoeasary,  att«nd  at  the 
office  of  the  looal  board  of  health,  and  ascertain  the 
Talidity  of  tbe  votes  by  an  examination  of  the  rate  hooka 
and  snob  other  books  and  documents  as  he  may  think 
nfoessary,  and  by  examining  snoh  persons  as  he  may  see 
fit ;  and  he  shall  oast  np  such  of  the  votes  as  he  shall 
find  to  be  valid  and  to  have  been  dnly  given,  collected,  or 
reoeiyed,  and  ascertain  the  nnmber  of  each  votes  for 
each  candidate.  And  the  candidates  to  the  number  to  be 
elected,  who  being  dnly  qnaliOed,  shall  have  obtained  the 
greatest  nnmber  of  votes,  shall  be  deemed  to  be  elected 
and  shall  be  certified  as  snoh  by  the  said  chairman  nnd«r 
his  hand  ;  and  to  each  person  so  elected  tbe  said  chair- 
man shall  send  or  deliver  notice  of  snch  election ;  and 
the  said  chairman  thall  also  cause  to  be  made  a  list  con- 
taining the  names  of  the  candidates  together  with  (in 
case  of  a  contest)  tbe  number  of  votes  given  for  each  and 
the  names  of  the  persons  elected  ;  and  shall  sign  and 
certify  the  same,  and  shall  deliver  such  list,  together 
with  the  nomination  and  voting  paper  which  he  shall 
have  received  to  the  looal  board  of  hesJth  at  their  first  or 
next  meeting  (as  the  case  may  be),  who  shall  canse  the 
same  to  be  deposited  iu  their  office,  and  the  same  shall 
during  office  lb  ours  thereat  be  kept  open  to  public  inspec- 
tion, t<*gether  with  all  other  docnments  relating  to  the 
elfctioii,  fur  six  months  after  the  eleotion  shall  have 
taken  place,  without  fee  or  reward  ;  abd  the  f  aid  chair- 
man I*  hall  caufe'e  snub  lists  to  be  printed  and  copies 
thereof  to  be  affixed  at  the  usual  places  for  affixing 
notices  for  parochiiil  business  within  the  parts  for  which 
tbe  election  shall  have  been  made. 

The  whole  of  this  Act  is  now  repealed  by  38  A  39 
Vict.  c.  55,  but  the  provisions  of  sect.  27,  as  to  the 
duties  of  the  returning  officer  at  elections  are  re- 
enacted  in  the  new  Act  (Schedule  2,  ss.  51  &  54), 
in  precisely  the  same  terms  as  in  sect.  27,  with  the 
insertion  of  the  following  clause  between  the 
words  '*  Such  votes  for  each  candidate,"  and  "  and 
the  caiididatea" 
Anj  candidate  may  himaeU  attend,  ot  mil  IiVvcuw^vai  \  W%>o«wi  v^\\k\«^  ^>x\.\s^  ik^ \s»3ftJbM!  Brall»  •  }■*• 


agent  to  attend  the  esouBinatUm  and  oaatnur  «p  of  Iks 
votes  ;  any  candidate  or  a^nt  so  atfanidlny  who  obelnsli 
or  in  any  way  interferes  with  the  examination  and  cistiag 
np  of  the  votee,  may,  by  order  of  tbe  retaming  oflMT.  bt 
forthwith  removed  from  the  place  appoiBted  for  UbI 
purpose,  and  shall  not  be  pemlttod  to  retam. 

Cole,  Q.G.  (with  him  Prndet*)*  for  the  defandani 
— The  question  is,  whether  t.be  certificale  of  tbi 
chairman,  the  presiding  officer  at  electioDa  oflood 
boards  of  health,  is  oonolnsive,  or  whether  it  eta 
be  afterwards  cfoeetioned ;  and,  if  so,  in  trbil 
manner  P  Blackburn,  J.,  in  tbe  oourt  below,  gitw 
rea»<on8,  which  are  conclusive,  to  show  that  tlM 
Legislature  did  not  intend,  by  the  enaotineiitt  is 
sect.  27  of  the  Public  Health  Act  1848.  to  mibi 
the  chairman's  certificate  final.  The  A<5t  protidflt 
that  the  voting  and  nomination  papers  bhould  bl 
kept  open  for  the  inspection  of  the  pablic  for  lii 
months,  the  object  being  to  give  the  pablio  an 
opportunity  of  examining  the  TOting  f>aper8  to 
ascertain  whether  the  votes  were  valid.  If  to 
scrutiny  can  be  held,  why  ahoold  the  Totiitt 
fiapers  be  kept  open  at  all  P  Reg.  v.  Morgan  ^ 
L.  T.  Rep.  N.  S.  930 ;  L.  Rep.  7  Q.  B.  26).  should 
have  been  cited  in  the  oourt  below  in  addition  to 
the  cases  there  mentioned.  In  that  case  a  fits 
warranto  went,  where  a  ohairman  had  wron^ 
held  that  a  nomination,  under  sect.  24,  was  bsi 
Under  that  section  a  chairman  can  clearly  hM  i 
judicial  inquiry  into  whether  a  nomination  is  valid 
or  not.  [Bbktt,  J. — The  chairman  is  to  come  toi 
decision  after  using  the  means  of  inquiry  provided 
by  the  Act.  That  is  arriving  at  a  jadicial,  or,  it 
all  even: 8,  a  quasi  judicial  decision.]  It  is  sub- 
mitted that  there  is  no  distinction  between  whit 
a  chairman  does  judicially  or  what  he  does  mim* 
sterially  for  this  purpose.  The  two  capadtifli 
cannot  be  separated.  It  would  be  impossible  to 
ascertain  how  the  chairman  arrived  at  his  retoH; 
whether  by  miscounting  or  improper  rejedkA  of 
votes. 

Kingdon,  Q.C.  (with  him  E.  0.  Benneli),  for  tko 
relator,  were  not  called  on. 

Lord  OoLEBiDGK,  C.J. — In  this  case  wearoatM 
to  reconsider  the  question  decided  in  thejiid^ 
ments  of  the  court  below,  and  it  is  snggestedthift 
the  judgment  of  Mr.  Justice  Blackbaru  should  bo 
followed,  and  that  of  my  brothers  Mellor  and  FMd 
over-ruled.  The  effect  of  the  judgment  of  thi 
majority  of  the  court  below  appears  to  be  tldi: 
that  where,  on  an  election  of  a  local  board,  tkl 
returning  officer  had  made  an  error  in  his  nU* 
sterial  capacity,  the  mistake  may  be  inqnired  iait 
by  means  of  a  quo  warranto  ;  but  where  tbe  mkh 
take  has  occurred  otherwise,  the  certificate  of  tki 
returning  officer  is  final,  and  the  mistake  on* 
not  afterwards  be  inquired  into.  I  am  of  opinioi 
that  the  latter  view  is  the  correct  one.  The  statnti 
is  the  Public  Health  Act  1848,  and  the  impoitm 
section  is  the  27th.  [His  Lordship  here  read  ^ 
section  (ubi  svp.y]  Now,  by  this  section  tbe  diifl^ 
man  is  to  ascertain  the  vaUdity  of  tbe  votes,  aid 
he  is  to  come  to  a  conclusion  on  their  Taliditf  tr 
invalidity  by  the  process  and  means  which  ^ 
Act  affords.  It  might  occar  to  some  minds  thU 
other  means  and  a  better  process  ooald  have  faiii 
provided,  but,  taking  the  section  as  it  stands,  ^ 
Legislature  has  determined  that  the  cbaimuHiMf 
come  to  a  decision  whether  the  TOtea  are  valid  V 
not,  by  examining  the  rate  book  and  witonM 
Ac,  and  that  the  decision  oaonot  be  <|nssti0aodii 
%o  Ivc  «i%>  \\i  \%  yidicittl.    I  am  of  opinioo  thitk  ^ 
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eial  deoiBion  means  arriviDg  at  a  decision  after 
using  means  of  inquiry,  and  1  am  clear  that  under 
this  section  the  chairman's  proceedings  are  judi- 
oiaL  In  this  Act,  if  the  chairman  has  neglected 
or  refosed  to  comply  with  its  provisions,  he  is 
liable  (sect.  28)  to  a  penalty  of  50^.  There  is  no 
qnestion  of  that  sort  here.  In  this  case  there 
were  only  two  votes  with  regard  to  which  the 
question  is  important.  It  is  not  a  question  of 
miscasting,  but  of  votes  which  ought  not  to  have 
been  received,,  because  if  objected  to  they  would 
have  been  found  invalid.  Now  upon  this  the 
point  arises:  Is  the  certificate  of  the  returning 
officer  valid  and  conclusive?  I  think  it  is;  I 
think  the  Act  of  1848  intends  that  the  chairman 
should  make  his  certificate  on  the  result  of  examin- 
ing books  and  witnesses  if  necessary,  and  not 
merely  upon  the  result  of  his  having  cast  up  the 
number  of  the  votes.  So  the  matter  would  stand, 
I  think,  on  the  true  construction  of  the  sta^iute. 
The  extreme  difficulty  and  inconvenience  of  pro* 
Tiding  for  questioning  the  decision  of  the  chairman 
by  quo  warranto  is  obvious,  and  the  diRtinction 
between  calling  in  question  his  judicial  decision 
and  merely  questioning  his  addition,  is  also  very 
plain.  So  obvious  is  the  inconvenience  in  the 
former  case,  that  in  the  case  of  municipal  elections 
an  Act  has  been  passed  to  remove  it,  and  provide 
m  method  of  calling  the  certificate  in  question : 
(85  A  3(5  Vict,  c  38.)  Bat  we  are  not  compelled  to 
depend  entirely  upon  the  construction  of  the 
Act  in  this  matter.  The  very  question  of  the 
conclusiveness  of  the  certificate  has  been  raised 
before  Lord  Cnmpbell  in  Beg.  v.  Cross  (19  L.  T. 
Bep.  O.  S.  35).  Blackburn,  J.  appears  to  have 
been  erroneous  in  thinking  that  Lord  Campbell 
did  not  decide  the  point  in  Reg,  v.  Cross  (ubi  sup,) 
He  decided  it  expressly,  it  being,  as  he  said,  a 
"  novel  and  important  one."  There  were  two  points 
imiaed:  one,  whether  the  chairman  was  properly 
appointed ;  and,  secondly,  whether  his  certificate 
was  final  and  conclusive.  Lord  Campbell  8aid 
that  it  was,  as  far  as  the  validity  of  the  votes  were 
ooncerned,  though  ha  said  it  might  not  be  so  with 
vegard  to  the  correctness  of  the  casting  up.  It  is 
therefore  a  deciHion  (although  at  Nisi  Prius  only) 
of  a  judge  singularly  competent  to  decide  upon 
the  construction  of  statutes,  made  after  full  argu- 
ment by  very  learned  counsel,  and  although  invit- 
ing reviewhl,  no  one  has  yet  asked  to  have  it 
reviewed.  We  are,  therefore,  supported  in  the 
oonstruetion  of  this  Act  by  the  judgment  of  that 
eminent  judge.  I  am  of  opinion  that  the  majority 
d  the  court  below  put  the  true  construction  upon 
the  Act,  and  that  their  judgment  ought  to  be 
affirmed. 

HsLLisH,  L.J. — I  am  of  the  same  opinion.  Ac- 
cording to  the  ordinary  construction  of  statutes 
creating  a  new  elective  body,  the  proceedings  of 
that  body  can  be  questioned  in  the  Court  of 
Qoeen's  Bench,  but  when  the  Act  provides  other- 
wiae»  those  proceedings  cannot  be  questioned  at 
alL  Here  judicial  and  ministerial  powers  are 
nren  by  the  Act  to  the  Chairman  of  the  Local 
&Mtfd.  I  think  the  words  are  clearly  sufficient 
to  give  judicial  powers,  and  the  Act  then  says 
tliftt  he  shall  oast  up  such  votes  **  as  he  shall  find 
to  be  valid."  I  think  that  the  finding  of  the  votes 
to  be  valid  is  a  judicial  proceeding,  because  he  is 
to  decide  after  examination  of  the  rate  book  and 
vitneaaea.  It  is  true  that  he  has  not  power  to 
•amine  witneaaes  on  oath,  bat  the  inquiry  is  still 


a  quasi  judicial  one.  The  casting  up  of  the  votes 
is  clearly  only  ministerial ;  I  think  the  latter  pro- 
ceeding may  be  questioned,  but  not  the  former. 
It  w>*uld  be  a  great  inconvenience  that  proceedings 
of  this  nature  should  be  open  to  question  on  quo 
warranto,  and  the  Legislature  may  have  had  that 
inconvenience  in  view  when  the  27th  section  was 
enacted.  I  think  that  the  opinion  of  Lord  Camp- 
bell in  Beg,  v.  Cross  was  correct,  and  that  we  must 
follow  it.  Another  Act  has  been  passed  as  to 
municipal  elections,  making  a  reform  in  a  similar 
case  to  this.  And  as  to  the  election  of  local 
boards,  there  is  a  clause  in  a  later  Act  (sects  88  A 
39  Yict.  c.  55,  sch.  2  and  seq.)  that  any  candidate 
or  his  agent  may  be  present  at  the  examination  of 
voting  papers,  but  not  giving  any  appeal  from  the 
returning  officer*s  finding  on  tne  validity  of  the 
votes.  I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Queen*8  Bench  Division  ought  to  be 
affirmed. 

Bbett,  J.A. — I  am  of  the  same  opinion. 

Amfhlett,  J.A. — On  the  whole,  I  am  not  pre- 
pared to  differ  from  the  result  of  the  judgment  of 
the  rest  of  the  court,  but  I  must  say  that,  it  not 
supported  by  the  authority  of  Lord  Campbeirs 
opinion,  I  shonld  have  had  great  difficulty  in 
coming  to  a  conclusion  in  this  case,  because  I  think 
that  the  Act  was  not  intended  to  give  judicial 
power  to  the  chairman,  but  when  I  find  the 
contrary  opinion  in  a  decision  of  Lord  Campbell, 
given  so  long  ago,  and  not  questioned  up  to  this 
time,  aud  when  I  find  that  the  Legislature  has 
passed  an  Act  of  Parliament  to  allow  agents  to  be 
present,  I  come  to  the  conclusion  that  it  may  have 
been  intended  in  the  Act  of  1848  that  the  chair- 
man should  inquire  judicially  into  the  validity  of 
the  votes,  and  that  his  certificate  should  be  final. 

Judgment  afirmed. 

Solicitor  for  the  relator,  McArthur. 

Solicitors  for  defendant,  Coombe  and  TTatn- 
ujrigkt. 


Dec,  9  and  II,  1876. 

Stone  v.  The  Mayor,  Aldeeuen,  and  Bubgessju 

Of  Yeovil. 

Waterworks  Clauses  Act  1847  (10    7m5/.  c.  17)— 

Lands   Clauses  Consolidation  Act  1845  (8^9 

Viet,  c,  18)  s,  9— Diversion  of  streams — Tenant 

for  life — Injury  to  land — Compensation — Ultra 

vires, 

A  reference  to  valuation,  under  sect.  9  of  the  Lands 
clauses  Consolidation  Act  1845,  may  be  had  m 
ths  case  of  ** permanent  damage  or  injury**  to 
lands  held  by  a  tenant  for  life,  as  well  as  to 
lands  "  to  be  purchased  or  taken  from  any  party . 
under  any  disability  or  incapacity,*'  Src. 

Defendants,  a  muni^pal  corporation,  were,  under 
a  local  waterworks  Act,  which  incorporated  the 
Lands  Chivies  Consolidation  Act  1845,  and  the 
Waterworks  Claus  s  Act  1847,  empowered  to 
"  take,  use,  divert,  and  appropriate  **  certain 
streams  and  sources  of  wafer,  and  amongst  others 
a  stream  which  flowed  to,  and  was  essential  to 
the  working  of,  a  mill,  of  which  tlie  plaintiff  w<u 
ttmant  for  life.  Defendants  accordingly  gave 
pla^ntif  notice  of  their  inttntion,  i/(s  dx-ov^  ^^& 
whole  of  the  stream,  aad  d^dt  VjAt»  a»^  ^vQ«f\  t 
great  portion  of  U. 
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Bnbteqvttitly,  by  an  agreement,  made  under  the 
potaert  of  IKe  tpecial  Act,  plaintiff  and  defendant* 
agreed  to  refer  to  two  mtrvtyore  "  the  amount  of 
compensation  money  to  be  now  paid  by  the  eor- 
porcUwm  for  the  damage  vihieh  the  oaner  or 
ovmere  for  the  time  being  of  the  laid  premiiee 
may  mtstain  by  the  abelraclion  of  the  whoU  of  the 
raid  ttrnamt,  ^c,"  lehich  the  corporation  toera 
empowered  to  take  and  diverL 
The  MJtrveyore  aere  unable  to  agree,  and  a  third 
Kurveyor  woe  nominated  under  eefi.  9  of  the 
Landt  Olaueea  Coneolidation  Act  ISi^,  who  made 
kia  atcard,  aeieeeing  a  sum  an  wmpenialion  for 
the  "permanent  damage  and  injury  which  the 
'  T  the  time  being  uf  the  above- 
,  may  have  enetained,  or  shatl 
nr  may  eiutain  by  the  abatraction  of  the  whole  of 
the  ttreami,"  Sfe. 
The  plaintiff  sued  the  defendante  to  recover  the  (um 
ao  aeieeeed,  and  filed  hie  etatemeni  of  claim 
eetting  out  the  above  facie,  and  claiming  the 
amvunt,  and  a  mandamus  directing  the  defen- 
danti  to  pay  it  into  the  bank,  under  the  prouieione 
of  the  Landa  Clauaee  Coniolidafion  Act  1845. 
The  defendants  demurred. 

Held  {affirming  Ike  dedMon  of  the  Common  Pleae 
Division),  that  the  defendants'  reference  to  valua- 
tion was  not  ultra  vires  ;  that  there  had  been  a 
good  valuation  under  sect.  9  of  the  Lands  Clauses 
Oonaolidation  Act  1845  ;  and  that  the  plaintiff 
was  entitled  to  compentation  in  respeU  of  the 
whole  of  the  streams  which  the  defendants  had 
given  him  notice  of  th^ir  intention  to  lake,  and 
not  vierely  in  respect  of  so  much  of  the  streams  as 
had  been  already  taken. 
Affb&l  hMm  a  decisioQ  o£  the  Common  Pleaa 
Dt  vision. 

The  paee  in  the  court  below  is  fully  reported 
.-H(e  p.  235 ;  34  L.  T.  Rep,  N.  S.  874. 

The  factF,  forthe  Qurpoeei  of  the  present  report, 
^ufBciently  appear  from  tho  head  note  above,  and 
the  jadgments  (post). 

Sect.  9  of  8  A  9  Vict.  c.  18  enacts  that, 
Tbe  pnral»aa  money  or  aompenntioD  to  ba  paid  for  any 
landa  to  b«  pnroliaaed  or  takan  from  any  party  DDdec  any 
diaability  or  inoapaoity,  and  not  having  power  to  aall  or 
iionvay  >acb  landa  oioept  Dnder  the  proTiaiona  r.t  this,  or 
the  apacial  Aot,  and  the  oompennatioa  to  be  paid  for  any 
p«rm>Dant  damage  or  injury  to  any  aaeh  land*,  ahaU 
not,eioept  BheTe  the  aame  ahall  haie  beau  cetarmined 
by  the  verdiot  of  a  jnty,  or  by  arbitration,  or  by  tha 
Talnation  o[  a  aanejor  appointed  by  two  joalioai  under 
tbs  proviaion  hereinafter  oontainad.  ba  leaa  than  ahall  be 
datwrained  by  tha  valuation  of  two  able  praeticial 
Burvayari,  one  of  whom  aball  be  nominated  by  the  pro- 
molara  oC  tha  nDdartaking.  and  tha  other  by  the  other 
party,  and,  it  aach  two  anrverois  cannot  agree  in  tbe 
valnation,  then  by  anch  third  aurvByor  aa  any  two 
iatticea  ahall,  npon  application  of  either  party,  after 
Dotioa  to  the  otber  party,  for   that  pnrpoaa  nominate. 

Sect.  22  enacts  that. 

If  no  agrvmant  ba  ooma  to  betwaan  tha  promotera  of 
:he  nndertahiBg  and  tue  owners  of  or  partiaa  by  this  Aot 
enabled  to  aall  and  DonvFy,  or  releaae  any  landa  taken  or 
raqairrd  for  or  injuriouily  affeated  by  the  aieontion  of 
the  nndertaking.  or  any  intereat  in  aaah  landa,  as  to  the 
valne  of  anob  Undn.  or  of  any  intareat  tberein,  oraa  to 
iha  oompenaation  to  ba  made  in  reapeot  thereof,  and  If 
in  any  anoh  oaae  tha  oompeniation  olaimed  ahall  not 
eioeed  501.,  the  aame  iball  be  aettlad  by  two  jiutioaa 

If  exceeding    50i.    the    compensHtion   is   to  be 
Bottled  bj  arbitration  or  by  tbe  venliol  of  a  jury  : 
la.  23.) 
Aad  aect.  68  euaote  tbat. 


If  any  par^  ahaU  be  entitled  to  uy  ood 
raapeot  of  any  landa,  or  if  any  iateraat  tl 
aball  havs  been  taken  for  0r  injarianalj  al 
eieontion  of  tha  worka,  and  for  wluoh  the 
the  trndertaking  aball  not  have  made  aatul 
the  proTlaiona  of  thia  or  the  apaoial  Aot, 
tnaorporated  therewith,  and  If  ue 


■ntioa 


anoh  oaae  ahall  eioeed  the  inm  ai  Ml.,  iBoh  parb  ■» 


lelawfd 


Ddertakinff  ol 
anatnre  ol  tl 


.  _ aettlad  by  arbitrition,  or  by  the  vwdietel 

jary  as  be  ahaU  tbink  fit,  and,  if  mob  party  deau-  '- 

—  "- aetUed  by  arbitratioD,  it  ahall  bell 

~~    BDtioe  in  writirf  to  the  proBowa 
of  looh  hii  deatre,  atatinc  is  aaah 

the  intereat  in  •noh  lands  in  rei^aal 

bioh  he  olaima  oompeuation,andtbeaBavDta(eaa- 
peniation  ao  olaimed  thanin  ;  and  nnleea  tha  proaotan 
□t  tha  nndertakin^  ha  wiltinf  to  pay  the  amonnt  of  eoB. 
panration  ao  claimed,  and  ahall  enter intoa  writtaaegiaa 
msnt  for  that  pnrpoea  within  tatentj-one  daya  after  tta 
reoeipt  of  any  anah  uotioe  from  any  party  ao  aatillad,  tti 
eame  ahall  he  Battled  by  aiUbataon  in  tha  Banner  hMia 
provided. 

The  sectioa  then  goee  oa  to  provide  for  tb* 
mode  of  settlinii  compensation  bj  a  jaiy- 

The  6th  section  of  the  Waterworka  GlaOMaAet 
1847  (10  &  11  Vict.  c.  17),  enacts  tbat. 

Where  by  the  apedal  Aot  tbe  nndartakara  aUl  ka 
empowered,  for  the  pnrpoae  of  ooDatmotiDg  or  anppMw 
watarworka,  to  lake  or  iu«  any  landa  or  atreaBa,  o 
wiae  than  with  the  oonaetit  of  tbe  ownera  aad 
thereof,  they  ahall,  in  eiaroiaing  tbe  powera  a  _ 
them,  be  anbjeot  to  tha  proriaiona  ao'l  reetjtetkma  aea- 
tained  in  thia  Aot,  and,  if  tba  landa  be  aitaatad  in  Ba|> 
land  or  Ireland,  to  the  pioiiaiaaa  and  laabioiiaa 
conUined  in  tha  l>nda  CUnraa  ConaoUdation  AotlSIL 
nod  ahall  make  to  the  ownera  and  ooonpiara  of,  and  afl 
the  pattiee  interetted  m,  any  land  or  atmaaia  takatc 
aaed  for  the  parpoee  of  the  apeeial  Aot,  or  injazioarty 
affeated  by  the  oonatroetion  or  Biaiotenanoe  of  tbe  wstka 
thereby  nntborieed,  or  otharwira  by  tbe  eaeoatioa  of  tta 
inwera  thereby  oontarred,  fall  oompanaatioB,  to  ha 
uoBitained  In  tha  mannec  provided  by  Uta  I^nda  <3aaa« 
Couaolidation  Aot  1B15. 

And  sort.  12  enacts  that ; 

Snbjaot  totbeproviiionaaDdreatriotiDna  in  thia  and  tka 
special  Act  and  any  Aot  inoorporated  tharawitb,  tin 
undertakera  may,  amongat  other  thinsa,  froa  time  ta 
tima  divert  acd  impoond  the  water  from  the  aliiaM 
mentioned  for  that  pnrpoae  in  tha  aproial  Aot,  oclka 
plana  or  hooka  of  referenoe,  andalter  the  onuaa  of  an 
ench  aCraama,  not  bein^  navigable,  and  alaa  take  aiM 
wateri  aa  may  be  found  in  and  nnder  or  on  the  bade  b 
be  taken  for  oonatruotini  the  worka  ;  Provided  al«4^ 
tJiat  in  the  aieroiae  of  tbe  aaid  powua  tbe  iiiiilmlaknl 
e  aa  oan  be,  Aa.,  and  ahali  aaka 
partiea  iotereatad  for  bU  daaafM 
cualaiDed  by  tbem  throDgh  the  eieralee  of  aiuA  powwa 

Kingdim,  Q  C.  aod  H.  Gary  Baiter  for  tha 
ilefendaute. — The  agreement  for  sabmisaion  to 
valuHtion  is  ultra  vires  on  the  part  of  ths  defan* 
ilants  :  [The  Askbury  Bailioinr  Carriagt  and  /taa 
Company  v.  Riehe,  33  L.  T.  Rep.  N.  8.  *50; 
L.  Rep.  7  H.of  L.553;  44 L.  J.  185,  Ex. ;  sMibi 
Frend  and  Ware's  Precedents  as  to  AfcreenMoU 
rtUra  vires.)  The  plaintiff  is  onlr  tenant  for  lifa 
iind  the  remainderman  ma;  repa^nato  tbe  anaoce- 
ment,  and  require  to  be  paid  afjain.  When  Hit 
Hgreenient  was  made,  the  deotsioa  in  FiaiiiaJT 
Tlie  Mayor  of  Bradford  (21  Beav.  402)  «aa  aq*- 
posed  to  be  Ian,  bnt  it  has  since  been  ovemJid 
Of  Bush  V.  The  Trowbridge  WateryDorks  fUmpmm 
(32  L.  T.  Rep.  N.  S.  182;  L.  Rep.  19  Ex.  »1); 
affirmed  bv  the  Lords  Jnatices  (33  L.T.  Ba|k.H.8. 
137;  L.  Re'p.  10  Oh.  459),  The  latter caaeabowsd*- 
fendaots  are  not  purchasers.  The  plaintiff  baa  Bit- 
talcen  his  remedy  inprooeedinff  lutdar  aecLftof  tki 
Lands  Clauses  Act,  whioh  doea  not  afuilj  to  ev- 
sequential  damage,  but  only  to  prorcrtj  poniaMl 
1B\4  &ua%\g&  \a  «ueh  property.     pta»»i — —   *  * 
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Ct.  Of  Aff.]  Stomx  v.  Thx  Matob,  Aldekxin,  and  Bttbobssss  of  Ykoyil.  [Ct.  of  Afp. 


sion  of  persons  under  disability?]  The  court 
below  eliminated  "  snch "  from  sect.  9  of  the 
Lands  Glauses  Consolidation  Act,  and  introduced 
*'  or  to  be  sustained  '*  into  sect.  12  of  the  Water- 
works Clauses  Act ;  "  such  "  may  be  referred  back 
to  the  heading  of  the  group  of  sections  which 
is  **  with  respect  to  purchase  of  lands  by  agree- 
ment." Croft T.  London  and Norih^Weatem Bailway 
Oomvany  (3  B.  &  S.  436 ;  32  L.  J.  113,  Q.  B.), 
whicn  was  relied  on  for  the  plaintiff  below,  does 
not  apply.  Button  v.  London  <md  South-Western 
BcUhoay  Company  (7  Hare  259)  was  also  cited. 

Petherami  for  tne  plaintiff. — It  must  be  taken 
on  demurrer  that  the  allegations  in  the  statement 
of  claim  are  true.  It  is  stated  that  it  was  within 
tiie  defendants'  power  to  take  the  water;  that 
notice  was  g^ven  that  there  was  a  permanent 
injury  to  plaintiff's  property,  and  that  the  agree- 
ment was  duly  made.  By  the  Waterworks  Clauses 
Act  1847,  the  special  Act,  and  the  Lands  Clauses 
Consolidation  Acts  together,  the  parties  are 
entitled  to  enter  into  an  agreement  as  to  assessing 
the  amount  under  sect.  9  of  the  Lands  Clauses 
Consolidation  Act;  and  by  the  Waterworks  Clauses 
Act,  and  the  special  Act,  they  are  entitled  to 
make  the  compensation  a  sum  payable  at  once, 
"  Such  "  in  sect.  9  is  to  be  construea  as  Bramwell, 
JAl.  has  suggested.  [Cockbubn,  C.J. — The  local 
Act  tr^ts  the  taking  of  the  water  as  the  acquiring 
of  a  right,  not  as  a  mode  of  injuriously  affecting 
the  land.]  This  is  an  actual  purchase  of  property 
under  the  Acts;  but  if  it  were  a  case  of  "in- 
juriously affecting  "  lands,  sect.  22  and  sect.  23  of 
the  Lands  Clauses  Consolidation  Act  show  that 
sect.  6  and  sect.  9,  were  meant  to  apply  to  it. 
The  defendants  were  intra  vires  in  making  the 
ap^reement  to  refer,  and  compensation  has  been 
nightly  assessed  for  the  taking  of  the  whole 
stream. 

Kingdon,  (j.C.  replied. 

CocKBXJBN,  C.J. — The  appellants,  the  municipal 
corporation  of  Yeovil,  the  defendants  in  the  suit 
below,  were,  by  a  local  Act  of  Parliament  pass^i 
in  1870,  empowered  to  construct  waterworks  for 
snpplying  tne  borough  of  Yeovil  and  a  certain 
a4)<^o®i^^  district  with  water.  For  this  purpose 
they  were  empowered  to  "  purchase,  enter  upon, 
take,  use,  get,  divert,  and  appropriate  the  streams, 
springs,  waters,  and  sources  of  water  shown  on  the 
deposited  plans,  and  described  in  the  deposited 
books  of  reference."  The  Waterworks  Clauses 
Act  1847  and  the  Lands  Clauses  Consolidation  Act 
of  1845  are  incorporated  with  the  local  Act.  Among 
the  streams  so  authorized  to  be  taken  was  one 
which,  rising  some  distance  above  a  mill  and 
premises  of  which  the  respondent,  the  plaintiff  in 
the  suit  below,  is  seised  as  tenant  for  life,  and 
flowing  onwards  to  his  mill  and  premises,  was 
essentud  to  the  working  of  the  mill.  The  appellants, 
under  the  powers  of  their  Act,  gave  notice  to  the 
respondent  of  their  intention  to  divert  and  appro- 
priate the  whole  of  the  stream,  and  they  proceeded 
to  take  and  divert  a  great  portion,  but  not  the 
whole  of  such  water ;  the  necessary  effect  of  this 
diversion  of  the  water  being  to  cause  serious  and 
permanent  injury  to  the  respondent's  mill.  A 
correspondence  took  place  between  the  solicitors 
for  the  respective  parties,  and  an  agreement  was 
drawn  up,  upon  which,  after  reciting  the  Act  of 
Parliament,  and  that  the  corporation,  for  the 
purposes  of  the  waterworks,  **  intend  from  time  to 
time  to  take,   nse,  divert^  and  appropriate  the 


waters  "  in  question,  and  that  Stone,  as  tenant  for 
life  of  a  certain  mill  called  Withyhook  Mill,  was 
interested  in  such  streams,  each  party  proceeded, 
according  to  the  terms  of  the  9th  section  of  the 
Lands  Claases  Consolidation  Act,  to  appoint  "  an 
able  practical  surveyor  to  determine  the  amount 
of  compensation  to  be  paid  by  the  corporation  for 
the  damage  which  the  owner  might  sustain  by  the 
abstraction  of  the  whole  of  the  said  streams, 
springs,  and  waters."  The  surveyors  so  appointed 
not  being  able  to  agree,  application  was  made  on 
behalf  of  both  parties,  according  to  the  provisions 
of  the  section,  to  two  justices  to  appoint  a  surveyor 
to  determine  the  amount  of  compensation,  which 
was  accordingly  done,  and  the  amount  assessed  at 
93/.  9s,  bd.  The  plaintiff  having  instituted  a  suit 
in  the  Court  of  Common  Pleas  for  a  mandamus  to 
the  corporation  to  deposit  the  amount  according 
to  the  provision  of  the  69th  section  of  the  Lands 
Clauses  Act,  the  defendants  demnr  to  theclaim,  their 
contention  being  that,  in  entering  into  the  agree- 
ment, they  were  acting  uUravires;  that  having  taken 
a  portion  of  the  water  only,  they  were  not  bound  to 
make  compensation  beyond  the  extent  to  which  the 
abstraction  of  the  water  in  the  individual  instance 
might  injuriously  affect  the  mill  and  premises ;  in 
support  of  which  contention  they  mainly  relied 
on  the  authority  of  a  recent  decision  of  the  Master 
of  the  Bolls  in  a  case  of  Bush  v.  The  Trow- 
bridge Water  Company,  upheld  by  the  Lords 
Justices  on  appeal,  in  which  a  portion  of  the 
water  of  a  stream  having  been  diverted  before  it 
reached  the  plaintiff's  land,  it  was  held  that  com- 
penfiation  could  not  be  claimed  for  the  loss  of  the 
stream,  but  only  so  far  as  the  diversion  of  the 
quantity  taken  injuriously  affected  the  plaintiff's 
land.  The  present  case  is,  however,  plainly  dis- 
tinguishable from  that  of  Bush  v.  Th**  Trow* 
bridge  Water  Company ;  for  in  the  latter  case  the 
water  company  took  power  to  divert  only  a 
portion  of  a  brook  which  flowed  through  the 
plaintiff's  land,  and  though  the  portion  abstracted 
prevented  the  stream  from  being  of  the  same 
practical  benefit  in  the  way  of  irrigation  to  the 
plaintiff  which  it  had  before,  the  brook  or  stream, 
though  seriously  diminished  in  quantity,  continued 
to  flow  through  the  land  as  before,  and  it  is  upon 
this  that  the  judgments  of  the  Master  of  the  Rolls 
and  the  Lords  Justices  appear  to  have  proceeded. 
In  the  present  case  the  corporation  have  taken 
power  to  divert  the  whole  body  of  the  stream,  and 
gave  notice  of  their  intention  to  the  plaintiff  so  to 
do,  and  the  case  comes  within  the  decision  of  Lord 
Romilly,  in  Ferrand  v.  The  Mayor  of  Bradford, 
which  is  by  no  means  overruled  by  the  decision 
in  the  Trowbridge  case.  Under  these  circum- 
stances the  plaintiff  becomes  entitled  under  the 
section  of  the  local  Act,  and  under  sect.  6  of  the 
General  Waterworks  Consolidation  Act,  to  com- 
pensation for  the  value  of  the  entire  stream,  and 
not  merely  to  compensation  proportionate  to 
the  degree  in  which  his  land  may  be  injuriously 
affected  by  their  partial  abstraction  of  the  water. 
By  sect.  8  of  the  local  Act,  the  corporation  are 
empowered  to  enter  npon  and  take  and  appro- 
priate the  stream  and  waters  to  which  the  Act 
relates  as  a  whole,  not  to  take  as  much  of  them  as 
they  may  find  convenient,  or  as  much  as  they 
think  it  expedient  to  take  from  time  to  time. 
The  owner  or  occupier  of  a  stream  so  tak^^ci  ^^\)k^ 
have  a  perfeot  T\^Vi\»  Ui  wvj  ^^^  "^wi  tww^»  vi«.sk  >i«>» 
whole  OT  noue."  IL^  irovsX^  wfs^i  Vw^  ^Tv^g^\» 
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say,  *'  yoa  shall  not  take  the  water  from  time  to 
time,  leaving  me  in  entire  nncertainty  when  yoa 
will  take  all  or  none,  or  how  much  you  will  find  it 
convenient  to  take  next.''  And  here  the  corpora- 
tion gave  notice,  as  I  think  by  the  Act  of  Parlia- 
ment they  were  bound  to  do,  of  their  intention  to 
take  the  whole,  and  while  they  became  entitled 
to  take  were  bound  to  take  the  whole.  The 
position  of  the  respective  parties  would  obviously 
otherwise  be  most  unequal.  Under  these  circum- 
stances, I  am  of  opinion  that  the  corporation,  if 
they  took  any  of  the  water,  were  bound  to  pay 
for  the  whole  before  they  could  acquire  the 
right  to  take  any.  If,  having  acquired  the 
right  to  take  the  whole,  they  found  it  more  conve- 
nient to  take  it  by  instalments,  leaving  the  residue 
to  flow  on  in  its  usual  cour^^e,  and  giving  the  land- 
owner the  benefit  of  it  in  the  meantime,  tliey 
might  possibly  have  the  right  to  do  so,  but  they 
oould  not  compel  the  landowner  to  accept  com- 
pensation on  each  renewed  taking.  Now,  where 
the  whole  of  a  stream  or  other  water  is  taken, 
both  the  general  and  the  special  Acts  treat  the 
right  or  interest  in  the  water  as  a  substantive 
right  or  interest  which  may  be  transferred  and 
tflJcen,  and  the  value  of  which  may  be  assessed 
and  compensated,  and  not  as  something  merely 
sabordinate  to  the  land,  the  loss  of  which  must  be 
looked  at  only  as  it  injuriously  affects  the  land. 
The  6th  section  to  the  general  Act  expressly  says 
that  compensation  is  to  be  made  "  for  the  value 
of  streams  so  taken "  as  distinguished  from 
damage  to  land  or  streams  occasioned  by  the 
exercise  of  statutory  powers  given  to  take  the 
water.  No  doubt,  in  estimating  the  value  of  a 
stream,  it  is  necessary  to  take  into  account  the 
use  to  which  it  can  be  put  relatively  to  the  land. 
In  itself,  except  so  far  as  the  value  of  the  fishing 
may  be  concerned,  the  value  of  a  private  stream 
is  insignificant.  It  is  only  in  so  far  as  the  water 
can  be  made  available  for  purposes  of  irrigation, 
or  for  watering  cattle,  or  the  like,  or  as  adding  to 
the  value  of  the  property  as  ornamental  water, 
that  water  can  be  said  to  have  value,  and  the 
compensation  to  be  paid  for  its  loss  must,  practi- 
cally speaking,  be  measured  by  the  determination 
in  the  value  of  the  land  occasioned  by  such  loss. 
Neveitheless,  when  a  statute  says  that  where 
water  is  taken  its  value  must  be  assessed  and 
paid  for,  it  seems  to  follow  that  before  any  of  it 
can  be  taken  that  value  must  be  paid,  and  that 
the  water  cannot  be  taken  in  parts  and  compensa- 
tion be  made  in  proportion  as  the  value  of  the 
land  becomes  from  time  to  timp  affected  by  the 
loss.  The  difficulty  consists  in  applying  the  Lands 
Clauses  (Consolidation  Act,  to  which  it  becomes 
necessary  to  resort  for  the  purpose  of  determining 
the  amount  of  compensation  to  be  paid  in  such 
a  case  as  the  present.  The  plaintiff,  being  tenant 
for  life  only,  could  not,  except  by  virtue  of  this 
last  mentioned  Act,  claim  for  more  than  his  life 
interest,  or  bar  those  in  remainder;  but  by 
sect.  7  a  tenant  for  life  is  enabled  to  do  so 
whether  in  respect  of  an  estate  in  land,  or,  as  in 
this  case,  in  respect  of  an  interest  in  water. 
But  by  tho  9th  section  the  compensation, 
except  where  the  same  shall  have  been  deter- 
mined by  the  verdict  of  a  jury,  or  by  arbi- 
tration, or  the  valuation  of  a  surveyor 
appointed  by  two  justices  l^for  all  which  modes 
of   proceeding     provision     \a    made    b'j    \«A«t 
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shall  be  determined  by  the  valaation  of  two  able 
practical  surveyors,  one  to  be  nominated  by  each 
party,  and,  if  these  cannot  agree,  by  a  thin)  ear- 
vejor  to  be  nominated  by  two  justices.     Thonsh 
dealing  in  this  part  of  the  Act  only  with  the 
power  of  a  person  under  disability  to  convey  the 
whole  estate,  the  framers  of  the  9th  section  have 
further  applied,  as  it  were  by  anticipation,  its  pro- 
visions to  permanent  damage  or  injury  to  lands 
held  by  these  parties,   that  being  obvioasly  the 
meaning  of  the  words  *'  such  lands,*'  which  words 
cannot,  I  think,  be  struck  out  as  sarplasage,  being 
on   the  contrary  words    essential    to    the    tme 
meaning  of  the  enactment.     But  with  this  we  an 
not  concerned,  inasmuch  as  we  are  here  deaKng 
with  the  substantive  right  to  the  water,  and  not 
with    any  consequential    damage    either  to  the 
water  or  the  land  by  reason  of  the  obatraction  of 
any  part  of  the  stream.    The  diflSculty  consisti 
in  applying  the  7th  and  9th  sections  of  the  Act  to 
a  case  not  of  voluntary  purchase  and  conveyance, 
to  which  this  part  of  the  Act  and  these  sectioos 
relate,  but  to  a  case  in  which  the  water  13  taken 
compulsorily.     Looking,  however,  to  the  fact  that 
upon  the  amount  of   compensation  or  purcfaaae 
money    ascertained    to    be    payable    to    pereons 
under  disability,  but  entitled  nnder  the  statafte 
to  convey,  being   paid  into    the  account  of  tbe 
accountant-general   under  sect.  69,  snch  persons 
must,  under  the  operation  of  sect.  75,  convey  tbe 
land  or  water,  as  tho  case  may  be,  to  the  pro- 
moters of  the  undertaking,  and  that  in  sect.  9  the 
mode  of  proceeding  adopted  by  the  parties  in  this 
case  is  mentioned  as  one  that  may  be  adopted  for 
ascertaining  tbe  value,  though  it  is  there  referred 
to  with  reference  more  immediately  to  the  matter 
of   voluntary    sale,    it  seems  to  me  that  opoa 
entering   into    this  agreement  the  plaintiff  may 
be  considered  as  having  been  ready  and  willing 
to  convey   and  the  defendants  to  accept  the  con- 
veyance   of  the  plaintiff's  right    in    the    water, 
on  the  amount  of  compensation  being  assessed  bj 
this  mode  of  proceeding.    The  tenant  for  life  was, 
under  sect.  7,  enabled  to  convey  the  interest  in 
the  water,  provided  sect.  9,  which  was  intended 
to  protect  the  interests  of  thoee  in  remainder,  was 
complied  with.  It  was  competeht  to  the  defendants 
to   agree   to  the  necessary  steps  being  taken  to 
satisfy  the  exigency  of  sect.  ?,     It  was  to  the  in- 
terest of  both  parties  that  this  sbould  be  done  in 
order  to  obviate  the  necessity  of  any  other  fonn 
of  proceeding.  If  this  course  bad  not  been  adopted, 
recourse  must  have  been  had  to  a  jury,  or  to  arbi- 
tration on  a  different  form  as  provided  by  the  Act 
It  was,  as  it  seems  to  me,  clearly  compelent  for 
the  parties  to  proceed  as  they  nave  ^ne  under 
the  9th  section.    I  cannot,  therefore,  say  thati  in 
entering  into  the  agreement  to  which  the  plate* 
tiff  seeks   to  hold    tho   defendants    bound,   the 
latter  were  in   any   way  acting  ultra  vireHf  and 
are    therefore    entitled    to   have   the    agreement 
treated  as  invalid.     I  am  of  opinion    that  this 
appeal  must  be  dismissed.    The  judgment  of  tbe 
Common  Pleas  Division  must  bo  affirmed. 

Bramwell,  J.A. — I  am  of  the  same  opinion. 
Notwithstanding  that  the  Lord  Chief  Justice  baa 
stated  the  facts,  I  think  it  will  be  convenient  if  I 
shortly  mem  ion  how  I  appreciate  or  understand 
them.  Plaintiff,  as  the  tenant  for  life  of  this  miH 
was  entitled  to  the  flow  of  water.  The  defendaBli 
>[iv^^  ^\^^uxi»»l\.Qe  to  take  the  whole  of  tbe  water; 
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it  were  not  that  the  defendants  were  aathoflsed 
to  do  what  thejr  have  done  under  the  Act  of  Par- 
liament.   But  that  entails  upon  the  defendants 
that  they  must  in  some  way    coropensat^    the 
plaintiff,  either  by  purchasin^!^  the  right  from  him 
to  do  what  they  havedone,or  by  compensating  him 
for  the  damage  they  have  done,  and  acoordiuKly 
the  plaintiff  and  the  defendants  have  agreed  that 
the  defendants  should.    This  is  how  I  understand 
the  facts ;  and  I  have  no  doubt  the  meaning  is,  that 
the  defendants  are  to  have  for  ever  the  right  to  do 
that  which  they  are  doing  at  this  moment,  and 
pay  the  price  of  compensation  therefor.     But  the 
plaintiff,  being  only  tenant  for  life,  could  not  agree 
to  a  price  less  than  should  be  fixed  by  two  able 
pructical  surveyors,  or  in  their  default  by  a  third 
able  practical  surveyor  appointed  by  two  justices. 
The  plaintiff  could  agree  to  such  sum  as  should  be 
fixed  by  feuch  able  practical  surveyor  or  surveyors, 
and  he  has  agreed  to  take  it  on  behalf  of  himself 
and  his  remainderman,  and  the  defendants  agreed 
to  pay  compensation  in  this  way,  and  accordingly 
each  appointed  an  able  practical  surveyor,  and  in 
default  of  the  agreement  of  those  two,  the  justices 
appointed  a  third  surveyor,  and  he  has  estimated 
a  value  which,  according  to  the  agreement,  ought 
to  be  paid  by  the  defendants,  but  they  object  to 
do  so.    Therefore  the  plaintiff  brought  an  action 
for  a  mandamus  to  compel  them  not  to  pay  him, 
bat  to  pay  the  money  in  at  the  appointed  place. 
Under  these  circumstances — these  being  the  facts 
aa  I  appreciate  them — the  question  is  whether  the 
agreement  is  ultra  vires ;  that  is  to  say.  whether 
the  defendants  could  agree — whether  they  could 
iu  point  of  law  validly  make  such  an  agreement 
as    this,  and  the  question   is  ju8t  the   8ame  as 
though  the  plaiiititf  had  been  a  tenant  in  fee  and 
the  money  bad  only  to  be  paid  to  hirn.     Could  the 
defendants  agree   with  a  tenant   in   fee   for  the 
purchase  from  him  once  for  all  of  the  right  to  do 
that  which   they    have    done    and    which    they 
propose  continuing  to  do  P     Now  I  am  of  opinion 
that  they  could    lawfully  and   int  a  vires   have 
entered  into  such  an  agreement  as   that.     The 
first  question  I  put  to  myself  is  what  I  pat  to 
Mr.  Kmgdon  in  the  coarse  of  the  argument.     If 
this   agreement  cannot  be  entered  into,  what  ia 
the  remedy  of  the  plaintiff  and  those  who  shall 
come  after  him   under  this   statute?    And   Mr. 
Kingdon  answered,  as  I  think  he  was  bound  to  do : 
**  He  must,  from  time  to  time,  as  he  is  damaged, 
under  the  68th  section  of  the  Lnndd  Glauses  Act, 
which  is  incorporated  with  the  private  Act  of  this 
oompany,  take  proceedings  under  that  section." 
Then  are  those    proceedings   to  be  taken  daily, 
monthly,  yearly,  or  every  five  years  ?     It  is  said, 
Well,  if  there  is  a  damage  to  the  extent  of  hOl,  in 
the  coarse  of  a  month,  why  should  not  the  man 
have  it  at  once,  and  if  the  parties  cannot  agree, 
take  proceedings  under  the  68th  section  P  or,  if 
not  monthly,  why  not  every  five  years  P     Is  it 
oonceivable  that  the  Legislature  can  have  intended 
to  leave  the  parties  in  such  a  condition  that  all 
that  can  be  done  to  adjust  their  rights  is  that 
there  must  be  continually  recurring  proceedings 
nnder  the  68th  section?     lam  convinced  that  it 
cannot  be  so,  anless  by  some  extraordinary  over- 
sight on  the  part  of  the  Legislature,  and  I  thiuk 
it  not  unreasonable  to  approach  the  construction 
of  the  other  sections  of  the  Act  with  the  idea 
that  this   cannot    have  been   the    meaning,  and 
that  there  most  have  been   some  other.    Look* 


ing  at  the  private  Act,  it  seems  to  me  that 
under  sect.  8  the  defendants  have  power  to 
purchase  out  and  out  the  right  which  they  pro- 
pose to  exercise  for  all  time,  oeoause  sect.  8  says 
that  they  may  make  and  maintain  the  waterworks 
and  enter  upon,  take,  and  use  the  lands  described, 
ond  may  purchase,  enter  upon,  take,  use,  get,  di- 
vert, and  appropriate  the  streams,  springs,  watera, 
f  nd  sources  of  water.  Now,  what  does  it  mean  by 
saying  that  they  may  purchase  the  streams  and 
sources  of  water  ?  It  does  not  mean  merely  that 
they  may  purchase  of  somebody  the  land  in  which 
the  stream  or  source  ot  water  arises,  for  that  would 
not  bo  purchasing  the  water,  because  it  is  not  the 
water  ot  the  landowner  to  sell.  He  may  sell  all 
the  land,  or  he  may  sell  all  his  rights  in  the  springs 
which  rise  in  the  land,  but  he  has  no  right  of 
withholding  the  water  from  those  persons  to  whom 
it  would  come  in  the  natural  course  of  things. 
Therefore  that  cannot  be  the  meaning  of  the  Act. 
The  only  sensible  meaning  that  we  can  attach  to 
these  words  is,  that  the  water  can  be  purchased  in 
this  sense — that  no  riparian  owner  to  whom  it  may 
come  shall  have  a  right  to  complain.  In  other 
words,  the  defendants  may  purchase  from  all  the 
riparian  prop'ietors  the  right  to  divert  the  water 
withoiit  complaint.  That,  I  think,  is  the  obvious 
meaning  of  the  Act.  Tiiis  opinion,  so  far  as  it 
goes,  is  not  inconsistent  with  the  decision  in  the 
Trowhridije  case.  If  I  thought  it  was,  seeing  who 
gave  the  judgment  in  that  case,  1  should  say  what  I 
am  saying  with  the  greatest  hesitation  and  reserve  ; 
but  in  the  Trowbridge  case  the  question  was  diffe- 
rent altogether  from  the  one  we  have  now  to  decide. 
'  As  1  understand  the  Irowbridge  case,  it  was  an 
attempt  to  make  the  corporation,  who  wanted  a 
part  of  the  stream  only,  take  the  whole  of  if, 
which  was  very  properly  refused.  On  these 
grounds,  therefore,  I  think  under  sect.  8  of  the 
local  Act  there  was  power  to  enter  into  this 
bargain.  If  I  am  wrong  in  this  view,  I  think  it 
would  not  matter,  because  I  think  the  case  would 
then  come  within  sect.  9  of  the  Lands  Clauses 
Act.  I  do  not  think  the  word  "such"  in  that 
section  ought  to  be  rejected,  but  it  cannot,  to  my 
mind,  be  read  literally  as  it  stands,  or  there  would 
bo,  as  Mr.  Justice  Brett  ruled,  this  absurdity,  that 
compensation  is  to  be  arranged  for  permanent 
injury  or  damage  to  lands  which  did  not  continue 
to  belong  to  the  landowner,  but  which  had  been 
taken  by  the  company  themselves.  I  agree  with 
the  Lord  Chief  Justice  that  the  word  "such" 
means  "so  owned,"  and  that  compensation  is  to 
be  made  for  permanent  damage  or  injury  to  any 
lands  "  so  owned."  The  language  of  the  section 
may  \^e  inaccurate,  but  I  hold  that  to  be  the  mean- 
ing of  it.  Mr.  F(>theram  called  our  attention  to  the 
22nd  section.  I  suppose  he  meant  to  point  out 
that  under  the  agreement  clauses  an  agreement 
was  made  for  compensation.  If  that  is  so,  sup- 
posing the  case  not  to  como  within  the  68th 
section,  I  think  it  is  within  the  9th  section  of  the 
Land  Clauses  Act,  and  for  the  same  reason  as  I 
have  already  given.  Now  is  there  a  power  given 
of  compensating  once  for  all  ?  I  hola  that  under 
the  68th  and  9th  Sections  together  there  is  such  a 
power.  Consequently,  whether  this  is  to  be  treated 
as  a  purchase  or  as  compensation  for  lands  injuri- 
ously affected,  it  was  clearly  competent  for  the 
parties  to  enter  into  the  agreement  the^  h^:;^ 
entered  iiitiO\  ^Vi^  %\vo\>\^   \\\«3   w>x^    ^^^ww*^- 
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should  not  be  so.  Take  the  oane  of  lands  injuri- 
ously affected.  Suppose  lights  are  obstructed. 
It  could  not  be  said  that  the  tenant  should  bring 
his  action  and  claim  compensation  under  the  68th 
section,  as  the  injury  takes  place  "  from  time  to 
time."  It  may  be  said  that  what  obstructs  the  light 
is  of  a  permanent  character.  I  do  not  know  that 
that  is  so.  People  may  alter  their  works,  or  the 
obstruction  may  be  made  more  permanent. 
Therefore  you  cannot  say  the  damage  is  the 
same  for  all  time.  Then  the  case  of  a  wtiy  may 
be  put.  It  is  an  inconvenience  to  a  person  if  a 
way  be  diverted  so  that  his  premises  are  made 
more  difficult  of  access,  and  he  is  entitled  to  com- 
pensation. It  may  be  that  more  people  are  coming 
by  that  way  at  one  time  than  at  another,  and 
therefore  the  inconvenience  is  greater.  But  there 
is  no  doubt  he  may  have  compensation  onoe  for 
all.  It  may  be  said  that  it  is  impossible  to  put  a 
value  on  so  unoertain  a  thing  as  this,  as  the 
damage  at  one  time  may  consist  in  taking  half,  or 
a  quarter,  or  the  whole  of  the  water.  Now  I  am 
satisfied  a  value  can  be  put  upon  it.  Any  able 
practical  surveyor  might  state  a  fair  sum  as  what 
ought  to  be  paid  for  any  part  necessary  to  be 
taken.  I  may  refer  to  a  case  within  my  own 
knowledge,  for  I  was  counsel  in  it — that  of  the 
New  Biver  Company.  That  company  bought  the 
right  of  taking  oat  of  the  Lea— not  a  certain 
(juantity  of  water,  but  as  much  as  they  could  take 
if  they  pleased  by  a  gauge  constructed  in  a  par- 
ticular way.  It  did  not  follow  that  they  always 
took  the  whole.  If  the  springs  of  the  New  Biver 
were  abundant  they  took  none ;  if  they  were  low 
they  took  a  great  deal;  and  there  was  a  pro- 
portionate value  set  upon  what  they  did  take. 
There  are  other  arguments  of  inconvenience  and 
otherwise  why  this  should  be  so.  What  is  the 
miller  to  do  P  When  he  knows  once  for  all  that 
he  will  have  no  further  compensation  for  what 
has  happened,  he  will  adjust  his  mUl  to  the 
probable  supply  of  water  which  he  expects  to  get. 
For  instance,  if  the  mill  originally  required  a 
power  of  water  called  "  A,"  and  if  he  calculated 
that  only  half  the  water  had  been  taken,  he  might 
reduce  bis  mill  accordingly.  What  is  he  to  do 
when  the  supply  is  precarious  P  If  he  keeps  the 
origmal  mill  he  requires  the  whole  of  *'  A,"  and 
if  he  gets  only  half  of  "A"  it  will  not  work. 
That  is  hard  upon  him  and  on  the  corporation. 
But  if  he  reduces  the  mill  to  the  half  of  '*  A," 
and  it  works  properly,  the  corporation  may  say, 
"You  are  not  damaged  at  all;  all  the  mill  you 
have  got  is  properly  worked."  That  is  a  difficulty 
which  may  ari»e  from  this  mode  of  compensation, 
that  it  niuy  be  either  inordinate  or  inadequate. 
Another  observation  is  this :  If  the  plaintiff  is  to 
recover  in  consequence  of  his  lands  being  in- 
juriously affected  by  the  execution  of  the  works, 
he  would  bo  met  by  this  difficulty— although  I 
do  not  attach  much  importance  to  it :  the  com- 
pany might  say,  '*  It  is  not  by  our  works  we  have 
done  what  you  complain  of;  it  is  because  we 
choose  to  use  certain  sluices  in  a  particular  way." 
I  think  the  Legislature  meant  to  say  that,  when 
the  works  are  executed  in  such  a  way  as  that 
they  can  be  so  used  as  to  damage,  compensation 
is  to  be  paid,  and  it  is  giving  a  reason  why  the 
compensation  should  be  oi.ce  for  all  and  not  from 
time  to  time.     It  is  to  be  observed  that  these 
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properly  within  that  section.  If  not,  it  comes 
properly  within  sect.  68  of  the  Lands  ClMises  AoL 
I  think  the  words  '*from  time  to  time**  mean 
this,  that  it  may  be  that  ''from  time  to  time" 
there  will  be  an  alteration  in  the  amoont  of 
permanent  damape  done,  or  within  the  power  of 
the  company  to  cb,  just  as  a  railway  company,  or 
any  company  that  takes  lands,  might  obetruet 
lights  by  a  permanent  building,  and  then  mif^t 
afterwards,  under  their  powers,  farther  obstruct 
those  li^i^hts.  That  is  the  sort  of  case  of  **  fron 
to  time  "  which  the  Legislature  oontemplates.  In 
the  result,  therefore,  I  am  of  opinion  that  then 
was  a  power  to  purchase  this  right  under  the  M 
section  of  tSe  local  Act;  that  if  there  was  mi, 
there  was  a  power  to  agree  npon  a  oompensatioo 
to  be  paid  under  the  9th  and  68th  sections  of  the 
Lands  Clauses  Act  ;and  that  the  oaae  before  us  ii 
equally  good,  whether  the  one  or  the  other 
construction  is  right ;  and  oonsegaently  that  the 
judgment  of  the  oourt  below  is  right,  and  should 
be  dBrmed. 

Amphlbtt,  J.A. — I  am  of  the  same  ODinian. 
The  case  has  been  so  fully  gone  into  that  I 
shall  make  but  few  observations.  In  fact  I  should 
make  none  were  it  not  for  the  impression  thai 
seems  to  have  been  in  the  mind  of  the  cooit 
below,  and  in  which  I  am  unable  to  agree,  thst 
the  case  of  Ferrand  y.  Mayor  of  Bradford 
was,  in  fact,  overruled  by  the  case  of  Busk  v. 
The  Ttiivohridge  WaJterworiU  Company,  I  entiralv 
agree  with  what  the  Lord  Chief  Justice  has  said, 
that  those  two  cases  stand  perfectly  well  together- 
that  one  does  not  overrule  the  other;  and  I  am 
firm  in  that  view,  because  the  case  of  Ferramd  v. 
The  Mayor  of  Bradford  was  cited  both  before  the 
present  Master  of  the  Bolls  and  before  the  Lordi 
Justices,  and  neither  one  nor  the  other  ever  alluded 
to  the  case,  or  ever  stated  that  they  overruled  it, 
which  they  would,  I  think,  as  a  matter  of  courtesy 
in  so  recent  a  case  as  that  had  they  intended  to  & 
so.  It  is  hardly  credible  that  thej  woold  hate 
overruled  it,  if  they  intended  to  do  so,  without 
giving  some  reasons.  If  joa  look  at  their  judg- 
ment you  will  find  theydistinguish  it  altogether 
from  the  former  case.  What  was  the  former  case? 
The  Corporation  of  Bradford,  as  it  appeani  by  the 
report,  under  their  power  to  take  the  whole  or 
what  they  wanted  from  time  to  time,  had,  before 
the  Bill  was  filed,  taken  the  whole  of  the  waler 
flowing  througn  the  plaintiffs  lands.  The  qoestini 
was  whether  that  was  a  purchase,  so  that  the 
corporation  could  be  called  upon  to  deposit  the 
presumed  value  before  they  could  be  allowed  to 
go  on  with  the  diversion  of  the  water.  Thej 
having,  by  the  terms  of  their  Act,  power  to  por* 
chase  the  stream,  by  taking  the  whole  of  the  water, 
had  destroyed  the  stream  which  came  through  the 
plaint  iff  *s  property,  and  the  Master  of  the  BoUi 
held  in  that  case  that  it  was  a  purchase  of  the 
stream,  and  therefore  the  provisions  of  the  Act 
obliged  them  to  pay  the  presumed  value  into 
court  before  they  oould  take  it.  The  sabeequeut 
case  was  this  :  there  was  a  similar  power  to  take 
the  whole  or  a  part.  All  the  ddFendants  had 
done  there  was  to  divert  a  portion  of  the  stream. 
The  wish  of  the  plaintiff,  becanse  they  had  so 
taken  a  portion,  was  to  say,  **  Now  you  have  lakMi 
a  part,  and  you  must  purchase  the  whole,**  and  be 
prayed  an  m junction  upon  that  groond.    Both 
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sta'eam.    The  defendants  bad  power,  under  their 
Act,  to  take  a  portion  of  the  stream,  and  the 
plaintiffs  mast  go,  under  the  85th  section  of  the 
Lands    Glauses    Consolidation   Act,  and   obtain 
oompensation  for  the  injury  done  to  the  stream, 
and  to  his  land,  by  their  takinff  a  portion  of  the 
water.    lb  appears  to  me,  therefore,  that  those 
two  cases  stand,  and  I  should  be  sorry  if  it  were 
understood  that  the  former  case  overruled  the 
latter.    Now  the  present  case  is  exactly  the  same 
as  the  case  of  Ferrand  y.  The  Mayor  of  Bradford. 
There  is  power  topurcbase  the  stream,  and  lookin^!^ 
at  the  General  Waterworks  Ant,  combined  with 
the  local  Act,  they  hare  power  if  they  like,  to  take 
"from  time    to  time,*'    either  the    whole   or  a 
portion.     Under    these    circumstances    I   agree 
with  what  my  learned  brothers  have  said,  that  in 
this  case,  like  the  case  of  Ferrand  y.  The  Mayor  of 
Bradford,  it  is  a  purchase  of  the  whole  stream, 
and  therefore  the  purchasing  clauses  appear  to  me 
to  be  the  clauses  that  govern  the  case.    But  if  I 
am  wrong  in  that,  supposing  that  it  does  not  oome 
within  the  purchasing  clauses,  but  comes  within 
the  85th  section,  which  enables  compensation  to 
be  given  for  damage  done  to  land,  I  think   the 
result  in  this  particular  case  is  exactly  the  same. 
The  result  would  not  have  been  the  same  if  the 
application  here  had  been  to  oblige  them  to  pay 
the  full  value  of  the  stream  into  court,  as  in  Buehf 
ccue.    That  could  not  be  done.    The  plaintiff  is 
merely  coming  here  for  compensation    for    the 
damage  done  to  him  by  diversion  of  the  stream, 
and  therefore,  supposing  that  it  comes  under  the 
85th  section,  it  appears  to  me  that  compensation 
can  be  obtained  in  that  manner  precisely  in  the 
uune  way  as  if  it  were  a  purchase.    There  is  some 
little  ambiguity  in  the  sections,  but  when  you 
examine  them  particularly  you  will  find  that  there 
can  be  no  doubt  that  a  limited  owner  can  obtain 
under  the   clause    full    compensation,  both    for 
himself  and  the  remainderman,  for  the  damage 
either  done  or  apprehended  to  the  land.    It  is 
admitted  that  if  it  were  a  purchase,  that  is  so, 
because  under  the  purchase  clauses  of  the  Act  a 
limited  owner  can  dt-al  with  a  corporation  or  a 
company  exactly  the  same  as  if  he  were  the  owner 
in  fee,  subject  only  to  the  reservation  that  if  the 
prioe  is  not  settled  by  arbitration  or  by  the  verdict 
of  a  jury,  then  the  agreed  price  must  not  be  less 
than  what  may  be  found  by  two  able  practical 
snry^yors.    Then  you  come  to  the  68th  section, 
which    provides    for  compensation   for   damage. 
The  68tn  section  does  not  in  so  many  words  say 
that  a  tenant  for  life  shall  be  on  the  same  footing 
as  a  tenant  in  fee,  and  he  can  get  compensation 
not  only  for  himnelf   but  for  those    who  shall 
saoceed  him,  but  if  you  look  at  the  next  section  it 
is  necessarily  inferred,  because  that  section  refers 
not  only  to  the  purchase-money  of  land  arising 
from  a  sale,  but  proyides  also  for  the  compensation 
to  be  paid  for  any  permanent  dama^re  done  to 
**  any  such  land."    The  inference,  therefore,  is  that 
any  tenant  for  life  is  as  much  able  to  bargain  for 
any  such  permanent  damage   as   for  purchase- 
money.    Supposing  that  to  be  so,  it  is  further  con- 
firmed by  section  9,  which,  as  my  Lord  Ghief 
Jnstioe  and  brother  Bramwell   have  both  said, 
dearly  includes  cases  of  compensation  for  damage 
as  weu  as  of  purchase-money,  because  I  cannot  m 
the   least   agpree   with    the    suggestion    of    Mr. 
Sjngdon  that  those  words   in  section  9,  **  com- 
pensation to  be  paid  for  anj  pormanent  damage  or 


injury  to  any  such  lands"  may  mean  compensation 
for  injury  done  to  mines  or  anything  of  that  sort. 
They  don't  appear  to  me  to  be  thinkmg  of  that  at 
all.    I  entirely  agree  with  the  construction  my 
brother  Bramwell  mentioned  in  the  course  of  the 
argument,  that  it  means  any  lands  belongmg  to 
parties  under  disability.    Therefore  I  cannot  Mnree 
with  what  the  court  below  seemed  to  consmer, 
that    the   word    "  such "     might    practically    be 
eliminated  from  the  section  lutog^ther.     If  you 
eliminate  the  word  "  such  "  altogether,  you  arrive 
at   the  absurd  notion  that  a  person  having  an 
absolute     interest    as     tenant     in     fee,    would 
have  to  submit  to  the  valuation  of  a  practical 
surveyor  before  forming  a  new  contract.      But 
when  you    construe  "  take    such   lands"  as  re- 
ferring   to    a     person    under    disability,    then 
the  whole  thing  is  rendered  perfectly  clear  and 
distinct.    I  think  this  shows  the  tenant  for  life 
had    power  to   bind    the    remainderman.    Then 
the  question  is  raised  whether  under  this  state- 
ment of  claim  it  is  made  out  that  he  has  done  so. 
What  the  parties  did  was  to  enter  into  an  agree- 
ment.   I  am  now  assuming  that  the  tenant  for 
life  could  if  he  liked  settle  the  price  with  the  cor- 
poration, subject  only  to  the  9th  section;  well,  then, 
they  were  evidently  intending  te  go  under  the 
9th  section ;  they  agreed  that  the  prioe  should  be 
settled  by  two  able  practical  surveyors  whom  they 
named,  and  if  they  agreed  that  should  be  the 
price,  they  did  not  intend  to  go  any  farther.    Well, 
the  surveyors  did  not  agree.     The  tenant  for  life 
might  possibly  have  objected  to  resorting  to  the 
justices  in  onier  to  have  a  third  able  practical 
surveyor  appointed.     But  the  8th  paragraph  of 
the  claim    says  that  the  defendants  themselves 
made  application  to  the  justices  to  appoint  an  able 
practical  surveyor,  and  the  plaintiff  consented  to 
It.      Taking  that  allegation,  what  is  it  P      The 
tenanc  for  life  having  power  to  agree  upon  a  price 
what  he  says  is  this, "  We  will  not  trouble  ourselves 
to  fix  the  price  now.     I  agree  with  you  that  you 
shall  have  the  stream  for  such  a  price  as  under  the 
9th    section     an   able    practical    surveyor    shall 
appoint."    Haying  settled  that  price  by  reference, 
it  seems  to  me  all  that  is  requisite.    When  he  has 
reported  that  yalue,  the  9th  section  is  complied 
with,  and  then  the  whole  matter  is  settled.    For 
these  reasons  I  think  the  demurrer  is  bad. 

Judgment  below  ajfirmed. 

Solicitors  for  plaintiff,  Worry,  Robins,  and 
Burgee,  for  Thoa,  Ffooks,  Sherborne. 

Solicitors  for  defendant,  Wediake  and  Lette,  for 
H,  B.  Batten,  Yeovil. 


Nov.  27  and  Dec.  21, 1876. 

BbG.  v.  AsPINAXL  AMD  OTHBBS. 

Oonepiracy— Indictment — Intent  to  deceive  persomt 
buying  shares  in  a  company — Rules  of  Stock 
Exchmge — Error. 

The  defendants  were  indicted  for  a  criminal  con* 
spiracy  and  found  guHty  on  the  first  two  counts 
of  the  indictment. 

The  second  count  alleged  thai  the  defendants,  who 
were  direcf<Mrs,  Sfc,  of  a  new  company,  had  con* 
spired  to  deceive  the  members  of  the  committee  of 
the  8to6k  Bxchar^e,  and  to  induce  them,  contrary 
to  the  intent  of  certain  of  their  rules^  to  ordAx  o. 
quotation  of  tKe  sKares  oj  \Va  t«fw^a«v>|  x^v  V>^ 
ojjieidl  lirt  of  tKe  Stock  ^qwiUati^e^  w^  "^  ^a«it^»% 
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to  persuade    dioers    Uege  suhjedts,  who   should 
thereafter  buy  and  sell  the  shares  of  the    said 
company,  to  believe  tJiat  the  said  company  was 
duly  formed,  and  had  complied  with   the  said 
rules,  so  as  to  entitle  the  company  to  have  their 
shares  quoted  in  the  official  list    of  the    Stock 
Exchange.** 
The  defendants  asoigned  error. 
Held  (affirming  the  decision  of  the  Queens  Bench 
Division  below),  that  the  second  count  contained 
averments  which,  if  taken  to  be  proved  in  d  sense 
adverse  to  the  defendants,  sufficiently  supported 
the  charge  of  criminal  conspiracy. 
The  defendants  were  indicted  for  a  criminal  con- 
spiracy, and  -were  found  guilty  on  the  first  two 
counts  of  the  indictment. 

The  defendants  afterwards  moyed  in  arrest  of 
judgment  in  the  Queen *s  Bench  Division,  and  the 
Court  discharged  the  rule.  Judgment  was  there- 
upon entered  up  and  sentence  pronounced,  and 
the  defendants,  Aspinall  and  Knocker,  then  brought 
error. 

The  case  in  the  court  below  will  be  found  re- 
jwrted  ante  p.  412;  35  L.  T.  Rep.  N.  S.  738. 

The  two  counts  of  the  indictment  upon  which 
rrror  was  as8i>rned,  were  as  follows  : 

First  oount  against  Joseph  Aspinall,  William  Wbyte, 
Charles  Knocker,  John  Saonders  Moir,  and  two  others : 
That  by  a  deed  made  and  dated  the  27th  March  1802,  an 
Qudertaking  was  propo^^ed  to  be  carried  on  thenceforth 
in  a  bnildinir  then  erected  near  Tbrogmorton- street,  City, 
for  the  transau^ibg  of  bn\  ing  and  selling  the  pattlic  stocks 
or  funds  of  this  kiugdom,  and  a  capital  sum  of  20,0002. 
had  been  then  subscribed  for  setting  on  foot  and  carry- 
iug  on  the  said  undertaking  under  the  name  of  '*  The 
Stock  Exchange,*'  and  was  then  oivided  into  400  tthares  of 
50L  each,  aud  nine  persons  were  then  appointed  trustees 
and  managers  of  the  undertaking,  and  due  providion  was 
then  made  for  election  of  trustees  and  managers  from 
among  the  proprietors  of  the  undertaking  to  fill  up  vacan- 
cies, bO  that  there  should  be  niuo  buoh  trustees  and 
managers.     Anl  for  the  management   and  transacting 
the  concerns  of  the  uudertakinir,  thirty  persons  had, 
prefions  to  27th  March  1802,  been  chosen  by  ballot  at  a 
general  meeting  of   the  proprirtors,  a  committee   for 
general  purposes,  and  due  prorision  was  then  made  for 
an  annual  election  by   ballot  of  thirty  proprietors  of 
**  The  Stock  Exchange,**  to  act  for  the  term  of  one  year 
as  aforesaid,  and  the  committee  for  ireneral  purposes 
wt  re  thenceforth  empowered  to  have  tho  sole  manage- 
ment,  regulation,  and  direction  of  all  the  concerns  of  the 
undertaking,  except  the  treasurerrhip  thereof,  and  the 
direction  and  management  of  the   building: s,  and  were 
empowered  to  admit  such  persons,  whether  proprietors  or 
not,  as  they  should  think  proper,  to  attend  and  frequent  the 
building  called  the  Stock  Exchange,  for  the  transacting 
therein  the  business  ( f  a  stockbroker  or  jobber  for  one 
year,  to  be  computed  from  the  25th  March  in  each  year, 
and  at  a  price  of  admission  fixed  by  the  trustees  and 
managers  aforesaid.    And  that  from  and  after  the  date 
of  the  deed,  and  at  the  time  of  taking  the  inqoieition,  the 
management,  &c.,  of  thee  inoerns  of  the  undertaking,  ex. 
cept  as  aforesaid,  had  been  and  were  carrie<i  on  by  the  com- 
mittee for  general  purputics  of  the  Stock  ICxchaoge,  and 
who  bad  from  time  to  time  adopted  rules  and  regulations 
for  the  conduct  of  business' on  the  i^t  'ck  Exchauge  which 
were  ill  full  lorce  and  effect  in  respect  of  the  members  of 
the  Stock  Exchange  and  Stock  Exchange  transactions, 
and  the  committee  for  geiteral  purposes  had  full  power 
Hud  authority  to  exfclany  member  of  the  Stock  Exchange 
who  Tiolated  any  of  tne  regulations  fo  adopted,  or  failed 
to  comply  with  any  of  the  recisions  of  the  committee. 
Aveiment,  that  heretofore  J.  Aspinall  and  W.  Whyte 
had   been  directorn  «»f    a    public  company,  called    the 
Kupion  Fuel  and  Gas  Company  (Limited),  and  on»  G.  P. 
Knocker  had  been  the  seuretary  and  public  officer  of 
the  company,  and  G  S.  Fry,  J.  S.  Mciir,  and  C.  Knocker 
had  been  persons  aidir  g  auo  asoisting  in  the  establish- 


wtDtff  the  compariy ,  and  that. the  oompany  had  proposed 

to  rmise  a  capital  of  35  UOOl.  by  tubs*  T\p\\ons  ol  sY\aT%&%  ol  \  %V«x«%  vA  \\m  Q((^<av«uiy   had    not 

i/.  each,  in  addition  to  15,0001   reptea^uled  b^  \b,Wi  *  v^V^u\«%,  ^v». 


fnlly  paid-up  Bbarea,  for  the  porpoae  of  oafiyinf  o«t  tks 
objects  of  the  company,  and  thai  the  ooiapaiiy  was  m 
all  respeota  a  new  oompanj.  And  that  all  poMBS 
dealing  in  the  shares  oif  a  new  oompany,  aooordiBC 
to  the  rales,  regolationa,  and  ntag«fl  of  the  Stoek 
Exchange,  when  saoh  new  oompaoy  had  boI  yiit 
received  the  appointment  of  a  speolal  Mttlin^  day  is 
respect  of  the  transaotiona  in  the  aharaa  of  aiiQli  mm 
oompany,  required^  for  the  porpoee  of  makinf  th«r 
oontraots  and  bargains  in  respect  of  tiie  aharea  cnf oroeablt 
according  to  the  ralee  and  regnlationa  of  the  Stock 
Exchange,  that  a  speoial  settling  day  ahoold  be  filed  by 
the  committee  for  general  pnrpoaee  <tf  the  Stook  Ezehaagt, 
npon  which  settling  day  all  shareii  which  had  been  thir»> 
tof ore  bought  and  sold  should  be  deliTored  and  paid  for 
according  to  the  rules,  regulations,  and  neagea  of  thi 
Stock  Exchange.  And  that  on  April  1,  187^  an  appli- 
cation bad  b^n  made  by  and  on  behalf  of  AsptaaU, 
Whyte,  G.  P.  Enooker,  Fry,  Moir,  and  C.  Knockwti 
the  committee  for  generid  purpoaea  of  the  Stock  Kreheagt 
to  appoint  a  epeoial  settling  day  for  tranaaotiooa  in  tfat 
shares  of  the  oompany,  and  therenpon  it  beoame  and  «m 
necessary  that  the  oompany  ahonld  oomplj  with  tks 
terms  of  certain  rnlee  duly  issned  and  pabUahed  by  tks 
committee,  and  which  rules  were  and  are  aa  foUovt  :— 
'*  127.  The  committee  will  appoint  a  epeoial  aettl^  dif 
for  transactions  in  the  shares  of  a  new  company,  providsa 
that  no  allegation  of  fraud  be  snbetantiated ;  that  than 
has  been  no  misrepresentation  or  soppreeeion  of  matMsil 
facts  ;  that  sufBoient  scrip  or  aharea  are  ready  tm 
delivery ;  and  that  no  impediment  eziita  to  the  eettls 
ment  of  the  acoonnt.  12^.  The  aecretary  to  the  shsie 
and  loin  department  shall  g^re  one  week'a  notioetoths 
Stock  Exchange  of  an^r  application  for  a  apodal  eettliag 
day  for  transactions  in  the  sharea  of  a  new  company 
previous  to  such  application  being  aabmitted  to  tks 
committee,  and  shall  require  the  prodootion  of  the 
following  dooomenta,  via ,  the  prospeotna,  the  Act  of 
Parliament,  the  articles  of  association,  or  a  oertifioali 
that  the  company  is  oonstitnted  npon  the  cost  book 
system,  under  the  Stannary  LawH ;  the  original  apph- 
cations  for  shares,  togsthi^  with  the  allotment  book 
si/ned  by  the  chairman  and  secretary  to  the  oompoay, 
and  a  certificate  signed  in  like  manner,  atsling  tkt 
number  of  shares  applied  for  and  unconditionally  aUottsd, 
and  the  amount  of  deposits  paid  thereon  ;  the  baakat^s 
pass  book  and  a  oertifioAte  from  the  bankers,  atafciog  Ihi 
amount  of  deposits  reoeived.**  And  that  Aapinall,  Wkyta, 
G.  P.  Knocker,  Muir,  G.  Knocker,  and  Fry,  kw>«iac 
the  premises,  and  contriving  and  intending  to  cheat  and 
defraud  had,  on  the  3rd  of  Feb.  1874,  nnlawfolly  oonspirBd, 
combined,  confederated,  and  agreed  together,  and  vidi 
divers  other  persons  to  the  jurors  unknown,  by  diven 
false  pretences,  Ao.,  to  injure,  deoelTc,  prejndica,  aad 
defraud  S.  De  Zoete,  T.  Fenn,  and  other*,  then  baiof 
members  of  the  committee  for  general  porpoaea  of  te 
Stock  Exchange,  and  to  induce  them,  cootraiy  to  tki 
true  intent  and  meaninsr  of  the  rule  hereinbefore  redlsd, 
to  appoint  a  special  settling  dsy  on  the  Stock  Exdmags 
for  transactions  in  the  shares  of  thn  company.  And  tkat 
Aspinall,  Whyte,  G.  P.  Knocker,  Moir,  C.  ]&ioekar,0Bi 
Fry,  iu  pursuance  of  the  unlawfal  oonapiraoy,  Aa,*** 
lawfully  and  knowingly  did  falsely  pretend  to8.H.Ds 
Zoete,  r.  Fenn,  and  ouiers,  then  baing  membera  ol  tta 
committee  for  general  pnrpoaee  ef  the  Stook  Kiiihaan, 
that  the  number  of  shares  of  the  company  applied  for  bf 
the  public  was  then  34,365,  that  the  niunber  of  ahaiat  cl 
the  company  allotted  unconditionally  waa  then  34,985,  oai 
that  the  amount  received  by  the  company  thereon  wm, 
on  application,  10«.  per  share,  amounting  to  the  sam  of 
17,1822  lOs.,  that  15,000  of  the  sharea  ot  the 
had  then  been  allotted  to  ihe  patentee,  and  that  no 
of  the  oompany  had  been  conditionally  allotted  ; 
in  truth  and  in  fact,  the  number  of  sharea  of  the 
applied  for  by  the  public  was  not  then  34,365,  nor  av 
number,  and  whereas  the  nnmber  of  aharea  allotlis 
unconditionally  was  not  then  34,365 }  bat  the  graatr 
part  of  the  snares  had  been  idlotted  to  Ike  applifff  *■ 
tur  the  8  ime  npon  the  condition  that  they,  the  appaaMto. 
should  not  be  called  npon  to  pay  for  the  oaaM^  aad 
whereas  the  amount  received  by  the  oompany  npoa  Ihi 
application  for  the  ^lures  waa  not  17,182£  X& ,  aar  eai 
any  amount  whatever  received  by  the  oompany  Ami 
applicants  tor  shart^s,  and  whereaa  15,000  fultf  pall  if 
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Second  ooant.— That  at  tbe  time  of  oommitting  the 
offenoe  hereinafter  mentioned,  Aepinall  and  Wbjte  were 
directors  and  0.  P.  Knocker  aeoretary  of  tha  Eapion 
Fuel  and  QtM  Company  (Limited),  and  Fry,  Mair,  and 
C.  Knocker  were  perdona  aiding  and  aesiating  in  the 
•atabliahment  of  the  company,  and  application  had  been 
made  on  behalf  of  the  oompany  to  the  committee  for 
general  pnrpoeea  of  the  Stock  Exchange  to  order  the 
anotation  of  the  new  company  in  the  official  liat  of  the 
stock  Ezchaoge,  ander  and  in  pnranance  of  a  rale  doly 
iaened  and  pnbliahed  by  the  committee  aa  folio wa  :— 
**  129.  The  committee  will  order  the  qnotation  of  a  new 
oompany  in  the  official  list,  provided  that  the  company  ia 
of  bon&  fide  character  and  of  anffident  mafrnitade  and 
importance  ;  that  the  requirements  of  role  128  have  been 
oomplied  with,  and  that  the  proapectna  haa  been  pnblidy 
Adyertiaed,  and  agreea  anbatantially  with  the  Act  of 
Ftoliament  or  theartiolea  of  aaaociation,  and,  in  the  caae 
of  limited  companies,  containa  the  memorandnm  of 
asaoeiation ;  that  it  providea  fur  the  iasne  of  not  leaa  than 
one  half  of  the  nominal  capital,  and  for  the  payment  of 
tan  per  cent,  npon  the  amoant  anbaoribed;  and  aete 
forth  the  arrangements  for  raiaing  the  capital,  whether 
by  shares  fnlly  or  partly  paid  np,  with  the  amounts  of 
each  respectively,  and  also  atatea  the  amount  pai4  or  to 
bo  paid  in  money  or  otherwiae  to  conoeaaiooaires,  ownera 
of  property,  orothera,  on  the  formation  of  the  company, 
or  to  contractoca  for  worka  to  be  executed,  and  the 
number  of  aharea,  if  any,  proposed  to  be  conditionally 
allotted;  that  two- thirds  of  the  whole  nominal  capital 
propoaed  to  be  iaaued  (sbarea  reserved  or  granted  in  lieu 
of  money  paymenta  to'oonceanionairea,  ownera  of  property, 
or  others,  not  being  counted  in  such  two-thirds),  have 
been  applied  for  and  unconditionally  allotted  to  the 
pnblic;  that  the  artidea  of  aaeociation  reatrain  the 
directora  from  employing  the  fanda  of  the  company  in 
the  pnrchaae  of  ita  own  aharea,  and  that  a  member  of  the 
Stock  Exchange  ia  authoriaed  by  the  company  to  give 
fnU  information  as  to  the  formation  of  the  undertaking, 
Msd  able  to  satisfy  the  committee  aa  to  all  particulara 
they  may  require.  In  caaea  where  fully  paid-up  shares 
bave  been  granted  in  lieu  of  money  payments,  an  official 
oertiBcate  will  be  required  that  tiie  contract  providing 
for  the  issue  of  such  shares  has  been  filed  with 
tbo  Registrar  of  Joint  Stock  Companies,  as  prescribed 
by  the  25th  aeotion  of  the  Ck>mpaniea  Amendment  Act, 
1867."  Averment :  That  the  defendanta  had  applied  to 
Mid  requeated  one  Sir  B.  W.  Garden  and  other  a,  a  firm 
of  atookbrokera  and  membera  of  the  Stock  Exchange, 
•nd  authoriaed  them  to  give  the  information  hereinbefore 
mentioned,  and  to  apply  to  the  committee  to  order  the 
quotation  of  the  aharea  of  the  company  in  the  official 
hat  of  the  Stock  Exchange,  and  S.  P.  Knocker  had  em- 
ployed them  to  sell  5000  shares  of  the  oompany  on  behalf 
of  certain  alleged  vendors  of  patents,  and  they  had  bar- 
gained for  the  sale  of  SOO  of  the  aharea.  And  that 
Aaplnall,  Whjte,  G.  P.  Knocker,  Muir,  C.  Knocker,  and 
Fry  did,  on  the  3rd  Feb.  1874,  unlawfully  conepire,  com- 
bine, confederate  and  agree  together,  and  with  divers 
otber  persona  whoee  namea  were  to  the  jurora  unknown, 
by  divera  falae  pretences,  and  artful  and  aubtle  meana. 
doTioes,  and  stratagems,  to  injure  and  deceive  the  said 
mombera  of  the  committee,  and  to  induce  them,  con> 
trary  to  the  true  intent  and  meaning  of  the  rnlea  in  thia 
oonnt  and  in  the  firat  count  of  the  indictment  mentioned, 
to  order  a  qnotation  of  the  aharea  of  the  company  in  the 
irfBdal  liat  of  the  Stock  Exchange,  and  thereby  to  induce 
nnd  perauade  divers  of  the  liege  subjects  of  our  lady  the 
the  Queen,  who  should  thereafter  boy  and  sell  the  shares 
of  t^  company,  to  believe  that  the  company  was  duly 
formed  and  constituted,  and  had  in  all  respects  complied 
with  the  rules  and  regulations  of  the  said  undertaking, 
in  the  first  c  nnt  of  this  indictment  described  and  men- 
tioned, to  wit,  the  said  Stock  Exchange,  ao  aa  to  entitle 
tho  oompany  to  haTe  their  aharea  quoted  in  the  official 
list  of  the  aaid  Stock  Exchange.  And  that  Aspinall, 
Whytc^  C.  P.  Knocker,  Muir,  C.  Knocker,  and  Fry,  and 
iho  other  peraona,  Ac,  in  pnranance  of  the  unlawful 
oonapiraoy,  combination,  confederacy,  and  agreement, 
nnlawfnUy  and  knowingly  did  falaely  pretend  to  De 
Zoete,  Fenn,  and  othera,  members  of  the  committee,  &c., 
that  the  number  of  shares  of  the  company  applied  for 
hj  iho  pnblic  was  then  84,365,  and  that  the  amount  re* 
osiTa^  by  the  oompanj  thereon  was  on  application  lOs. 
aar  ahare,  amounting  to  the  ram  of  17,1822. 10s.,  that 
iMOO  of  the  aharea  had  been  allotted  to  the  patentee ; 


that  no  shares  had  been  conditionally  allotted  ;  and  did 
thereby  induce  the  committee  for  general  purposes  of 
the  Stook  Exohaufre  to  order  the  shares  to  be  qaoted  in 
the  official  l<st  of  the  Stock  Exchange  on  and  after  the 
28th  May  1874. 

The  record  having  been  formally  made  up,  the 
defendants,  Aspinall  and  C.  Knocker,  assigned  a8 
error : 

1.  That  neither  the  first  nor  the  second  count  of 
the  indictment  discloses  any  criminal  offence. 

2.  That  the  first  count  charges  merely  a  con- 
spiracy to  deceive  and  defraud  the  committee  of 
the  Stock  Exchange,  and  to  induce  them  to  ap- 
point a  settling  day,  and  does  not  go  on  to  aver 
an  intent  to  defraud  them  or  anyone  of  goods, 
money,  or  otherwise,  or  that  any  fraud  was  in- 
tended to  result  or  would  probably  result  from 
such  appointment. 

3.  That  the  second  count  charges  only  a  con- 
spiracy to  injure  and  deceive  the  committee,  and 
to  induce  them  to  order  a  quotation  of  the  shares 
of  tbe  company,  and  thereby  induce  persons  who 
should  thereafter  buy  and  sell  such  shares  to 
believe  that  the  oompany  was  duly  formed  and 
had  complied  with  the  rules  of  the  Stock  Ex- 
change, 60  as  to  be  entitled  to  have  the  shares 
quoted.  That  it  contains  no  averment  that  it  was 
to  defraud  the  committee  of  money,  goods,  chattels, 
or  otherwise,  or  that  it  was  intended  thus  to 
defraud  such  prospective  buyers  or  sellers,  or  that 
any  fraud  would  probably  result  therefrom. 

4.  That  fraudulently  and  deceitfully  to  induce 
the  committee  to  appoint  a  settling  day  or  to  order 
a  quotation  of  shares  is  not  necessarily  unlawful 
by  an  averment  that  criminal  fraud  was  intended 
or  would  probably  result  therefrom. 

5.  That  to  render  a  conspiracy  indictable,  either 
the  means  used  or  the  object  of  the  conspiracy 
must  be  unlawful,  that  neither  of  the  counts  shows 
either  the  means  or  the  object  to  be  criminally 
unlawful. 

6.  That  it  is  quite  consistent  with  the  averment, 
in  both  the  counts  that  the  company  was  good 
financially,  and  that  the  defenoants  Aspinall, 
Whyte,  Muir,  and  Knocker,  only  induced  by  irre- 
gular, but  not  by  criminal  or  unlawful,  means  the 
committee  to  appoint  a  settling  day  and  to  order  a 
quotation  of  shares,  without  intending  ultimace 
fraud  being  a  necessary  or  a  probable  result ;  and 
that  an  inference  of  such  fraud  ought  not  to  be 
drawn,  especially  as  it  is  negatived  by  the  fact 
that  the  said  defendants  were  acquitted  and  found 
not  guilty  upon  the  last  count,  which  avers  an 
intent  thus  to  defraud  the  public  of  money. 

7.  That  the  only  objects  of  the  conspiracy  averred 
in  the  first  and  second  counts  are  to  induce  the 
committee  to  appoint  a  settling  day  and  to  order  a 
quotation  of  shares,  and  to  induce  probable  buyers 
and  sellers  to  believe  that  the  rules  of  the  Stock 
Exchange  had  been  complied  with,  and  that  the 
quotation  of  shares  was  properly  made;  but  no  in- 
ference of  an  intended  fraud  upon  the  public  ought 
to  be  drawn  therefrom,  because  it  is  too  remote, 
and  because  the  jury  negatived  all  the  suggestions 
of  intended  fraud  made  in  the  other  counts  by 
finding  the  said  defendants  not  eruilty  thereon. 

Benjamin,  Q.C.  and  ife/coZ/e,  Q.C.,  for  the 
defendant  Aspinall. — ^The  first  count  of  the 
indictment  is  clearly  bad,  as  it  only  avers  that  the 
defendants  conspired  together  to  tell  U^^  va  ^-^^x 
to  induce  tV\©  coxnmvXX.^^  \»  ^'s^^«ajL^^^xJ^\!B% 
I  day  in  VioVaWoxL  o^  \Xi«vt  T>a\a^.   ^^.  ^^«^  ^^  ^^^ 
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a  ooDspiraoy  to  cheat  anyone  oat  of  anything,  or 
to  do  any  appreciable  inpry  to  anyone.  At  law 
nothing  can  be  inferred  m  criminal  cases  against 
the  accused,  which  is  not  plainly  averred  m  the 
indictment.  A  statute  is  required  to  make  a  con- 
spiracy to  cheat  generally  an  indictable  offence. 
That  IS  an  argument  that  a  general  allegation  of 
an  intention  to  defraud  would  not  be  good  unless 
by  statute.  The  second  count  is  also  bad.  The 
words  "  Quotation  of  the  shares  of  the  new  com- 
pany in  the  official  list "  have  no  legal  meaning, 
and  the  count  does  not  explain  them  in  common 
language.  A  dealing  with  the  shares  is  averred 
only  in  the  case  of  Knocker,  who  was  found  not 
guilty.  The  court  will  therefore  inrer  that  a 
similar  averment  could  not  be  made  against  the 
other  defendants.  The  court  below  held  the 
second  count  sufficient  upon  the  allegation  "  to 
induce  divers  of  the  liege  subjects,  Sx,,  who 
should  thereafter  buy,"  &o.  It  is  not  alleged 
that  the  defendants  induced  the  public  to  bay 
upon  a  false  belief.  It  is  consistent  with  the 
allegations  in  the  count  that  persons  might  buy 
the  shares,  and  having  bought  be  deceived  into 
believing  that  the  regnlatiotis  of  the  Stock  Ex- 
change had  been  complied  with.  There  is  no 
allegation  of  anyone  being  in  fact  deceived;  no 
averment  that  the  shares  would  be  worth  any 
more  by  being  quoted  in  the  official  list.  Bex  v. 
De  Berenger  (3  Man.  &  Sel.  67)  is  distinguishable 
from  this  case ;  there  the  indictment  was  for  con- 
spiracy to  raise  the  public  funds  on  a  particular 
day,  and  thereby  injure  all  the  liege  subjects  who 
should  buy  on  than  day.  Blackburn,  J.,  in  the 
court  below,  decided  on  the  authority  of  that  case. 
A  conspiracy  becomes  indictable  in  two  cases 
only  :  first,  when  the  means  used  are  unlawful  in 
the  sense  that  those  using  them  could  be  made 
civilly  or  criminally  responsible ;  seoondly,  when 
the  end  to  be  obtained  is  unlawful.  Thus  the  mere 
telling  of  lirs  is  not  indictable,  but  if  those  lies 
are  told  to  lead  up  to  the  accomplishment  of  a 
criminal  end.  the  conspiracy  is  complete.  Bex  v. 
Dwon  (3  M.  &  S.  p.  11)  was  the  case  of  a  baker 
selling  bread  with  alura  in  it  for  children,  and  the 
natural  consequence  of  the  act  charged  was  to 
injure.  It  was  not  necessary  in  that  case  to  infer 
a  criminal  intent.  Here  you  have  to  infer  by 
ratiocination  and  syllogism  that  the  object  of  the 
defendants'  conspiracy  was  to  injure  and  deceive 
the  persons  who  might  buy  the  shares.  No  such 
inferences  can  be  drawn  in  criminal  cases.  The 
names  of  the  buyers  of  the  shares  should  have 
been  alleged,  as  in  King  v.  The  Qiieen  (7  Q.  B.  795,  in 
error).  In  Beg.  v.  Warburton  (L.  Eep.  1  C.  C.  R. 
274)  Cockbum,  0.  J.  said  it  had  been  doubted 
whether  the  law  of  England  had  not  gone  too 
far  in  extending  the  offence  of  conspiracy.  In  all 
the  above  cases  there  was  alleged  an  intent  to 
defraud  ;  there  is  no  such  allegation  here.  If  all 
the  averments  relating  to  the  Stock  Exchange  are 
omitted  from  the  indictment,  and  it  is  taken  that 
the  representations  were  made  direct  to  intended 
buyers,  there  is  no  allegation  of  injury  to  those 
buyers. 

C.  Bowen  for  C.  Knocker. — ^The  second  count 
does  not  aver  that  the  belief  which  the  defen- 
dants are  accused  of  conspiring  to  induce  in  the 
public  is    incorrect.      This    is  analogous 


tx>  allc^  that  the  pretenoe  was  in  fiMi  falae.  II 
is  a  rule  of  criminal  law  that  do  inferenoes  oaa  be 
drawn  against  the  accused.  Here  everyihiiig 
must  be  assumed  against  them,  which  cannot  be 
done  even  after  verdict.  The  oourt  can  only  infer 
after  verdict  that  which  it  can  see  most  haive  been 
proved.    He  cited  and  referred  to 

Beg.  V.  WKeaiUy,  2  Barr.  1125 ; 

Bplers  V.  Parlker,  1  T.  B.  141 ; 

Biehop  V.  Hayward,  4  T.  B.  470,  472 ; 

Bern  V.  FulUt,  1  Bajm.  509 ; 

Reg,  V.  Peck,  9  A.  A  £.  686; 

Beat  V.  Fowler,  4  a  A  P.  502 ; 

Heymann  v.  The  Qumh,  L.   Bep.  8  Q.  B.  lOS;  1 

Chitty  on  Crimes,  172 ; 
Be»  V.  Petrol,  2  M.  A  8.  879. 

The  Solicitor-General  (Sir  H.  Gi&rd),  PoUmi 
and  Beeley  with  him,  for  the  Grown. — ^There  if  no 
distinction  between  the  intendment  the  oomi  will 
make  after  verdict  in  a  civil  and  in  a  criminal  cue. 
That  is  decided  in  Heymann  v.  The  Queen  (ubiettp.), 
and  the  principle  is  farmed  in  Bep  ▼.  QoJdmmUk 
(L.  Bep.  2  0.  G.  B.  74.)  See  also  as  to  imperfect  aver- 
ments being  cured  by  verdict,  Stennel  ▼.  Hogp  (I 
Wm.  Sauna.  228),  and  theiudgments  of  BraraweD, 
B.  and  Grove,  J.  The  analogies  drawn  for  the  de- 
fendants between  indictments  for  oonspiracy  and 
obtaining  money  by  false  pretences  do  not  apply. 
The  latter  is  an  offence  unaer  a  statote,  and  the 
essentials  are  that  the  statement  must  be  of  an 
existing  fact  and  false  to  the  knowledge  of  the 
party  making  it ;  but  in  conspiracies  3ie  guilty 
concert  is  the  gist  of  the  offence.  It  is  not  even 
necessary  to  set  out  specifically  the  onlawM  pur- 
pose ;  the  conspirators  may  not  have  Mpreed  apon 
it.  The  offence  is  oonoplete  when  the  crirauMl 
concert  is  complete.  Here  the  offence  is  8of> 
ficiently  set  out  in  the  second  count.  The  ordineiy 
and  natural  connequenoe  of  what  the  defendants 
are  alleged  to  have  done  was  to  induce  people  to 
give  more  for  the  shares  of  the  company  throash 
a  belief  that  they  had  been  quoted  in  the  offioHl 
list  of  the  Stock  Exchange.  It  is  common  know- 
ledge which  the  court  may  take  notice  of  that  thet 
belief  would  give  a  greater  value  to  the  ehara. 
Sydsetfs  case  (11  Q.  B.  Bep.  245),  and  CKWe  earn 
(2  B.  &  Aid.  204)  show  that  the  conspiracy  is  the 
offence  and  not  the  overt  act  done  in  parsnance  of 
it.  In  the  present  case  the  overt  act  as  laid  in  the 
indictment  explains  the  object  of  the  oonsinnoj, 
although  it  is  true  it  is  not  alleged  specifically  tfatt 
no  one  of  the  rules  of  the  Stock  Exchange  was  com- 
plied  with.  The  second  count  alleges  that  the  de- 
fendants in  pursuance  of  their  con.^pirac^  **  nnhnr- 
fully  and  knowingly  did  falsely  pretend "  oerteiB 
things.  This  amounts  to  the  same  thing  aa  if  it 
had  been  alleged  that  in  truth  and  in  fiiot  the  com- 
pany was  not  duly  constituted. 

Benjamin,  Q.G.  replied. 

Our,  ad»,  vutL 

The  following  judgments  were  delivered  on  Dec. 

21st  1876. 


Brett,  J. A. — Every  pleading,  civil  or 
must  contain  allegations  of  the  exiatence  of  all  tbe 
facts  necessary  to  support  the  charge  or  deieoce 
set  up  by  such  pleading.  An  indictment  Bias(» 
therefore,  contain  an  allegation  of  every  fact  neoBi- 
sary  to  constitute  the  criminal  charge  urefaied 
by  it.  As  in  order  to  make  sots  crtmnuil  tb^ 
must  always  be  done  with  a  oriminal  mind,  lit 


IS  analogous  to  an 

iW/otment    for    obtaining   by    fal&e    pretences,  ^  ^ 

where  it  ia  not  sufficient  io  aAAe^^e  «\mp\^  tWX*  \  «iL\«X»xvQ(e^  oiC  \.\vswt  criminality  of  mind  nmat  iHnp 
the  defendant  falsely  pretended  w\t\iout  g.o\n^ow^  \^«^«^«^.    '\^/vci^x^^  ^^iQs^i<^«c^tfie  fdaarp,'^ 
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is  necessary  bo  show  that  certain  acts  have  been 
cx>nimitted,  it  is  necessary  to  allege  that  those 
acts  were  in  fact  committed.  If  it  is  necessary  to 
show  that  those  acts,  when  they  were  committed, 
were  done  with  a  particular  intent,  it  is  necessary 
to  aver  that  intention.  If  it  is  necessary,  in  order 
to  support  the  charge,  that  the  existence  of  a  cer- 
tain fact  should  be  negatived,  that  negative  must 
be  alleged.  The  first  allegation  thus  mentioned 
is  always  contained  in  the  preliminary  assertion 
that  the  accused  did  the  thing  or  things  com- 
plained of  "  fraudulently,"  "  falsely,"  "  unlawfully," 
or  "feloniously,"  &c.  And  that  is  the  whole  effect 
of  this  preliminary  allegation.  The  necessity  and 
the  form  of  the  allegations  may  be  exemplified  in 
an  indictment  for  false  pretences  or  perjury.  To 
support  a  charge  of  obtaining  money,  &c.  by  false 
pretences  it  is  necessary  to  show,  and  therefore 
to  aUege,  that  the  prisoner  with  a  wicked  or 
oriminal  mind  statea  something  which,  if  true, 
would  be  an  existing  fact ;  that  he  did  so  with 
intent  to  procure  the  possession  of  money,  &c. ; 
that  he  knew  his  statement  was,  that  is  to  say, 
that  so  far  as  his  mind  was  concerned  he  intended 
that  his  statement  should  be,  false ;  that  by  the 
statement  he  did  so  act  on  the  mind  of  the  prose- 
cutor as  that  he  did  thereby  obtain  money,  &c. ; 
that  the  statement  was  in  fact  untrue  in 
the  sense  of  being  incorrect.  And  both  the 
last  allegations  are  necessary  facts  of  the  charge ; 
for  although  the  accused  nad  a  criminal  intent 
and  believed  that  his  statement  was  false,  yet  if 
in  fact  either  the  prosecutor  was  not  thereby 
persuaded,  or  by  chance  the  statement  was  not 
incorrect,  the  charge  is  not  supported,  the  crime 
is  not  committed.  And  it  was  for  want  of  the 
allegation,  that  the  pretences  relied  on  by  the 
prosecutor  as  the  material  false  ones  were,  in  fact, 
nntrue,  that  the  indictment  was  held  bad  in  Bex 
▼.  Perrot  (2  M.  &  S.  379).  So  in  perjury,  it 
is  a  necessary  allegation  that  the  statement  on 
oath  relied  upon  as  the  perjury  was  false  in  fact, 
in  the  sense  of  being  incorrect  in  fact.  Though 
the  accused  believed  he  was  swearing  a  falsehood, 
and  was  thereby  morally  perjured,  yet,  if  by  chance 
his  statement  were  true  in  fact,  he  could  not  be 
convicted  of  perjury.  There  is  another  iHile  with 
reoard  to  pleading  which  must  be  enunciated,  the 
rale  with  regard  to  the  effect  to  be  given  to 
pleadings  after  verdict.  It  is  thus  stated  in 
Heymann  v.  Ths  Queen  (L.  Rep.  8  Q.  B.  102) : 
**  where  an  averment,  which  is  necessary  for  the 
support  of  the  pleading,  is  imperfectly  stated,  and 
the  verdict  on  an  issue  involving  that  averment  is 
fonnd,  if  it  appears  to  the  court  after  verdict  that 
the  verdict  could  not  have  been  found  on  this 
issue  without  proof  of  this  averment,  there,  after 
verdict,  the  defective  averment,  which  might  have 
been  bad  on  demurrer,  is  cured  by  the  verdict." 
Upon  this  it  should  be  observed  that  the  averment 
spoken  of  is  an  averment  imperfectly  stated,  i.e. 
an  averment  which  is  stated  but  which  is  im- 
perfectly stated.  The  rule  is  not  applicable  to  the 
case  of  the  total  omission  of  an  essential  averment. 
If  there  be  such  a  total  omisRion,  the  verdict  is  no 
core.  And  when  it  is  said  that  the  verdict  coilld 
not  have  been  found  without  proof  of  the  averment, 
the  meaning  is,  that  the  verdict  could  not  have 
been  found  without  finding  this  imperfect  aver- 
ment to  have  been  proved  in  a  sense  adverse  to 
the  accused.  Another  rule  is,  that  in  considering 
an  indictment  on  a  writ  of  error,  and  therefore 

3lie«  Oab.^Vol.  X 


afler  verdict,  it  is  not  necessaxy  for  and  is  not  open 
to  the  court  to  inquire  what  facts  were  proved  at 
the  trial.  The  question  is,  whether,  assuming  the 
facts  which  are  accurately  alleged  in  the  indict- 
ment to  have  been  proved  as .  alleged,  and  the 
facts  which  are  imperfectly  alleged  to  have  been 
proved  in  a  sense  adverse  to  the  accused,  the 
charge  would  be  supported.  If  it  would,  the  in- 
dictment on  error  after  verdict  is  sufficient.  But, 
if,  assuming  both  the  above  mentioned  allegations 
of  facts,  the  perfect  and  imperfect  allegations  to  be 
proved  respectively  as  before  stated,  the  charge 
would  not  be  supported  for  want  of  the  existence 
of  some  other  allegation,  affirmative  or  negative, 
which  has  been  totally  omitted,  then  the  in- 
dictment is  bad  notwithstanding  the  verdict. 
The  verdict  is  only  to  be  taken  as  conclusive 
evidence  that  the  facts  alleged  in  the  indictment 
accurately  and  inaccurately  were  proved  in  a  sense 
adverse  to  the  accused.  If  those  facts,  so  proved, 
would  not  support  the  charge,  the  indictment  is 
bad  on  a  writ  of  error.  In  order  to  apply  these 
rules  to  the  present  case,  it  is  necessary  next  to 
determine  what  are  the  essential  facts  to  be 
alleged  in  order  to  support  a  charge  of  conspiracy. 
Now,  first,  the  crime  of  conspiracy  is  completely 
committed,  if  it  is  committed  at  all,  the  moment 
two  or  more  have  agreed  that  they  will  do,  at 
once  or  at  some  future  time,  certain  things.  It  is 
not  necessary,  in  order  to  complete  the  offence, 
that  any  one  thing  should  be  done  beyond  the 
agreement.  The  conspirators  may  repent  and 
stop,  or  may  have  no  opportunity,  or  may  be  pre- 
vented, or  may  fail.  Nevertheless  the  crime  is 
complete ;  it  was  completed  when  they  agreed.  It 
is  not,  of  course,  every  agreement  which  is  a 
criminal  conspiracy.  It  is  difficult,  perhaps,  to 
enunciate  an  exhaustive  or  a  complete  definition ; 
but  agreements  may  be  described  which  are 
undoubtedly  criminal.  An  agreement  to  accom- 
plish an  end  forbidden  by  law,  though  by  means 
which  would  bo  harmless  if  used  to  accomplish  an 
unforbidden  end,  is  a  criminal  conspiracy.  An 
agreement  to  accomplish,  by  means  which  are,  if 
done  by  themselves,  forbidden  by  law,  an  end 
which  is  harmless  if  accomplished  by  unforbidden 
means,  is  a  criminal  conspiracy.  An  agreement 
made  with  a  fraudulent  or  wicked  mind  to  do  that 
which,  if  done,  would  give  to  the  prosecutor  a 
right  of  suit  founded  on  fraud,  or  on  violence 
exercised  on  or  towards  him,  is  a  criminal  con- 
spiracy :  see  Reg.  v.  Worhwrton  (L.  Bep.  1  C.  C. 
274).  There  may  be,  and  probably  are,  others. 
If  the  second  count  in  this  indictment  contains 
averments  sufficiently  stated  which  are  enough  to 
show  sufficiently  that  the  defendants  unlawfully, 
i.  e.  with  minds  intending  to  do  wrong,  agreed, 
by  false  pretences,  to  cheat  and  defraud  those  who 
might  buy  shares  in  the  company,  it  sufficiently 
alleges  a  criminal  conspiracy  within  the  last  rule 
above  enunciated ;  for,  if  any  person  were  cheated, 
by  false  pretences,  into  purchaning  a  commodity 
which,  but  for  such  falsehood,  he  would  not  have 
purchased,  it  is  undoubted  that  he  could  maintain 
some  suit  for  relief  or  remedy  founded  on  the 
falsehood  and  fraud  thus  perpetrated  on  him. 
This  is  the  case  of  Rex.  v.  I)e  Berenger  (3  M. 
&  S.  67).  It  was  there  held  that  it  was  a  criminal 
conspiracy  to  agree  to  endeavonr  to  raise  the 
price  of  the  public  funds  on  a  particular  day  by 
false  rumours.  This  y^«A  Tvii\»  \i«b<i»xvsfe  Sx.  vss.  ^kv 
.  injury  U>  t\i©  p\)XiYLO  \»o  TW«fe  \Xxfc  ^^'^^  ^  "^^ 
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publio  fands ;  but  because  it  is  frandalent  against 
those  who  purchase  a  vendible  commodity  to  raise 
the  price  of  it,  at  the  time  they  purchase  it,  by 
frauaulent  falsehoods  on  which  they  are  intended 
to  act.  The  conspiracy  was  held  to  be  criminal, 
not  because  the  article  to  be  dealt  in  was  the 
public  funds,  but  because  the  public  funds  were 
a  vendible  commodity.  And  it  was  held  that  the 
offence  was  complete  the  moment  the  agreement 
was  made,  and  tnat  it  was  unnecessary  to  specify 
the  persons  who  became  purchasers.  It  may  be 
well  to  notice,  too,  that  the  judges  did  not  sluink 
from  actinff  judicially  on  the  knowledge  that  the 
public  funds  were  a  vendible  commodity.  The 
question  therefore  is,  whether  there  are,  in  the 
second  count  of  this  indictment,  allegations,  some 
accurately  and  some  inaccurately  stated,  which, 
assuming  them  to  be  proved  in  a  sense  adverse  to 
the  defendants,  show  that  there  was  an  agreement 
to  cheat  and  defraud,  by  means  of  false  pretences, 
those  who  might  buy  shares  in  the  company  named. 
The  wicked  miiid  or  intention  of  the  oefendants  is 
alleged  in  the  usual  form,  narilely  that  they  "  un- 
lawmlly  agreed."'  There  is  an  aUi^gation  that  they 
agreed  to  use  "Mse  pretences."  tt  was  urged 
that  this  was  too  general  and  therefore  unjust. 
The  same  argument  was  used  and  overruled  in 
Bex  V.  OiU  (2  B.  &  Aid.  204)  ;  Beg.  v. 
Oompertz  (9  Q.  B.  824),  and  in  Sydsetf  v.  The 
Quieen  (11  Q.  B.  245).  There  is  an  allegation  that 
the  defeiidants  agreed  by  false  pretences  '*to 
deceive  the  membera  of  the  committee  of  the  Stock 
Exchange,  and  to  induce  them,  '  contrary  to  the 
true  intent  and  meaning  of  the  said  rules  herein- 
before in  this  count  ahd  in  the  firat  count  men- 
tioned,' to  order  a  c[uotation  of  the  shares  of  the 
company  in  the  official  list  of  the  Stock  Exchange." 
Mucn  minute  criticism  was  exercised  on  this 
allegation ;  but  it  seems  certainly  capable,  if  found 
to  be  proved  in  a  sense  advene  to  the  defendants, 
of  bearing  this  construction,  "  that  the  defendants 
agreed  to  make  such  folse  pretences  as  might 
appear  necessary  to  deceive  tne  committee,  when 
the  time  for  them  to  order  should  come,  into 
ordering  a  quotation  as  if  the  rules  authorising 
such  a  quotation  had  been  fulfilled,  although  in 
fact  the  rules  should  not  have  been  fulfilled.  You 
do  not  deceive  a  person  into  doing  a  thing  contrary 
to  rules  if  the  rules  have  been  fulfilled.  It  was 
said  that  it  was  unfair  and  unjust  not  to  point  out 
to  the  defendants  which  of  the  rules,  or  what  part 
of  the  rules,  it  was  suggested  they  intended  should 
not  be  observed.  This  is  the  argument  Which  was 
urged  in  QilVs  case  and  the  others  against  the 
general  allegation  that  the  defendants  agreed  to 
use  "  false  pretences."  The  answer  to  such  an 
objection  is,  that  the  agreement  in  those  cases  may 
not  have  determined  whatjthe  pretences  should  be, 
or  in  this  case  which  rule  or  which  part  of  a  rule 
should  not  be  observed.  I'he  agreement  may 
have  been  to  deceive  the  committee,  by  any  false- 
hood which  would  do  so,  into  believing  that  what- 
ever part  of  the  rules  should  turn  out  to  be  in  fact 
incapable  of  being  fulfilled  had  been  fulfilled;  As 
for  instance,  if  two-thirds  of  the  whole  nominal 
capital  proposed  to  be  issued  should  not  in  fact, 
when  the  time  for  procuring  the  order  for  quotation 
should  arrive,  have  been  applied  for  and  uncon- 
diiionally  allotted  to  the  public,  to  deceive  the 
committee  by  false  pretences  into  believing  that 
they  had  been,  and  bo  that  T\iVe  1^  \i«A  \>^tl 
icompUed  with.     The  next   aWegation  \a,  ^'asi^ 
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thereby  to  induce  and  persuade  diren  of  the  liege 
subjects  who  should  thereafter  bay  and  sell 
the  shares  of  the  said  oompony  to  beUere  tihaft 
the  said  companjr  was  duly  fomied  and  ocmrti- 
tuted,  and  had  m  all  respects  oomplied  with 
the  rules  and  regulations  of  the  Stock  Exxdiaiige^ 
so  as  to  entitle  the  said  compaoT  to  have  tfaetr 
shares  quoted  in  the  official  list  of  the  aaid  Stock 
Exchange."  Take  this  to  be  proved  in  a  sense 
adverse  to  the  defendants,  and  it  is  oerteinly 
capable  of  this  construction,  that  the  defendants 
agreed  to  deceive  the  committee  into  granting  a 
quotation  as  if  the  rules  authorising  a  qnotatum 
had  been  oomplied  with,  althonffh  snoh  mkB 
should  not  have  been  oomplied  with,  in  partioohn 
which,  if  the  committee  had  not  been  deoeifed, 
would  have  prevented  them  from  orderinff  the 
Quotation,  and  that  the  acrreement  of  thedefen- 
oants  further  was,  that  wey  would  ther^,  if 
they  could,  induce  purchasers  of  shares  to  befiere 
that  the  rules  had  been  oomplied  with,  althoi^ 
they  should  not  have  been  in  essential  particahn. 
It  is  not  sensible  to  suppose  that  thej  afffeed,  fay 
deceiving  the  committee,  to  induce  pof^asen  to 
believe  that  the  rules  had  been  fnlfilled  odIt 
when  the  rules  had  in  ftu)t  been  fulfilled.  In  sncn 
case  there  could  be  no  need  to  deoeive  ot  use 
false  pretences.  It  was  objected  that  the  court 
could  not  take  judicial  notice  that  a  non-com- 
pliance with  the  rules  set  out  in  the  ooant  would, 
if  known,  depreciate  the  prioe  of  shares.  Hat 
is  like  suggesting  that  tiie  judges  in  Bex  t. 
Berenger  ought  not  to  have  taken  jadioial  notifie 
that  the  public  funds  were  vendible  commodities. 
But  judges  are  entitled  and  bound  to  take  judidi] 
notice  of  that  which  is  the  common  knowledge  of 
the  great  majority  of  mankind,  or  of  the  great 
majority  of  men  of  business.  Thej  are  therefive, 
in  these  days,  bound  to  take  notice  that  shares  in 
limited  companies  are  a  vendible  commodity,  and 
that  a  purcnaser  of  ordinary  inteUigenoe  would 
prefer  to  purchase  shares  in  a  limited  oompa^ 
which  had  luUfilled  the  requirements  of  rule  12^ 
rather  than  in  the  same  company  when  it  had  not 
fulfilled  those  requirements.  They  mnst^  if  that  be 
true,  also  take  notice  that  a  quote^on  of  a  com* 
pany  by  peraons  entrusted  to  examine  whether 
such  requirements  had  been  fulfilled,  and  fhrther 
entrusted  not  to  allow  such  a  quotation  uniees 
those  requirements  have  been  fulfilled,  most  have 
some  effect  on  the  mind  of  an  ordinary  pordiaser 
of  shares  as  to  whether  he  woald  or  would  not 
purchase,  or  as  to  the  pride  he  would  give.  And 
therefore,  the  court  may  or  most  taSe  judicial 
notice  that  the  agreement  imputed  in  the  ooimt 
to  the  defendants  is  an  agreement  to  deceive  the 
committee,  and  thereby,  that  is  to  say,  by  sndi  deceit, 
to  induce  and  perauade  a  purchaser  to  belisYe,  at 
the  moment  he  is  making  up  his  mind  to  pordias^ 
in  the  existence  of  circumstances  which  oo  not  in 
fact  exist,  the  existence  or  non^ezistenoe  of  whieli 
must  affect  his  decision  if  he  be  of  ordinary  intd- 
ligence.  It  is  not  stated  that  Uiia  agreemeot  was 
made  with  intent  to  cheat  and  defraod.  The 
statement,  thererore,  may  be  said  to  be  imperfiBCt 
But  to  come  to  such  an  agreement  with  anerfl 
mind  is  to  agree  to  cheat  and  defraud,  and  the 
finding  by  a  jury  in  a  sense  adverse  to  the 
accused  that  such  an  agreement  to  Indooe  sneha 
belief  was  come  to,  is  to  find  that  the  agreemeBt 
^«a  come  to  with  a  wicked  muidv  that  ia  to  HJ* 
m\}i[i^TiSxi\»ii\k\A  ^&»^  «asl  dafcaod.    H  that  ha 
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BO,  the  count  is,  as  has  been  said^  snffioient  on 
error  after  verdict.  The  case  of  King  y.  The  Queen 
(7  Q.  B.  782)  was  strongly  relied  on  by  the  defen- 
dants ;  bot  it  does  not  seem  to  us  to  be  applicable. 
The  defect  on  which  the  Gonrt  of  Excheauer 
Chamber  acted  in  that  case  was,  that  the  inaict- 
ment  charged  a  conspiracy  to  cheat  and  defraad 
"  certain  liege  subjects  being  tradesmen."  It  was 
held  that  sudi  an  allegation  in  such  form  in  pleading 
meant  "  certain  definite  tradesmen  alleged  to  be 
known  to  the  defendants  at  the  time  of  the 
orimmal  agreement,"  and  therefore  that  sach 
definite  tradesmen  ought,  in  describing  the  con- 
spiracy, to  be  named  or  an  excuse  be  averred  for 
not  naming  them.  If  the  second  count  in  the 
present  case  had  not  averred  that  the  persons 
intended  to  be  induced  to  believe,  &o,  were  those 
"  who  should  thereafter  buy  and  sell  shares,"  the 
case  would  have  been  applicable,  but  as  this  indict- 
ment has  such  an  allegation  the  case  is  not  applic- 
able. If  in  that  case  there  had  been  added  after 
the  words  "  being  tradesmen  "  the  phrase,  "  who 
should  thereafter  deal  with  the  defendants,"  the 
indictment  in  that  case  would  have  been  sufficient 
ao'X)rding  to  Beg.  v.  Qill,  Beg.  v.  Ckympertz, 
and  Sy&erff  v.  The  Queen.  We  are  of  opinion, 
therefore,  that  the  second  count  in  this  case  is 
sufficient  after  verdict.  Wejnve  no  opinion  what- 
ever as  to  the  first  count.  The  judgment  of  the 
Court  of  Queen's  Bench  must  be  afiirmed. 

Amphlett,  J. a. — ^The  only  question  which  we 
considered  necessary  to  have  fully  argued  before 
us  was  the  sufficiency  of  the  second  count  of  the 
indictment  to  support  the  conviction  of  the  plain- 
tiffs in  error  (thereinafter  called  the  defendants) 
of  a  criminal  conspiracy.  This  count  begins  by 
stating  that  the  defendants  were  directors  or 
persons  aiding  in  the  establishment  of  the  Eupion 
Fael  and  Gas  Company  (Limited),  and  that 
application  had  been  made  to  the  committee  for 
general  purposes  of  the  London  Stock  Exchange 
to  order  the  (quotation  of  the  shares  of  the  said 
new  company  m  the  official  list  of  the  said  Stock 
Exchange  under  a  certain  rule  No.  129,  duly  issued 
and  published,  by  which  the  committee  were  to 
order  the  quotation  of  a  new  company  in  the 
official  list,  provided  that  the  company  was  of  a 
hond  fide  character  and  of  sufficient  magnitude 
and  importance,  and  that  the  requirements  of  rule 
128  set  out  in  the  first  count,  and  the  further 
requirements  of  the  said  rule  129,  were  complied 
with.  Those  requirements  were  evidently  cal- 
culated and  intended  to  insure  as  far  as  possible 
the  respectability  and  solvency  of  any  new  com- 
pany before  it  was  allowed  to  be  quoted  in  the 
official  list ;  and  amongst  others  there  were  the 
ibllowing  important  requirements,  viz.,  that  in 
case  of  limited  companies  the  memorandum  of 
association  provided  ror  the  issue  of  not  less  than 
one  hidf  of  the  nominal  capital,  and  for  the 
pa^rment  of  10  per  cent^  upon  the  amount  sub- 
scribed, and  that  two-thirds  of  the  whole  amount 
of  the  capital  proposed  to  be  issued,  with  certain 
exceptions  not  necessary  to  be  here  stated,  should 
have  been  applied  for  and  unconditionally  allotted 
to  the  public.  Now,  as  the  rules  of  a  public  body 
of  such  celebrity  as  the  London  Stock  Exchange 
must  be  widely  known  to  brokers  and  others 
dealiD|^  with  shares,  it  is  plain  that  to  obtain  a 
quotation  of  their  shares  iu  the  official  list  must 
be  advantageous  to  companies  and  enhance  the 
▼ahie  of  their  ahsneff.    Farchaaen,  on  seeing  the 


shares  so  quoted,  would  have  a  ri^t  to  believe 
that  the  requirements  of  the  Stock  Exchange  had 
been  complied  with,  and  that  the  company  had 
therefore  satisfied  an  independent  body  like  the 
committee  of  its  respectability  and  solvency,  and 
it  cannot  be  doubted  that  they  would  be  willing 
to  give  a  higher  price  for  the  shares  in  conse- 
quence. This  being  so,  I  think  it  is  established  by 
the  case  of  Bex  v.  Se  Berenger  (3  M.  &  S.  Ql),  that 
a  conspiracy  to  procure  by  fraud  and  falsehood 
the  shares  of  a  company  to  be  quoted  in  the  official 
list,  and  thus  give  a  fictitious  value  to  the  shares 
beyond  what  they  would  otherwise  bring  in  the 
market,  is  a  fraud  upon  the  public  ana  an  in- 
dictable offence.  This,  in  fact,  was  not  denied  on 
the  part  of  the  defendants  ;  but  it  was  contended 
that  the  averment  of  the  conspiracy  in  the  second 
count  was  not  sufficient,  even  after  verdict,  to 
sustain  the  charge.  That  averment,  omitting  for 
the  moment  the  overt  acts  subsequently  charged, 
was  as  follows — [read  the  count.]  In  the  nrst 
place,  it  was  objected  that  there  is  no  allegation 
of  any  design  to  injure  and  deceive  purchasers, 
but  only  the  members  of  the  committee  of  the 
Stock  Exchange ;  that  omission,  however,  appears 
to  me  immaterial  if  the  natural  and  probable 
effect  of  deceiving  the  committee  in  the  mode 
alleged  would  be  to  injure  and  deceive  purchasers. 
It  was  further  objected  that  there  is  no  allegation 
of  any  design  to  give  a  fictitious  value  to  the 
shares,  and  that  it  ought  not  to  be  inferred  in 
a  criminal  case ;  but  here  again  I  think  that,  if  the 
design  alleged  was  to  induce  purchasers  to  believe 
that  the  position  and  prospects  of  the  company 
were  better  than  they  really  were,  the  further 
design  of  inducing  such  purchasers  to  give  a 
higher  price  for  the  shares,  being  the  natural  and 
probable  consequence,  ought  to  be  inferred :  (see 
Bex  V.  Vixon,  3  M.  &  S.  p.  15.)  But  then 
it  was  argued  with  great  force  oy  Mr.  Bowen  that 
there  is  no  allegation  that  what  the  purchasers 
were  to  be  induced  to  believe  was,  in  any  respect 
that  could  affect  the  price  of  the  shares,  untrue, 
in  which  case  it  must  be  admitted  that  there 
could  be  no  fraud  upon  the  purchasers.  Now 
the  facts  which  the  purchasers  were  to  be  induced 
to  believe  are  as  follows :  first,  that  the  said  com- 
pany was  duly  formed  and  constituted,  which 
certainly  is  net  negatived;  and  secondly,  that 
thev  had  in  all  respects  complied  with  the  rules 
and  regulations  of  the  Stock  Exchange,  so  as  to 
entitle  the  companv  to  have  their  shares  quoted  in 
the  official  list,  and  this  is  not  in  any  way  nega- 
tived, except  by  the  allegation  that  the  design 
was  by  false  pretences  to  induce  the  committee, 
contrary  to  tne  true  intent  and  meaning  of  the 
said  rales  in  the  second  count  and  in  the  first 
count  mentioned,  to  order  the  quotation;  and 
looking  at  those  rules,  it  will  appear  that  some 
of  them  relate  merely  to  the  convenient  trans- 
action of  business  by  the  committee  of  the  Stock 
Exchange,  and  whether  complied  with  or  not, 
could  have  no  effect  upon  the  value  of  the  shares 
in  the  market.  It  would  therefore,  it  was  urged, 
be  consistent  with  all  the  allegations  of  the  con- 
spiracy that  the  only  rules  which  the  purchasers 
were  to  be  induced  to  believe,  contrary  to  the  fact, 
had  been  complied  with,  were  such  &h  could  not  by 
possibility  affect,  in  the  mind  of  the  purchasers, 
the  value  of  the  shares.  T\\va  ^^^^».^^  Vi  tcw^  '*% 
,  aerious  ob\ecl\oii\  wcAWvk^^  ^sjarossv^^wi^^  ^^-^n^^ 
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the  subseqaent  part  of  the  coont ;  for,  in  the  first 
place,  it  was  held  in  the  case  of  Bex  v.  Pev 
roU  (ubi  sup.)  that  an  indictment  for  obtaining 
money  nnder  false  pretences  mast  negative  by 
special  averment  the  tmthof  the  pretences,  and  that 
it  is  not  enough,  even  after  verdict,  to  charge  that 
the  defendant  falsely  pretended  a  number  of  diffe- 
rent facts ;  and  I  think  that  the  reasoning  of  the 
judges  in  that  case  applies  as  much  to  an  indict- 
ment for  conspiracy  as  to  an  indictment  for  false 
pretences,  where,  as  in  this  case,  the  unlawful- 
ness of  the  end  depends  upon  the  nature  of  the 
false  pretences  employed  to  attain  it,  and  where, 
therefore,  the  orcunary  rule,  that  the  false  pre- 
tences need  not  be  specially  alleged  in  an  indict« 
ment  for  conspiracy,  does  not,  in  my  opinion, 
apply.  And  in  the  next  place,  the  Mse  pretences 
alleged  are  not  necessarily  inconsistent  with  full 
compliance  with  the  rules ;  since,  for  instance,  it 
may  have  been  falsely  asserted,  as  is  alleged,  that 
the  number  of  shares  allotted  unconditionally  was 
34,365,  and  that  10  per  cent,  had  been  paid 
thereon,  and  that  no  shares  had  been  conditionally 
allotted,  yet  it  may  be  true,  for  anything  that 
appears,  that  two-thirds  of  the  whole  amount  of 
the  nominal  capital  had  been  applied  for  and 
allotted  unconditionally,  and  10  per  cent,  paid 
thereon,  which  was  all  that  the  rules  required. 
Under  these  circumstances  I  am  by  no  means  sure 
that  this  defect  would  not  have  been  fatal  to  the 
count  on  demurrer  or  a  motion  to  quash  it ;  but 
it  appears  to  me  to  be  one  of  those  defects  which, 
according  to  the  rule  laid  down  in  Serjeant 
WiUiamr  notes  to  Saunders  (vol.  1,  p.  261)  and 
acted  upon  in  the  two  cases  cited  by  the  Solicitor- 
General,  Heumcmn  v.  The  Queen  and  Bex  v. 
Ooldsmith  {ubi  sup.)  is  cured  by  verdict.  No  in- 
justice can  be  done  to  the  defendants  by  acting 
upon  this  rule,  because  it  must  be  assumed  that 
the  judge  properly  directed  the  jury  as  to  what 
false  pretences  must  be  proved  to  justify  a  convic- 
tion. Upon  the  whole,  therefore,  I  am  of  opinion 
that  the  count  is  sufficient  to  sustain  the  convic- 
tion, and  that  the  error  assigned  cannot  be 
allowed.  Having  arrived  at  this  conclasion,  it  is 
not  necessary  for  me  to  express,  and  I  abstain 
from  expressing,  any  opinion  upon  the  validity  o  f 
the  first  count. 

Brett,  J. A. — Lord  Justice  Mellish  concurs  in 
the  judgment  which  I  have  delivered. 

Judgment  afHrmed. 

Solicitors  for  the  prosecution,  Abrahams  and 
Boffey. 

Solicitor  for  Aspinall,  Qolding. 

Solicitors  for  Knocker,  Wontner  and  Sons. 
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K«portod  l^  E.  a  Rochi,  Esq.,  Barri«terHii-Law. 


Weinesday,  Feb.  14, 1877. 

(Before  Javes,  L.J.,  and  BRAiiWELL  and  Amph- 

LETT,  JJ.A.) 

Sters  v.  Metropolitan  Board  op  Works. 

Compulsory  powers — Notice  to  treat  —  Bight  of 
tetiant  to  compensation — Lands  Clauses  Consoli- 
dation  Act  1845,  s.  18. 


Defendants  had,  under  the  powers  of  the  Metro- 
poliian  Streets  Improveiaeni  Act  1872,  i^r chased  _ 

a  house   of  the  owner ^  pending   the  plalntilfs  \  O7«i^T^«.TA\>Vi^tAuanoYezi»iT0d  byTirlaa  ^ 
tenancy 9  and  had  given  the  plaintiff,  wlw)  wo*  a  \  xkaXivQfe-  'Y^asw&oc^  ^^\«c%Ks^>^^yE^^lliBM  bahn 


quarterly  tenant,  notice  to  quU  at  ike  expindion 
of  his  tenancy. 
On  motion  for  an  injwnction  to  restrain  ike  deftok- 
dantsfrom  entering  upon  the  premises  uniU  tkejf 
had  given  the  plaintif  the  notice  to  treat  requirti 
by  sect.  18  of  the  Lands  Clauses  ConsoUdatUm 
Act  1845,  and  should  have  jaaid  him,  or  deposited 
in  the  bank,  the  compensaiion  awarded  to  oe  paU 
under  the  Act,  for  his  interest  in  the  premissSf 
Held  (affirming  the  decision  of  the  Master  of  (ke 
Bolls),  thai  ike  plaintiff,  as  a  quarterly  tawsit, 
had  no  interest,  legal  or  equitcAle,  in    the  prv- 
mises  within  the  meaning  of  secL  18  of  the  Lamdi 
Clauses  Act. 
The  Board,  in  giving  the  notice  to  quit^  were  merthi 
exercising  their  right  as  reversioners  under  their 
purchase  from  the  freeholder. 
This  was  an  appeal  by  the  plaintiff  finom  a  dednoD 
of  the  Master  of  the  Rous.      The  plaintiff  wu 
quarterly  tenant  of  No.  56,  Tummill-street,  Gler- 
kenwell.    The  house  being  required  for  the  pur- 
poses of  the  Metropolitan  Streets  Improvement 
Act  1872,  the  Metropolitan  Board  of  Woiks  in 
Dec.  1875.  purchased  it  of  the  freeholder^nnder  the 
compulsory  powers  of  the  Lands  Claoaes  Consoli- 
dation Act.    Having  thus  become  owners  of  the 
premises,  the  defen&nts  served  the  plaintiff  with 
a  notice  to  quit  in  June  1876,  or  at  the  ezpiratian 
of  his  tenancy,  on  the  ground  that  the  bouse  wss 
required  to  be  pulled  down.      The  plaintiff  there- 
upon brought  an  action  with  the  object  of  having 
the  defendants  restrained  Irom  pullinjii;  down  the 
house  until  they  should  have  compensated  him  for 
his  alleged  interest  therein.     Li  the  court  beknr 
the  plaintiff  moved  for  an  ity unction  to  restnin 
the  defendants  from  entering  upon  the  premises 
until  they  had  given  him  the  notice  requirad  bj 
sect.  18  of  the  Lands  Clauses  Cons<^dation  Act 
1845,  and  should  have  either  paid  co  the  plaintiff 
or  deposited  in  the  bank,  as  in  the  Act  provkled, 
the  purchase  money  or  compensation  agreed  or 
awarded  to  be  paid  under  the  said  Act  for  the  in- 
terest of  the  plaintiff  in  the  premises. 

Jessel,  M.B.,  said:  —  Speaking  roughly,  I 
understand  the  Act  to  mean  this, — joa  shall 
not  take  possession  of  any  man's  land,  whatever 
his  legal  interest  may  be  in  it,  until  you  hsTe 
paid  or  secured  to  him  the  amount  eventnaUj 
payable  to  him  as  compensation  simply,  or  as  pur- 
chase money  and  compensation  for  taking  away 
the  land — you  shall  not  enter  upon  it  nor  intecfeie 
with  his  possession.  And,  again,  you  are  not  en- 
titled to  take  a  partial  interest  in  the  land  to  the 
prejudice  of  the  owner  of  the  rest  of  the  land.  He 
may  comjpel  you  to  say  if  you  bay  up  one  yoashiU 
buy  up  all.  Therefore,  I  consider  that  yoo  hsTe 
to  decide,  first,  whether  the  man  is  entitled  to  aoj 
compensation  at  all.  If  he  is  not,  there  is  no 
reason  to  prevent  the  company  from  taking  pos- 
session of  the  land.  If  he  has  neither  the  legii 
estate  nor  an  equitable  interest,  he  cannot,  as  1 
read  the  Act,  be  entitled  to  any  compensatian  at 
all.  The  position  of  the  tenant  in  this  oaae  is  a 
very  simple  one.  He  was  tenant  from  thne 
months  to  three  months.  Notioe  was  girea  to 
the  landlord;  the  three  months  tenancy  of  the 
tenant  was  not  disputed ;  the  pnndiaae  of  the 
land  was  completed  by  the  Metropolitan  BovdoC 
Works,  who  gave  the  notioe ;  then  the  nolioa  to 
determine  the  tenancy  was  gvnai  by  thetlMB  hff^ 
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me  and  complains  has  certAinly^  no  legal  interest  in 
the  property  in  question.  His  legal  interest,  or 
whatever  it  was,  has  leffaUy^  expired.  Has  he  any 
eqnitahle  interest  as  distmgmshed  from  a  legal 
interest  P  I  cannot  find  out  why  he  should  have. 
The  whole  of  the  eauitahle  interest  which  is  in  the 
landlord  subject  to  nis  term  has  been  bought  and 
paid  for  by  the  Metropolitan  Board  of  Works. 
Therefore,  they  have  purchased  up  the  whole 
equitable  interest,  and  are  entitled  to  possession. 
It  was  indeed  suggested  by  counsel  on  behalf  of 
the  plaintiff  that  tnere  is  a  duty  binding  upon  the 
IftncUord  to  renew  the  lease  or  the  tenancy  if  his 
tenant  demands  it.  I  have  heard  that  such  a 
notion  prevailed  in  times  past,  but  not  in  this 
oountry.    In  the  country  where  such  notions  have 

grevailed  they  have  not  been  sought  to  be  enforced 
7  the  terror  of  the  judiciary,  but  by  other  and 
more  unpleasant  means.  But,  as  I  said  before,  I 
never  knew  that  there  was  such  an  idea  in  this 
oountry,  and  I  repudiate  the  assertion  that  a  man 
ceases  to  be  an  honest  man  as  a  landlord  even  if 
he  refuses  in  the  extreme  case  which  was  put,  to 
renew  a  lease  to  his  tenant,  although  that  tenant, 
and  his  ancestors  before  him,  had  held  the  pro- 
perty in  question  for  sixty  years  under  a  term,  at 
the  expiration  of  that  term.  That  being  so,  I 
consider  there  was  no  legal  nor  equitable  interest 
in  the  person  in  question.  Then  it  is  alleged,  even 
assummg  that  he  has  neither  a  legal  nor  an  equit* 
able  interest,  yet  he  has  acquired  something  by 
force  of  this  Act  of  Parliament.  The  Act  was 
intended  to  protect  the  persons  whom  I  roughly 
call  the  landowners  and  occupiers  who  are  already 
interested  in  this  land,  from  being  deprived  com- 
pnlsorilj  against  their  will  of  their  ownership  or 
possession.  This  man  has  not  been  deprived  of 
eitiier.  Therefore,  why  should  the  Act  of  Parlia- 
ment apply  to  him  P  It  seems  to  me,  from  the 
reason  of  the  thing,  that  he  is  not  entitled  to  any 
compensation  at  all.  But  I  must  go  to  the 
words  of  the  Act,  because  I  am  told  they 
compel  me  to  say  that,  on  the  reason  of  the 
thing,  and  the  general  purview  of  the  Act,  the 
reenit  at  which  I  ought  to  arrive  could  not  be 
arrived  at.  The  Act  begins  by  a  series  of  sections 
which  are  headed  in  this  way :  "  And  with  respect 
to  the  purchase  and  taking  of  the  lands  otherwise 
than  by  agreement," — "compulsory  powers.*' 
It  is  very  important  to  recollect  that  in  this  Act 
there  are  these  headings.  Now  those  are  general 
provisions  as  to  the  purchase  of  lands.  They 
D^gin  with  clause  16.  After  divers  other  headings 
we  then  come  to  a  new  heading  "  leases,"  which 
begins  with  the  119  th  section.  This  is  an  entirely 
new  heading.  The  first  question  I  have  to  con- 
sider is,  whether  the  heading  as  to  leases  was 
intended  to  provide  altogether  for  compensation 
in  the  cases  specially  provided  for,  because  it  is 
not  everv  lease,  but  only  certain  leases,  which  are 
provided  for.  It  does  appear  to  me  that  the  sections 
m>m  119  to  122  were  intended  to  be  specific  provi- 
sions for  those  special  cases,  and  to  decide  what  is 
to  be  done  in  those  cases,  and  to  decide  it  once  for 
alL  Now  the  119th  section  applies  to  a  different 
case  altogether,  namely,  to  a  case  where  only  part 
of  the  land  is  required.  The  121st  section  does 
applj  to  this  case.  It  savs,  "  K  any  sush  land 
shalfbe  in  the  possession  of  any  person  having  no 
greater  interest  therein  than  as  tenant  for  a  year, 
or  firom  year  to  year,  and  if  such  person  be 
vsqnired  to  give  np  poBBemon  oi  any  lands  so 


occupied  by  him  before  the  expiration  of  his  term 
or  interest  therein,  he  shall  be  entitled  to  com- 
pensation for  the  value  of  his  unexpired  term  or 
interest  in  such  lands,  and  for  any  just  allowance 
which  ought  to  be  made  to  him  by  an  incoming 
tenant,  and  for  any  loss  or  injury  he  may  sustain ; 
or  if  a   part   only  of   such  lands  be   req^uired, 
compensation   for  the  damage  done  to  him  in 
his  tenanc;^  by  severing  the  lands  held  by  him,  or 
otherwise  injuriously  affecting  the  same,  and  the 
amount  of  such  compensation  shall  be  determined 
by  two  justices,  in  case  the  parties  differ  about 
the  same;  and  upon  payment  or  tender  of  the 
amount  of  such  compensation,  all  such  persons 
shall  respectively  deliver  up  to  the  promoters  of 
the  undertaking,  or  to  the  person  appointed  by 
them  to  take  possession  thereof,  any  such  lands  in 
their  possession  required  for  the  purposes  of  this 
special  Act."    Now,  as  I  read  the  section,  there  is 
nothing  to  control  it  at  all.    All  that  is  required 
on  the  part  of  the  company,  or  public  body,  exer- 
cising the  powers  of  the  special  Act,  is  to  give  to 
those  persons  having  a  less  interest  than  that  of 
tenant  from  year  to  year,  notice  demanding  pos- 
session (it  does  not  require  them  to  give  any 
notice  to  take)  to  go  before  justices,  to  get  the 
amount  assessed,  and  then  to  pav  that  amount. 
That  being  done,  they  are  entitled  to  possession. 
They  do  not  require  any  conveyance.    They  take 
possession,  and  I  think  they  are  then  entitled  to 
it,  and  that  none  of  the  other  sections  prohibiting 
companies,  corporations,  or  other  bodies  to  which 
this  Act  applies,  from  taking  possession  of  land, 
control  or  overrule  this  section,  which  says  that, 
upon  payment  being  made,  the  tenant  in  question 
shall  deliver  up  possession  to  the  company.   Well, 
if  that  is  RO — if  these  are  put  in  a  separate  class, 
and  it  is  provided  that  they  are  not  to  go  out 
merely  on  a  notice  to  treat,  they  are  not  to  have 
their  interest  taken  away  under  a  notice  to  treat, 
but    they    may  have    it  taken    away    under   a 
demand  of  possession,  and  nothing  more.    Why 
should  this  tenant  be  entitled  to  a  larger  interest 
than  anybody  else  of  the  same  class  P    I  cannot 
see  it  at  all.    I  cannot  see  why,  if  the  company 
does  not  require  possession  before  the  expiration 
of  the  interest,  that  that  throws  you  back  on  the 
other  clause,  because,  in  the  case  I  have  put,  his 
unexpired  interest  is  nil,  and,  therefore,  his  com- 
pensation is  nil.    Why  should  he  not  deliver  up 
possession  for  nothing,  if  he  were  there  P      It 
appears  to  me  from  the  moment  he  is  served  with 
tne  notice,  he  is  to  be  piid  for  his  unexpired 
interest,  and  then  to  deliver  up  possession.     But 
when  that  interest  has  expiree,  he  is  to  have  no 
compensation.    As  I  read  the  Act,  it  is  entirely 
consistent  with   the  view  I   have  taken  of  the 
general  nature  of  these  provisions ;  and,  reading 
it  as  I  do,  I  am  of  opinion  that  this  application 
must  fail.    Costs  to  be  costs  in  the  cause. 

On  the  appeal, 

0,  H.  Anderson  contended  that  the  plaintiff  had 
a  legal  right  to  compensation,  as  a  party  interested 
in  the  premises,  within  the  meaning  of  sect.  18 
of  the  Lands  Clauses  C/onsolidation  Act,  at  the 
time  when  the  notice  to  treat  was  served  on  the 
owner,  and  that  the  defendants  ought  also  to  have 
served  the  plaintiff  with  a  notice  to  treat  under 
that  section,  and  could  not  now  take  possession 
without  giving  him  compensation.  The  wQrd&  c^l 
the  section  wer^,  "  Xwv  «*t^  X^qvitA  \ft  >ra^\sRj^^^ 
to  trea^  to  ^\  \»Yv^  i^\as&  \Ti\AVMitfAvcL ^<6 ^aa^^^ 


510 


MAGISTRATES'  CASES. 


Ot.  op  App,] 


BODBBICK  V.  ASTON  LoCAL  BOABS  07  HSAIOH. 


[Or*  Qv  Api^. 


and  if  all  the  parties  interested  were  to  have 
notice,  why  should  not  a  yearly  tenant  P  [Jambs, 
L.  J. — ^They  cannot  distorb  the  parties  under  the 
Act  without  giving  them  notice,  but  you  are  not 
within  the  Act  at  alL  The  defendants  have  merely, 
as  owners  of  the  fee  simple,  given  the  tenant 
notice  to  quit.]  As  the  defendants  were  acquiring 
the  interest  of  the  plaintiff  in  the  house,  they 
ought  to  pay  him  compensation  for  a  year's  value 
of  the  tenancy  before  they  took  possession. 

Cookson,  Q.C.  and  EveriU,  for  the  defendants, 
were  not  called  upon. 

James,  L.J. — I  am  of  opinion  that  there  is  not 
the  slightest  foundation  for  this  application.  The 
truth  is,  it  is  contrary  to  the  universal  practice 
that  has  prevailed  ever  since  railways  have  been 
established  with  statutory  powers*  Kailway  com- 
panies and  other  companies  never  do  buy  the 
interest  of  short  tenants  whom  they  can  get  rid  of 
by  legal  notice,  unless  they  want  possession  before 
the  expiration  of  the  notice,  for  wnich  special  pro* 
vision  is  made  by  the  Act  of  Parliament.  The 
company  deals  with  the  freeholder*  It  acquires, 
either  under  compulsory  powers  or  by  contract 
with  the  freeholder  (it  may  be  by  voluntary  agree- 
ment) his  interest,  and  with  that  the  whole  of  his 
interest.  Fart  of  that  interest  is  the  right  to  deter- 
mine the  tenant's  right  by  giving  three  months' 
notice.  They  have  bought  the  freehold ;  they  are 
assignees  of  the  freehold ;  Uiey  do  give  the  te- 
nant three  months'  notice,  as  any  other  assignee 
of  the  reversion  might  do ;  and  at  the  end  of  the 
three  months  the  tenant  must  give  up  possession 
or  be  subject  to  be  turned  out  by  process  of  law 
— ^not  under  any  statutory  power,  but  under  the 
right  which  is  incidental  to  the  property  of  the 
company.  The  Master  of  the  Bolls  could  not  have 
made  any  other  order  than  the  one  he  has  made, 
and  we  must  refuse  this  appeal  with  costs. 

Bbamwell,  J.  a. — I  am  of  the  same  opinion.  The 
defendants  are  not  exercising  any  statutory  powers 
here  at  all,  nor  threatening  to  exercise  any.  They 
are  claiming  to  exercise  that  right  which  they 
have  as  reversioners  at  common  law.  Then  there 
is  another  conclusive  argument  against  the 
plaintiff.  They  are  not  bound  to  give  notice  at 
any  particular  time.  They  need  not,  therefore, 
have  given  notice  until  the  three  months  had 
expired  and  the  tenancy  had  expired ;  and  what  on 
earth  were  they  then  to  ask  the  man  to  treat 
about  P  He  bad  no  interest  remaining.  It  is  rather 
strange  to  me  that  this  experiment  should  have 
been  tried  in  one  court ;  that  it  should  have  come 
to  a  second  court  is  something  wonderful. 

Apmhlett,  J.  a. — I  am  of  the  same  opinion. 

Appeal  dismissed  with  costs. 

Solicitors,  E,  J,  Eady ;  The  Solicitors  to  the 
Board  of  Works, 


Wednesday,  Feb,  14,  1877. 

(Before  James,  L.  J.,  and  Bramwbll  and 
Amphlett,  J  J.  a.) 

BoDERicK  17.  Aston  Local  Board  op  Health. 

Sewer — Powers  of  local  authority — Public  Health 
Act  1875  (38  4-  39  Vict,  c.  56),  ss,  16, 19,  32, 144, 
150,  303. 

An  urban  or  rural  sanitary  authority  has  power  by 
the  Public  Health  Act  1875,  to  make  a  sewer  in 


necessitaie  an  emhanhmant  ofeonMerabU  Jmghi 
being  bv/iU  over  iL    In  9nch  ease,  am^iU  amh 
pensaHon  is  prmnded  by  Ihe  Adt. 
According  to  the  ime  consirueUon  qf  ike  ivonb 
"  into,  through,  or  under**  tn  eecL  16,  U  i§  mot 
necessary  to  carry  the  sewer  under  grommd,  hut  it 
may  be  carried  **onor  over**  any  lamde  wOkm 
the  district  of  ihe  local  ouihoriHee. 
This  was  an  appeal  by  the  plamti£b  from  a  deoinon 
of  the  Master  of  the  Bolls  (reparfeed  asUe  485). 

The  question  for  the  oonsidemtiaii  of  tiie  oomt 
was  whether  under  sect  16  of  the  PabUo  Bethk 
Act  of  1875,  the  defendants  had  power  **  to  oiny 
any  sewer,  after  giving  reaacniable  nofeioe  in 
writing  to  the  owner  or  oooapier  (if  on  the  report 
of  the  surveyor  it  appears  neoesaary),  mtt^ 
through,  or  under  any  land  whataoever  wttiuB 
their  district,"  without  actoally  bayinff  the  land. 
In  an  action  brought  to  restrain  thedefeDdaiiti 
from  doing  what  they  proposed,  the  'M'^H^r  of  the 
Bolls  refused  to  grant  an  injunction. 
On  the  appeal, 

ChiUy,  Q.C*  and  Alexander  Cflen,for  the  mel* 
lants,  contended  that  the  word  **  through  in 
sect.  16  of  the  Act  only  authorised  the  defendants 
to  construct  their  sewer  under  ground,  unless  tiiej 
chose  to  purchase  the  land  whi(£  the  Act  gave  them 
power  to  do.  If  the  defendants  conBtmoted  the 
sewer  as  proposed  without  purchasing  ihe  land,  the 
plaintiffs  would  sustain  an  injury  tar  which  the 
compensation  clauses  would  supply  a  wholly  in- 
adequate remedy.    They  referrea  to 

PabUo  Heiath  Aot  1875,  m.  16, 19,  82, 144, 150, 808 ; 
MetrapoHta/n  Board  qf  WorH  t.  MetropoUtan  £aA- 

VHx/u  Company,  19  L.  T.  Bap.  K.  8.  10;  L.  Ban.  4 

O.P.  192; 
^01^^  London  Raitway  Company  t.  MdreptiUsm 

Board  of  Works,  38  L.  T.  Bep.  N.  &  888;  JcfaM 

405; 
BrownUyuj  v.  Metropolitan  Board  of  WorkSt  6  L.  T. 

Bep.  N.  8. 187 ;  K  J.140.  C.  P. ; 
Bicket  V.  MeiropoUian  BaihooM  ComfNNty.  16  h.  T. 

Bep.  N.  S.  54§ ;  86  L.  J.  204,  Q.  B. 
Davey,  Q.C.  and  Woodroffe,  for  the  defendants, 
were  not  called  upon. 

Jambs,  Li  J. — I  think  we  must  aflSrm  thedecisiGn 
of  the  Master  of  the  B0II&  It  is  said  there  msy 
be  some  great  ininstioe  done.  I  do  not  know 
about  that.  I  think  the  oompensation  olanse,  so 
far  as  pecuniary  damage  or  any  damage  is  000- 
oemed,  will  be  sufiBdent  to  cover  any  cooh 
pensation  which  may  be  required,  and  there  does 
seem  a  very  ample  case  for  oompensation.  It  maj 
be  said  that  it  is  very  hard  that  a  piece  of  a  man^ 
land  shall  be  taken  away  without  his  ooDsent  or 
without  the  defendants  buyi^  it.  On  the  other 
hand,  I  can  easily  see  that  if  these  local  autho- 
rities were  obliged  to  buy  every  bit  of  every  hoose 
or  property  that  they  wanted,  it  might  have  theeffed 
of  making  it  impossible  to  make  any  arrangementi 
for  what  is  called  the  sanitation  of  the  district. 
Those  considerations  may  tell  one  wwnfft  the 
other.  All  we  have  to  consider  is  idiat  ib  the  phin 
meaning  of  the  words,  and  I  am  of  opinioo  tliet 
the  plain  meaning  of  the  words  is  that  yoa  are  it 
liberty  to  go  "  into,  through,  or  ander.  I  osnaot 
find  any  sufficient  reason  whatsoever  in  tfaoee 
words  or  in  the  context  of  the  Aot  of  TiMMmsB^ 
to  show  that  when  the  Legislature  aaja  yon  iBiy 
go  "  into,  through,  or  under  '*  theiy  mesDy  in  bA, 
only  to  say  *'  under,"  beoaose  it  nraat  cone  to 


;^fvate  propei'ty,  even  though  tlie  sewer  xmo^  be  \  XiVax..   \\  xJda  vcv^meut    of  the   ftpp^flfff^  pra* 
raised  above  the  level  of  the  ground,  and  moai  \  -^^^^  SXi  tdl\x^\»  \3^  >iiiA^  ^d&s^  ^>  iT^yiinro  np 
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yon  are  to  go  "  into,  through,  and  under,"  but  not 
"  on  or  oyer."  I  tbjnk  we  oannot  introduce  that 
exception  into  this  clause. 

Bbjjtwbll,  JJL — I  am  of  the  same  opinion.  I 
confess  I  had  some  misgivings  whether  it  was 
intended  that  there  should  be  a  power  to  make  a 
sewer  above  ground  under  this  Act  of  Parliunent. 
But  I  think  it  is  very  likely  it  never  was  thought  of 
or  contemplated,  most  sewers  being  subterranean, 
and  therefore  it  may  be  that  words  were  used 
which  go  ftirther  than  the  actual  intention  of  the 
persons  who  drew  the  Act  of  Parliament.  On  the 
other  hand,  it  may  be  that  if  their  attention  had 
been  called  to  it,  they  would  have  used  words 
sufficient  to  enable  that  to  be  done  which  is  going 
to  be  done  in  this  case ;  but  we  have  not  to  con- 
sider ^  the  intention  of  the  Legislature,  but  the 
meaning  of  the  words  which  they  have  used ;  and 
ae'to  that  it  appears  to  me  nothmg  more  can  be 
said  than  has  been  said  by  the  Lord  Justice.  If 
we  read  these  words  an  Mr.  Chitty  wants  us  to 
read  them,  the  word  "  through  "  has  no  meaning 
at  all)  and  We  must  read  the  words  with  the 
copulative  conjunction  *'into,  through,  and 
under  "  instead  of  "  into,  through,  or  under." 

AxpHLBTT,  J.A, — I  feel  very  strongly — ^uite  as 
strongly  as  Mr.  Chitty  has  expressed  himself— 
that  there  might  be  cases  of  extreme  hardship. 
'^Tou  might  hai^e  ornamental  grounds  going  down 
to  a  river,  and  a  sewer  might  be  made  to  cut  a 
man's  house  off  from  the  river  by  going  over  the 
centre  of  his  garden ;  or  it  may  be,  by  going 
through  a  part  of  his  house.  But  I  think  we 
cannot  vary  the  plain  language  of  the  Legislature 
by  any  consideration  ot  such  circumstances  as 
these;  and  perhaps  it  is  a  sufficient  answer  to 
the  hardship  to  say  that  if  anything  was  done  at 
all  vexatiously^  on  going  to  a  jury  to  assess  the 
damages,  they  would  give  somethiujK  very  enor- 
mous to  mark  their  disapprobation  of  the  way  in 
which  the  board  were  carrying  out  their  works. 
But,  however  that  may  be,  I  find  words  that  I 
oannot  get  over,  and  therefore,  whether  it  was 
intendea  by  the  Legislature  or  not,  there  the 
words  are,  and  we  must  give  effect  to  them. 

Appeal  dismissed  toiih  costs. 

Solicitors:  Letts  fbr  B,  Davenport,  Birmingham ; 
Bobinson  and  Preston^  for  Ansm,  Aston. 


HIGH   COURT   OF   JUSTICE. 
CHANCERY  DIVISION. 

B>ftrt6d  hj  O.  WsLBT  KxHG,  ftod  F.  Gould,  Efgn^ 


Monday,  Feb,  12, 1B77. 

(Before  Vice- Chancellor  Malins.) 

Flowib  17.  Local  Board  of  Low  Leytok. 

PubUe  HeaUh  Act  1876  (38  ^  39  Vict,,  c.  55)  sect. 
264r~-Action  against  local  board — Notice  of  action 
— When  necessary^-^Demurrer  to  statement  of 
defence. 

Tk^  provision  qf  the  P^Uc  Health  Act  1875,  sed, 
264^  ihait  a  process  shaXL  not  be  sued  out  against 
a  Iceal  authorUy  for  anything  done  or  omitted 
under  the  Act  nnttl  one  month  after  notice,  does 
not  apply  tdhere  the  delay  of  a  m^onth  wotdd  cause 
irreparahle  mischief,  and  defeat  the  object  of  the 
wmt,  bui^ihe  object  of  the  suit  clearly  is  damages^ 


although  an  injunction  may  be  ashed  as  8ub^ 
sidiary,  such  notice  is  reauistte, 
DsMURBEa  to  statement  ot  defence. 

The  plaintiff,  by  his  statement  of  claim,  alleged 
that  he  was  the  lessee  and  occapier  of  a  farm  at 
Leyton,  part  of  which  consisted  of  a  field  called 
Blackbird's  Field.  The  defendants  were  the  local 
authority  in  whom  all  the  sewers  in  the  district 
were  vested,  and  under  whose  control  they  were 
placed  by  the  Public  Health  Act  1875,  and  an 
open  ditch,  which  was  one  of  such  sewers,  ran 
along  the  side  of  Blackbird's  Field  for  150  yards, 
or  thereabouts.  The  plaintiff  alleged  that  sewage 
matter  was  allowed  to  accumulate  in  the  ditch, 
and  overfiow  part  of  Blackbird's  Field,  to  the 
damage  of  the  plaintiff.  That  the  sewage  and 
water  had  for  more  than  two  years  past  occasionally 
overflowed  the  ditch,  and  that  the  plaintiff  had  on 
several  occasions  complained  thereof,  but  that 
until  the  last  nine  or  ten  months  the  overflow 
was  comparatively  insignificant,  and  the  damage 
caused  thereby  not  of  the  serious  character  which 
it  had  within  that  time  assumed.  That  after 
several  previous  complaints  to  the  defendants, 
and  promises  by  them  that  the  nuisance  should 
be  abated,  the  plaintiff,  in  the  month  of  December 

1875,  again  complained,  stating  that  unless  the 
same  was  effectually  reduced  within  one  month 
from  that  time,  proceedings  in  Chancery  would 
be  commenced  against  the  defendants.  That  the 
defendants  wrote,  sa^ng  that  new  works  were  to 
be  executed,  which  it  was  hoped  would  remove 
all  cause  of  complaint.  That,  notwithstanding 
repeated  subsequent  complaints  by  the  plaintiff, 
the  nuisance  still  continued,  to  the  great  damage 
of  the  plaintiff.  That  the  plaintiff  had  also  made 
frequent  applications  to  the  defendants  for  com- 
pensation on  account  of  the  damage  already  caused 
to  him,  but  that  the  defendants  bad  neglected  and 
refused  to  make  any  such  compensation,  and  had 
on  the  15th  June  lb76,  informed  the  plaintiff  that 
the  defendants'  board  had  resolved  to  repudiate 
every  claim  made  by  the  plaintiff. 

The  plaintiff  claimed:  That  the  amount  of 
damages  which  had  been  or  should  be  sustained 
by  him  by  reason  of  the  overflow  of  sewage  and 
water  from  the  said  ditch  might  be  assessed,  and 
the  defendants  ordered  to  pay  the  amount  to  the 
plaintiff,  and  that  the  defendants  might  be  re* 
strained  from  causicg  or  permitting  any  sewage 
or  water  to  overflow  from  the  said  open  ditch  on 
to  Blackbird's  Field,  or  any  part  thereof. 

The  plaintifi^s  writ  was  issued  on  the  4th  July 

1876.  The  defendants  delivered  their  statement 
of  defence  on  the  14th  Nov.  1876,  and  as  a  separate 
and  independent  ground  of  defence,  said  that  they 
were  a  local  authority  within  the  meaning  of  the 
Public  Health  Act  1875  (38  &  39  Vict  c.  55),  and 
that  no  such  notice  of  action  stating  the  cause  of 
action,  and  the  name  and  place  of  abode  of  the 
intended  plaintiff,  and  of  his  attorney  or  agent  in 
the  cause,  as  prescribed  by  the  264th  section  of 
the  said  Act,  was  served  on  the  defendants  prior 
to  the  issuing  of  the  writ  in  the  action,  and  on  this 
ppround  alone  the  defendants  claimed  a  judgment 
m  their  favour,  with  costs,  (a) 

(a)  88  db  88  Viot.  o.  55,  seot.  264,  proTides  that :  "  A 
writ  or  prooesB  shall  not  be  sued  oat  against  or  served 
on  any  looal  authority,  or  any  member  thereof,  or  any 
offioer  of  a  looal  authority,  or  pec«Qn\  ^ic^sxks^  vgl'^ck  t^^ 
for  anything  doEnn  ot  Sxk\N5iDA»^\A  \»^  ^q'da  ^st  ^'«E^^^M^  ^f^ 
be  dona  'vadn  \3tta  ^To^«\««na  A  >iBMk  ks^»^^wiS^*^A«™ 
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Ct.  of  Af  p.] 


Houu  o.  Oui. 


tOi.  or  Alt. 


The  pluntifi  demurred  to  thia  defence.  1 

The  plaiotiff  bad  not  moved  for  an  injanction. 
J.  Feargon,  Q.C.  and  Shebbeare  for  the  demarrer, 
— The  plaintifi  piwfl  both  for  an  injunction  and 
for  damages.  Wbere  the  relief  sought  is  an 
injunction,  to  delay  which  might  cause  irreparable 
damage  %o  the  plaintiff,  the  Public  Health  Act 
1875,  sec.  264,  as  to  givine  a  month's  notice  of  the 
proceedings  does  not  apply  :  [Attomey-Qeneral  t. 
Hackney  Local  Board,  33  L.  T.  'Rep.,  N.S.  244; 
L.  Rep.  20  £q.  626.) 

Glaaee,  Q.C.  and  H.  A.  Qiffard  for  the  defendants. 
— The  plaintiff's  real  claim  is  for  damages,  and 
nothing  else.  He  does  not  require  the  injunction 
The  19ch  section  of  the  Act  requires  the  local 
authority  to  keep  the  ditch  properly  cleansed  and 
emptied.  Pouisum  v.  Thirst  (16  L.  T.  Rep.  N.S. 
324;  L.  Bep.  2  C.  P.  449)  shows  that  thia  is 
an  action  requiring  the  prescribed  notice  to  be 
given.  They  cited  also  Jolliffe  v.  WalUuey  Load 
Board  (29  L.  T.  Rep.  N.S.  582;  L.  Bop.  9  C.  P.' 
62).  [Mauns,  "V.C.— I  think  the  fur  mean- 
ing  of  seccion  264  is  that  no  writ  in  an  action 
prating  damages  only  shall  be  issued  withont 
notice.  If  I  come  to  the  conclnsion  that  the 
uubstance  and  object  of  the  action  is  an  injanotion, 
then  I  think  the  section  does  apply,  bat  not  if  the 
object  is  dam&ges.] 

Pearton,  Q.C.  in  reply. — The  contention  is,  that 
beoaase  the  plaintiff  did  not  apply  by  motion  for 
an  injunction,  the  statement  of  defence  ia  not 
demurrable. 

Malins,  V.  C. — This  is  an  action  in  which 
the  plaintiff  claims  that  the  amount  of  dam^^s 
which  have  been  or  shall  be  sustained  by  him, 
by  reason  of  the  overflow  ot  sewage  and  water 
from  an  open  ditch  adjoining  the  ivestem  aide 
of  Blackbird'a  Field  may  bo  aaseased  under  the 
direction  of  the  court,  and  that  the  defendants 
may  be  ordered  to  pav  the  amount  thereof  to  the 
plaintiff,  and  that  theaefendants  maybe  restrained 
by  injunction  from  cansing  or  permitting  any 
Bcwage  or  water  to  overflow  from  the  side  of  the 
open  ditch  on  to  Blackbird's  Field  or  any  part 
thereof.  The  defendants  are  a  local  board 
within  the  provisions  of  the  Public  Health  Act  of 
1875.  [His  Lordahipread  section  264.]  Now  the 
object  of  that  Act  is  plain,  that  these  boards  shonld 
not  be  liable  to  be  continually  vexed  with  actions. 
1  chink  it  is  quite  clear  that,  where  damages  only 
are  the  principdl  object  of  a  sait,  the  board  is 
entitled  to  notice  of  action  under  the  264th 
section,  but  it,  is  said  that  this  section  does  not 
apply  where  the  object  is  to  prevent  irreparable 
mischief  being  done.  Now,  when  the  object  of  the 
suit  is  Buch  that  the  dela^  of  a  month  would  be  to 
defeat  the  plaintiff's  object,  I  agree  with  Vice- 
Chancellor  Bacon  in  the  case  of  Attomey-Oenerai 
V.  Hackney  Local  Board,  that  an  action  may  be 
begun  without  notice  and  an  injunction  moved 
for  the  next  day.  I  think  it  is  the  dnty  of  the 
court  to  look  at  the  nature  of  the  case  made,  and 
whether   the     object   of    the  action    is 


or  person,  olearly  Btating  the  oanM  of  ftotion,  and  the 
□ftmc  and  plaoe  of  abode  ot  tho  intended  plaintiff,  and  of 
hie  attome;  or  ageLt  in  the  oaoie  ;  and  on  the  trial  of 
aoy  aaoh  action  the  plaictilF  Bball  not  be  at  liberty  to  go 
into  evidenBe  ot  an;  caaee  of  aatian  wbioh  i*  not  atated 

in  tbH  notice  so  served ;  aiidnQlessviQbaQ\jge\*fx<n«&, 

the  jury  abalJ  Bud  for  the  delendanL" 


damages  or  an  injanotion.  If  tliis  bnd  been  i 
case  hH  Allornm-Omardl  v.  Sadmey  Locai  Board, 
I  should  have  tnonght  that  the  proYision  of  (he 


to  giving  notice  did  not  apply,  hot  the 
_  -l:.-^  .t  .1..  _i.:_^«  1. — ,  evidently  w~ 


])rimaT7  object  o?  the  plaintjft  here  e'  .  _  _ 
damages.  [His  Lordship  raferred  to  the  M 
of  claim.]  I  look  at  the  statement  of  daim,  and  I 
cannot  help  seeing  from  tlie  etatetnemt  itoelf  that 
the  real  claim  is  for  damages,  and  that  the  ia- 
jonction  is  merely  snbsidiarj.  I  think  also  that  I 
am  bound  to  lookat  the  oondnot  of  the  parties,  and 
it  appears  that,  although  this  writ  was  issned  lii 
months  ago,  the  plaintiff  never  moved  fbr  an 
injunction.  My  own  opinion  ia,  that  the  de- 
fendants might  nave  moved  to  stay  the  action,  bat 
they  did  not  do  so.  However,  I  think  the  defense 
is  good,  and  therefore  the  demnrrar  (kila. 

Solicitors  for  thep1untiff,Bbu9Uoit«  and  BjfiM. 

Solicitor  for  the  defendanta,  Bobtrt  T.  Wragg. 

Monday,  Jan.  29, 1877. 
(Before  the  MAsrsn  or  thk  Bolu.) 
HoLiu  o.  Gut. 
Oharilji  —  Atiion   of   y'eetm«nt    &u    govamon   ^ 
charUy —  jSoncfton  qf  Oharity  Contmiitiontn— 
OharxlabU  TnutiAet  185S  (16  #  17  VieL  e.  137), 
«.  17. 
The  tanction  of  the  OhairUy  CommtMMHMrt  u  wrf 
required  under  the  17th  *eofion  of  th«  Oharitaih 
TrutU  Act  ISiiS,  to  authorita  Uu  ^ovomora  qf  • 
charily  lo  bring  an  action  to  raeorMr  poasSHtM 
of  latid  or  other  property  belon^ng  to  Ms  ekariif. 
The  plaintiffs  in  this  action  were  the  govanon 
of  the  Asby  Endowed  Qrammar   Sobool,  in  the 
county  of  Westmoreland,  and  they   brought  thil 
action  against  the  defendant,  the  fbrmer  school- 
master of  the  said  sohool,  ohuming  an  injnDCtiDa 
restraining  the  defendant  f^om  presenting  himasK 
at  the  school,  or  teiwhing  therein,  or  attemptiiig 
to  do  BO,  or  otherwise  intermeddling  thertnritb, 
and  also  an  injnnotion  restraining  the  i  ~    ' 


from  remaining  in  ocoupatioa  of  the  adiOOlhoniB, 
or  the  land  belonging  thereto.  By  the  atatetMnt 
of  claim,  it  was  alleged  that  the  defendant  had 
never  been  properly  appointed  to  the  office  of 
schoolmaster,  and  was  unfit  for  niich  t^oe;  that 
he  had  been  formerly  removed  therefrtim  br  a 
resolution  of  the  governors,  of  which  notice  W 
been  given  to  him  ;  and  that  he  bad  been  reqniied 
to  deliver  up  possession  of  the  aohoolhooM  and 
land,  bnt  he  oad  neglected  to  do  so,  and  nontimisd 
to  present  himself  at  the  aohool  to  teadi,  and  to 
occupy  the  schoolhonse  and  the  land  belongiiig 
thereto. 

The  defendant  demnrred  cm  the  ground  that  an 
order  or  certificate  from  the  Charity  Commiasiootn, 
authorising  the  action,  had  not  been  obtained,  as 
required  by  the  17th  section  of  the  Charitibis 
Trusts  Act  1853. 

Shebbeare,  for  the  demurrer,  argoed  that  tlui 
action  came  within  the  worda  in  the  section  "nit 
or  other  proceeding." 

E.  Cutler,  for  the  plaintiff,  oootended  that  tlie 
section  applied  only  to  aoita  and  other  ^lll^^l^«^inp 
relating  to  the  administration  of  the  pnyMtf  n 
the  charity,  and  not  lo  snchanacticma8thia,wni(i 
was  virtiully  a  common  law  notion  of  ' 
He  cited 
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Or.  OP  Afp.] 


HoLMB  V.  Gut. 


[Ot.  op  App. 


Be  St  OxU9*8  and  8i  Oeorge*8  BUxmibwry  Trusts,  25 

Bmt.  318 : 
Be  Ford*s  Chanty,  8  Drew.  824. 

Jessel,  M.B. — I  haTe  often  had  to  consider  this 
point  in  chambers,  and  I  have  a  very  clear  opinion 
on  it.    The  first  question  is,  what  is  the  purview 
of  Uie  Act  P    I  cannot  do  better  than  quote  what 
was  said  by  Lord  Cranworth  in  Be  Lisfer^s  Hospi- 
tal (sup.).    He  said,  "  Tbe  object  of  the  Act  was  to 
stop  the  enormous  abuses  which  had  grown  up  in 
the  administration  of  charities  in  reference  to  pro- 
ceedings which  used  to  be  instituted  to  the  good 
of  no  one.    It  would,  however,  be  a  very  strong 
thing  to  say  that  if  there  is  a  matter  in  which  the 
Court  of  Chancery  ought  to  act,  it  cannot  act  until 
it  is  set  in  motion  by  the  sanction  of  the  Charity 
Commissioners.    The  Legislature  never  intended 
thus  to  tie  the  hands  of  the  court ;  by  any  suit  or 
matter  actually  pending,  is  meant  pending  at  the 
time  of  the  application,  not  pending  at  the  passing 
of  the  Act.      I    also    entirely    agree    with    the 
criticism  of  Lord  Hatherley  on  that  judgment  in 
Braund  v.    Ths  Earl  of  Devon  {sttp.),  where  he 
says :  "  The  object,  no  doubt,  of  the  provision  in 
the  statute  was,  as  is  stated  in  Be  Lister's  Hospital, 
to  put  an  end  to  certain  very  scandalous  proceed- 
ings on  the  part  of  individuals  '* — these  scandalous 
proceedings  were  Chancery  proceedings — "who, 
ascertaining  that  there  was  a  fund  disposable  for 
the  purpose  of  charities  which  had  been   over* 
looked,  and    thinking  that  a  considerable  profit 
might  be  made  in  the  wav  of  costs,  instituted 
proceedings  which  were  not  likely  to  produce  good 
to  any  one.      But  the  object    with   which   that 
particular  section  was  passed  cannot,  of  course, 
confine  its  operation,  except  so  far  as  the  terms 
warrant  it,  to  the  particular  cases  which  originated 
it.     Of  course,  it  is  impossible  to  distinguish  in 
any  Act  of  Parliament  the  motives  of  those  who 
might  afterwards    be    induced  to  institute  suits 
respecting   charities,  and    therefore  the  Legisla- 
ture thought  it  right  that,  in  the  case  of  every 
suit  with  reference  to  the  administration  of  chari- 
table funds,  there  should  be  an  application  to  the 
commissioners,  a  matter  of  no  very  great  difficulty, 
not    precluding    any    parties   interested    in   the 
charities  from  justice,  but,  on  the  contrary,  very 
much  facilitating  and  assisting  them,  and  guiding 
them  in  the  institution  of  their  suits."    And  Lord 
Justice  Selwyn,  in  the  same  case,  says,  **  The  suit 
is  within  the  very  terms  of  the  Act — a  suit  for 
obtaining   relief  concerning  or   relating  to  any 
charity,  or  the  estate,  funds,  property,  or  income 
thereof."    Then  he  goeb  on  to  say,  "  There  is  no 
condition  precedent  in   this    section  that    those 
funds    should  have  been  ascertained,  or  should 
have  been  set  apart,  or  any  scheme  directed  for 
the  administration  of  those  funds.    The  words  are 
general,  and  v/e  are  bound  to  follow  them."    There 
IS  no  other  authority  on  this  point  to  which  I 
think  it  necessary  to  refer.    The  next  question  is, 
what  is  the  object  of  this  action  P    The  governors 
of   a   charity  dismissed  a  schoolmaster,  and    he 
insists  on  retaining  possession  of  the  schoolhouse. 
The  action  is  what  would  formerly  have  been  an 
action  of  ejectment ;  it  is  to  obtain  possession  of  a 
schoolhouse.     If  the  Judicature  Act  had  not  been 
passed,  this  would  have  been  a  mere  action  at  law. 
demurrable  in  equity.    If  the  Charitable  Trusts 
Act  did  not  intend  to  interfere  with  actions  at  law, 
the  fact  that  actions  are  now  brought  in  any  divi- 
sion of  tbe  High  Court  of  Justice  can  make  no 


difference.    Now,    what   are   the   words  of  the 
section,  and  how  ought  the  court   to   construe 
themP    Although    the   court  is    not  at  liberty 
to  construe  an  Act  of  Parliament  by  the  mo- 
tives    which    influenced    the    Legislature,    yet, 
when    the    history    of  law  and  legislation  and 
prior  judgments  tell  the  court  what  the  object 
of  the  legislation  was,  it  must  read  the  section 
with  a  view  of  finding  out  whether  it  fairly  carries 
out  that  object,  and  not  with  a  view  of  extending 
it  to  something  that  was  not  intended.     Now, 
reading  the  1 7th  section  in  that  wa^,  1  have  no 
hesitation  in  saying  that,  in  my  opmion,  it  was 
not  intended  to  interfere    or  restrict  actions  at 
law.    The  more  it  is  studied,  the  more,  I  think, 
this    appears.      It    begins :    '*  Before    any    suit, 
petition,  or  other  proceeding  (not  being  an  appli- 
cation in  any  suit  or  matter  actually  pending)  for 
obtaining  any  relief,  order,  or  direction  concerning 
or  relating  to  any  charity,  or  the  estate,  funds, 
property,  or  income  thereof,  shall  be  commenced, 
presented,  or  taken  by  any  person  whomsoever." 
An  action  at  law  is  certainly  a  proceeding,  but  the 
Legislature  would  hardly  describe  an  action   at 
law  by  the  words  "suit,  petition,  or  other  pro- 
ceeding."   Again,  the  words  "commenced,  pre- 
sented, or  taken,"  are  applicable  to  eouity  pro- 
cedure, not  to  an  action  at  law  which  is  "Drought." 
But  that  is  not  all.    The  words  *'  relief,  order,  or 
direction,"    are    not    applicable    to    actions    at 
common  law,  but  to  equity  procedure.    '*  Belief  " 
was  sDupht  by  a  bill,  an  "  order  or  direction  "  by 
a   "petition  or  other  proceeding."     What  you 
obtained  at  common    law    was  a   "judgment," 
which  is  a  well-known  distinctive  term,  though  it 
is  now  applicable  to  all  the  actions  in  the  High 
Court.    Further,  an  action  at  law  could  not  have 
related  to  a  charity.    It  might,  in  a  sense,  relate 
to    "  the     estate,    funds,    income,    or    property 
thereof,"  because  they  might  happen  to  belong  to 
a  charity,  but  it  does  not  relate  to  "  the  estate, 
funds,  income,   or   property"  of    a   charity  qua 
charity.    An  action  for  trespass  for  breaking  and 
entering  a  close  of  a  chariiy  does  in  one  sense 
relate  to  the  property  of  the  charity,  but  it  in 
fact  relates  to  the  possession  of  it,  and  it  would 
be  in  a  very  wide  and  remote  sense  that  such  an 
action  could  be  said  to  ask  "relief  relating  to  a 
charity  or  the   estate  thereof."     I  am  therefore 
satisfied,  upon  the  words  of  the  section  I  have 
referred  to,  if  there  were  nothing  more,  that  they 
cannot  be  fairly  attributed  to  an  action  at  law. 
Now  come  the  words,  "  there  shall  be  transmitted 
by  such  person  " — that  is,  the  complainant — "  to 
the  said  board  notice  in  writing  of  such  proposed 
suit,  petition,  or  proceeding ;'      again,  the  word 
"  action  "  is  omitted,  and    **  such  statement,  in- 
formation, and  particulars  as  may  be  requisite  or 
proper,  or  may  be  required  from  time  to  time  by 
the  Kaid  board  for    explaining    the    nature  and 
objects  thereof;  and  tbe  said  board,  if  upon  oou- 
siderution  of  the  circumst4ince8  they  so  think  fit, 
may,  by  an  order  or  certificare  signed  by  tbeir 
secretary,  authorise  or  direct  any  suit,  petition,  or 
other  proceeding  to  be  commenced,  prenonted,  or 
taken  with  respect  to  the  charity."     Now  that  is 
all  they  can  authorise.     The    only    proceedings 
which  shall  be    taken  are  with  respect  to  such 
charity.    Although  the  former  part  of  the  section 
mentions  "  the  estate,  funds,  property^  or  uvoft-xas^ 
thereof,"  when  yoM  cou\^  Xj^i  \c\cJ^  i6X»  \J^^  ^5««Ni^feR»N^> 
it  is  w\t\i  tenpecX.  otv\N  \»o  \>cv^  <5tiw\V3>  «^^x\»>». 
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Been  that  tbe  wordB  "  estate,  fonda,  property,  or 
inoome  thereof"  are  naed  with  relbrence  to 
odmitiietration  of  tbe  ohoritr  property.  Tha 
aection  then  saya  :  "  And  oTery  Boch  order  or 
certificate  may  be  in  anch  form,  and  may  contain 
each  BtatementB  and  particulars,  ss  such  board 
ahall  think  fit;  and  (Have  aa  herein  otherwise 
prorided)  no  anit,  petition,  or  other  proceeding  | 
for  obtaining  any  snoh  relief,  otder,  or  direction 
as  last  aforesaid  shall  be  entertained  or  proceeded 
with  by  the  Gonrt  of  Cbanoery,  or  by  any  court 
or  judge,  except  upon  and  in  conformiW  with  an  ' 
order  or  oertificate  of  the  said  board.  Now  it 
ie  suggested  that  the  words  "any  court  or  judge" 
wonldincladeanycommoD  law  conn  or  judge.  Bat 
is  that  the  way  they  would  have  been  deeoribed  if 
the  anperior  coaita  at  Westminster  were  intended 
to  be  included  P  There  were  courts  and  judges 
besides  the  Court  of  Chancery,  which  had  equit- 
able jurisdiction,  snch  as  the  Palatine  Uonrts  of 
Lancaster  and  DurbMn,  and  the  County  Courts. 
Ic  is  not  nesessary  to  import  so  violent  a  construc- 
tion as  that  "any  court  or  judge"  shall  mean  the 
superior  courts  at  Westminster.  Then  the  section 
says ;  "  Provided  always  that  this  enactment  shall 
not  extend  to  or  affect  any  snob  petition  or  pro- 
ceeding in  which  any  person  sball  claim  any  pro- 
Cy,  or  seek  any  relief  adversely  to  any  charity." 
the  next  section  throws  more  light  upon  the 
Suestion,  if  any  more  liebt  were  wanted.  The 
8th  section  says,  "  Provided  always  that  it  shall 
be  lawful  for  Her  Majesty's  Attorney-General, 
acting  ex  officio,  to  make  such  applications,  and 
take  and  prosecute  snch  proceedings  with  respect 
to  any  charity  in  the  Court  of  Chsoioery,  or  other- 
wise as  to  him  may  seem  fit,  as  if  this  Act  had 
not  passed  " — -the  Attorn  ey-G^eral  did  not  bring 
an  action  at  law,  hut  filed  an  information  ;  no 
donbt  he  oonldhavefiled  the  information  in  almost 
any  court  as  a  matter  of  privilege — "and  that  j 
nothing  in  this  Act  contained  shall  be  conatmed  < 
as  dispensing  with  the  flat  or  allowance  of  Her 


jurisdiction  created  by  this  Act,  where  sach  fiat  or 
allowance  was  necessary  before  the  passing  of  this 
Act."  Whether  the  Act  ia  looked  at  historically, 
as  by  Lord  Cranworth,  or  historically  and  jadiciallv, 
as  by  Lord  Hatherley,  it  appears  to  me  that  the 
fair  meaning  of  tbe  section  is  that  it  ia  not  to 
interfere  witti  an  ordinary  action  at  law,  whether 
of  trespass  or  ejectment,  and  I  should  be  extend- 
ing the  operation  of  the  statate  passed  for  a 
totally  dinercnt*  purpose,  namely,  to  atop  those 
costly  proceeding  which  submitted  the  property  of 
chanties  to  equity  licigatioti,  if  I  were  to  hold  it 
to  apply  to  an  ordinary  action  at  law  to  recover 
the  possessian  of  a  schoolhouse.  Whether  or  not 
it  is  desirable  that  a  check  should  be  placed  upon 
the  proceedings  of  the  governors  of  charities,  even 
as  to  snch  proceedings  as  these,  it  is  for  tha  Legis- 
ture,  and  not  for  courts  of  justice  to  determine. 
In  my  opinion,  the  consent  of  the  Charity  Com- 
ii.issioners  is  not  required  for  such  an  action  as 
this.  Bud  I  therefore  overrule  the  demnrrer. 
Solicitors,  Kynatton  and  Qcuqueti  Johntton  and 


na, 
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Saiurday,  .iprS  14, 1877. 
[fSWiCB  GnixsLUfB  (appa.)  «.  GsmaT  TAunma 
GrABniASB  (respe.) ;  Astox  OoauiiAXa  (appa.]  i. 
BiBHuioBui  auA}LDUi<8(respB.};  St.  LaoaAUt 
Shokxduch  Ovebsbbbb  (apps.)  •.  BuK-nw-Drcn- 
T&itiT  QuABSuxs  (reaps.) 
Poor  Lam — Settlement — 7%r«a  yeart'  rend»Mt— 

Completion  before  the  Aei—39  t  40  Fiei.  c  SI. 

By  teet.  34  of  tha  Divided  Paritket  and  Poor  Um 

Amendment  Act   1876,  wfUrs    any  perams  sftall 

have  Tended  for  the  term  of  throe  yean  m  oaf 

farith  upon  eondUiona  therein  (iotod,  it»  stall  h 

deemed  to  he  eettUd  therein  vmtH  ko  sfcaJI  aefMD 

a  leitlement  vn  aoms  oiher  foirieh  by  a  Uke  nd- 

dense  or  otherwiie. 

Beld,  that  a  reeidenee  wfxm  theoe  eonditioHt,  wUek 

teat   completed   before   the  patting    <ff   At  Ad, 

creaiet  no  legal  teltlmnent. 

Tbesb  appeals  from  quarter  seaBioos  raised  (fae 

same  point,  and  were  heard  together  : — 

Ipswich  e.  Gbsit  TAUfotrcH. 

This  was  an  appeal  aninst  an  order  otnaahl, 

whereby  it  was  adja^ged  that  tbo  last  legal  settle- 

meat  of  Sarah  Ann  Eliubeth  Ooddard,  a  paupff, 

was  in  the  pariah  of  Saint  Uatthsw,  Ipswich,  ia 

the  Ipswich  Poor  Law  Union,  and  or^ring  tb* 

removal  of  the  said  Sarah  A.  E.  0«ddard  to  tbe 

said  Ipswich   Union.    The  appeal   came  on  fbr 

hearing  at  the  quarter  sessions  of  the  peaoe  held 

for  tbe  borough  of  Great  Yarmonth  on   tbe  8lb 

Jan.  last,  and  was  dismissed  with  oOBts,  and  tbe 

said  order  of  removal  was  confirmed  aabjeet  to 

the  opinion  of  the  Queen's  Bench  Division  of  tiw 

High  Court  of  Justice  upon  the  following  casa 

On  the  hearing  of  the  appeal  tbe  following  flMts 
were  proved  or  admitted  i 

1.  On  the  20tb  Sept.  1657  the  said  Saiah  A.  K. 
Ooddard,  hereinafter  called  "  the  paaper,"  wai 
bom  in  the  parish  of  Great  Yarmoath,  where  bsr 
father  was  tnen  living. 

2.  In  the  year  1867  John  Goddard,  the  fatto 
of  the  pauper,  went  to  reside  in  Ohnroh-laoa,  ia 
the  parish  of  St.  Uatthew,  Ipswioh,  in  the  ^>pd- 
lanta'  anion,  and  resided  in  the  aaid  pariah  of  St. 
Uatthew  continnoualy  in  Buoh  manner  and  under 
such  circumstances  in  each  of  tbe  years  of  aoA 
residence  as  would  in  aocordanoe  wttfa  the  aewtl 
statutes  in  that  behalf  render  him  irrBmonUe, 
down  to  Aug.  1873,  when  he  left  aad  wait  to 
America,  leaving  his  wife  and  family  (exoept  ths 
pauper,  who  was  then  absent,  as  in  the  next  pan- 
'"  mentioned)  still  living  in   Charoh-lana,  sad 

■esided  in  the  appellaata'  anion. 

3.  Tlie  pauper  resided  with  her  father  in  Chnr^ 
Isne,  from  the  time  he  went  to  reaide  there  tail  (hi 
autumn  of  1872,  when  she  waa  Bent  to  a  boow 
aear  London  to  be  treated  for  fits.  She  retmnsd 
to  her  mother  iu  Charch-lane  jost  after  her  fstfasr 
sailed  for  America,  and  contioaed  to  live  with  ha 
and  the  other  children  there  till  the  end  of  1873; 
since  which  time  they  have  not  liTed  at  Ipswish. 

4.  On  the  20th  Sept.  1873  the  panper  aVainad 
the  age  of  16  years. 

5.  On  the  I9th  June  1874  the  paoparbecBiM 
chargeable  to  the  parish  of  Great  Xannoii^ 
«\k«(«  «ha  wae  then  residi]^i  and  Bh«  has  bev  a 
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chargeable  as  aforesaid,  from  that  time  to  the 
present. 

6.  On  the  17th  Nov.  1876  the  order  of  removal 
was  anplied  for  and  obtained,  and  dne  notice  of 
appeal  against  it  was  subsequently  given  by  the 
appellants. 

7.  On  the  15th  Aug.  1876  the  Divided 
Parishes  Act  and  Poor  Law  Amendment  Act  1876 
(39  &  40  Yicfc.  c.  61)  was  passed,  and  it  was  under 
the  34th  aud35th  sections  of  that  Act  that  the  order 
of  removal  was  granted. 

8.  No  evidence  was  given  that  the  said  John 
Goddard  or  the  pauper  had  obtained  any  settle- 
ment in  the  appellants*  union,  unless  they  acquired 
settlements  under  the  provisions  of  the  said  Act 
l^  reason  of  the  said  John  Gk)ddard  having  re- 
sided in  the  parish  of  St.  Mary,  Ipswich,  from 
1869  to  1873,  as  aforesaid. 

9.  No  evidence  was  given  of  any  settlement 
acquired  bv  the  pauper  other  than  her  birth  settle- 
ment in  the  respondents'  parish  of  Ghreat  Yar- 
mouth as  aforesaid,  and  any  derivative  settlement 
she  maj  have  acquired  ^m  her  said  father  under 
sect.  35  of  the  said  Act. 

It  was  contended  on  the  part  of  the  respondents 
that  the  pauper's  &ther  acquired  a  settlement  in 
the  Ipswich  Union  by  three  years'  residence  in 
the  parish  of  St.  Matthew,  Ipswich,  under  the 
d4th  seocion  of  the  above  Act,  and  that  the  pauper 
took  her  father's  settlement  under  the  35th  section 
thereof. 

It  was  contended  on  the  part  of  the  appellants, 
first,  that  the  provisions  of  the  said  Act  m  regard 
to  settlements  by  residence  are  not  retrospective^ 
and  therefore  the  said  John  Goddard  acquired  no 
settlement  in  the  said  parish  of  St.  Matthew, 
Ipswich,  in  the  appellants'  said  union,  by  reason 
of  his  having  resiaed  there  for  three  years  and 
upwards ;  secondlv,  that  if  the  Act  is  retrospective 
in  regard  to  settlements  by  residence,  it  confers 
no  settlement  on  persons  who  were  not  at  the 
time  of  the  passing  of  the  said  Act  residing  or 
have  not  since  resided  in  the  parish  in  which 
■nch  settlement  is  claimed ;  thirdly,  that  even  if 
the  Act  is  so  far  retrospective  in  regard  to  its 
provisions  as  to  set^'lement  by  residence  as  to 
confer  a  settlement  in  respect  of  a  residence  com- 
pleted before  the  passing  of  the  said  Act,  it  has 
not  a  retrospective  operation  so  far  aa  regards  the 
date  of  the  actual  acquisition  of  such  settlement, 
and  that  no  person  whose  residence  was  completed 
before  the  passing  of  the  Act  could  actually  be  in 
possession  of  a  settlement  by  virtue  of  such 
residence  till  the  date  of  the  passing  of  such 
Act,  even  if  the  said  Act  un  coming  into 
operation  did  confer  a  settlement  upon  him 
by  virtue  of  such  previous  residence;  fourthly, 
that  as  the  said  Act  was  not  in  operation 
when  the  pauper  attained  the  age  of  sixteen  years, 
Tis.  in  1373,  her  father  had  not  then  acquired  auy 
settlement  by  residence  or  otherwise  in  the  said 
parish  of  St.  Matthew,  Ipswich,  in  the  appellants' 
said  union,  and,  consequently,  that  the  settlement 
(if  any)  which  the  pauper  then  took  of  and  from 
her  said  father  (whatever  it  may  have  been)  was 
not  the  settlement  relied  upon  by  the  respondents, 
or  any  settlement  in  the  parish  of  St.  Matthew,  in 
the  appellants'  union,  and  that  by  sect.  35  of  the 
■aid  Act  she  has,  in  the  absence  of  evidence  of 
ber  having  since  acquired  any  other  settlement  in 
her  own  right,  retained  the  settlement  (if  auy) 
whieh  she  then  derived  from  her  father,  and  has 


not  derived  from  him  any  settlement  he  has  since 
acquired  by  reason  of  the  passing  of  the  said  Act 
or  otherwise. 

The  question  for  the  opinion  of  the  court  is, 
whether  on  the  above-stated  facts  the  last  legal 
settlement  of  the  pauper  was  in  the  parish  of 
St.  Matthew,  Ipswich. 

If  the  court  is  of  opinion  that  the  answer  should 
be  in  the  affirmative,  then  the  said  order  of 
removal  and  Uie  order  of  the  court  of  quarter 
sessions  are  to  stand  confirmed  with  costs,  in  the 
court  below  and  in  this  court. 

If  the  court  is  of  opinion  that  the  answer  should 
be  in  the  negative,  then  the  order  of  removal  and 
the  order  of  quarter  sessions  are  to  be  quashed 
with  costs  in  the  court  below  and  in  this  court. 

Aston  v,  BmiaNOHAM. 

This  was  an  appeal  against  an  order  of  two 
justices  for  the  borough  of  Birmingham,  for  the 
removal  of  Maria  Boden  from  the  parish  of  Bir- 
mingham to  the  Aston  Union. 

The  appeal  was  tried  at  Epiphany  Quarter 
Sessions  for  the  borough  of  Birmingham  before 
Ihe  recorder,  who  confirmed  the  said  onler,  subject 
to  the  opinion  of  the  Queen's  Bench  Division  of 
the  ^gh  Court  of  Justice  on  the  following  case. 

It  was  proved  on  the  trial  of  the  said  appeal 
that  the  said  Maria  Boden  was  married  to  Charles 
Boden,  and  that  after  their  marriage  they  resided 
together  in  Aston  Union  continuously  from  1863 
to  1868  without  receiving  relief,  when  the  said 
Charles  Boden  died. 

After  his  death  Maria  Boden  received  relief 
from  the  guudians  of  the  Aston  Union,  and  in 
Oct.  1875  she  left  Aston,  and  came  to  reside  in 
Birmingham. 

In  July  1876  Maria  Boden  received  relief  from 
the  guardians  of  the  parish  of  Birmingham,  and 
on  the  27th  Sept.  1876  the  respondents  obtained 
the  said  order  for  her  removal  to  Aston. 

It  was  contended  on  behalf  of  the  respondents  that 
under  the  34th  section  of  the  39  &  40  Yict.c.  61,  the 
paupers's  last  place  of  settlement  was  Aston 
union,  either  by  reason  of  her  husband's  residence 
there,  or  in  respect  of  her  own  residence  there,  as 
his  wife  until  1868. 

On  behalf  of  the  appellants  it  was  contended 
that  the  said  34th  section  did  not  apply  to  a  case 
where  the  residence  necessary  to  give  a  settlement 
under  it  had  ceased  before  the  application  for  the 
order  of  removal;  and  further  that  it  did  not 
apply  where  the  said  residence  had  ceased  before 
the  date  of  the  passing  of  the  Act. 

If  the  court  shall  be  of  opinion  that  Maria 
Boden  gained  a  settlement  in  the  Aston  Union 
under  the  said  34th  section  of  the  said  Act,  by 
reason  of  her  own  or  her  husband's  residence 
therein,  then  the  aforesaid  order  of  removal  is  to 
stand  confirmed;  but  if  the  court  shall  be  of 
a  contrary  opinion,  then  the  said  order  of  removal 
and  the  order  of  sessions  confirming  the  same  are 
to  be  quashed. 

St.  Leonard's  Shoreditch  v.  Burton -ufok-Trbnt. 

This  was  a  special  case  stated  by  the  Court  of 
Quarter  Sessions  for  the  county  of  Middlesex,  in 
the  matter  of  an  appeal  against  an  order  for  the 
removid  of  Thomas  Worth  from  the  said  parish  of 
St.  Leonard,  Shoreditch,  in  the  county  ot  Middle- 
sex, to  the  asAd  B\3a\«Ik-\iV^1Dk^Y^«liX.^^^^a^ 
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MetropoliUn  Police  mft|{istrates  on  the  22DdNaT. 
1876,  adjudging  the  last  legal  aettlement  of  one 
ThomBS  Worth,  a  pauper,  to  be  in  the  parish  of 
Bnrton-npOD-Trent,  in  the  said  imioii,  and  order- 
ing his  removal  from  the  parish  of  St.  Leonard^ 
Shoreditoh,  in  the  coiuity  of  Uiddleaex,  to  the 
Bnrton-npon-Trent  TTnioii. 

2.  The  gnardianH  of  the  said  union  appealed 
against  sooh  order  to  the  Janaary  general  Hessiona 
ot  the  peace  for  the  said  conntj  of  ADddlesei. 

3.  The  gIVDds  of  removal  and  partionlara  of 
settlement  4p^'  forth  in  the  notice  of  charge- 
ability  and  ^btements  of  grounds  of  removal 
were  as  follovii,  that  is  to  say  .  that  in  or  about 
the  year  1860  the  said  Thomas  Worth  commenced 
to  reeide  in  ^e  parish  or  township  of  Burton- 
npon- Trent,  in  the  said  Barton- npon-Trent  Union, 
and  that  ha  continued  to  reside  continnoasly  in 
thewd  township  or  parish  for  a  period  of  three 
jmmfiaid  up  wards,  tiz.,  till  the  year  1876. 

4.^he  grounds  of  appeal  were  (among  others 
which  it  is  not  now  necessary  to  specify),  that  the 
said  Thomas  Worth  had  ceased  to  reside  in  the 
said  township  or  parish  of  Barton- upon -Trent 
some  months  ago,  before  the  passing  of  the 
Divided  Parishes  and  Poor  Lsit  Amendment  A.ot 
1876,  and  did  not  acauire  any  settlement  in  the 
said  tnwQBbip  or  parisu  by  reason  of  his  residence 
therein  under  the  provieiona  of  the  said  Act. 

5.  The  appeal  came  on  for  hearing  at  the 
seesions,  when  the  following  admissions  were  made 
by  the  parties  thereto  with  regard  to  the  facts  and 
the  matters  at  issue  in  the  said  appeal,  that  is  to 
•ay; 

It  was  admitted  by  the  appellants  that  the  said 
Thomas  Worth  had  resided  from  the  year  1860 
until  Feb.  1876  in  the  said  township  or  parish 
of  Burton- upon-Trent,  in  such  manner  and  under 
such  cironmstanoeB  in  each  of  the  years  of  his 
said  residence  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  have  rendered  him 
irremovable ;  but  it  was  admitted  by  the  respon- 
dents that  he  had  ceased  to  reside  in  the  said 
township  or  parish  in  the  month  of  Feb.  1876,  and 
consequently  before  the  passing  of  the  Divided 
Parishes  and  Poor  Iaw  Amendment  Act  1876 
(39  &  40  Vict.  c.  61). 

6.  The  only  qnestion  between  the  said  parties 
in  the  said  appeal  was  whether,  upon  the  facts 
stated  above,  u  settlement  was  acquired  by  the 
said  Thomas  Worth  by  his  residence  in  tQe  said 
township  and  pariah  of  Burton -upon- Trent,  ander 
sect.  34  of  the  said  statute, 

7.  It  was  contended  by  the  respondents  that,  as 
the  pauper  waa  a  person  who  bad  resided  as 
mentioned  in  sect.  34  in  the  pariah  of  Burtou-upon- 
Trent,  a  new  settlement  was  tfiren  to  him  by 
such  section,  although  he  had  ceased  t«  reside 
therein  before  the  passing  of  the  Act.  It  was 
contended  by  the  appellants  that  the  period  of 
three  years'  residence  contemplated  by  the  said 
section  was  a  period  of  three  years,  the  whole  or 
some  part  of  which  had  taken  place  after  the 
passing  of  the  Act,  and  that  a  residence  which 
had  terminated  before  the  passing  of  the  Act 
coulil  not  confer  a  settlement  under  the  said  Act. 

8.  The  said  sessions  decided  in  favour  of  the 
respoiideuts,  and  affirmed  the  said  order  of  removal 
with  costa,  subject  to  a  special  case. 

The  question  for  the  opinion  of  this  honourable 
coan  ia,  whether  th«  panpet  gune&  a  ae\.t\6meat, 
aader  sect.  34.    If  thia  ooart  abaU  uuwec  \^u 


qnestion  in  the  affirmative,  the  order  oi  seatioa* 
is  to  stand ;  but  if  in  the  negatiTe,  the  order  of 
removal  and  the  order  of  stiaaiona  oonfirming  (he 
same  are  to  he  quashed. 

The  following  are  the  three  aeetions  of  the 
Divided  Parishes  and  Poor  I«w  Amendment  Act 
1876  (39  it  40  YicL  c  61),  relating  to  tbii 
subject: 

Seat.  34.  Whsn  anj  p<noa  shaU  have  rMided  fcr  Uh 
term  of  three  jtmn  in  snf  pariili,  in  •noli  ninnnw  ltd 
nnder  SDofa  oitaiimBlBDoea  io  saah  of  SDoh  jean  ••  woiM 
in  acoardanoe  witb  the  several  itatstaa  in  that  b^d 
randsr  him  immovabla,  he  shall  be  d— mad  to  be  wlllal 
therein  until  he  slwll  aoqnire  a  eatUaoiaDt  in  aona  olh<T 
parish  bj  a  like  lesidgnoa  or  otbanriaa,  prorhUdttotM 
□rdar  Of  removal  in  raspeet  vi  a  •stUaoeotaoqwrsd  aate 
this  MotiQn  ibaU  not  be  made  npoa  the  evMaBoa  of  tt* 
person  to  be  Mmoved,  withont  sooh  eorroboiatiiM  as  tta 

Soot.  35.  So  person  ah&li  be  dsamad  to  hsn  dsivals 
•attiemgn«  from  S117  oUisr  psraon,  whether  bjpaiiBtM, 
estate,  ot  othetwiae,  aiaapt  in  tha  oaae  of  a  *nta  bvm  Sm 
hniband,  and  in  the  oaae  of  a  ohild  ondes  tha  age  o(  ■!- 
tesa,  wfaioh  ohild  iball  take  thesetUamaBt  ofitafrihK 
or  ot  its  widowed  Dtothsr,  as  the  oaae  b^  be,  ap  to  tkst 
■ga,  and  shall  retain  Uw  Mttlement  ao  takan  ontd  it  sW! 
aoqoire  auothar.  An  illsgitiokate  ebUd  shall  rstaia  tta 
settlement  of  its  mothsr  mtil  saoh  ohild  aoqnitea  an  etha 
•attlament.  U  any  ohild  in  this  asotion  Mentjonad  skal 
not  ban  aoqnired  a  settlamant  for  itaaU,  or  haw  a 
female  ihal)  not  have  dsrived  a  eettlaoaat  boa  Mr 
hniband,  and  it  gaanot  ba  ahown  what  aattUoaat  i^ 
ohild  or  f smale  derived  from  tita  paient  witfaoat  ianiitaf 
into  tha  derivative  lettlemsnt  of  inuh  parmt,  sun  oUi 
or  female  shall  ba  dsamad  to  ba  aattlad  in  the  paaih  is 
whiob  hs  or  aha  was  bom. 

Seat.  36.  Tha  provisiona  lalatinr  to  aattkaant  daO 
not  appl7  to  anj  paapac  Tamovaa  nnder  tay  ocda  if 
Tenioval,or  withont  anoh  order  nnder  tha  pioviaiouii 
that  behalf  eontained  in  tha  nnion  OnrnabUi^  Art 
1865,  before  the  paasing  of  this  Aot,  or  in  raoaipt  ot  aM- 
resident  relief  lawfnl^  given,  or  la  rsspeot  of  whoa  an 
□rdai  ot  removal  ihall  be  pending  at  tha  iinaaliumf  ^a 
Aet. 

Meteti^e,  Q.C.  (with  him  Temple  Cooke)  aignad 
for  the  respondents  in  the  firat  case,  thjat  what* 
ever  might  have  been  the  intention  of  the  Legis- 
lature, the  words  used  had  clearly  a  retroapective 
eSect,  and  made  a  three  years  residenoe  at  aoy 
period  of  a  person's  life  a  legal  settlement  to  be 
acted  upon  after  the  passing  01  the  Act. 

Butzani,  Q.O.  (with  him  A.  P.  Slono)  was  heard 
in  support  of  the  same  argument  on  behalf  of  the 
respondents  in  the  second  case. 

/.  F.  Clerk  followed  on  the  same  aide  on  beludf 
of  the  reapondents  in  the  third  case. 

W.  Qraham  and  Pqyter  appeared  for  the 
appellants  in  the  first  case.  F.  M.  White,  Q.C.  and 
/.  C-  Carler  for  the  appellants  in  the  second  casst 
and  E.  Lumley  for  the  appHllanta  in  the  third  caa^ 
but  tbey  were  none  of  them  heard  by  the  oonrt. 

CocKBUBK,  C.J  .—I  think  these  mles  to  set  aside 
the  judgmenta  of  quarter  session  must  be  mads 
absolute.  I  myself  entertain  no  doabt  of  any 
kind.  Clearly,  in  my  opinion,  the  words  c^  the 
34th  section  relate  only  to  a  residence  wbi<i 
must  he  completed  after  the  paaeing  of  the  Act 
All  enactments  most  have  a  merely  prospective 
operation,  nnless  the  words  are  distinct  in  tbcir 
reference  to  the  past.  These  are  not  words  wUiA 
are  necessarily  retrospective,  and  if  wa  can  adofit 
another  construction  we  ought  to  do  ao,  in  order 
to  carry  out  the  admitted  intentitm  of  Uia  Ligi^ 
lature.  But  further  than  that,  the  Un^nage  oMd 
in  tha  section  will  not  to  my  mind  lend  ItaaVH 
\  au\    t^t^iufRaUve    meaning.     Tba    worda   trt, 
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term  of  three  years  in  anj  parish,"  "  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire 
a  settlement  in  some  other  parish  by  a  like  resi- 
dence or  otherwise."  The  provision  is  concerning 
a  period  until  a  person  shall  acquire  a  settlement 
in  some  other  parish ;  if  the  provision  were  in- 
tended to  relate  to  a  settlement  which  a  person 
might  previously  have  obtained  during  the  whole 
of  nis  life,  the  limitin^:^  words  would  have  been 
"until  he  has  acquired."  That  is  sufficient  to 
show  that  the  words  of  the  section  were^  never 
meant  to  lend  themselves  to  any  construction  but 
that  which  is'  admitted  by  the  intention  of  the 
Legislature.  This  last  "  shall "  in  the  section 
simplifies  the  matter,  and  makes  the  meaning  of 
the  whole  provision  quite  clear.  It  a  person 
becomes  a  resident  after  the  passing  of  the  Act, 
and  continues  so  under  the  conditions  mentioned 
for  three  years,  or  if  a  person  completes  such  a 
residence  after  the  passing  of  the  Act,  he  obtains 
therebv  a  settlement  in  the  purish  of  his  residence. 
In  oraer  to  give  a  retro-active  operation  to  any 
legislative  enactment  we  ought  to  see  clearly  that 
it  was  so  intended.  I  do  not  believe  there  was 
any  such  intention  on  the  part  of  the  Legislatare 
with  respect  to  this  provision ;  but  even  if  I  were 
satisfied  that  there  was,  I  should  not  consider  the 
words  used  sufficient  to  justify  us  in  carrying 
cot  that  intention.  The  orders,  therefore,  mast 
all  be  quashed,  and  the  appeals  allowed. 

MsLLOB  J. — I  am  entirely  of  the  same  opinion. 
I  think  it  is  a  very  clear  case,  and  I  have  no  doubt 
about  it  whatever.  It  would  require  the  strongest 
words  to  make  me  suppose  that  the  Legislatare 
intended  that  a  residence  of  three  years  at  any 
past  period  of  a  man's  life  should  be  his  settlement 
for  the  future ;  and  the  limitation  of  the  period  to 
the  person's  hereafter  acc^niring  another  settle- 
ment is  enough  to  my  mind  to  show  that  the 
residence  which  gives  a  settlement  must  at  least 
be  completed  after  the  passing  of  the  Act. 

Judgment  for  the  appellants. 

Solicitors  for  the  Ipswich  Guardians,  E,  Brom*  . 
ley,  for  W.  B.  Boss,  Ipswich.  I 

Solicitors  for  the  Great  Yarmouth  Guardians, 
Torr,  Janeway^  Tagart,  and  Co.,  for  P.  Danhy 
Palmer,  Ghreat  Yarmouth. 

Solicitors  for  the  Aston  Guardians,  BeaJLe,  Mari- 
gold, Beaie,  and  Oo, 

Solicitors  for  the  Birmingham  Guardians,  Torr, 
Janeway,  Tagart,  and  Co.,  for  TF.  Q.  OouUon,  Bir- 
mingham. 

Solicitors  for  St.  Leonard's,  Shoreditch,  Over- 
seers, Carey,  Wa/rhurion,  and  Oo, 

Solicitors  for  Bnrton-upon-Trent  Guardians, 
jB.  H.  WiQnne,  for  Henry  Qoodger,  Burton-upon- 
Trent. 


Saturday,  April  14, 1877. 
Beg.  (on  the  prosecution  of  Cookson)  v.  Land  Tax 

COMMISSIONBBS. 

Land  torn — Transfer  to  other  district — 38  (ho,  3, 
e.  5,  8s.  86  and  53— 4  ^5  WiU,  4,  e.  60, «.  1. 

TufO  properties  in  one  paHsh  had  been  assessed  to 
ike  land  tax,  from  the  time  of  the  earliest  schedule 
Mft  easietenee,  as  part  of  the  district  or  place,  in 
which  were  comprised  the  next  adjoining  parish, 
Uuee  two  properties,  and  a  ihird  property  which 
had  been  rejfuted  to  he  extra-parochial.  The  only 
kmde  in  ihudietriei  liable  to  land  tax  since  1806 


have  been  those  belonging  to  these  three  proper- 
ties. 
In  1873  the  two  first  mentioned  properties  were 
transferred  to  and  assessed  in  the  parish  in  which 
thev  are  situated,  under  4^5  WUL  4,  c.  60,  «.  1 ; 
and  upon  appeal  by  the  owner  of  the  third  pro* 
petty,  the  Land  Tax  Commissioners  affirmed  the 
transfer. 
Held,  upon  mandamus  to  the  com/missioners, 
obtain^  at  the  instance  of  the  said  appellant,  thai 
the  usage  estalflished  under  such  circumstances 
ought  to  be  sustained,  and  that  the  transfer  and 
new  assessment  must  be  set  aside,  under  38  Qeo.  3, 
c.  5,  ss,  36  and  53. 
This  was  a  special  case  stated  for  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Court  of 
Justice  by  order  of  the  said  court,  dated  the  1st 
June  1876,  and  with  the  consent  of  the  parties. 

1.  Meldon  is  a  parish  in  the  county  of  North- 
umberland, adjoining  the  parish  of  Mitford  in  the 
same  county.  Mr.  John  Cookson  is  the  owner  of 
a  property  called  Biver  Green  situate  between  and 
adjoining  the  said  parishes  of  Meldon  and  Mitford, 
and  in  the  said  county  of  Northumberland.  This 
property  has  been  generally  reputed  to  be  extra- 
parochial,  but  it  has  the  longest  common  bound- 
ary with  the  parish  of  Mitford.  Overseers, 
however,  have  been  appointed  and  have  acted 
continuously  downward  from  the  year  1836,  and 
are  still  acting  down  to  the  present  time. 

2.  For  a  considerable  time  before  the  year  1873, 
the  said  property  of  River  Green  and  two  other 
properties  known  as  Edington  and  Molesden,  both 
in    the  parish    of    Mitfo^,    had   been    together 
assessed  to  the  land  tax  in  a  district  or  place  which 
furnished  its  separate   quota.     This  district  or 
place  in  the  schedules  for  earlier  years  was  headed 
*'  Meldon,  with  Biver  Green,  Molesden,  and  Eding- 
ton ;  "  and  in  those  for  later  years  Meldon.    Tbe 
said   properties  had  annually  paid  their  respec- 
tive portions  of  and  in  the  c^uota  furnished  by  the 
said  district  or  place  according  to  their  respective 
values.    A  search  made  among  the  schedules  in 
the  office  of  the  clerk  of  the  peace  for  the  said 
county  shows  that  this  had  been  the  case  in  eYerj 
year  since  1748  (before  which  year  there  is  no  land 
tax  schedule  there  in  existence),  with  the  exception 
of  the  years  1754,  1768,  1770,  1775.  1777,  1780, 
1805,  and  1827,  for  which  years  the  schedules  are 
missing.     Since  the  year  1806  at  least,  the  Haid 
properties  of  Biver  Green,  Molesden,  and  Eding- 
ton have  been  the  only  properties  comprised  m 
such  district  or  place  which  remained  liable  to  the 
land  tax,  and  have,  for  the  purposes  of  the  annual 
assessment,  constituted  the  whole  of  such  district 
or  place. 

3.  Down  to  the  year  1862  the  district  or  place 
mentioned  in  the  las«t  paragraph  formed  part  part 
of  the  division  of  Castle  Ward,  but  in  that  year  it 
was  transferred  with  its  quota  under  the  provisions 
of  4  &  5  Will.  4,  c.  60,  8  1,  to  the  division  of 
Morpeth  ward,  and  has  since  remained  in  the  last- 
mentioned  division. 

4.  Since  the  year  1862  the  assessment  for  such 
district  or  place,  together  with  that  of  the 
adjoining  district  or  place  of  Mitford,  have  been 
made  in  the  form  and  manner  shown  by  a  docu- 
ment (made  part  of  the  case)  which  was  a  copy  of 
the  same  for  the  year  1872-3.  In  such  document, 
of  the  properties  assessed  unde^T  \Xi^  \i^a^  ^\  ^^^* 
don,  the  f^TOt,  \»wo  oomv^r^^^  ^^  \5t«^x\rj  ^^^^ 
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prise  the  property  colled  Moteeden  aforeaud,  and 
the  lest  four  comprise  the  propertj  called  BtTer 
Green  aforesaid.  All  of  such  properties  are 
equally  assessed  to  their  respective  p<»tioiia  of  the 
quota  of  391.  12«.  7id. 

h.  The  properties  assessed  onder  the  head  of 
Uitford  in  the  said  assessment  are  all  equally 
assessed  to  their  respective  portions  of  the  quota 
of86M6(i.  M. 

6.  In  the  early  part  of  the  year  1873,  Sir 
Arthur  Uonck  (who  has  now  taken  the  name  of 
Middleton),  who  was  and  ie  the  owner  of  the 
property  called  Edington  aforesiud,  was  deeirou 
of  redeeming  the  land  tax  thereon,  when 
it  was  for  the  first  time  discovered  hy  the  officials 
at  the  Land  Tax  Bedemption  Office,  Somerset 
Honse,  that  Edington  had  been  aasessed  in  the 
parish  of  Meldon  instead  of  the  parish  of  Mit- 
ft>rd,  in  which  it  was  eitnated,  and  thev  refused 
to  allow  the  redemption  on  that  gronod.  After 
ascertaining,  as  the  fact  was,  that  the  said  pro- 
perties called  Bdiugton  and  Molesden  aforesaid 
were  situated  in  the  parish  of  Mitford,  and 
not  in  the  parish  of  Ueldon,  the  said  Land 
Tax  Commiasionera,  on  the  application  of  the 
said  Sir  Arthur  Monck  and  of  Colonel  Mitford, 
the  owner  of  the  property  called  Molesden,  ordered 
that  the  said  properties  called  Edington  and 
Uolesden  ehonid  be  transferred  to  and  assessed  in 
Mitford;  and  accordingly  in  the  assessment  for 
1873-4,  the  said  properties  were  transferred  and 
assessed  under  the  nead  of  Hitford,  and  not  as 
before  under  the  head  of  Heldon.  No  portion  of 
the  quota  payable  by  the  district  assassed  under 
the  head  ot  Meldon  was  transferred  with  them. 

7.  The  commissioners  ofHer  Majesty's  Treasury 
never  either  assented  to  or  dissented  from  the 
transfer  in  the  last  pian«rapb  mentioned. 

8.  The  assessment  for  the  year  1675-6  was 
practically  the  same  as  the  above-mentioned 
assessment  for  187S-4.  In  such  assessment  the 
said  properties  of  Edington  and  Molesden  are 
shown  as  the  last  five  items  placed  under  the 
hei^  of  Mitford,  and  they  are,  tooether  with  the 
other  properties,  placed  nnder  encn  head  assessed 
to  their  respective  portions  of  the  qnota  of 
H61.  14«.  2d.,  payable  by  the  district  assessed 
under  the  head  of  Mitford  at  the  rate  of  about 
'2j({.  in  the  poond,  according  to  their  respective 
annual  values,  ns  shown  in  the  first  column  of 
snob  assessment. 

9.  The  property  called  Bivsr  Qreen  is  in  the 
said  assessment  Che  onlf  propertv  placed  under 
the  head  of  Meldon,  and  is  assessed  to  the  whole 
quota  of  391.  16g.  lOd.,  payable  by  the  district 
assessed  under  the  head  of  Meldon,  at  the  rate  of 
about  It.  l<Hd.  in  the  pound,  aocording  to  the 
annual  value  of  such  property  as  shown  in  the 
first  column  of  such  assessment. 

10.  The  following  table  shows  in  a  tabular  form 
the  alterations  above  mentioned : 

1872-3.  1875.6. 

QnotM  Psnbla.         £   a.    6.  £   ».    i. 

iiiuoii  8S  IS    6      86  14   a 
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and  the  owner  of  the  propert;  ealled  Birv 
Green,  was  prevented  from  appe*liiig  to  tbe  Mid 
commissioners  in  the  year  1874,  owing  to  an 
informality  in  the  prooeeding*  tak«n  on  hit 
behalf;  bat  in  the  year  187&  he  appealed  and 
contended  that  the  oommisaiaiers  had  do  power 
to  make  the  transfer  above  mentioiMcl,  aad  ttiat  if 
they  had  such  power  they  had  ezeraiBed  it  im- 
properly. He  also  clamed  before  tlte  oommii- 
sioners  that  if  they  transferrad  tbe  pnqiertiM 
c^led  Edington  and  Moleedsn  to  the  aistiiat  or 
place  assessed  nndor  th«  heed  of  Mitfbrd,  ^ey 
should  also  transfer  the  property  celled  Bivw 
Oreen  to  the  same,  because  by  Tirtne  of  31  A  31 
Viot.  c.  122,  B.  27,  it  had  been  annwrea  to  aed 
incorporated  with  the  parish  of  lCiU<nd  far  Uw 
purpose  of  otdleoting  and  aBseeaing  the  land  tai. 
The  oommisaionera  maintained  the  treosfar  of  tfas 
propertiee  oalled  Hdington  and  Moleeden.  and 
deoliued  to  tninsfer  the  property  celled  Siw 
Green. 

12.  On  the  18tb  Uay  1676,  a  rule  mM  fa-  a 
mandamui  was  obtained,  and  by  the  oonaent  of 
the  appellant  and  respondents  the  snine  wae  madi 
absolute  by  the  Queen's  Bench  Division  of  the 
High  Conrt  of  Justice,  subject  to  the  preaees 
special  case.    The  questions  for  the  opinion  of  tka 


11.  Mr.   John   Cookaon,  the  ^ppeflKuX.  ^letwn, 


1.  Whether  the  Laud  Tax  ( 
power  to  transfer  the  said  propertiea  of  E^nglOB 
and  Moleeden  from  the  distnot  or  place  eaaeHwl 
under  the  head  ot  Meldon  to  the  dietrict  or  ptaat 
iissessed  nnder  the  head  of  Uitford,  or  ought  to 
Lave  transferred  the  same  P 

2.  Whether,  if  enoh  tranefer  was  within  ths 
;x)wer  of  the  oommisaionera,  and  oiwbt  to  bare 
been  made,  the  property  celled  Biver  Gnven  oogbt 
or  ought  not  also  to  be  transferred  F 

3.  Whether  the  assessment  for  the  yeer  187M 
is  good  and  valid  in  law  P 

Q  the  court  is  of  opinion  that  the  eonusis- 
sioners  bad  power  to  transfer,  and  ought  to  have 
transferred  the  properties  called  Edington  Hid 
Molesden  to  the  district  or  place  aasQaaed  n&d«' 
the  bead  of  Mitford,  but  ought  not  to  trutstte  Ibe 
property  called  Biver  Green  to  aoch  diabict  at 
place,  then  the  assessment  b  to  etend. 

If  the  court  is  of  opinion  either  that  the  oob- 
missioners  had  no  power  to  transfer,  or  oorid 
not  to  have  transferred,  the  propertioe  oalUd 
Edington  and  Moleeden  to  the  district  or  plsee 
assessed  nnder  the  head  of  Mitford,  or  Uiat  ttsj 
onght  to  have  transferred,  and  ooght  to  truulir, 
the  property  celled  Biver  Gr«en  to  sadi  dirtrict 
or  place,  then  the  Bud  asseasment  ia  to  be  alknd 
in  accordance  with  SDoh  opinion  of  the  oooit;  aol 

If  the  court  is  of  opinion  that  ^e  eud  amtt^ 
ment  is  valid,  and  ought  to  stand,  then  jadgmest 
is  to  be  given  for  the  said  oommiBaioner*  witt 
aacb  costs  as  the  said  court  ahall  direct;  bet  if 
the  court  is  of  opinion  that  the  eadd  maaomme^  tt 
invalid  and  ousht  to  be  altered,  then  judgment  is 
to  be  given  for  the  appellant  with  anoh  coati  at 
tbe  said  court  shall  dii«ct. 

HerickeU,  Q.C.  (with  bim  Bidla/)  argued  fa  the 
appellant,  the  proseontor. — The  Ian  d  the  Amwl 
Luid  Tax  Acts  (38  Geo.  3,  o.  5)  wee  made  pcV*" 
tnal  in  the  same  year  1798,  antgeot  to  i  nlwaj^mi 
and  pnrohase  in  the  manuer  thnwa  Metailby 
38Geo.  3,  a60.  This  latter  Aot  bHngni^rff 
k  e>TiMA«a.'ni  <Cm>  OnvwUdatina  Act  of  ittsltfSee- 
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[Q.B.  DiT. 


Tor  K  oontinaed  aaaeumeat  irf  the  distriot  as  long 
■■  anj  part  of  the  laud  tax  charged  thereon 
Mmaiiis  nnredeemed  in  the  eame  terms  as  sect.  74 
of  38  Geo.  3,  C.  60,  exoepb  that  the  rererenoe  therein 
to  the  quota  for  each  oiBtriot  ia  applied  to  38  Geo. 
3,  c  5.  Ia.4  A  5  Will  4,  c.  60,  e.  1,  the  oommia- 
aionera  are  empowered  "  if  and  aa  the;  shall  see 
fit  (snbject  as  herein  provided)  to  transfer  the 
JDTudiotion  of  an;  of  the  pariahee,  towoshipa, 
■uuulets,  tithings,  or  placee,  in  any  conntj  from 
the  division  or  divisionB  to  which  the  samo  respec- 
tJTely  now  belong,  together  with  the  qnotaa  paj- 
ftble  by  them  respectively  at  the  time  of  each 
feranater,  to  any  adjoining  or  other  division  or  divi- 
■ionaof  the  same  county,  or  to  any  new  division  or 
divisiraiB,"  sabject  to  certain  fonnaliciea,  "  and  the 
commissionerB  nhose  respeetive  divisions  shall  be 
extended  or  created  in  manner  aforesaid  shall  have 
full  jnrisdiotion  and  control  in,  over,  and  throngh- 
ont  the  several  parishes,  townsbipe,  tithings, 
hamlets,  or  places,  so  as  aforesaid  transferred,  and 
shall  and  may  execute  all  the  powers  and  provi- 
•ions  of  the  Acts  lelating  to  the  land  tax,  and  of 
the  Acts  relating  to  the  dnties  of  assessed  taxes, 
in  assessing,  clw^iDg,  raising,  and  enforcing  pay- 
ment  of  the  said  taxes  respectively,  in  and 
thronghont  the  same ;  and  the  parishes,  town- 
ahips,  tithings,  hamlets,  or  places  so  as  afores^d 
reepeotively  transferred  shall  be  oonsidered  as 
forming  part  of  the  division  to  which  they  shall  be 
<ff  ehalThave  been  transferred,  for  all  the  purposes 
of  the  Acta  relating  to  the  land  tax  and  the 
assesaed  tiues  respectively,  anything  in  any  former 
■tatnte  oontained  to  the  contrary  thereof  notwith- 
standing." The  onV  other  statute  relating  to  this 
cue  IB  the  31  &  32  Vict.  c.  122,  which  by  sect.  27 
inoorporates  all  places  reputed  to  be  eitra-pBro- 
chial  with  the  next  adjoimng  parish  with  which  it 
bas  the  longest  common  boundaiy.  The  statutes 
concerning  the  land  tax  were  elaborately  considered 
in  Beg.  -v.Land  Tcus  Communowrt  (2  E,  &  B.  694), 
and  it  was  laid  dawn  by  the  Qneen's  Bench  that 
the  duty  of  the  Commissioners  of  Land  Tax,  in 
aeaessing  the  contrihutions  by  the  several  pari^ee 
within  a  division,  is  regnlated  nob  by  38  Geo.  3, 
O.  5,  a.  8,  but  by  38  Geo.  3,  O.  60,  s.  74  (re-enacted 
by  42  Geo.  8,  o.  116,  s.  180),  which  treats  the  qaota 
payable  by  each  parish  towards  making  up  the 
Amount  cnai^^  on  the  division  oa  permanent  at 
its  then  proportion  to  the  other  punshea  of  the 
division.  And  this  is  not  altered  by  any  later 
enactment.  And  it  was  held  that,  where  such 
quota  had,  up  to  the  year  1B52,  been  unchanged 
fbr  150  years,  the  oommissioners  were  right  in 
oootinaing  the  assessment  for  that  year  at  such 
quota,  alUiough  the  resnlt  was  that  an  uneqnol 
poundage  was  levied  in  the  several  parishes.  The 
aeotion  which  especially  applies  to  the  particular 
oase  of  these  two  estates  being  assessed  to  the 
parish  adjoining  that  in  which  they  are  situated  is 
the  36th  of  38  Geo.  3,  c  5,  by  which  it  is  enacted 
"  that,  for  the  avoiding  all  obstmotioaa  and  delays 
inaasessing  and  collecting  the  sums  by  this  Act  to 
be  rated  and  assessed  upon  any  manors,  lands, 
tonementa,  rents,  tithes,  or  other  hereditamants, 
all  placee,  constable  wicks,  diviFions,  and  aUotments 
irtuch  have  been  used  to  be  taxed  and  assessed 
■hall  pay  and  be  assessed  in  saeh  oonnty,  hun- 
dred, r^)e,  wapentake,  cons  table  wick,  mviaion, 
or  place  of  allotment  within  Englimd,  Walea,  and 
Berwick-upon-Tweed,  aa  the  aame  have  heretofore 
been  nanaily  aeaeaiad  in,  and  not  elsewhere." 


A.  L.  BnUth  (with  him  C.  HaU)  for  the  com- 
missioners, the  defendants.— There  is  nothing  in 
the  case  cited  to  interfere  with  this  decision  of  the 
Land  Tax  Commissioners.  The  quotas  of  these 
parishes  have  not  been  disturbed,  and  the  unequal 
poundage  is  the  aame  resnlt  aa  that  whiah  was 
neld  to  be  no  objeotion  to  the  commissioners' 
decision  in  the  case  then  before  the  court.  By  the 
53rd  section  of  38  Geo.  3,  c.  5,  it  is  expressly 
provided  that  "  every  pereon  who  shall  be  rated 
and  assessed  for  or  in  respect  of  any  manora, 
messuages,  lands,  or  tenements,  or  other  the 
premises,  according  to  the  former  clauses  of  this 
Act,  shall  be  rated  and  assessed  in  the  places 
where  snch  manora,  messuages,  lands,  and  tene- 
ments and  other  the  premises  respectively  do  He, 
and  not  elsewhere."  The  commissioners  have, 
according  to  the  discretion  vested  in  them  by 
4  A  S  WUl.  4,  c.  60,  s.  1,  seen  fit  to  transfer  the 

I'urisdiotion  of  these  places  to  the  division  in  which, 
ij  this  section  53  cA  38  Geo.  3,  c.  5,  tbey  ought 
originally  to  have  been  assessed. 

Herackell,  Q.G.  was  not  heard  in  reply. 

CocEBDBJi,  C.J. — I  think  this  writ  of  mandamiu 
muat  be  made  absolute.  If  the  atatutes  had  from 
the  first  been  strictly  interpreted  and  acted  upon, 
these  lands  of  Edington  and  Molesden  wonld  have 
contributed  to  the  quota  of  the  parish  of  Mitford, 
bat  by  some  mistake  they  have  from  the  original 


assessment  of  land  in  Mitford  should  be  lowered 
at  the  cost  of  the  adjoining  pariah,  the  quotas  of 
both  remaining  the  same ;  and  it  would  be  mon- 
strous if  a  transfer  causing  such  an  injustice, 
although  by  order  ofthe  Land  Tax  Commiasiononi. 
could  not  be  rectified.  It  seems  to  me,  however, 
that  by  the  case  which  has  been  cited,  we  are  at 
liberty  to  hold  that  an  assessment,  so  long  estab- 
lished as  this  has  been,  is  aa  unalterable  aa  the 
quota  to  which  it  contributes.  The  commisBioners 
therefore  should  not  have  disturbed  the  usage  by 
which  these  lands  bad  always  been  rated  and 
assessed  in  Meldon,  bnt  should  have  allowed  the 
appeal  of  the  landowner  who  was  interested  in  the 
continuation  ofthe  old  assessment. 

Melloo,  J. — I  am  of  the  same  opinion.  I',  may 
be  that  either  conclusion  must  be  attended  with 
some  injustice,  and  it  may  well  be  contended  that 
the  intention  was  to  assess  lands  in  the  places 
where  they  lie.  But  1  feel  we  ought  to  uphold  thi>i 
usage,  however  it  arose,  by  which  the  several  con- 
tributions have  become  definitely  and  e<^ually  fixed, 
it  we  have  any  anthority  to  do  so.  I  think  we  may 
nnder  the  case  eited,  and  our  judgment  will  there- 
fore be  for  the  prosecutor,  who  was  the  appellant 
before  the  commissioners. 

Judgment  for  the  prosecutor. 

Solicitors  for  appellant,  the  prosecutor,  Cookion, 
WaiTirighl,  and  Pennington,  for  J.  and  N.  Q. 
Clayton,  Newcastle-upon-Tyne. 

Solicitors  for  defendants,  the  commissioners, 
Skwm,  Croiiman,  and  Croiaman,  for  Q.  Bramell, 
jun.,  ilorpeth. 
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EXCHBQUEB   DIVISION. 
Bapoctod  br  HuBT  Lstaa.  bq..  r 


Tuetday,  Jan.  30, 1877. 
(Before  Cleabbt  and  Pollock,  BB.) 

APFBU.  PKOH  INFXBIOB  COUBT. 

Bboadhbad  (appO  e.  Holdswobth  (reap.) 
The  Vaecination  Acts  1867  and  1871  (30  ^  31 
Kiel.  c.  84,  «.  20)  BehedvU  Form  0;  34^35 
Vict.  e.  98,  BBeis.  7,\\,\b)—" InauteeplibilUyof 
tuceeufvl  vaeeinalion,  or  ekSdhaving  had  tmall 
jioai" — Cart^eate  of  in  "  Form  0"  aa  altered  !n/ 
Poor  Law  Board — TrantmiKnon  of  eerlifieate  to 
vaccination  ofieer — IhUy  of  parent  in  that  reapeet 


of  guecetsf ill  vaeeitMlion,"  u  not  within,  and  ii  not 

reqaiTed  by,  the  Urmg  of  feel.  7  of  the  Vaeeinalion 

Act  1871  (34  ^  35   Fief.  c.  98),  to  Irangmil  mch 

eertijicate  to  the  vaeeinalion  ofieer ;  nor,  iimMmueh 

at "  having  had  gmaU  pox  "  and  "  ineiuet^libiiily 

of  tneeessful  vaEcin<Uion  "  are  tao  dietinel  and 

different  Ihingi,   it   he   liable  to   the  penalty  im- 

poied  by  Ihat   tection   upon   periom  failing   to 

Iranemil  a  certificate  ofgueh  "  inttueeplibility." 

8o  held,  by   th«   Exchequer  Divieion  {Oleatby  and 

Pollock,  BB.),  vho  tKought  the  com  teat  "  ctuu* 

nmiieue"  in  the  Act  of  Parliament. 

1.  This  was  a  case  stated  by  tiro  jostices   of  the 

borough  of  Hodderafield  for  the  opiDiou  of  the 

court  under  21  Tict  o.  43. 

2.  On  the  2nd  June  1876,  the  appellant,  Wm. 
Broadhead,  laid  an  information  before  a  justice  of 
the  peace  against  the  respondent,  Arthur  Holds- 
north,  of  Marsh,  in  Huddorafield,  for  that  he  had 
reason  to  believe  that  a  certain  child  called  Arthur 
Peirier  HoldBwortb,  under  the  aa«  of  fottrtesn 
years,  residing  within  the  Hudderafleld  Poor  Law 
Union  (for  which  the  appellant  acts),  had  not  been 
Buccesdfultj  vaccinated.  That  the  appellant  had 
dulv  eivcu  the  respondent,  as  the  father  of  the 
iiaia  child,  notice  to  procnre  its  being  vaccinated, 
and  that  such  notice  had  been  disregarded. 

!t.  The  charge  sgainst  the  respondent  arose 
under  the  30  &  31  Tict.  cap.  84,  sect.  31,  under 
which  the  information  was  laid.  That  section 
enacts  that  "  if  any  registrar  or  any  officer 
appointed  by  the  guardians  to  enforce  the  pro- 
visions of  this  Act.  shall  give  information  in  writin){ 
lo  a  justice  of  the  peace  that  he  has  reason  to 
btlieve  that  any  child  nnder  the  age  of  fourteen 
yearp,  being  within  the  union  or  parish  tor  which 
the  informant  acts,  has  not  been  success- 
fully vacdnsted,  and  that  he  has  given  notice  to 
the  parent  or  person  having  the  custody  of  such 
child  to  procure  its  being  vaccinated,  and  that 
this  notice  baa  been  disregarded,  the  justice  may 
summon  such  parent  or  person  to  appear  with  the 
child  before  liim  at  a  cerluin  time  and  place,  and  upon 
tlic  appearance,  if  the  justica  shall  find,  after  such 
e.\  am  ill  at  ion  ns  he  >hul1  deem  necessary,  that  the 
child  has  not  been  vHccinated  nor  has  already  had 
the  small  pox,  bo  miiy  if  he  see  fit  make  an  order 
under  his  hand  and  n-ni  directing  such  child  to  be 
vaceinsted  witliin  a  certain  time;  and  if  at  ihp 
e>i|)iratio>i  of  oach  time  ihe  child  shall  not  have  been 
yacchialcd,  or  shall  not  be  shown  la  be  then  unfit 
to  be  vaccinated,  or  to  be  inst.aceptiWe  ol  vaccvim- 
tion,  the  person  upon  vthom  Bucb  otdw  aiwiWia.^ 


bean  made  shall  be  prooeeded  agsinat  anmiiiarilj, 
and  onteaa  he  can  aiiow  some  Tawaonablg  gramid 
for  his  omisaion  to  carry  the  order  into  effaot, 
shall  be  liable  to  a  penalty  not  ezoaeding  Wt." 

i.  Upon  the  hewing  of  the  said  infonnatun,  it 
was  proved  bj  the  respondeat,  and  admitted, 
that  his  child,  the  aaid  Arthnr  Ferrier  HoU*- 
worth,  had  then  alreadv  had  the  snull  pox,  aad 
the  justices  thereupon  disobarsed  the  reapondai^ 
holdmg  that  the  vaccination  Aota  did  not  nqoin 
a  certificate  of  the  child  having  hnd  the  amall  pes 
to  be  transmitted. 

5.  It  was,  bowerer,  contended  on  behalf  at  ttw 

appellant  that,  althongh  the  respondent  had  Ml 

been  found  guilty  of  tne  offenoe  of  not  takinsar 

cnusing  to  be  taken  his  child  to  be  vwxnnatea,he 

vas  yet  guilty  of  an  oSenoe  by  not  traimmittiiig  ■ 

ccrtiBcate  of  the  fact  of  snob  child  fakvinf;hadtlie 

BiDoll  poi,  aocordins  to  Form  C  in  the  schedole 

to  the  Oeneral  Orders  of  the  Lod^  Governmit 

Board,  issued  on  the  30th  Not.   1871.  and  the 

appellant  sought  to  have  the  leapondeot  convicted 

upon  the  groond  of  the  non-tranemisaion  oi  sneh 

a  certificate,  relying  upon  the  4th  paragraph  at 

sect.  11  of  the  34  ft  35  TicL  c.  91  (the  Yaoeinatiai 

Act  3871),  which  enacts  aa  fbllowa  :  "  Whore  a 

parson  is  charged  with  the  offenoe  of  aeoleatiiig 

to  take,  or  cause  to  be  taken,  any  ohilo  to  be 

be    vaccinated,    and   on    the    defence    made   I7 

each  person    it    appeara  to   the  Joatioee  having 

coftnisance  of  the  case  that  snch  peraoo  ia  not 

gnilty  of  snch  O0eno«,  bnt  has  been  guilty  of  As 

offence  of    not  transmitting  any  certificate  re- 

qaired  by  the  prinoipnl  Act  or  thia  Aot  with 

respect  to  the  vaccination    of    anoh    cJiild,  As 

justices  may  convict  snob  person    of   the  last 

mentioned  offenoe  in  like  manner  ae  if  he  had  beea 

cliargod  therewith," 

6.  The  justices  were  of  opinion  that  in  point  (f 

.  luw  the  mspondent  was  not  required,  ei^Mr  bj 

I  the  principal  or  the  amending  Aot,  to  tranaraiti 

I  certificate  of  the  fact  of  his  cbud  having  had  saaQ 

jioz,  since,  althcueh  sect.  20  of  30  A  SlVict.  a  Si 

lequires  the  medical  practitioner,  in  caaea  wheni 

I  child  broaght  to  him  has  already  had  small  pm,  ta 

I   deliver  to  the  parents  a  certmoate  of  snehfMA, 

]  yet  there  is  no  provision  requiring  Uie  perent  to 

I  transmit  BDch  certiflcatetotheTaocinationoAoHi; 

I  nnd  further    that  Beet.  7  of  34  A  35  Tict.  C  % 

only    reqnires     oertifioates     of    a     child    beiitt 

"unfit   for  or  insusceptible  of    snooeaafnl  vaca- 

nation"  to  ho  transmitted  by  the  p«reot  to  the 

vaccination  officer,  and  does  not  in  terms  ^Etnd 

to  the  case  of  a  child  having  had  amall  pox;  sod 

that,  as  the  penalty  is  imposed  upon  those  onlr 

who  act  in  contravention  of  the  l«st  mcotiooM 

Ejection,  the  responden'^  was    not  gnilty  of  u? 

The  justices  therefore  ordered  the  respondeat 
to  be  discharged. 

The  question  of  law  arising  hereon  wm, 
ivhether  the  justices  were  riiiht  tn  deddingthtt 
the  Taccination  Acts  did  not  impose  anr  psnalty 
upon  persons  who  fail  to  transmit  to  Uie  vacci- 
nation officer  a  oertificate  of  a  child  having  hid 
auuM  poi. 

The  follo'wing  sections  of  the  TaocinaticD  Aeti 
1867  and  1871,  and  the  forma  under  the  mid  Ada 
respeotively,   are   those   on   which    the    1  laalinn 
tamed,  and  are  material : 
\     ti.6^w««««.W  Act  18«7(30  4  3lViotftW 
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Ex.  Dnr.] 


Bboadh£ad  (app.)  V.  Holdbworth  (reap.). 


[Ex.  Div. 


Seot.  20.— If  aaj  snoh  pnblio  Taooinator  or  medioal 
fwaotitiooer  shall  find  that  a  child  whom  he  haa  three 
timet  nnsnooeaBfally  vaooinated  is  inansoeptible  of  sno- 
oeasful  Taooination,  or  that  a  ohild  brought  to  him  for 
▼•oeiiiatioii  has  already  had  the  small  pox,  he  shall 
deliTsr  to  the  parent  or  other  person,  as  aforesaid,  a 
certificate  under  his  hand  aooordinff  to  the  form  in  the 
■ohednle  hereunto  annexed,  marked  C,  or  to  the  like 
effect ;  and  the  parent  or  such  other  person,  as  afore- 
•aid,  shall  thenceforth  not  be  required  to  oaiisei;.the 
child  to  be  raocinated. 

The  Form  C  above  referred  to  is  as  follows : 

I,  the  undersigned,  hereby  certify  that  I  have 
timet  unsuccessfully  Taooinated  ,  the  child  of 

,  of  ,  in  the  parish  (or  township)  of  ,  in 

the  oountT  (or  borough)  of  ,  aged  ,  [or  that 

tlie  child  has  already  had  small  pox  (as  the  oaee  ma^  be)1 
and  I  am  of  opinion  that  such  child  is  insusceptible  of 
■ucceesf  ul  Taooination.    Dated,  Ao, 

(Signed)  A.B., 

Public  Tacdnator  of  the  union  (or 

parish); 

or,  A«B«, 

Medioal  practitioner  (i.e.,  M.D.,  L.A.C.,  or 
F.B.O.S,  or  otherwise,  as  the  case  inay 
be). 

Muf.— This  is  to  be  kept  by  the  parent  or  other 
person  to  whom  it  is  giren. 

The  other  forms  in  the  schedole  are  (B)  a  cer- 
tifioate  of  postponement  of  raccinatioa  on  acooant 
of  unfitness  by  reason  of  heidth,  which  is  also  to 
be  kept  by  the  parent,  &o,,  to  whom  given ;  and 
(D)  a  oertificate  of  sacoessfal  vaccination,  which 
is  to  be  transmitted  by  the  public  vaccinator,  or 
if  given  by  any  other  medical  practitioner,  then  by 
the  pai  ent,  &c.,  to  the  registrar  of  the  district  in 
which  the  operation  is  performed. 

The  Vaccination  Act  1871  (34  in  35  Yiot.  c  98) 
enacts: 

Sect.  7.  Every  certificate  of  a  child  being  unfit  for, 
or  insusceptible  of,  successful  Taocination,  if  giTen  by  a 

Eublio  vaccinator,  shall,  instead  of  being  ddivered  by 
im  to  the  jMurent,  be  transmitted  by  such  public  Tac« 
ohiator,  and  if  giren  by  any  other  medioal  practitioner, 
■ball  oe  transmitted  by  the  parent  of  such  child  to  the 
vaccdnaticm  officer  in  like  manner  as  if  it  were  a  certifi* 
eate  of  snccessful  Taocination,  and  within  seyen  days 
i^ter  the  examination  of  the  child  upon  which  such 
oertificate  is  founded ;  and  the  public  vaccinator  shall, 
upon  request,  and|  without  fee  or  charge,  deliver  to  the 
parent  a  duplicate  of  such  oertificate  transmitted  by 
him.  .  •  .  Every  person  who  acts  in  contravention  of,  or 
fails  to  comply  with,  any  proyieion  of  this  section,  shall 
be  liable,  on  summary  conviction,  to  a  penalty  not  ex- 
ceeding 40s.  .  .  . 

The  following  is  Form  C,  as  altered  by  the 
Poor  Law  Board,  under  sect.  15  of  the  Vaccina- 
tion Act  1871. 

Medioal  certifieate  of  insusceptibility  of  successful  vac- 
cination, or  of  child  having  had  small  poz. 

L  the  nndersigtted,  hereby  certify  that  ,  the 

child  of  ,  aged       ,  bom  at  ,  in  the  parish 

(township)  of  ,  in  the  county  (borough)  of  , 

^haa  been  timee  un/'uccessfully  vaccinated  by  me, 

and  is,  in  my  opinion,  insusceptible  of  successful  vacei- 
aationj  or  (.has  already  had  small  pox.] 

Dated,  Ac.  (Signed) 

[Public  vaccinator  of  the  union  (parish)  of  ,] 

Medical  practitioner  duly  registered. 


Notice  as  to  transmistion  of  certificate  (C). 

The  certificate,  if  i^ven  by  a  public  vaccinator,  is  to 
be  transmitted  by  him  through  the  post  to  the  vaooi- 
itfktion  officer,  whose  address  is  on  the  other  side.  The 
pnbUc  vaccinator  is  bound,  upon  request,  and  without 
fee  or  charge,  to  deliver  to  the  parent  or  person  having 
tlie  coatody  of  the  child,  a  duplicate  of  the  certificate  so 
tim&smitted  by  him. 


ft 


The  certificate,  if  given  by  any  other  medical  practi- 
tioner, is  to  be  transmitted  by  post  to  the  vaccination 
officer,  whose  address  is  on  the  other  side,  by  the  parent 
or  person  having  the  custody  of  the  child.  In  either 
case  it  must  be  transmitted  within  seven  days  after  the 
examination  of  the  child  upon  which'  the  certificate  is 
founded. 

The  other  forms  (B  and  D)  nnder  the  Act  of 
1871  are  similar  to  forms  (B  and  D)  nnder  the 
Act  of  1867,  but  Form  (B)  instead  of  beincr  kept 
by  the  parent,  &c.  as  before,  is  now  to  be  trans- 
mitted to  the  vaccination  officer  by  the  public 
vaccinator  or  the  parent,  &c.,  as  in  the  case  of  the 
above  certificate  Form  (C). 

TheSolicitor-OeneraH.Sir'E.  Giffard,Q.O.)  (with 
whom  were  A.  L.  Smith  and  8,  BomiUy)  for  the 
appellant. — ^The  scheme  of  the  Vaccination  Acts 
with  reference  to  this  question  must  be  looked  at. 
Sect.  20  of  the  Act  of  1867  (30  &  31  Vict.  c.  84) 
enacted,  thatif  any  public  vaccinator  should  find  that 
a  child  that  he  has  three  times  unsuccessfully  vac- 
cinated was  insusceptible  of  successful  vaccination, 
or  that  a  child  brought  to  him  for  vaccination  had 
already  had  small  pox,  he  should  deliver  to  the 
parent  or  other  custodian  of  the  child  a  certificate 
in  the  form  marked  (C)  in  the  schedule  to  the 
Act,  the  intention  being  that  the  parent  should  be 
furnished  with  a  defence  upon  any  future  attempt 
to  cause  the  child  to  be  vaccinated.  There  were 
thus  two  grounds  upon  which  *'  insusceptibility  " 
was  declared,  namely,  the  three  unsuccessful  at- 
tempts to  vaccinate,  and  the  having  had  the  disease. 
That  that  was  so,  and  that  both  were  treated  as 
amounting  to  insusceptibility,  was  shown  by  the 
form  of  the  certificate  itself.  It  certified  that  the 
child  had  been  so  many  times  "  unsuccessfully  vac- 
cinated," or  that  *'  it  had  already  had  small  pox,'' 
each  of  those  things  being  a  preliminary  oonai- 
tion,  then  came  the  conclusion,  "and  I  am  of 
opinion  that  such  child  is  ** — what  P  "  insusceptible 
of  successful  vaccination.  Either  contingency, 
therefore,  satisfied  the  certificate  of  "insuscep- 
tibility.** This  certificate  was  to  be  kept  by  tne 
parent,  and  so  the  public  vaccinator,  having 
no  means  of  knowing  the  fact,  might  on  imperfect 
or  no  information  summon  the  parent,  and 
then,  upon  the  certificate  being  produced,  the 
whole  proceedings  would  be  shown  to  be  need- 
less. To  remedy  this,  sect.  7  of  the  amending  Act 
of  1871  (34  &  35  Vict.  c.  98)  was  passed,  which 
provided  that  the  certificate  of  insusceptibility 
given  by  a  public  vaccinator,  instead  of  being  de- 
livered to  the  parent,  should  be  transmitted  by* 
such  vaccinator,  and  if  given  b^  any  other  medical 
practitioner,  should  be  transmitted  by  the  parent, 
to  the  vaccination  officer,  and  a  duplicate  be  given 
to  the  parent  on  request  without  charge.  The 
Act  of  1867  contemplated  three  conditions  of 
things  :  first,  unfitness  to  undergo  the  opera- 
tion by  reason  of  health ;  secondly,  insus- 
ceptibility from  whatever  cause  arising;  and, 
thirdly,  successful  vaccination.  In  the  two  former 
cases  the  parent  who  was  to  be  protected  from  the 
law  being  put  in  force  against  him  was  to  hold  the 
certificate.  (Forms  B  and  0  respectively).  Then  came 
sect.  7  of  the  amending  Act  of  1871,  bu*  there  was  no 
trace  in  that  Act  of  any  intention  to  alter  the  law 
on  the  subject  as  declared  by  the  Act  of  1867,  or 
to  place  the  having  had  small  pox  iu  a  different 
category  with  respect  to  insusceptibility  from  that 
of  unsuccessful  vaccination.  The  respondent  con- 
tended, and  the  justices  so  dficvdft5l^vMa^>2^^^^^^ 
having  \ia«i  ^xoaXVipQiL^NXi^N  ^osi\T«b<v5rci  K»^\.'^^\^>^'^'^ 
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apply  to  it  at  all,  and  thns  the  main  object  of  the 
statates  wonld  be  defeated  Sect.  15  of  the  later 
Act  of  1871  empowered  the  Poor  Law  Board  by 
order  from  time  to  time  to  "repeal,  alter,  and 
add  to  "  the  forms  in  the  schedule  to  the  earlier 
Act  of  1867,  and  directed  that  the  reference 
in  either  of  the  Acts  to  the  form  in  the  sohedale, 
or  to  any  forms,  were  to  be  construed  to 
refer  to  the  forms  prescribed  by  any  such  order, 
and  accordingly  Form  0  was  alterea  in  parsuance 
of  an  ord/^r  of  the  board.  Now,  reading  the  original 
Form  G  together  with  sect.  20  of  the  Act  of  1867, 
it  was  clear  that  the  statute  imported  that  "  in- 
susceptibility "  might  be  produced  in  two  ways; 
namely,  by  the  unsuccessful  attempts  to  yaccinate, 
or  by  the  child  haying  had  the  disease,  which  two 
are  treated  as  the  same  thing.  The  respondent 
contended,  howeyer,  that  the  altered  Form  0 
made  a  distinction  between  the  two,  and  treated 
them  as  different  conditions,  and  that,  therefore, 
the  cogency  of  sect.  20  no  longer  applied  where 
■mall  poz  had  preyiousl^  existed.  Tne  appelkuit, 
on  the  contrary,  subnutted  that  sect.  15,  which 
authorised  only  an  alteration  in  a  mere  form,  was 
not  intended  to,  and  could  not,  effect  an  alteration 
in  the  law,  or  in  any  way  preyent  or  oyerride  the 
operation  of  the  Yaccination  Acts  themselves  upon 
a  yery  large  class  of  children.  To  hold  that  it  did 
woula  be  a  very  startling  construction,  and  would 
inyolye  the  absurdity  that  the  yery  form  relied 
upon  to  escape  the  operation  of  the  earlier  statute 
did  itself  contemplate  the  certificate  of  the  child's 
haying  already  had  small  pox.  Ebying  had  the 
disease  created,  or  at  all  events  was  equivalent  to, 
insusceptibility.  [Pollock,  B. — ^Ton  say  that,  at 
any  rate,  the  law  by  30  &  31  Yict.  c  &4,  sched. 
Form  C,  has  so  laid  it  down  P]  Just  so.  The  obliga- 
tion was  independent  of  the  form,  and  was  inter- 
preted by  it,  but  the  form  was  not  to  outweigh  the 
substance  or  to  override  the  statute,  and  if  it  were 
to  do  80,  a  very  numeroas  body  of  children  would 
be  outside  the  Acts  altogether.  Insusceptibility, 
in  the  sense  contended  for  by  the  appellant,  was  to 
be  certified  under  the  new  Act  in  the  like  manner 
as  successful  yaccination  was  to  be  certified  under 
both  the  Acts ;  and  the  question  for  the  court  was 
whether  or  not,  in  the  indirect  way  contended  for 
by  the  respondent,  one  of  the  most  important 
provisions  of  the  Vaccination  Acts  haa  been 
repealed. 

Poland  (with  him  was  F,  J,  ClerJc)  for  the  respon- 
dent, contra.  —  The  decision  of  the  magistrates 
was  right,  and  the  respondent  could  not  be  con- 
victed, under  sect.  7  of  the  Act  of  1871,  of  not 
sending  a  certificate  which  he  in  fact  did  not 
possess.  He  had  a  certificate  of  the  child  "having 
nad  small  pox/*  but  not  one  of  **  insusceptibility 
of  vaccination."  On  looking  at  the  different  sec- 
tions it  will  be  seen  that  the  change  made  by  the 
Poor  Law  Board  was  in  accordance  with  the  Act  of 
1867«  and  that  the  mistake  made  in  that  Act  was 
in  Form  C  in  the  schedule,  and  not  in  the  Act 
itself.  Sect.  20  treated  the  two  tlungs,  insuscep- 
tibility and  having  had  small  pox,  as  separate  and 
distinct.  The  words  are,  "  if  any  such  public 
vaccinator  shall  find  that  a  child  whom  he  has 
three  times  unsuccessfully  vaccinated  is  insuscep- 
tible of  successful  yaccination."  The  insuscepti- 
bility arose  from  the  fact  of  three  attempts  to 
roccinate  having  been  m%de :  the  section  then  went 
OD — "  or  that  a  cnild  brought  to  him  ioT  ^ywxAxx^iXicrci 
lias  already  had  small  pox.'*  Theiiiiievt\i<Qtot\\iw« 


separate  and  distinct  cases,  he  was  to  deliver  to  the 
parent,  &c.,  a  certificate  in  the  Form  G  in  the 
schedule,  or  to  the  like  effect,  and  the  parent,  kc^ 
should  thenceforth  not  be  required  to  cause  the 
child  to  be  vaccinated.  Now  the  enactment  having 
treated  the  two  things  as  separate  and  distinct, 
the  form  in  the  schedule  seems  to  have  hem 
taken  from  the  marginal  note»  which  is,  **  Provi- 
sion for  insusceptibility  of  successful  yaccination,'' 
instead  of  from  the  Act,  and  so  no  doubt  Uie  certi- 
ficate was  open  to  the  argument  ursed  on  the  other 
side,  that,  construing  it  as  a  legal  document,  the 
words  at  the  end  of  it,  "and  x  am  of  opinion 
that  such  a  child  is  insusceptible^"  Aa,  might 
be  read  as  if  they  were,  "  and  I  am  of  opimon, 
therefore,  that  such  child  is  insusceptible,"  Ac 
Now,  however  that  may  be,  sect.  20  was  plain  in 
its  terms,  and  it  was  fair  to  consider  toat  the 
Legislature,  in  passing  the  Act  of  1871,  had  that 
section  before  tnem,  and  then  enacted  that  evoy 
certificate  of  a  child  \mu^  unfit  for  or  intos- 
ceptible  of  successful  yaccination*  if  given  by  a 
puhlic  vaccinator,  should  be  transmitted  by  him, 
and  if  given  by  any  other  person,  then  that  it 
should  be  transmitted  by  the  parent.  Now  the 
"  insusceptibility  of  snooessful  yaccination  "  was 
that  which  was  referred  to  in  sect.  20  of  the  Ad 
of  1867,  namely,  insusceptibility  by  reason  of  un- 
successful attempts  to  vaccinate;  in  wadtk  esse 
there  would  be  proof  positive  of  "  insusceptibility,'* 
and  that  was  treated  of  in  the  body  of  the  statots 
as  being  '*  insusceptible  of  suooessfdl  yaocinafcioD.'' 
But  a  person  who  had  had  tiie  small  pox  had  a 
certificate  of  a  fact  which  was  a  different  matter. 
That  being  so,  it  was  no  doubt  noticed  that  the 
forms  in  the  earlier  Act  were  not  correct^  and 

S>wer  was  given  by  sect.  '15  to  the  Poor  law 
oardtorepeal,  alter,  or  add  to  them.  The  board, 
reading  the  provisions  of  the  statute,  found  tba 
it  dealt  witn  separate  things,  and  they  headed 
their  form  in  accordance  therewith,  as  "  medicsl 
certificate  of  insusceptibility  of  suocessfnl  yacci- 
nation, or  of  child  having  had  small  pox."  [Qe  was 
here  stopped  by  the  court.] 

Clbasbt,  B. — 1  cannot  help  regretting  the  con- 
clusion to  which  we  are  qbli^ed  to  come  in  this 
case,  but  it  seems  to  me  that  it  is  a  case  in  which, 
unfortunately,  legislation  has  been  somewhil 
imperfect.  It  is,  in  fact,  an  instance  of  a  eatm 
omissus,  and  it  is  quite  clear  that  we  cannot 
supply  such  an  omission,  especially  in  an  emct- 
ment  creating  an  offence  and  inflicting  a  penaby 
upon  its  commission.  It  is  not  because  the  Lef^ 
lature  might  have  meant  to  include  soch  a  case  is 
the  present  one  within  the  terms  c^  sect.  7  of  the 
Yaccination  Act  of  1871,  that  we  can  therefore 
read  that  section  as  bringing  the  present  esse 
within  it.  The  question  which  we  have  here  to 
consider  and  determine  is,  whether  or  not  the 
offence  with  which  the  respondent  has  bees 
charged  is  an  offence  against  the  statute  under 
which  he  has  been  proceeded  against,  and  we  csn- 
not  convict  him  of  such  an  offence  if  the  evideooe 
in  the  case  points  entirely  to  another  and  differBUl 
thing  altogether.  Now,  on  looking  at  the  words 
of  sect.  7,  which  creates  the  ofi^nce,  we  find  that 
it  is  thereby  enacted  that  "  everr  oertifiGate  d  a 
child  being  unfit  for  or  insusceptible  of  iiuauMwfnl 
yaccination,  if  given  by  a  public  yaooinator,  (riiall 
instead  of  being  delivered  by  him  to  the  pmt» 
I  Vi^  transmitted  by  such  pabuc  yaoetnalor,  aai  tf 
\  ^'^csii>a^  vdl^  cjO^^  i&s^<»l  ^vaotilkNMrt  skill  he 
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tTUumitted  hj  the  jMtrent  of  Bncb  child,  to  tho 
vacoinAtion  officer."  We  have  nothmg  to  do  on 
the  present  oooadon  with  the  cue  of  a  child  beine 
*■  oiiiBt  for  TBodiiation,"  bnt  hare  only  bo  deal  with 
the  case  of  its  beinK  "  insusoeptible  of  sucoBSsfbl 
TkOoinatioQ,"  and  with  regard  to  that  there  ia 
this  podtive  enactment  in  leot.  7,  that  the  certi- 
ficate of  saoh  insiuceptibility  shall  be  transmitted 
either  by  the  pablio  vaccinator  or  by  the  parents 
(■8  the  case  may  be)  to  the  Tacoioation  officer ; 
and  the  section  proceeds  to  enact  that  "every 
peracm  who  acts  in  contravention  of  or  fails  to 
oomply  with  any  provision  of  this  section  ihall  be 
liable,  on  Bnmmarr  oonviotion,  to  a  penalty  not 
szoeuding  20*."  Now  this  case  is  no  donbt  peon- 
liar  in  this  respect,  Utat  there  was  in  the 
aohednleto  the  former  .Act  of  I8S7  a  Form  C, 
vhich  apparentlj  treated  "  insnsoeptibility  of 
•Dooeasfol  raoinnation  "  and  "  having  had  small 
pox "  as  the  same  thing,  that  is  to  say,  it  made 
the  oertifioate  given  of  a  obild  having  been  three 
times  nnanooeeefhlly  vaooinatad,  or  naving  had 
the  disease,  oonohide  with  these  worde,  "  and  is  in- 
•osoeptibleof  snooeMfol  vaomnatioo."  The  altera- 
tion made  in  the  present  form  is,  I  think,  easily 
to  be  understood,  and  the  reason  for  it  apparent, 
beoanse  it  might  well  be  that  persons  of  skill 
might  have  some  hesitation  in  signing  snoh  a 
oertifioate  as  that  ^ven  in  the  form  as  it  origi- 
nally stood,  and  might  feel  that  to  oertify  that, 
beoanse  a  child  had  bad  small  pox  onoa,  it  was 
^kerefore  "  insneoeptible  of  saooessfDl  vacoina- 
tioa,"  or  that,  in  other  worda,  it  oonid  not  have 
email  pos  a  seoond  time,  wonld  be  to  certify  as  a 
tact  that  which  was  hy  no  means  a  certain  or 
assnred  thing.  Accordingly,  we  find  that  power 
was,  by  sect.  15  of  the  Act  of  1871,  given  to  the 
Foot  Iaw  Board,  from  time  to  time,  oy  order  to 
"  repeal,  alter,  and  add  to  "  the  forms  in  the 
■chedole  to  the  Act  of  1867,  and  this  alteration  in 
Form  C  t'''ss  aooordin^ly  made  by  the  board. 
When  we  look  at  this  new  form,  and  see 
what  the  alteration  realtj  is,  the  matter  seems 
to  be  tolerab^  dear.  It  is  headed  "  Medioal 
certiftoate  cd  inmuoeptibilitr  of  snooeesful 
vaccination,  or  of  child  having  had  small 
pOK."  It  then  proceeds  as  follows ;  "  I  hereby 
oerti^  Utat  snoh  child,"  and  so  on,  and  then 
oomee,  between  brackets,  the  folloiring  words: 
["  has  been  times  "  (it  mast  not  be  less  than 

three)  "  nnsnocessfully  vaooioated  by  me,  and  is, 
in  my  opinion,  issascaptible  of  saooessfal  vaccina- 
tion. ]  Then  it  goes  on,  "or,"  and  then  between 
braokets  again  come  these  words  :  ["  has  already 
had  small  pox."]  There  are  then  direotJons,  re- 
ferred to  by  the  figore  5  in  the  maivin,  that 
the  set  of  words  between  braokets  ithicQ  do  not 
^>ply  to  the  partioolar  case  are  to  be  atmok  oat, 
■o  that  Qm  form  will  stand  as  a  oertifioate  of  one 
ct  two  things  (and  it  mnst  be  of  one  or  the  other  of 
tfaam),  namely,  of  the  child  either  having  been 
thiee  times  nnsnooeasfnlly  vaooinated,  and  so, 
tiierefore,  bein^  "  insusceptible  of  sncoessf al  vao- 
cinttion,"  or  of  its  "  having  already  had  small  pox." 
The  oertifioate  in  the  present  case  stands  as  a 
eertifioate  that  (ite  nhild  in  question  "  has  already 
bad  small  pox."  Now,  sect.  7  of  the  Act  of  1871 
baving  ditevCed  that  a  oertifioate  of  a  child  being 
**  iDRiMeptible  of  snooesafnl  vaccination  "  shall  be 
tranaasitted  to  the  vacoination  officer,  and  having 
iwpoied  a  paoalty  upon  the  penon  who  fails  so  to 
trnrntit  it)  we  are  asked  by  the  appellant  to 


'  extend  by  oonstraotion  the  operation  of  that 
enactment  so  as  to  make  it  inolnds  the  case  of  a 
person  failing  to  transmit  a  certificate  of  a 
child  "  having  had  small  pox,"  in  other  words, 
to  say  that  every  person  who  does  not  trans- 
mit a  certificate  of  "  insasceptibility  of  suc- 
oessfal  vaccination,"  whether  be  has  one  in 
his  possession  or  not,  deserves  and  is  liable  to 
panishmenL  It  is  qaite  impossible,  I  think,  for 
US  lo  do  that,  or  to  say  that  a  person  having,  not  a 
certificate  of  hischild's  "  insnsceptibility,"  but  only 
of  its  "  having  had  small  pox,"  comes  at  all  within 
the  terms  of  this  section  of  the  Act  of  Parliament. 
The  two  things  are  quite  distinct  and  difiereat. 
Prior  to  the  A^  of  1871,  and  the  altered  form  at 
the  Poor  Law  Board,  the;  would,  no  doabt,  to  a 
oertain  extent,  have  been  the  same  thing,  but  thOT 
are  now  distinctly  made  two  separate  tbir^.  If 
a  man  possesses  only  a  certificate  of  one  particnlar 
kind  he  cannot  be  ponished  for  not  having  trans- 
mitted a  certificate  of  a  totally  different  kind  which 
he  does  not  possess.  It  is  of  coarse  much  to  be 
regretted  that  wo  ehonld  be  compelled  to  decide 
this  case  npon  the  sround  of  its  being  a  coMis 
omiinu  in  the  Act  ofPariiament;  but  we  have  no 
alternative,  and  mast  therefore  give  judgment  in 
favour  of  the  respondent,  and  affirming  the  detU' 
sion  of  the  justices  below. 

Pollock,  B. — I  am  of  tliesame  opinion,  and  for 
the  same  reasons. 

Judgment  for  the  retpondent,  afirming  (he 
decUion  of  the  jutticei. 

Solicitors  for  the  appellant,  Bhum,  Croesiaan, 
and  Orostman,  agents  for  /.  8yket  and  Son, 
Haddersfield. 

Solicitors  for  the  reepondeot,  Layion  and  Jagwt, 
agents  for  MUl*  and  Bibby,  Hnddersfi^Jd. 


COMMON  PLEAS  DIVISION. 

Bspgctad  bf  B.  Ha>b,  Em].,  BmlrttKHaiT. 

Monday.  Jan.  29. 1877. 
Blackpool  Pisa  Cojcpaby  e.  Ftjj>k  UaiOB, 

APPEAL    FBOK    IKPEEIOB   CODKT. 

Poor  rafe — Pier  ieloia  lotn  lootor  mark — 31  Jt  32 

Ftef.  e.  122,  *.  27. 
3  he  portiot*  of  a  flying  pter  below  low  water  mark 

it  neiih«r  an  aeeretion  from  the  lea,  nor  an  etetru 

paroMdpiaix,  wif&tn  the  meaning  iffteet.  27  of 

the  Poor  Law  Amendment  Act  1663. 
This  was  an  appeal  by  way  of  speoial  oase  from 
the  deoiaion  of  local  magistrates.  The  question 
was  whether  the  plaintifis  should  be  rated  to  the 
relief  of  the  poor  in  respect  of  that  portion  of 
their  pier  which  is  sitnate  below  low  water  mark, 
and  in  respaet  of  tolls  taken  by  them  as  oooQpieri 
under  31  4  32  Vict.  o.  122,  sect.  27.  That  section 
enacts  (amongst  other  things)  that  evei7  extra 
parochial  plaoe  shall  for  all  civil  paroohial  par- 
poses  be  annexed  to  and  incorporated  with  the 
next  adjoining  parish  with  which  it  has  the 
longest  oommon  boundary ;  and  every  accretion 
from  the  sea,  whether  natural  or  artificial,  and 
the  part  (rf  the  seashore  to  the  low  water  mark, 
shall  for  the  same  pnrposes  be  annexed  to  and  m- 
oorpwated  with  the  parish  to  which  such  accretion 
or  part  adjoins,  in  proportion  to  the  extent  of  the 
oommon  boundary.  _        .      .       _^ 

A.  L.  8iiwih,te«  ft*  c«m^a».i.— T:**  ■«««;*2*' 
an  «oor«tVan,^iw»Mfc  ft»\aw  «•»«*  ■«"'*  ■™™ 
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where  it  always  was.  Before  the  recent  statate, 
even  che  land  down  to  low  water  was  not  always 
rated: 

Bag,  T.  Muison,  8  £.  A  6. 900 ; 

Bridgwater  y.  Bootle-cwn^Liruicre,  L.  Bep.  2  Q.  B.  i. 
For  all  local  purposes  the  part  of  the  pier  in 
question  is  out  of  England  : 

Beg  T.  Kehn,  L.  Bep.  2  Ex.  Div.  63. 

W,  O.  HarrUon,  for  the  Union. 

Lord  GoLEBiBGB,  C.J. — ^The  pier  is  carried  upon 
piles  some  500ft.  beyond  low  water  mark,  and  there- 
fore it  is  beyond  the  realm  of  England,  unless 
Parliament  has  expressly  brought  it  within  our 
jurisdiction.  The  second  part  of  the  27th  section 
of  che  Act  referred  to  is  that  which  is  applicable 
to  this  case.  The  pier  is  not  an  accretion,  that 
is  it  is  not  an  uprismg  of  new  land  where  the  tide 
has  heretofore  flowed.  We  are  not  called  upon  to 
decide  whether  it  would  be  such  if  the  pier  were 
of  solid  masonry,  which  it  is  not,  for  it  is  only 
a  deck  carried  on  piles,  which  does  not  affect  the 
ebb  and  flow  of  the  sea.  The  fact  that  the  licensees 
described  themselyes  as  of  Blackpool  does  not 
alter  the  question. 

Gsovi,  J.  concurred,  and  added  that  the  pier 
head  was  not  an  extra-parochial  place  within  the 
meaning  of  the  first  part  of  the  section,  because  it 
was  a  place  wholly  beyond  the  jurisdiction. 

Rate  ordered  to  he  amended. 

Solicitors  for  the  appellants,  Gregory,  Bowdife, 
and  Co, 
Solicitors  for  the  respondents,  PUman  and  Lane. 


Jan.  22  and  31, 1877. 

BUMSET  V.  NiCHOLL. 

Exchange  of  livings — Deed  of  resignation — Eject- 
ment— Escrow. 
An  exchange  of  livings  was   commenced  by   the 
execution  of  a  deed  of  resignation  by  one  of  the 
parties,  but  subseqiLently  fell  through.     One  of 
the  livings  was  in  the  meantime  filled  up  by  the 
patron.   The  late  rector  brought  etjectm,ent  against 
the  new  rector. 
Held  thai  it  would  not  lie. 

Dbmtjr&er  to  statement  of  claim.  The  plamtiff 
alleged  that  be,  whilst  dal^  filling  the  rectory  of 
Llandough,  in  Glamorganshire,  obtained  permission 
from  bis  patron  to  exchange  livings  with  some 
clergyman  to  be  approved  by  his  said  patron; 
tbat  the  plaintiff  submitted  the  name  of  one 
Pinckney,  who  was  duly  approved  both  by  the 
patron  and  the  Bishop  of  Llandaff,  whereupon  the 
patron  promised  to  do  all  things  necessary  to 
enable  the  exchange  to  be  carri^  out ;  that  the 
plaintiff,  relying  on  such  promise,  executed  a  deed 
of  resignation  of  the  living  of  Llandough,  and 
delivered  it  into  the  hands  of  the  registrar  of  the 
diocese,  at  the  same  time  explaining  to  him  the 
object  in  view ;  that  the  deed  was  accepted  by  the 
registrar  to  be  held  lor  the  purpose  of  an  exchange 
only ;  and  that,  notwithstanding  his  promise,  the 
patron  presented  to  the  rectory  his  own  son,  the 
defendant,  who  entered  into  possession,  and  now 
fills  the  living. 

The  defence  was,  that  the  deed  of  resignation 
was  an  unconditional  one ;  that  the  living  being 
vacaDt,  the  defendant  was  duly  presented ;  that  n 


that  the  dispute  had  already  been  referred  to 
arbitration. 

W.  O.  Harrison  for  the  demurrer. — ^The  deed  of 
resignation  was  absolute.  The  temporal  courlt 
cannot  interfere  in  this  matter.  How  can  they 
eject  a  rector  &om  his  living  P  The  coari  oaa 
only  deal  with  the  fact  that  the  rectory  is  fnlL 

McOlymont,  for  the  plaintiff,  contended  that  the 
deed  was  conditional,  and  the  condition  not  hanng 
been  fulfilled,  the  deed  was  no  more  than  an 
escrow  in  the  hands  of  the  registrar. 

The  facts  and  argomente  appear  more  Inllyiii 
the  judgment. 

Denman,  J. — ^This  was  a  demurrer  to  the  steto- 
ment  of  claim.     The  plaintiff  claimed  poeaesaicii 
of  a  certain  house  and  glebe  lands*  and  40001.  fir 
mesne  profits  from   Nov.    1867  until  pMwios 
should  be  given.    If  the  statement  of  daim  had 
merely  been  confined  to  allegations  that  the  plani- 
tiff  had  been  duly  presents,  institnted,  and  in- 
ducted to  the  rectory  and  living  in  qneslion.  and 
that  the  defendant  had  broken  and  entered  the 
rectoxy  house  and  glebe  lands  and  expelled  the 
plaintiff  from  his  possession  thereof,  there  can  be 
no  doubt  that  the  statement  of  claim  would  hate 
been  perfectly  sufficient,  and  would  have  made  it 
incumbent  upon  the  defendant  to  plead  fiKsts  show- 
ing his  right  to  the  possession  of  the  rectory  hoost 
and  glebe.    That  ejectment  will  lie  for  a  rectory 
house  and  glebe  by  the  person  duly  inntitnted  and 
inducted,  even  as  against  a  tenant  nnder  notice  to 
quit  at  a  future  time  &om  the  last  prerioos  in- 
cumbent, ara>ears  from  the  case  of  Doe  dem.  Ksrif 
y.   Carter  (&j.  &  Moo.  237).      See  also  Cook  v. 
El^hin  (5  Bligh  N.S.  103).    But  the  statement  d 
claim  in  the  present  case   contains    aHegatkMii 
which  the  defendant's  counsel  contends  are  nS^ 
'ficient  to  prove  that  the  plaintiff,  upon  his  own 
showing  in  that  statement,  is  not  entitled  to  maia- 
tain  ejectment,  and  on  that  ground  he  demurs  to 
the  statement  of  claim.     The  statement  of  daim, 
in  addition  to  the   allegations  whioh  would  be 
necessary,  and  if  unaccompanied  by  more*  soffimsnt 
to  make  out  a  case  in  ejectment,  contains  othw 
allegations  so  intermixed  with  them,  thafc  it  is  not 
on  the  face  of  the  whole  statement  easy  to  say 
what  the  case  of  the  plaintiff  is.     But  npon  carefiu 
perusal  of  it  as  a  whole,  I  think  it  is  sofficienUy 
clear  that  it  intends  to  admit   that   the  deiea- 
dant  is    in  actual  possession,  not  only   of  tin 
rectory  house  and  glebe,  but  of  the  living  itselt 
which  can  only  be  by  presentation,  institntion,  and 
induction;  and  it  aoes  not,  in  my  opinion,  afcats 
any  facts  which,  if  that  be  the  case,  would  gift 
the  plaintiff  a  right  to  sue  the  defendant  in  eject- 
ment.    The  statement  of  claim,  alter  stating  the 
plaintiff's  presentation,  institution,  and  inductiOB 
to  the  rectory  and  living,  contains    four  pvt- 
graphs    (Nos.    2-5)    upon   which   the   plaintiffi 
counsel  relied  as  amounting  to  a  statement  thit 
the  plaintiff  still  remained  in  possession  of  the 
living  until  the  patron,  in  violation  of  an  agree- 
ment of   exchange  assented  to  by  himselt  the 
bishop,  and  the  plaintiff,  fi^sely  claiming  an  sJtm^ 
lute  right  to  present  by  reason  of  a  deed  of  resig- 
nation which  was  only  conditionally  delivered  1^ 
the  plaintiff,  presented  the  defendant  to  theliTiBg. 
It  was  contended  that,  under  the  oinmmstaDOM 
set  out  in  these  four  paragraf^y  the  alleged  i«- 
signation  amounted  to  no  reeiffiMilum  atuk^ 


any  Buoh  promise  as  alleged  waa  mad^  V)^  tV^  \  «i.f^«s\wb  vm^mplated  not  haviog 
itron,  it  £«d  been  waiyed  by  tVie  pVaintVli,  wi^^  wi^  ^Wiafrn'^  ^\«t%jT&Kd^  \jwi^ 
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EocleBtutical  I^ir,  p  242,  uid  SoU  and  Olover  t. 
BUhop  of  Lichfield  and  Oovenlri/  (Hob.  152),  were 
cited  as  eetablishing  the  propoeitton  tbat  if  a 
rasignatioQ  deed  it  executed,  resigning  &  liring 
into  tha  haiidH  of  the  ordioarT  with  a  vieir  to  an 
«xcbu)ge,  and  tbe  exchange  faiia  before  tbe  inati- 
tDtion  and  indnction  of  both  inontDbeotB  into 
their  new  livings,  the  resiftnatiou  iti  void.  No 
doubt  tbia  ia  racogniBed  as  the  law,  at  least  to  tbe 
extent  of  holding  tbe  deed  to  be  deteaHible  where 
one  of  tbe  partiea  dies  before  tbe  change  is  ooiu- 
pleled  (see  Daume»  v.  Crat^,  9  M.  &  W.  176, 
per  Parke,  B.,  and  p.  177,  per  Bolfe.  B.);  but  I 
can  find  no  aathoritj  for  aajins  that,  ab  between 
an  inoombent  who  hae  resigned  hie  living  bj  deed 
with  a  view  to  sii  eiohange  and  a  new  incumbent, 
tbe  mere  fact  of  that  exchange  having  failed  will 
enable  bim  to  sue  in  ejectment  tbe  actual  inonm- 
bent,  even  if  unconscLentiouslf  presented  b^  tbe 
petron,  in  a  case  when*  he  is  in  full  poaseaBiOQ  of 
tbe  living  by  iniititation  and  induotioa.  In  ancb 
a  case  I  apprehend  that  the  remedy  of  the  incum- 
bent who  should  have  bo  reitigned  would  be 
against  the  patron,  and  not  against  the  new  in- 
oumbent.  In  the  present  ease,  however,  tbe 
statement  goes  on,  in  paragraph  6,  to  state  that 
the  defendimt,  "  in  full  knowledge  of  all  tbe 
premises,"  and  "  pretending  right  therefrom," 
accepted  tbe  presentation,  and  expelled  the  plain- 
tiff Ironi  his  possession  of  (amongst  other  things) 
tbe  living ;  and  I  am  not  prepared  to  say  tlLit  it 
I  bad  thought  that  the  four  preceding  paragraphs 
of  the  statement  of  claim  bad  clearly  shown  facts 
which  would  have  rendered  it  u n con acient ions  in 
tbe  defendant  to  have  accepted  the  presentation, 
and  to  have  applied  for  institntion  and  indnction, 
I  ehoold  not  nave  thought  that  he  should  be 
called  upon  to  annwer.  But  in  the  statement  of 
claim,  1  only  find  what  appears  to  me  to  amount 
to  DO  more  than  this,  vis.,  that  at  some  time 
between  January  1R67  and  the  date  of  the  writ 
(January  1876),  all  parties  were  willing  and 
agreed  that  one  Bobert  Pinokney  should  be 
presented  to  the  living,  and  that  the  plaintiff 
executed  and  delivered  the  deed  to  the  registrar  of 
tbe  bishop  with  that  intention,  and  for  that  purpose 
only.  But  thereis  atotalabsonceofallezplanation 
of  theouvnmt'tances  under  which  Pinckney  was  not 
presented ;  and  it  is  perfectly  consistent  with  tbe 
atatement  of  claim  that  Pinckney  may  For  good 
caoae  have  had  no  desire  to  be  presented  to  the 
living ;  and  that  owing  to  intermediate  prn- 
oeedings  the  deed,  though  originally  delivered 
with  a  view  to  an  exclunge,  being  an  absolute 
naignation  on  tbe  face  of  it,  may  have  been  well 
anderstood  by  all  parties  to  have  remained  in  ths 
hands  of  the  bishop  without  any  condition  st  oil 
loofi  before  the  prusentaticn  of  the  defendanL 
Thia  would  indeed  appear  from  the  words  in 
the  statement  of  clann,  "  and  at  the  time  of 
ezeootion  and  delivering  the  said  deed,  and 
before  and  after  such  execution  and  delivery," 
nnaocompanied  by  any  words  showing  that  the 
crigioal  intention  and  understanding  spoken 
of  in  paragraph  4  continued  down  to  the 
time  of  tbe  presentation  of  the  defendant,  and 
his  taking  posaession  of  the  living.  I  am,  there* 
fore,  of  (q>inion  that,  even  if  pRragraph  6  of  the 
statement  of  claim  so  far  as  it  refers  to  the  know- 
ledge of  the  defendant  wsre  made  out,  it  would 
see  pieremt  the  defendant  from  relying  on  the 
presentatian  alleged;  and  inasmDob  aa  tne  latter 


part  of  that  paragraph  states  him  to  be  in  posses- 
sion, not  only  of  the  rectory  haase  and  gleoe,  bat 
of  the  living  itself,  he  is  for  the  reasons  given 
above  not  liable  in  ejectment  npoa  this  state- 
ment of  claim. 

Judgment  for  Ihe  defendant  with  eo$l». 

Solicitors  for  the  plaintiff,  MapUa,  TeeiddU,  and 
Co. 

Solicitors  for  the  defendant,  Lee  and  Pentierfon. 


Friday,  April  20. 1877. 
Gat  d.  Cadbt. 
appkal  proh  infebiok  coubt. 
M^lropolie  LoealManagement  Act  1855  (18  ^  19  Yiet. 
e.  \W)—GonetTaetion  of  tecti.  125,  126.  127,  128, 
and  Vi\3 — "  Refute  of  any  trade,  manttfaetuTt,  or 
bueine»»  " — Aahet  from  tteam  engine  employed  at 
motive  pouter  in  afaeiory. 
The  Metropolit  Local  Management  Act  1855  direeU 
[e.  12b)  that  veatriet  or  diefriet  board*  ehaUeontraet 
with  a  scavenger  for  the  remouai  of  refute  at  the 
expente  of  the  ralet;    but   ((.   128)  M  eate   the 
tcofjenger  be  rnquired  by  the  owner  or  oeeupwr  of 
any  houte  or  land  to  remove  "  the  refute  of  ami 
trade,  manufaetttre,  orbutineii"  he  ehall  bepaid 
an  extra  earn  for  to  doing. 
The  athe*  of  eoale  eontumed  by  a  tteam  engine  uted 
as  a  motive  power  in  a  pianoforte  manufactory 
are  "refute      within  the  meaning  of  teet.  128. 
Benzie,  tk»  athet  of  aonlt  eontitmed  in  an  hotel 

OT  bakera  are  "refute"  loi/hi'n  the  fime  taction. 
Cask  sta'ed  by  ons  of  the  magistrates  forthe  Metro- 
politan Police  District  of  Hammersmith,  under  the 
20  &  21  Vict.  c.  43,  for  tbe  opinion  of  the  court 
npon  a  question  of  law. 

The  question  depended  upon  the  construction  of 
sects.  125.  126,  127,  128,  and  129  of  the  Uetro- 
polis  Local  Uanagement  Act  1855,  which  are  as 

Sect.  lafi.  It  shall  be  lawfal  for  armj  Ttaitj  and  dii- 
triot  board,  and  tliaj  aie  herabj  raqDirad,  to  apudnt  and 
emploja  ■affluUnt  namber  of  penona,  ortoaaatiaotwitb 
an7  oompoDj  oi  penoiu,  tor  the  s<>e«phif  and  oleainlng 
of  ths  •evsral  itrMta  within  their  ponah  or  diatriot,  and 
for  ealleotinr  and  nmorini  all  dirt,  a*lia*.  rnbbish.  io*. 
snow,  and  flith,  and  for,  ko.,  within  their  parish  o~  "~ 
triot,  and  sooh  oompany  oi ' ' — '' 


>i  paraons  ara  hanmaftar  rafamd 
H>  oa  BoaveDnn  ;  ana  anab  saavenian,  or  tliair  aervaota, 
■hall,  on  anoh  daja,  Ao,,  anffloiant^  siaoate  and  partocm 
all  aooh  woika  and  dntiaa  oa  the;  reapaoUvaly  are  ein- 
ployed  01  oontiaol  to  aieaata  ot  parform ;  and  l(  annh 
oompaoj  or  peraona  fail  in  bd;  reapeat  properly  to  annate 
or  parform,  ia..  the;  ahall  tor  evarj  aooh  oSenoa  (brfait  a 
aam  not  aioaeduig  SI. 

Seot.  12S.  An;  oooapiar  ot  any  honu  or  land,  or  otbar 
paroon  who  raFnaei  or  doea  not  parmit  any  aoil,  dirt, 

aahaa,  or  filth  to  tw  token  away  by  tha  m *~ 

aball  tor  avaiy  aoak  offenoa  turfait  a--'  - 


uid  pay  a  ai 


Seat.  127.  AU  dirt.  dnat.  night  aoil,  aafaaa,  ood  rnbbiah 
ooUeotad  oa  aforeaaid,  shall  be  the  property  of  anah  veatry 
or  bOOirdiAo. 

Sent.  138.  In  oaae  any  soavaDgm  ba  required  by  ttie 
•wnar  or  oooapiar  ot  any  lioase  or  land  to  reaiova  tha 
lafnae  of  any  tnda,  mannfaotBra,  or  bnainaaa,  at  at  any 
bnildiog  nwtariala,  aaoh  owner  or  oooapiar  ahall  pay  to 
tbf  saaTeogar  a  raaaooable  aaoi  tor  anah  nmovaJ,  aaah 
anm.  In  ease  of  diapnta,  to  ba  aattlad  by  two  joatioaa. 

8»ac.l2S.  IfanydUpata  or  diffaienoe  of  opioion  arise 
between  tha  ownai  or  oooapierof  any  aoob  boaaa  or  land, 
and  tbe  aeavengai  raqnirad  to  remove  snoh  rafoaiL  aa  to 
what  shall  ba  oensldarad  aa  nfuae,  it  aball  ba  lawtal  tor 
any  two  jaatioaa,  upon  afjglieatktn  ib*A»  Nn  '^xm.  '^n 
stUwrotttafaitetln  UAavnaa^Vk  teijwn&aAV 
tbe  mVfiA-v^Vvtt  \%w 
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orarj  ra^  cam  tha  dadsloii  of  loob  jatboe*  alutll  ba 
imd  tmi  oanolauTB. 

The  appellant  waa  a  BOavenger  within  the  moan- 
ing of  the  I26th  Beotiod. 

The  respondent  was  a  pianoforte  mannFactarer, 
OcCDpying  for  the  pnrpoeea  of  his  rnHDabctare  ez- 
tenaive  works  within  the  pariah. 

The  reepondenli  nsed  a  25-horBe  power  steam 
engine,  which  oonsnined  about  one  ton  of  coals  a 
daj.  Tbc  ashes  from  these  coals  had  been  kept  in 
a  separate  ashpit,  and  not  mixed  with  anj  other 
materials.  Thej  hod  never  been  removed  dnring 
the  reapondent'a  occnpation,  ho  refusing  to  pay  for 
SQch  removal,  whilst  the  appellant  required  him 
to  do  so  ond^  sect.  128. 

The  steam  engine  was  used  for  the  pnrpooee  of 
reBpondent'i  business  as  manafactnrer,  as  a  motive 
power. 

The  respondent  contended  that  the  ashen  were 
not  refgse  within  the  meaning  of  sects.  128  and 
129,  which  refnae  mnst  oonsiHt  wholly  or  in  port 
of  the  things  oonsamed  in  the  mannfactnre  or 
bosinese. 

Tha  appellant  contended  that  the  words  included 
all  refuse  of  any  trade,  manufacture,  or  business. 

It  maa  admitted  that  the  ashea  of  ooal  burnt  in 
baken'  ovens  had  always  been  removed  by 
scavengers  without  payment. 

The  magistrate  decided  in  faronr  of  the  reapon- 
dent,  but  stated  this  case,  with  the  oonsent  of^the 
parties,  in  order  to  hare  the  decision  of  the 
Superior  Court,  the  decisions  of  the  metropolitan 
mi^strates  on  the  point  being  oonflicting. 

The  question  of  law  for  the  opinion  of  the  oonrt 
was :  Whether  ashes  produced  in  ibe  manner 
stated  in  the  case  are  or  are  not  in  point  of  law 
the  refuse  of  a  trade,  manufacture,  or  business, 
within  the  meaning  of  the  said  Act. 

Day,  Q.C.  and  Bote,  for  the  appellant.— The 
scavenger  is  bound  to  remove  the  ashes,  but  he  is 
not  bound  to  assist  a  tradesman  to  ou^  on  his 
business  by  doing  so  free  of  expense.  The  ques- 
tion was  decid^  in  Lyndon  v.  SlantOmdge  (26 
L.  J.  386.  Ex.). 

Herachdl,  Q.C.  and  Tidtdi,  for  the  respondent. 
— The  ashes  here  merely  arise  from  a  fire  on  the 
premises.  The  premises  stand  ou  the  same  footing 
as  those  of  bakers  and  hotels.  Befuse  means  in 
the  Act  refuse  of  materials  worked  np  in  the  bosi- 
•nes^  and  not  refuse  of  such  things  as  ocols,  which 
are  destroyed  by  use.  In  Lyndon  v.  Slamdhridgt 
there  wae  no  such  obligation  as  here  upon  the 
octmpier  to  permit  the  removal  of  refiise. 

Day,  Q.C.  in  reply. — Hotels  and  private  houses 
cannot  be  diatinguisnod.  [GaovE,  J. — It  is  a  qaea- 
tion  of  d^^ree.  In  some  trades  the  refuse  of  the 
trade  can  hardly  be  distinguished  from  domeetio 
ashes.]  That  is  the  distinction.  If  the  two  kinds 
were  kept  separate,  the  scavenger  might  object  to 
re  more  the  one  without  payment. 

OaOTE,  J. — I  am  of  opinion  that  the  appellants 
ate  entitled  to  our  judgment.  This  is  a  ease 
prima  impresiioni^  to  some  extent,  because  dif- 
ferent opinions  have  been  entertained  on  the  sub- 
ject by  potioe  magistrates,  which  ie  not  to  be 
wondered  at.  I  think  that  these  ashes  come  within 
the  128th  section.  Tha  reason  and  object  of  the 
Act  is  that  the  refose  of  the  lowuia  to  be  removed 
by  the  vestry  or  district  board,  or  V)^  penona 
tracting  with  them.    The  words  fA  wxX.  VSi  vn. 


"  all  dirt,  ashes,  rubbish,  ioa,  snow,  and  filth,"  Ac. 
that  is,  the  general  refhse  of  the  town,  aimil  be  re- 
movad  by  the  scavenger  at  the  expense  of  tbe^ates. 
No  donbt,  questions  of  d^ree  nught  oocor  in  the 
case  of  ordinary  houses.  The  refute  <rf  one  bonat 
might,  for  various  reasons,  be  sreater  than  the 
refuse  of  another.  Then  oomee  sect.  1S8,  the  oK 
jeot  of  which  seems  to  be  this,  that  whenaapenooa 
in  trade,  manafbctnre,  or  bnainess,  creats  wbat 
may  be  termed  substantial  refuse,  indepenteit  of 
domestic  refuse,  that  shall  not  be  thrown  on  Ae 
scavengertoba  removed  gratis.  Saoh  penons  Breate 
the  refuse  for  their  own  profit,  and  may  oanse  it  te 
be  a  nuisance  to  their  fellow  inhabitantB,  tfaerefote 
it  is  right  that  they  should  pay  far  its  nmtmL 
The  word  "  refuse,"  in  sect.  128,  meano  aQ  that  ii 
created  by  the  trade  itself,  as  distingnished  fna 
the  ordinaiT  refuse  of  the  honsehold.  Hen,  look- 
ing at  the  facta  of  this  case,  I  think  the  aabee  br 
"tlie  refuse  of  a  trade  or  busineas."  Of  eoon^ 
Icvtcally,  there  can  be  no  refuse  of  ft  linsiiiiMS.  b<< 
only  of  something  prodaoed  in  or  l^tbe  proeniof 
manufacture.  I  cannot  see  why  reCnaa  ahonld  be 
less  applicable  to  the  ashea  cansed  in  the  <qicfitioa 
than  to  the  residuum  or  cast  off  portione  at  the 
materials.  It  appears  to  me  that  the  rcAue  d 
ooals  nsed  in  produoing  power  for  a  bnsineea  an 
fairly  within  the  meaning  of  the  words  need  ami 
the  object  of  the  statute.  The  acavenger  is  »• 
quired  to  remove  "11  r^use  by  seoL  126 ;  it  is  not 
at  his  option.  Bot  yon  cannot  oaU  open  Ida 
to  remove  this  unless  you  pay  him  aomethingoxtn. 
I  have  no  donbt  that  in  this  case  the  refnae  is  that 
of  a  "  trade,  manufacture  or  busineas  "  within  tte 

W  thL 

remorod  witbost 
charge,  there  is  no  decision  ou  record.  Tbe  lia- 
bility in  that  business  will  have  to  be  settled  wba 
it  oomea  to  be  tried. 

LlHDLEI,    J.- 

substanlially  tl_ . 
sect.  125  alone,  it  is  oleorly  the  dat?  of  the 
scavenger  to  remove  all  ashea,  and  the  innal^aiiU 
might  call  upon  him  to  do  so.  But  sect.  128  Aon 
that,  whatever  is  the  true  meaning  of  the  wnd 
"  refuse"  there,it  is  something  a  soavengeris  boad 
to  remove  under  sect  125.  Then  wh»t  is  the  Jut 
and  reasonable  construction  of  aoot.  128  P  U  ii 
obvious  that  there  are  two  claeaee  of  refoae  tta- 
templated— that  which  falls  wilAiin  the  ■oaTsnMt'i 
contract,  and  certain  extras,  as  it  irvra,  tar  whkk 
when  removed  he  is  entitled  to  be  paid.  Aoui, 
the  refuse  of  any  trade,  manu£actar^  or  TiniiSMI 
may  include  two  olaases  of  matter.  Knt.  tbc 
refuse  of  the  thing  mannfaotnred;  and  this  ti  afl 
the  magistrates  thonsht  was  intended  by  the  w» 
tion,  though  I  thinf  their  otMistmotion  of  it  (do 
narrow.  Secondly,  the  refuse  of  oonl  naedfbr  ^ 
purpose  of  the  mannfacture,  which  I  think  as  mntk 
a  r^hse  as  the  chips  of  wood  which  are  tbnrn 

JitdgmeiUfor  Ik*  apptOaxL 


Solicitors  for  the  respondent^  Tam^Mrag  v' 
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Feb,  1  and  12, 1877. 
Danby  V,  Watson. 

APPEAL  FROM  INFERIOR  COURT. 

Indosure  Act — Award — Bates  for  incloewepuTposes 

— Remedy  hy  distress  or  action, 
A  private  inclosure  Act  gave  the  commissioners 
power  by  their  award  to  direct  by  whom  and  in 
whcU  manner  certain  necessary  drainage  works 
were  to  be  made  and  maintained.  The  commis- 
sioners  having  directed  by  their  award  that  the 
expenses  of  the  said  works  should  be  paid  by  a 
rate  to  be  levied  and  recovered  by  certain  suT' 
veyors  in  the  same  manner  as  parish  raies  were 
by  law  recoverable  in  the  parish. 
Held,  that  the  rate  must  be  recovered  by  distress  and 

not  by  action. 
This  was  an  appeal  from  the  Countj  Coart  of 
Lincolnshire,  who    decided  that  the   rate    men- 
tioned in  the  head  note  was  properly  recoverable 
by  distress  only. 

Cotw,  Q.C.  and  Hora^  Smith,  for  the  plaintiff,  a 
surveyor. — Though  an  action  will  not  lie  for  a  poor- 
rate,  jei  where  a  statute  imposes  a  duty,  an  action 
will  he  for  the  breach  of  it :  {UnderhxU  v.  EUicombe, 
McC.  &  Y.  450.)  Where  a  local  Act  empowered 
oommissioners  to  detain  a  ship  for  non  payment  of 
tolls,  the  right  of  action  was  not  taken  away : 
{Ooody  V.  Penny,  9  M.  &  W.  687.)  Again,  where 
certain  duties  were  required  to  be  paid  by  ship- 
owners, and  on  non-payment  the  ships  were  to 
stand  charged  with  payment  of  the  same,  a  remedy 
was  allowed  either  by  action  or  distress :  {Shepherd 
V.  HiUs,  11  Ex.  55.)  An  action  is  the  common 
law  remedy  where  no  other  is  provided : 

WoUferkampton  Waterroarks  Comptmy   v.  Bowks* 
ford,  28  L.  J.  242,  C.  P. 
They  cited  also 

Saint  Paneras  ▼.  Batterhury,  2  C.  6.,  N.  S*f  477 ; 
Atkinson  v.  Newcastle  ^c.  Watsrworks   Uompany, 

L.  Sep.  6  Ex.  404; 
Boss  V.  Bugge  Price,  34  L.  T.  Bap.  N.S.  585 ;  L.  Bep. 

lEz.D.209; 
Additon  on  T(»ts,  p.  35. 

Kings/ord  for  the  defendant,  a  ratepayer. — ^The 
rate  is  to  be  levied  as  a  parish  rate,  tor  which  no 
action  will  lie:  {Stevens  v.  Evans,  2  Burr.  1152; 
1  Wms.  Black  284.) 

Cave,  Q.C.  in  replv,  cited  B.  v.  Ooitingham  (6 
T,  Rep.  20.) 

Grove,  J. — In  this  case  an  action  was  broa^ht 
in  the  County  Court  to  recover  the  amount  (3  a 
rate  made  under  an  award  of  commissioners 
purporting  to  be  in  pursuance  of  powers  given 
by  an  Act  of  36  Greo.  3,  for  inclobioflr  certain 
fields,  Ac,  in  the  Lordship  of  Hibaldstowe,  Lin- 
colnshire. By  that  Act,  p.  20.  the  commissioners 
were  "  empowered  and  required  by  their  said  award 
to  order  and  direct  by  whom,  at  whose  expense, 
at  what  time,  and  in  what  manner  the  said  brooks, 
ditches,  drains,  water-courses,  tannels,  water-gates, 
banks  and  bridges  shall  be  made,  and  thereafter 
repaired,  cleansed,  scoured  and  maintained.*'  Bv 
their  award  the  commissioners  provided  that  such 
cleansing,  repairing,  maintaining,  &2,,  should  be 
paid  bv  a  rate  to  be  made  by    two  surveyors 

1  elected  in  manner  provided  for),  and  should  "  be 
evied  and  recovered  by  such  ways  and  means  as 
parish  rates  or  assessments  are  by  law  recovered 
witiiin  the  said  parish."  It  was  contended  on 
behalf  of  the  defendant  that  as  a  mode  was  pointed 
out  b^  the  award  of  enforcing  the  provisions  in 
qiieatK>n,  vici  in  the  same  way  as  parish  ratee, 


i.e.,  by  distress,  no  action  would  lie  {Stevens  v. 
Evans).    For  the  plaintiff  it  was  contended  contra 
that,  as  the  commissioners  had  no  power  given 
them  by  the  Act  to  direct  how  the  pavment  of 
rates  was  to  be  enforced,  that  portion  of  the  award, 
if  not  more,  was  void  and  inoperative,  and  that 
therefore  a  remedy  hj  action  for  breach  of   a 
statutory  duty  would  ue.    The  judge  held  that, 
another  mode  of  enforcing  payment  being  provided 
by  the  award,  an  action  would  not  lie,  aod  non- 
suited the  plaintiffs.   I  am  of  opinion  that  the  non- 
suit was  right.     Though  the  words   "in  what 
manner  the  brooks,  ditches,  &o.,  shall  be  made 
and  repaired,"  do  not,  grammatically  construed, 
confer  any  power  for  prescribing  how  the  rates  for 
that  purpose  are  to  be  enforced,  it  may,  I  think, 
not  unreasonably  be  contended  that  the  clause 
providing  that  the  commissioners  mav  order  "  by 
whom,  and  at  whose  expense,  the  said  brooks,  Ac, 
are  to  be  repaired  and  maintained,"  gives  by  a 
necessary  implication  a  power  to  direct  how  their 
order  is  to  be  enforced.    This  argument  receives 
some  support  from  the  sense  in  which  the  word 
"  manner  "  is  used  in  other  parts  of  the  statute. 
Thus  at  pa^  13  (the  clauses  are  not  numbered), 
where  provisions  are  made  for  roads,  it  is  said 
'*  the  same,"  i.e.,  public  bridle  roads  and  footways, 
Ac,  "shall  be  made  and  erected,  and  at  all  times 
thereafter  repaired,  maintained,  and  kept  in  repair, 
either  by  a  parochial  rate  or  assessment,  or  by  such 
person,  or  m  such  manner  as  the  said  commis* 
sioners  shall   direct   and   appoint."     Here,  the 
statute  uses  the  words  "  in  such  manner"  as  alter* 
native  to  the  words  "either  by  a  parochial  rate 
and  assessment)"  obviously,  as  it  seems  to  me. 
inclndinff  in  the  word  "  manner"  the  manner  in 
which  the    expenses    shall    be   provided.      Bat 
irrespective  of  this  argument,  or  rather  in  addition 
to  it,  I  am  of  opinion  that  the  powers  given  to  the 
commissioners  at  page  28  of  the  Act,  where  the 
provisions  of  the  awuti  are  stated,  and  where  the 
statute  sajjrs  it  "  shall  also  contain  proper  orders 
and  directions  for  and  concerning  the  laying  out 
and  makine  the  public  roads,  and  the  breadth 
thereof,  and  for  and  concerning  the  laying  out, 
making,  maintaining,  cleansing,  and  keeping  in 
repair,  of  the   private    roads  and   ways,  fences, 
ditches,  banks,  drains,  bridges,  gates  and  stiles 
hereby  directed  to  be  made;    and  by  this  Act 
mentioned,  directed,  reouired  or  authorised  to  be 
made  or  established,  ana  such  other  orders,  regula- 
tions, matters  and  things  as  shall  be  necessary  or 
proper,  conformablv  to  the  time,  tenor,  and  meaning 
of  this  Act,  for  tne  more  early,  convenient  and 
effectual  execution  thereof,  and  for  the  preventing 
all  difficulties  and  disputes  in  relation  to  the  matter 
herein  contained."    In  this  clause  it  appears  to  me 
the  words  "  private  roads"  are  only  used  in  contra- 
distinction to  "  public  roads"  mentioned  in  the 
previous  sentence,  and  the  words,  "  ways,  fences, 
ditches,  &o.,  are  used  generally  for  those  provided 
for  in  the  Act ;  if  so,  these  words,  and  the  words 
"  such  other  orders,  regulations,  matters  and  things 
as  shall  be  necessary  or  proper  conformably  to  the 
true  tenor  and  meaning  oi  this  Act.  and  for  the 
more   early,  convenient,  and  effectual  execution 
thereof,"  seems  to  me,  taken  as  applied  to  the 
previous    provisions  in   respect   to  these  same 
matters,  to  give  ample  power  to  the  oommissioners 
to  direct  by  their  awara  the  means  of  enforcini^^ 
payment  of  rates,  the  makinsK,c)l  -^Vas^^^O^ks^'^&ks^^ 
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mode  prescribed  in  the  award  is  within  the  power 
giyen  by  the  Act,  and  excludes  the  remedy  by 
action.  I  do  not  enter  into  any  criticism  of  other 
portions  of  the  Act  and  award  not  necessarily 
bearing  upon  the  anebtion  before  us,  as  the  only 
point  we  have  to  aecide  is  whether  or  not  an 
action  will  lie.  I  do  not  dissent  from  my  brother 
Denman*s  view  that  the  rate  being  a  creation  of 
the  award,  and  no  action  being  authorised  by  the 
award,  an  action  will  not  lie,  but  I  prefer  to  rest 
my  judgment  on  the  ground  above  stated.  We 
agree  in  the  conclusion,  viz.,  that  the  decision  of 
the  county  conrt  judge  be  affirmed. 

DxNMAN,  J. — In  this  case  the  question  left  to 
the  court  b^  the  County  Court  judge  is  whether 
an  action  will  lie  for  a  drainage  rate  assessed  by 
surveyors  elected  under  an  award  of  36  G^.  o, 
for  inclosiug  lands  in  the  lordship  of  Hibaldstowe, 
in  Lincolnshire.  I ! think  it  is  quite  a  sufficient 
answer  to  the  contention  of  the  appellant  that 
the  whole  authority  of  the  surveyors  (that  is, 
the  plaintifb  in  this  case),  whether  to  make  or 
to  levy  a  rate,  is  derived  from  the  award.  This 
is  a  part  of  the  machineir  provided  by  the  award 
itself  for  carrying  into  effect  the  purposes  of  the 
Act,  so  hr  as  the  drainage  is  concerned.  It 
has  no  existence  from  the  mere  provisions  of  the 
statute  itself.  This  being  so,  I  think  it  would  be 
impossible  to  give  effect  to  any  act  of  theirs  coming 
within  the  provisions  of  the  award  as  to  their 
power,  except  it  be  done  in  the  mode  pointed  out 
by  the  award  itself.  The  award,  after  directing 
that  the  drains,  &c.,  shall  from  time  to  time,  and 
at  all  times,  be  maintained  by  the  surveyors  to  be 
elected  annually  by  a  majority  of  the  proprietors 
and  occupiers  of  bmd  in  Hibaldstowe  respectively, 
proceeds  as  follows :  "  But  such  maintaining,  &c., 
to  be  made  by  means  of  a  rate,  &c.,  which  said  rate 
shall  bn  made  by  two  surveyors  so  to  be  annually 
elected  for  the  time  being,  and  be  levied  and 
recovered  by  such  ways  and  means  as  parish  rates 
or  assessments  are  by  law  recovered  within  the 
said  parish."  I  think  it  impossible  to  give  effect 
to  the  award,  no  far  as  to  hold  the  surveyors 
entitled  to  make  a  rate,  and  at  the  same  time  to 
reject  that  part  of  the  award  which  provides  the 
only  mode  pointed  ont  in  the  award  by  which  that 
rate  is  to  be  recovered,  viz.,  in  the  manner  in 
which  parish  rates  are  by  law  recovered,  that  is, 
by  distress.  On  the  argument  of  the  cane  other 
points  were  suggested  besides  that  left  to  us  by 
the  learned  County  Court  judge.  Some  of  them 
are  not  free  from  difficulty,  but  I  think  it  better 
to  express  no  opinion  upon  them  beyond  this — 
that  after  an  usage  of  seventy-four  years  from 
the  date  of  the  award  I  should  feel  it  to  be  the 
duly  of  any  court  to  be  reluctant  to  hold,  without 
conclusive  reasons,  that  the  commissioners  had 
exceeded  their  power  by  such  very  reasonable 
provisions  as  those  contained  in  the  award  as  to 
the  election  of  the  surveyors,  the  making  of  the 
rate,  and  the  provisions  as  to  its  recovery.  As  at 
present  advised  I  see  no  ground  for  questioning 
the  power  of  the  surveyors  to  make  a  rate,  and 
levy  it  by  distress;  but  I  wish  only  to  be  under- 
stood as  deciding  that  the  award  must  be  taken  as 
a  whole,  or  that  the  same  provision  of  it  which 
creates  the  plaintiffs  themselves  as  the  persons  to 
carry  the  Act  into  effect,  gives  them  their  powers 
Bttbject  to  the  restriction  that  the  money  required 
ibr  their  exercise  is  to  be  raised  b^  a  t«X.^,  «^d 
tbMt  rate  leWed  by  distresa.  and  uo^  \ri  %a\aou 


On  this    ground   I  think  the    judgment  of  the 
learned  County  Court  judge  ought  to  be  affirmed. 

Solicitors  for  the  plaintiffs,  Varley  and  Toynbee, 
Solicitors  for  the  ddPendant,  Bogersan  and  Ford, 
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S«poirtod  bj  Jon  Tbomysov,  Esq.,  BKCMter«t-I*w. 

Saturday,  AprU  21,  1877. 

(Before  Cockburn,  C.J.,  Msllob,  Gbotk.  Ldtdut, 

and  Kawkibs,  J  J.) 

Bbg.  v.  J.  F.  Bull. 

False  pretences-  Master  and  servant — ObttMmj 

'payment  of  wages  due^  hy  fraud, 
T^  prisoner,  on  entering  the  service  of  a  raiUsaif 
company,  signed  a  book  of  rules,  a  copy  ofwUek 
was  given  to  him.  One  of  the  rtUesMMSs,  •'JTo 
servant  of  the  company  shaU  he  eniUUd  to^  eUdm 
payment  of  any  wages  dtte  to  him  on  leaviskg  tks 
eompany*s  service  untU  he  shall  have  delwered  mp 
his  uniform  clothing,**  On  leaving  the  senries  he 
knowingly  and  fraudulently  delivered  up,  as  pari 
of  his  uniform,  to  an  officer  of  the  sompamf,  a 
great  coat  belonging  to  a  feUow  servasU,  and  so 
obtained  the  wages  due  to  him. 
Held,  thai  he  was  properly  convicted  of  obta!imin§ 

the  money  by  false  pretences. 
Case  stated  for  the  opinion  of  this  Conrt  by  the 
chairman  of  the  Second  Court  of    the    Sorrey 
Sessions. 

At  the  general  quarter  session  of  the  peace, 
holden  by  adjournment  at  St.  Mary,  Newington, 
in  and  for  the  county  of  Surrey  on  Wednodav, 
the  7th  day  of  March  1877,  John  Frederick  Boll 
was  tried  before  me  in  the  second  cbart  opon  the 
following  indictment. 

Sarrey.  The  jorore  for  oar  La<!y  the  Queen  vpoB  ftsr 
oath  preeeut  that  John  Frederick  Ball,  on  the  13th  Dm. 
in  the  jear  of  oar  Lord  1876,  unlawfully  and  Imoviafij 
did  falsely  pretend  anto  Samael  Clark,  a  atatiaii  mat^ 
in  the  employment  of  the  London,  Brighton,  and  Soatk 
CoMt  Bailway  Company,  that  the  great  ooat  wfaioh  U 
the  said  John  Frederick  Boll  then  handed  to  the  mid 
Samuel  Clark,  waa  the  B«me  great  ooat  and  part  of  tto 
nniform  clothing  which  hud  been  eapplied  to  Ida  tht 
said  John  Frederick  Ball  by  the  said  oompaay.  Sf 
means  of  which  said  false  pretenoaa  the  aaid  Jom  Fie- 
deriok  Ball  did  then  nnlawfnily  obtain  from  the  mai 
Samnel  Clark  one  ponnd  in  money  with  iatsnt  to  dtlnsd. 
Whereas,  in  trath  and  in  faot^  the  said  great  eoak  vm 
not  the  same  great  coat,  nor  did  it  form  part  of  the  oi* 
form  clothing  which  bad  been  supplied  to  him  the  md 
John  Frederick  Bull  by  the  eaid  company,  agaiailtki 
form  of  the  statute  in  such  oaee  made  and  pKOfMel 

The  evidence  adduced  by  the  prosecntioa  wmm 

follows  : 

Albert  Stuart.— I  am  derk  in  the  trafBo  iimier^ 
office  of  the  London,  Briffhton,  and  South  Coast  Bwif 
Company  at  London  Bridge  btation.  It  ia  put  of  ay 
dnty  to  give  oat  books  of  our  mlea  and  zainilatuai  to 
persons  on  entering  the  oompaay'e  aenrioe.  I  prodMt 
an  application  for  a  copy  of  the  rules  and  a  reeiipt  te 
them,  signed  by  the  defendant  and  eemnUtsigsed  \if 
myself.  One  of  those  rules  is  that  no  Berraat  of  the  eo» 
paay  shall  be  entitled  to  daim  payment  of  any  vagm  dss 
to  him  on  leaving  the  oomMuiy'a  aerrioe  until  bs  sisfl 
have  delivered  up  his  uniform  olothing.  llai  rale  ii 
not  one  of  the  company's  bye  lawa.  Defandaat  fftae^ 
the  company's  eervice  10th  Hay  187& 

Samuel  Clvk.— I  am  station  maater  at  tte  Vmwmi 

Junction  Station  of  the  company,  at  whiok  stetftoa  fti 

defendant  is  employed  as  a  shnnftar  at  weekly  vs^s. 

On  the  22nd  Deo.  defendant  gave  me  aotte  ia  wtUag  ^ 

\  ^^Avotaation  to  leave  the  JMJrviaa  on  tta  Mb.    Oa  ttf 

\  mnnkVD^^>dDL<t^>^VaCx»«/(hta  poctiaiaef  tvei 
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Beg.  v.  G.  Richards  and  J.  Richards. 


[C.  Cas.  R. 


old  aniform,  oonsiBtiiig  eftoh  of  a  jacket,  vest,  and  tronseri. 
I  eaid,  "  Where's  the  greatooat  P  "  He  replied,  "  Perhaps 
it  may  haTe  been  stolen"  or  words  to  that  effect.  He  then 
went  awaj,  and  returned  in  a  few  minutes  with  the  ooat 
produced.  I  asked  him  for  his  rule  book,  and  he  said  he 
Bad  never  had  one.  I  remarked  it  was  yery  strange  that 
a  person  who  had  been  two  years  in  the  company's 
service  should  not  have  a  rule  book,  and  told  him  he 
must  produce  it  before  I  paid  him.  He  went  away  again, 
and  in  a  few  hours  returned  with  the  rule  hook,  and 
believing  all  to  be  as  he  stated,  I  paid  him  his  wages, 
amounting  to  IL,  It  was  owing  to  his  having  brought  in 
his  uniform  and  rule  book,  as  I  believed,  that  I  paid  him 
the  11.  The  coat  issued  to  the  defendant  has  not  been 
returned  to  me. 

Samuel  Hanmore. — I  am  a  labourer  in  the  company's 
eervice  at  Norwood  Junction.  On  30th  Dec.  I  went  into 
the  lobby  at  breakfast  time  about  eight,  and  seeing  Bull 
there,  said  to  him,  "  So,  you're  off  this  morning."  He 
eaid,  **  Yes,  but  the  governor  won't  pay  me."  1  asked 
him,  why  ?  and  he  replied,  "  Because  I  haven't  got  all 
my  clothes  to  send  in,"  and  I  understood  him  to  say  he 
bad  lost  his  coat.  He  then  picked  up  the  coat  produced, 
■aying,  **  I'm  not  going  to  lose  mv  wages  for  a  coat,  I 
•hall  take  this,"  and  he  took  it,'aading  that  he  had  lent 
his  own  to  some  one  at  New  Cross.  He  then  went  away. 
I  can't  Bay  whose  coat  he  took,  but  I  have  since  heard 
that  one  was  missing. 

James  Southwick. — I  am  a  shunter  at  Norwood  Junc- 
tion, and  had  a  ooat  issued  to  me  as  part  of  my  uniform 
about  ten  months  ago.  I  had  it  last  on  the  29th  Dec. 
when,  it  bein^  wet^  I  left  it  in  the  lobbv  to  dry.  Next 
morning  I  missed  it  and  reported  the  loss.  The  coat 
produced  is  the  one ;  it  is  numbered  twelve. 

This  was  the  whole  of  the  evidence  for  the  pro- 
secation. 

The  defendant,  who  was  not  represented  by 
ooonsel,  called 

William  Caryer,  who  proved  that  he  waa  a  shunter  at 
Norwood  Junction,  and  that  some  time  before  the  defen- 
dant left,  but  the  witness  could  not  say  how  long,  he 
told  witness  that  some  one  had  taken  his  dry  ooat  out  of 
his  locker  and  put  a  wet  one  in  its  place,  but  that  he 
never  told  the  witness  the  number  of  his  ooat,  and  the 
witness  did  not  know  the  number. 

Upon  this  evidence  I  left  the  four  followiog 
questions  to  the  jury,  viz. : 

1.  Did  the  defendant  hand  over  the  coat  to  the 
station  master,  knowing  that  it  was  not  the  ooat 
Bopplied  to  him  by  the  company  P 

2.  Did  be  do  so  for  the  purpose  of  obtaining 
his  wages  from  the  station  master,  knowing  it  was 
necessary  to  do  so  before  the  wages  could  be 
obtained  P 

3.  Did  the  station  master  believe  that  the  coat 
was  the  one  supplied  to  the  defendant,  and  ^as  it 
in  consequence  of  that  belief  that  the  station 
master  eave  the  wages  to  the  defendant  P 

4.  Dia  the  defendant  intiend  to  defraud  the 
railway  company  P  And  I  directed  them  that  if 
their  answers  to  all  four  questions  were  in  the 
affirmative,  they  ought  to  find  the  defendant 
£^ailty;  but  that  if  they  answered  anv  one  of 
them  in  the  negative,  they  should  acquit  him. 

The  jury  returned  a  verdict  of  guilty ;  but  as 
the  defendant  was  undefended  by  counsel,  and  as 
I  doubted  whether  my  direction  to  the  jury  was 
riaht  in  point  of  law,  I  respited  judgment,  and 
allowed  the  defendant  to  go  at  lar^e  on  bail,  and 
I  now  state  this  case  for  the  opmion  of  this 
bonoorable  Court,  whether  on  the  above  evidence 
the  defendant  was  rightly  convicted  of  obtaining 
money  by  false  pretences. 

If  the  Court  should  bo  of  that  opinion,  the  con- 
Tiction  is  to  be  affirmed;  if  not,  it  is  to  be 
quashed. 

..  (Signed)  Wic  Frkdk.  Habrison,  Chairman 
•     .    ■        of  the  Second  Court. 


No  counsel  appeared  for  the  prisoner. 

B.  L,  Moseley  appeared  for  the  prosecution. 

CocKBURN,  C.J. — It  is  not  necessary  in  this 
case  to  call  on  the  counsel  for  the  prosecution. 
It  appears  that  the  prisoner  was  in  the  service  of 
the  London,  Brighton,  and  South  Coast  Bailway 
Company,  and  that  it  was  one  of  the  rules  of  that 
company,  which  were  signed  by  the  prisoner,  that 
no  servant  of  the  company  should  be  entitled  to 
claim  payment  of  any  wages  due  to  him  on 
leaving  the  company's  service  until  he  should 
have  delivered  up  his  uniform  clothing.  The 
prisoner  signed  the  rules,  was  aware  of  this  rule, 
and  in  fact  delivered  up  his  copy  of  the  rules  on 
leaving  the  service.  He  gave  notice  to  leave,  and 
went  to  the  station  master,  and  gave  up  part  of  his 
uniform.  The  station  master  then  asked  him  for 
his  great  coat.  He  went  away,  and  some  time 
afterwards  brought  one,  and  so  obtained  his 
wages.  It  turned  out  that  the  great  coat  belonged 
to  another  servant  of  the  company,  as  the 
prisoner  well  knew.  I  take  it  that  this  was  not 
an  act  of  theft,  but  that  he  took  it  for  the  pur- 
pose of  obtaining  his  wagen.  Now  we  must  take 
it  that  it  was  part  of  his  contract  with  the  com- 
pany that  he  was  not  to  be  entitled  to  the  wages  due 
to  him  on  leaving  the  service  until  he  bad  returned 
to  the  company  all  the  articles  of  uniform  that  he 
received  from  the  company.  It  is  clear  that  the 
prisoner  perpetrated  a  fraud  on  the  officer  of  the 
company,  and  so  got  from  him  the  money  due  to 
him ;  in  other  words,  he  obtained  the  money  by 
the  false  pretence  that  the  great  coat  he  produced 
to  the  company's  officer  was  the  one  he  had 
received  from  them.  The  conviction  will  there- 
fore be  affirmed. 

The  rest  of  the  Court  concurred. 

Conviction  affinned. 


Saturday t  April  21,  1877. 

(Before  Cockburn,   C.J.,  Mkllor,  J.,  Grov£,  J., 
LiNDLKY,  J.,  and  Hawkins,  J.) 

Bbo.  v.  G.  Bicuards  and  J.  Bic wards. 

Accessories  after  tlis  fa,ct — LtdicfpA  with  the  prin* 

cipal — Murder  — Manslaughter, 
Four  prisoners  were  indicted  together  for  murder, 
and  the  indictment  went  on  to  charge  two  other 
prisoners   with  having,  well  knowing  the  other 
four  to  have  committed  the  said  murder,  after- 
wards feloniously  received  and  harboured  them^ 
On  the  trial  the  prisoners  charged  with  murder 
were  found  guilty  of  manslaughter  only,  and  the 
other  two  guilty  of  having  been  accessories  after 
the  fact  to  manslaughter. 
Held,  on  motion  in  arrest  of  judgment,  that   the 
other  two  were  properly  found  guilty  upon  this 
indictment  as  accessories  after  the  fact  to  man' 
slaughter. 
Case  reserved  for  the  opinion  of  this  court  by 
Cockburn,  C.J. 

The  prisoners  were  tried  before  me  at  the  ^ast 
assizes  for  the  county  of  Somerset,  on  an  indict- 
ment, which  after  charging  one  George  Baker, 
and  three  persons  named  George  Hutchings,  the 
elder,  Giles  Hutchings,  and  George  Hutchings, 
the  younger,  with  the  wilful  murder  of  one 
Nathaniel  Cox,  went  on  to  charge  the  two  prisoners 
George  and  James  Richards  with  havmg,.,  welV 
knowing  the  said  G^OT^ge^  ^^si\.^\s\^  'Ocw^  ^^^^ 
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yonnger,  to  haye  oommilted  the  said  marder, 
afterwards  felonioasly  received,  comforted,  har- 
boured, assisted,  and  maintained  them. 

On  the  trial  the  prisoners  charged  with  murder 
were  found  gailty  of  manslanghter. 

The  two  Bichardses  were  found  guilty  as  acces- 
sories after  the  fact* 

Whereupon  it  was  objected  in  arrest  of  judg- 
ment that  the  prisoners  being  charged  in  the 
indictment  as  accessories  afler  the  fact  to  murder 
could  not  be  found  guilty  of  having  been  acces- 
sories after  the  fact  to  manslaughter. 

I  was  of  opinion  that  as  according  to  the  estab- 
lished law,  the  offence  of  manslaughter  is  involved 
in  that  of  murder,  and  a  person  indicted  for 
murder  may  be  convicted  under  such  an  indict- 
ment of  manslanghter,  so  a  person  charged  as 
accessory  to  murder  may  be  found  guilty  on  such 
an  indictment  of  having  been  accessory  to  man- 
slaughter. But  as  the  point  appeared  to  have 
never  before  presented  itself  for  decision  I  reserved 
it  for  the  consideration  of  this  court,  and  request 
their  decision  upon  it.  A  E.  Cockbukn. 

H.  T.  Cole,  Q.C.,  for  the  prisoners.  It  is  sub- 
mitted that  the  conviction  cannot  be  sustained. 
The  point  has  not  been  expressly  decided,  but 
there  are  some  old  cases  bearing  on  the  sub- 
ject. Goff  V.  Byhy  and  others  (Cro.  Eliz.  540), 
was  the  case  not  of  an  indictment  but  of  an  appeal 
for  murder  against  divers  persons,  one  as  prin- 
cipal and  the  rest  as  accessories.  The  principal 
was  found  guilty  of  manslauflchter  only.  The  court 
held  that  tne  accessories  before  the  fact  ought  to 
be  discharged,  for  the  verdict  for  the  principal 
found  that  there  was  not  any  precedent  intent  to 
kill,  but  that  the  accessories  after  the  fact  should 
answer.  [Mellor,  J. — Did  not  the  declaration 
in  appeal  for  murder  set  forth  the  indictment  ?] 
No,  out  as  appears  from  Ashforth  v.  Thornton 
(1  B.  &  Aid.  4^5),  it  used  similar  terms.  The 
case  of  Ooff  v.  Byhy  as  far  as  it  goes  is  in  favour 
of  the  prisoners.  It  was  not  until  the  recent 
statute  24  &  25  Vict.,  c.  94,  s.  3,  that  an  acces- 
sory after  the  fact  could  be  indicted  along  with 
the  principal.     Sect.  3  enacts : 

Whosoever  shall  become  an  aooeasory  after  the  faot  to 
anj  felony,  whether  the  same  be  a  felony  at  oonimon  law 
oroy  virtue  of  9>nj  aot  passed  or  to  be  passed,  may  be 
indicted  and  convicted  either  as  an  aQceseory  after  the 
faot  to  the  principal  felony,  together  with  the  principal 
felon,  or  after  the  conviction  of  the  principal  felon ;  or 
may  be  indicted  and  convicted  of  a  aobstantive  felony, 
whether  the  prinuipal  felon  aha  1  or  shall  not  have  been 
previonsly  oouviuted,  or  shall  or  shall  not  be  amenable 
to  jnitice.  and  may  thereopon  He  punished  in  like  manner 
as  any  aocesnory  after  the  faot  to  the  same  fekmy,  if 
convicted  as  an  aooeesory,  may  be  ponished. 

But  for  that  enactment  the  Richardses  could  not 
have  been  indicted  along  with  the  principal.  In 
Mex,  T.  QreencLCfre  and  Sarah  Oale  (8  Car.  in  P.  35), 
the  two  prisoners  were  indicted  together,  Green- 
acre  for  murder,  and  Oale,  for  that  she,  well 
knowing  that  the  said  Greenacre  had  committed  the 
felony  and  murder  aforesaid,  feloniously  did  reoeive, 
Itorbour,  and  assist  him.  Tindal,  C.J.  in  summinff 
np  said :  "  It  will  not  be  iMcessary  in  order  to  find 
the  prisoner  Gktle  guilty  of  the  offence  with  which 
she  is  charged  that  the  prisoner  Greenacre  should 
Imve  been  guilty  of  muraer,  but  if  he  was  guilty 
of  another  felony,  vis.,  the  offence  of  man- 
ghmghter,  H  she  consorted  witb  bin,  and  knowing 
$bi^  he  bad  MMnmitted  the  fiSetioe,  mnsXM  m  «xr^ 
ip»j  t9  Bonmk  bim  frcmi  th«  ^a«d  of  ^ustiiQe,  i^i  w>\\ 


be  sufficient."  No  doubt  the  dictum  of  Tindal, 
C.  J.,  is  against  the  prisoners,  but  his  mUn^  was 
not  questioned.  Great  prejudioe  may  ariae  to  an 
accessory  if  he  is  hable  to  be  oonvioted  of  mas* 
slaughter  when  indicted  w^h  his  principal  for 
murder.  If  there  be  a  charge  of  murder  a^i^nst  foor 
persons,  two  of  whom  are  arrested  and  the  other  two 
escape,  and  all  four  are  included  in  the  same  indict- 
ment, and  another  person  is  also  included  therein 
as  an  accessory  after  the  fact  for  harbouring  the 
four  principals,  is  the  accessory  liable  to  be 
tried  twice,  first  with  the  two  prisoners  who  are 
taken,  and  then  again  subsequently  when  the  other 
two  are  taken  P  This  seems  very  hard  when  the 
punishment  of  accessories  under  the  24  A  25  Tick 
c.  100,  B.  67,  is  taken  into  account.  Sect.  67  pro- 
vides: 

In  the  case  of  every  felony  punishable  under  this  Aflt» 
every  principal  in  the  second  degree,  and  every  auuiasory 
before  the  fact  shall  be  pnnishable  in  the  same  maansr 
as  the  principal  in  the  first  degree  is  bv  this  Aot  pvnisb- 
able ;  and  every  accessory  after.the  fact  to  anv  fslosy 
punishable  under  this  Act  Cezoept  murder),  shall  be  Uabk 
to  be  imprisoned  for  any  term  not  exceeding  two  yean, 
with  or  without  bard  labour  ;  and  every  aooeeaoiy  affesr 
the  fact  to  murder  shall  be  liable  at  the  discretion  of 
the  court  to  be  kept  in  penal  snrvitude  for  life,  or  for 
any  term  not  less  than  three  years,  or  to  be  impEiaoned 
for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  whosoever  shall  oounael^  aid,  or  abdk 
the  commission  of  any  indictable  miadeameanor  panish* 
able  under  this  Act,  ahall  be  liable  to  be  prooasdsii 
against,  indicted,  and  punished  as  a  principal  offsadar." 

So  that  not  only  may  an  accessory  alter  be  tried 
twice  for  the  one  act  of  harbouring,  bat  he  maybe 
convicted  and  suffer  two  sentences.  [Gockbitu, 
C.J. — The  offenoe  is  of  harbouring  each  person. 
Although  the  four  persons  are  included  in  tha 
indictment,  the  offence  is  separate  as  to  each,  aad 
the  accessory  is  an  accessory  as  to  each.  fMiuutt, 
J. — According  to  your  contention  cwo  oonld  not  be 
acquitted  of  the  murder  and  found  guilty  of  man- 
slaughter, but  it  is  on  the  ground  thai  all  are 
separate  offenders,  that  two  may  be  found  goihy 
of  manslaughter,  and  two  of  murder.]  In  such  a 
case  could  the  accessory  on  the  second  trial  plead 
autrefoie  acquit  or  convict  on  the  first  trial  as  a  bar 
to  the  second?  [Cockburk,  O.J. — ^No;  for  if 
A.,  B.,  C.  and  D.  be  indicted  for  murder,  and  A 
only  be  in  custody,  and  trind,  autrefois  aeqmUfr 
convict  on  A.*s  trial  would  be  no  bar  on  the  tnal 
of  B.,  C.  or  D.] 

J.  /.  Hooper,  for  the  prosecution,  was  not  caDed 
upon  to  argue. 

CoGKBURN,  C.J. — ^We  are  all  agreed  thaft  the 
conviction  was  right,  and  that  the  objeeiioQ  lakes 
in  arrest  of  )oagment  most  faiL  As  to  the 
difficulty  of  the  aocessory  knowing  how  to  plead 
upon  being  put  upon  his  trial  a  second  time,  thai 
was  disposed  of  in  the  course  of  the  argument 
The  harbouring  of  several  offenders  is  a  diatiBCl 
offence  of  harbouring  each  of  them,  thoni^h  the  aot 
may  be  of  harbouring  all  jointly.  Tfauat  beiag  so 
then  comes  the  question  upon  which  I  entertaiB 
no  doubt.  Inasmuch  as  a  man  indioled  Ibr 
murder  may  be  found  guil^  of  maaalaoghler,  as 
I  think  that  an  aocessory  either  before  or  ^ 
fact  may  be  found  g^lty  of  being  aooeesoL^ 
to  the  murder  or  to  tne  minor  offeooa  of 
slaughter  of  which  the  princinal  may 
Indeed  that  proposition  (blloirs  as  a  ooioliMy* 
The  conviction  will,  therefore  be  affirmad. 

IftxuM^  J. — ^I  am  of  the  tmmm  njilnliM     li  tUi 

c«a«  \^UT  ^ntwfCA  ^^R%T%^^!ckB!A)  xmdictad  te  motet 


\ 


MAGISTRATES*  CASES. 


531 


Or.  OF  App.] 


NZWCOMBN  V.  OOULSOV. 


[Or.  or  App. 


and  the  jury  might  have  f  oand  eaoh  of  them  guilty 
of  murder  or  manslaughter  according  to  the  dr- 
camstances.  It  follows  that  an  accessory,  accord- 
ing as  the  case  turns  out,  is  liable  to  be  indicted  in 
respect  of  every  offence  contained  in  the  charge  of 
murder,  and  as  the  offence  of  manslaughter  is 
included  in  the  indictment  for  murder,  in  respect 
of  manslaughter  aa  well  as  of  murder,  the  offence 
charged. 

GsovE,  J.,  LiKDLEY,  J.,  and  Hawkins,  J.  con- 
curred. 

Conviction  affirmed. 


Supreme  Conrt  of  |«bkatur£. 
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SITTINGS  AT  LINCOLN'S  INN. 

B«poftod  bj  E.  S.  SocsB,  Eiq.,  BanUtar-at-Law. 

Wednesday,  Feb.  21, 1877. 

(Before  Jisssbl,  M.B.,  James  and  Baooallat, 

L.JJ.). 

NSWCOMEN   V,   COULSON. 

Right  of  way — Award  under  Indosure  Act — Agri' 

cultural  usee — Extension  of  properties. 
By  a  deed  of  award  made  in  1760,  under  an  Act  for 
ths  indosure  of  common  lands  in  East  Ootham, 
it  was  p^'ovided  that  the  owners  of  certain  par- 
allel strips,  having  a  common  boundary  line  on 
the  east,  should  have  and  enjoy  **  a  way,  right, 
and  liberty  of  passage  for  themselves  and  their 
respective  tenants  ana  farmers  of  the  said  lands 
and  grounds,  as  well  on  foot  as  on  homeba^ck,  as 
Moiih  their  carts  and  carriages,  and  to  lead  and 
drive  their  horses,  oxen,  and  other  cattle  as  often 
CM  occasion  should  require,^*  from  tJieir  respective 
allotments  to  a  certain  highway  at  the  north-engt 
comer  of  the  lands  over  the  east  ends  of  the  allot' 
tnents  '*  doing  as  little  damage  to  the  soU,  or  the 
com,  grass,  or  herbage,**  as  might  be, 
^The  owners  of  one  of  the  allotments  were  now  con- 
verting it  into  building  land,  and  had  begam 
making  a  metalled  road  near  the  east  end  of  the 
adjoining  plots. 
In  an  action  by  the  adjoining  owner  for  an  injunc- 

iion. 
Held  (ccffirming  the  decision  of  Malins,  V.C),  thai 
the  user  was  not  restricted  to  agricultural  pur» 
poses,  and  that  the  right    was  not  lost  by  the 
division  of  the  dominant    tenement  into  parts. 
The  right  was  a   general  right  of  way  for  all 
reasonable    purposes,   and  the  defendants  were 
therefore  entitled  to  fit  ii  for  the  purposes  for 
which  it  was  now  intended  to  be  used. 
This  was  an  appeal  from  a  decision  of  Malins,  Y.G. 
An  action  had  been  entered  claiming  an  injunc- 
tion to  restrain  the  defendants  from  erecting  a 
bridge  across  a  stream  so  as  to  rest  upon  or  other- 
wise interfere  with  a  piece  of  land  oelonging  to 
iheplaintiff  situate  at  East  Gotham,  in  the  county 
off  York,  and  from  making  a  road  upon  the  eastern 
boundary  of  the  said  piece  of  land,  and  from  ezer- 
draig  any  rights  of  ownership  thereon,  and  from 
Qfllng  the  said  piece  of  land  otherwise  than  in 
ayootdattce  witb  their  rights  under  an  award  made 
on  the  S8rd  April  1760,  whereby  a  right  of  road 
■olely  for  agrioaltural  purponet  over  the  p1atntiff*a 


piece  of  land  was  given  to  the  owner  and  ownefa 
for  the  time  being  of  certain  lands  situate  to  the 
south  of  and  adjoining  the  plaintiff 's  piece  of  land, 
and  now  occupied  by  the  defendants,  and  for 
damages. 

By  the  award  of  the  23rd  April  1760.  which  was 
made  under  an  Act  of  Parliament  (32  &  33  Q«o.  2) 
for  inclosing  and  dividing  the  common  fields  of 
East  Gotham,  the  commissioners  allotted  and 
assigned  to  Nathaniel  Agar  seven  acres  and  four 
perches  of  land  lying  in  the  common,  and  the 
commissioners  ordered  and  awards  that  N&thaniel 
Agar  and  other  persons  therein  named,  and  the 
owner  and  owners  for  the  time  being  of  the  lands 
thereby  allotted  to  them,  should  for  ever  thereafter 
have  and  enjoy  a  way,  right,  and  liberty  of  passage 
for  themselves  and  their  respective  tenants  and 
farmers,  of  the  said  lands  and  grounds,  as  well  on 
foot  as  on  horseback,  as  with  their  carts  and  car- 
riages, and  to  lead  and  drive  their  horses,  oxen, 
and  other  cattle  as  often  as  occasion  should  require 
from  the  common  highway,  leading  from  Bedcar 
to  the  north-east  end  of  Robert  Acer's  allotment, 
and  from  thence  to  the  old  inclosures  called  West 
Dyke  Closes,  in,  over,  and  through  the  east  end  of 
their  respective  allotments,  without  interruption 
or  pajdng  any  consideration  for  the  same,  doing 
as  little  damaf^e  to  the  soil  or  the  corn,  grass,  or 
herbage  as  might  be;  and  that  in  case  the  said 
Nathaniel  Agar  or  any  of  the  other  persons 
named,  or  any  of  the  owner  or  owners  for  the  time 
being  of  their  respective  allotments,  should  street 
out  the  same  way  leading  through  their  allotments 
the  same  should  be  made,  and  for  ever  remain, 
eleven  yards  broad  at  the  least  between  the  quick- 
sets, but  such  way  was  not,  nor  was  intended  to 
be,  admitted  to  be  a  right  of  way  for  any  other 
person  or  persons  whomsoever  than  as  aforesaid. 
The  defendants  were  the  purchasers  of  land  called 
the  West  IBield,  being  part  of  the  seven  acres 
originally  allotted  to  Nathaniel  Agar,  and  they 
had  recently  laid  out  the  said  lands  for  building 
sites  and  intended  to  erect  thereon  a  number  of 
houses,  and  for  the  accommodation  of  such  houses 
it  was  the  defendants*  intention  to  build  a  bridge 
over  the  stream  ^  and  to  construct  a  macadamised 
road  or  street  upon  that  portion  of  the  land  over 
which  the  beforementioned  right  of  way  was 
granted  by  the  award. 

The  plaintiff  was  the  lord  of  the  manor  and 
owner  of  the  land  adjoining  that  of  the  defendants, 
and  his  contention  was  that  such  right  of  way  was 
intended  only  for  agricultural  purposes,  and  could 
not  mean  a  paved  road  or  street  for  the  conveni- 
ence of  houses  erected  upon  the  allotments. 

Upon  a  motion  in  the  court  below  that  the 
interim  injunction,  which  had  been  granted, 
should  be  continued  in  the  terms  of  the  prayer  as 
far  as  re^rded  the  right  cl  way,  the  question  as 
to  the  right  of  building  the  bridge  being  given 
up  by  the  defendants  for  the  purposes  oi  the 
motion ; 

The  Yice- Chancellor  considered  that  this  was 
not  like  the  case  of  a  right  of  way  or  easement 
where  there  was  a  dominant  and  servient  tone* 
ment,  but  a  right  of  way  over  inclosed  common 
land  expressly  awarded  under  the  powers  of  an 
Act  of  Parliament.  The  right  of  the  allottees  was 
to  use  the  road  for  their  horses  and  cattle,  carts* 
and  carriages,  passing  from  th^  <»w»«ks$«L\a.5ga?R'«^ 
to  the  AamS  Vn  tux^^Xwa.  K*»  >3ti»'^Tafe  ^^^^^^^^ 
\  tAia  land  wiJi  u%ed  wiV^  ^w  tw^scnsk^tbA.  ^^«c^«*»- 
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bat  the  allottees  had  fall  right  to  baild  hoases,  if 
they  thought  fit,  upon  their  own  land,  and  their 
tenants  had,  as  usual,  a  right  to  use  the  road  as 
they  had.  The  award  contained  nothing  about 
agricaltural  purposes,  but  it  was  a  right  of  way  f qr 
all  purposes  for  which  a  road  was  required,  and 
there  certainly  was  nothing  in  the  award  by  which 
the  parties  using  it  could  be  prevented  from  laying 
down  the  most  approved  materials  in  modem  use 
for  the  construction  of  roads  over  which  horses 
and  carriages  were  to  pass.  He,  therefore,  re- 
fused the  ini unction  as  to  the  road,  but  the  interim 
order  woula  be  continned  as  to  the  bridge. 

The  plaintiff  appealed. 

Higgins,  Q.O.  and  Proctor,  for  the  appellant, 
contended  that  the  right  of  way  was  given  solely 
for  agricultural  purposes,  and  that  as  the  land 
had  now  been  applied  to  new  purposes,  and  had 
become  severed,  the  owners  ot  the  severed  por- 
tions could  no  longer  exercise  the  right  of  way. 
Even  admitting  there  was  a  right  of  way  to  each 
house,  still  the  grant  would  not  extend  to  entering 
upon  the  allotments  for  the  purpose  ot  laying 
down  a  metalled  road.  At  all  events,  assuming  the 
defendants  had  such  a  ri^ht,  they  were  preparing 
to  make  their  road  before  it  was  required,  and  were 
thus  interfering  with  a  valuable  right  of  property 
in  the  enjovment  of  which  the  plaintiff  ought  to 
be  protected. 

The  following  oases  were  referred  to: 

AUan  V.  Chmms,  11  A.  &  £.  750 ; 

BrunUm  v.  Hall,  1  Q.  B.  792 ; 

Bower  v.  Hill,  2  Bmg.  N.  Gas.  830 ; 

CowUng  v.  Higgimon,  9  6.  &  C.  933 ; 

Pomfret  v.  Bicrcft,  1  Sannd.  322 ; 

Wood  V.  Saunders,  82  L.  T.  Bep.  N.  S.  863 ;  L.  Bap. 

10  Ch.  App.  582 ; 
Dando  ▼.  Kingteote,  6  M.  &  W.  174 ; 
Bowhotham  ▼.  Wilton,  2  L.  T.  Bep.  N.  S.642 ;  8  H.  of 

L.  Cm.  348 ; 
Wimbledon  and   Putney  Common  Conservators  v. 

Diwon,  33  L.  T.  Bep.  N.  S.  697  ;  L.  Bep.  1  Gh.  D. 

862. 

Olasse,  Q.C.  and  W.  W.  Karslake  for  the  respon- 
dents, were  not  called  upon. 

Jessel,  M.B. — I  think  that  this  appeal  cannot 
be  maintained.  The  first  question  to  be  con- 
sidered is  what  is  the  effect  of  the  grant.  Now, 
when  you  come  to  look  at  it,  though  not  very 
artificially  worded,  you  must  consider  what  the 
nature  of  the  rights  of  the  parties  to  the  grant 
were.  It  is,  in  fact,  an  old  inclosure,  and  this  is 
the  way  they  carried  out  the  inclosure  in  former 
times.  All  the  allottees  are  parties  to  the  deed, 
and  then  we  find  this :  '*  That  the  commissioners 
do  order,  award,  direct  and  appoint  that  the 
allottees  " — naming  them,  beginning  with  Turner 
and  the  rest — **and  the  owners  and  owner  for  the 
time  being  of  the  lands  thereby  to  them  respec- 
tively allotted  in  the  said  upper  half  acre,  shall  for 
ever  hereafter  have  and  enjoy  the  way,  right,  and 
liberty  of  passage  for  themselves  and  for  their 
respective  tenants  and  farmers,  of  the  same  lands 
ana  |p*ound8  as  well  as  on  foot,  as  on  horseback, 
as  with  their  carts  and  carriages,  and  to  lead  and 
drive  their  horses,  oxen,  and  other  cattle  as  often 
M  occasion  shall  require" — from  one  point  to 
another  point — "doing  as  little  damage  to  the 
soil,  corn,  grass,  and  herbage  thereof  as  may  be  " 
^that  is,  the  people  who  use  the  way.  Then  there 
tf  a  jM>wer  to  *'  stretch  out  the  same  way  leading 
through  their  said  respective  aWotments  «o  tYvaX 
the  Bame  shall  bemade,ande7eT  aiter  Tem^m€\«^«ti 


yards  broad  at  the  least,  and  every  part  thereof  be- 
tween these  points,  but  such  way  is  not  nor  is  in- 
tended to  be  admitted  to  be  a  right  of  way  for  any 
other  person  or  persons  whomsoever  than  as  afore- 
said." The  first  point  made  was  this :  It  was  said,  it 
being  a  grant  to  the  owners  and  owner  for  the  time 
being  of  the  lands,  that  if  the  lands  became  severed, 
the  owners  of  the  several  portions  could  not  exercise 
the  right  of  way.     I  am  of  opinion  that  the  law  is 
quite  clear  the  other  way.     Where  the  grant  is  in 
respect  of  the  lands  and  not  in  respect  of  the  per- 
son, it  is  severed  when  the  lanos  are  severed; 
that  is,  it  goes  with  every  part  of  the  severed 
lands.    That  I  should  have  thought  was  clear  and 
well  settled  law,  and  consequently,  when  yoa  find 
a  grant  in  this  shape,  **  to  the  owners  and  owner 
for  the  time  being  of  the  lands,"  it  gives  a  right  of 
way  to  the  owner  for  the  time  being  of  ever^  part 
of  the  land.    That  this  is  clear  on  principle  I 
think  is  obvious  to  any  one  who  considers  the 
nature  of  the  property.    It  never  could  have  been 
imagined  for  a  moment,  in  the  case  of  an  award 
like  this,  that  the  property  should  not  be  divided 
in  any  shape  or  way;  nor  is  it  to  be  contended  that 
if  a  man  died  and  left  two  or  three  daughters  co- 
heiresses the  riffht  of  way  was  lost,  and  that  their 
allotments  of  the  estate,  which  might  be  behind 
other  allotments  intervening  between  them  and 
the  highway,  would  be  for  ever  deprived  of  all 
access  whatsoever  to  the  highway.       Of  course 
such  a  proposition  is  extravagant.    But  in  additico 
to    that  I  think  the  case  is  fairly  covered  by 
authority.    In  the  first  place  there  is  the  case  of 
Harris  v.  Drew  (2  Bam.  &  Ad.  164).     That  was  a 
grant  of  a  right  to  a  pew  by  a  ^ulty,  and  it  was 
granted  in  this  way :   "  To  John  Emery  and  bis 
family  for  ever,  and  the  owners  and  ocoapiers  of 
the  said  messuage  exclusively  of  all  other  persons." 
The  plaintiff  Harris  occupied  one  room,  part  of  the 
old  house,  which  he  had  thrown  into  the  nev 
house ;  that  is,  he  had  converted  a  summer-boase 
attached  to  the  old  house  into  a  house,  and  had 
thrown  in  one  room  of  the  old  house.     But  it  was 
held  that  he  had  a  right  of  action  in  respect  of  hii 
occupation  of  one  room,  part  of  the  old  house. 
Lord  Tenterden  says :  "The  plaintiff  was  the  ooeo- 
pier  of  the  summer-house  and  of  one  room  which 
was  part  of  the  old  dwelling  house.      The  fiMSolty 
gave  the  right  to  the  several  persons  who  aUaki 
be  occupiers  of  the  messuage  to  use  the  pew." 
And  then  Justice  Littledale  savs  :  *'  I  am  ol  the 
same  opinion.    The  plaintiff  having  a  right  bj 
the  facuUy  to  use  the  pew,  the  churchwardens  had 
no  right  to  interfere  as  they  did  and  were  wrong* 
doers.    It  may  certainly  happen  that,  in  conse- 
quence of  a  house  being  f*ub  divided,  three  or  four 
families  may  become  entitled   to    use  the    pev 
belonging    to  the  original  messuage."      In  that 
case  there  are  the  very  words,  "owners  and  oe- 
occupiers."     The  same  point  in   another  shape 
came  before  the  Court  of  Queen's  Bench  in  the  case 
of  Codling  v.  Johnson  (9  Bam.  &  Cr.   933).     The 
marginal  note  is : "  Where  in  trespass  quture  dausum 
fregit  defendant  prescribed  in  a  qtie  estate  for  a 
right  of  way  over  the  locus  in  quo,  and  it  appeared 
that  the  defendant's  land  haa  within   fifty  yean 
been  part  of  a  large  common  and  afterwards  in* 
closea  under  the  provisions  of  an  Act  of  Fariiar 
ment  and  allotted  to  the  defendant's  mnoealor,  held 
that,    notwithstanding   this  evidepoa,   the  d^ 
V  cX^xtiod.  by  the-  defendant's  plea  mi^i  inmr 
\  ei!\%V,  «itA  ^^<^  Ysr^  \iVTa\%^iQAd  that  in  flrra^  it  did 
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exist,  the  court  refased  to  disturb  the  verdict." 
Now,  Mr.  Justice  Bajley  says  this  :  '*  It  appears 
by  the  report  that  the  jury  were  satisfied  of  the 
existence  of  this  immemorial  right  of  way.  Suppose 
this  land  to  have  been  part  of  the  waste  before  the 
inclosare,  then  the  lord  might  have  the  right  for 
himself  and  his  tenants  to  use  the  way,  and  then 
each  person  having  allotments  under  the  inclosure 
woala  have    the   right   of  way."    Though    you 
parcelled  out  the  waste  into  an  immense  number 
of  allotments,  every  allottee  would  have  a  right  of 
wav.    It  seems  to  me,  therefore,  both  on  principle 
and  authoritv,  that  we  must  decide  against  the 
appellant.      The  next  point  made  was  this  :  It 
was  said  that  this  must  mean  a  right  to  use  the 
way  only  as  long  as  the  allotment  was  used  for 
agricultural  purposes.     I  cannot  find  anything  of 
the  kind  here.    The  right  is  to  "  the  owne**  and 
owners  for  the  time  being  of  the  lands."    Now, 
*'  land,"  according  to  English  law,  includes  every- 
thing on  the  soil.    You  are  the  owner  of  the  land 
if  you  put  a  building  on  ic,  or,  as  the  Lord  Justice 
reminds  me,  if  you  sink  a  coal  mine  under  it. 
Therefore,  it  is  not  the  owner  even  of  the  thing 
described  as  an  agricultural  field,  though  it  might 
hate  been  such  at  that  time.    Therefore  he  is  still 
the  owner  of  the  land,  though  he  builds  a  house, 
or,  as  it  is  said  here,  twenty- six  houses  on  the  landt 
and  every  owner  of  eacl.  house,  with  the  soil  on 
which  it  stands,  woulH  be  an  owner  of  part  of  the 
lands ;  and  it  is  a  grant  to  '*  the  owner  and  owners 
thereof  for  the  time  being  of  the  lands  "  allotted, 
that  is,  to  the  owner  of  every  part  of  the  land,  and 
consequently  to  the  owner  of  the  house.    I  think 
that  disposes  of  that  objection.    There  is  not  a 
word  in  the  grant  to  restrict  it  in  any  shape  or 
way,  and  it  could  hardly  be  contended,  irrespective 
of  the  technical  meaning  of  the  word  "land," 
that  in  making  this  award  the  people  imagined 
that,    at    no   time    thereafter,    would   any   man 
erect    on    any    part   of    these   large   allotments 
(which     I     see     include     old     inclosures)    any 
labourers'  cottages  or  any  house  or  dwelling  of 
any  kind,  or  even  a  stable  for  his  horses.    Of 
course  such  a  thing  must  naturally  have  been  in 
the  contemplation  of  the  parties,  and  I  have  no 
doubt  that  the  word  *'land"  is  used  advisedly. 
This  being  so,  it  appears  to  me  the  right  is  a  general 
rightibf  way — a  right  of  way  to  all  the  houses  which 
may  be  built  on  the  land  in  question.    Then  it  is 
said  there  are  words  to    say    that    they    shall 
not  do  more  damage  f  o  the  soil,  com,  grass,  &c., 
than  may  be.    That  obviously  is  put  in  for  this 
reason.    You  may  use  the  way  without  its  being 
set  out.    There  is  a  clause  enabling  you  to  set 
out — "  to  stn^et  out,"  it  is  called  in  the  deed — but 
if  you  do  not  set  it  out,  it  means  you  shall  only  go 
from  point  to  point  in  the  shortest  way,  and  as 
conveniently  as  may  be,  and  you  shall  not  walk 
over  the  field  and  damage  the  com    and  grass 
more  than  is  necessary.     It  appears  to  me  these 
words  by  no  means  limit  the  right  of  the  grantee  to 
use  the  way  for  all  reasonable  purposes.    Then 
the  next  point  on  it  was    this.      It    was    said, 
*'  Admitting  you  have  the  right  of  way  even  to 
each  house,  still  you  have  no  right  to  enter  upon 
the  property  of  the  plaintiff  and  of  the  allotments 
over  which  the  right  of  way  is  granted  for  the 
purpose  of  laying  down  a  metalled  road."    Now, 
as  to  that,  it  was  conceded  that  the  principle  of 
law.  ifi  that  the  g^rantee  of  a  right  of  way  has  a 
right  to  enter  opon  the  land  of  the  grantor  over 


which  the  way  extends  for  the  purpose  of  making 
the  grant  effective — that  is,  so  as  to  enable  him  to 
exercise  the  right  granted  to  him.    That  inclades 
not  only  the  right  of  repairing — that  is,  keeping 
the  road  in  repair — but  the  right  of  making  a 
road.    If  you  grant  to  me  over  a  field  a  right  of 
carriage  way  to  my  house,  I  may  enter  on  to  your 
field,  and  make  into  a  carriage  way  such  portions 
of  that  which  was  a  field  as  will  be  sufficient  to 
support  a  carriage  and  horses  and  the  ordinary 
traffic  of  a  carriage  way;   otherwise   the  grant 
would  be  of  no  use  to  me,  because  my  carriage 
would  sink  up  to  the  naves  of  the  wheels  in  a  week 
or  two  of  wet  weather  in  the  middle  of  the  field. 
It  cannot  be  contended  that  the  word  '*  repair " 
used  in  such  a  case  is  limited  to  making  eood  the 
defect    in    the   original    soil    by    subsidence    or 
washing  away  by  the  weather;  but    it   must  in- 
clude the  right  of  making  it  into  an  effectual  road 
which  can  be  used  for  the  purpose  for  which  it 
is  granted.    Therefore   I   think   the   defendants 
have  a  right  to  make  an  effectual  carriage  way, 
going,  as  they  are  going,  by  the  shortest  route, 
and  not  interfering  to  a  greater  extent  in  width 
than  the  width  of  the  street  pointed  out  by  the  deed 
itself.      The  last  point  was  this :    It  was  said, 
*'  Assuming  the  defendant  has  such  a  right,  at  all 
events  he  has  not  that  right  now ;  he  has  not  yet 
completely  built  his  house  or  houses;  they  are 
only  in  process  of  building,  and  he  is  preparing 
to  make  his  road  before  it  is  wanted — tliat  is  in 
anticipation  of  the  house  being  built."    As  to  that 
it  appears  to  me  that  you  must  look  at  it  in  a  reason- 
able way.    If  a  man  is  building  a  house  or  houses, 
and  he  wants  carts  or  carriages  to  go  along  it  either 
to  carry  bricks  and  things  for  the  actual  building, 
or  even  with  a  view  to  the  use  of  the  inhabitants 
of  the  house  when  built,  it  is  not  reasonable  to 
say,  he  is  to  wait  till  the  last  moment  till  his 
house  is  built  and  completed  and   somebody  is 
going  to  inhabit  it,  and  put  them  to  the  inter- 
mediate inconvenience  of  not  having  the  use  of 
the  road  to  drive  up  to  the  hoose  door.    That 
does  not  appear  to  me  to  be  reasonable.     The 
reasonable  thing  is,  that  he  may  shortly,  and  by 
way  of  anticipation,  do  that  which  he  would  have, 
according  to  this  agreement,  the  right  to  do  the 
moment  the  house  was  completed.    But  there  is 
an  additional  answer  to  that  argument,  and  it  is 
this,  that  it  would  not  be  a  ground  for  an  injunc- 
tion.    If  the  man  is  about  completing  the  house, 
and  it  is  admitted  would  have  the  right  to  make 
the  road  as  soon  as  it  was  completed,  the  inter- 
mediate damage  mu^^t  be  of  the   most   trifling 
description,    ft  must  be  the  deprivation  for  that 
short  time,  not  of  the  use  of  the  grass  because 
there  is  a  carriage  way  over  it,  but  of  the  value  of 
the  grass  which  would  i^row  over  the  road  which 
was  continually  traversed  by    men,  horses,  and 
carriages.    To  say  a  shilling  damage  would  be  too 
much — would  be  something,  I  think,  very  excessive 
indeed ;  and  it  is  certainly  not  a  case  in  which  the 
court  will  interfere  by  injunction  at  all,  nor  was  it 
really  put  on  that  ground.     I  must  say  it  was 
argued  that  the  plaintiff  had  a  right  of  property 
— a  valuable  right  of  property—  to  protect,  which 
was  being  interfered  with.    For  these  reasons  it 
appears  to  me  that  the  judgment  of  the  Yice-Chan- 
cellor  ought  to  be  upheld. 

Jamjss,  L.J. — I  am  of  the  same  opinion.    As  to 
#hat  was  read  from  the  Yice-Gha.\vQ«AiaV%  V^%C 
ment,  aV>oxi\i  lifc^  ivoX»  >^\Ti%  ^Xi  «waRsa!«.xi^k^X  ^^^ 
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there  must  be  some  mistake  in  the  report,  or  some 
slip  in  it.  It  is  an  easement,  and  oar  judgment  is 
based  on  that  fact.  Those  rights  which  the 
Master  of  the  Bolls  has  declared  to  belong  to  the 
defendants  (and  £  fully  concur  with  him),  those 
rights  belong  to  the  defendants  as  the  owners  of  an 
easement— as  ihe  owners  of  the  dominant  tene- 
ment, as  against  the  owner  of  the  servient  tene- 
ment. As  to  forming  a  substantial  carriage 
road,  I  agree  with  the  Master  of  the  Bolls.  The 
case  is  not  in  my  opinion  one- tenth  part  as  strong 
or  as  difficult  as  Dando  v,  Kingscote,  on  which  we 
are  told  the  Vice- Chancellor  proceeded. 

Bagoallat,  L.J. — I  agree. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff.  Bower  and  Cotton, 
for  Dodds  and  Oo.,  Stockton-on-Tees. 

Solicitor  for  the  respondents,  /.  Trotter, 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION! 

Beparted  by  J.  M.  Lslt  and  M.  W.  McKxuab,  Eaqn^ 


Thursday,  April  19, 1877. 
Beg.  V,  Middlesex  Justices  ;  Be  Slade 

Mandamus  to  hear  appeal — Conviction  quashed  on 
point  of  form —  Whether  jurisdiction  declined  by 
quarter  sessions — "  Palmistry  or  otherwise  ** — 
6  Geo,  4,  c.  83,  s.  4. 
By  6  Geo.  3,  c.  83,  «.  4,  **  every  person  pretending  or 
professing  to  tell  fortunes,  or  using  any  subtle 
craft,  means,  or  device,  hy  palmistry  or  otherwise, 
to  deceive  and  impose  on"  any  of  Her  Majesty* s 
subjects,  **  shall  be  deemed  a  rogu^  and  a  vaga- 
bond** within  ihe  true  intent  andm^eaning  of  that 
Act,  and  may  be  committed  by  a  justice  of  the 
peace  to  prison  for  three  months. 
8.  having  been  convicted  under  the   above  statute, 
ihe  conviction  set  out  that  he  had  used  certain 
craft,  Sfc,  which  craft  was  that  he  wrote  words 
upon  a  slate,  which  he  pretended  to  be  written  by 
the  spiHt  of  a  certain  person  deceased,  in  deceive 
L.  and  D. ;  but  the  conviction  omitted  ihe  words 
**  by  palmistry  or  otherwise,**  and  was  quashed 
by  quarter  sessions  on  that  account. 
Het'J,  that  it  was   a  question  for  the  sessions  to 
determine  whether  the  omission  of  the  words  ren- 
dered the  convictitm  bad,  and  a  rule  for  a  man- 
damns  to  enter  continuances  discharged. 
This  was  a  rule  calling  upon  the  justices  for  the 
county  of  Middlesex  to  show  cause  why  a  manda- 
mus   **  should  not    issue  directed   to  them  com- 
manding them  to  enter  or  cause  to  be  entered 
continuances  from  session  to  session  to  the  next 
general  quarter  sessions  of  the  peace  in  and  for 
the  county  of  Middlesex,  upon  the  appeal  of  Henry 
Slade  against  a  certain  conviction  under  the  hand 
•nd  seal  of  Frederick  Flowers,  Esq./*  a  stipendiary 
magistrate  of  the  Bow-street  Police  Court,  bearing 
date  Oct.  Slst,  *'  whereby  the  said  Henry  Slade  was 
convicted  for  that  he  on  the  15th  Sept.  did  un- 
lawfully use    certain    subtle    craft,  means,  and 
device  to  deceive  and  impose  on  certain  of  her 
MajesW's  subjects,  to  wit,  Edwin  Bay  Lankester 
ADa    Homtio  Bryan  Doukin,  and    at  such   next 
ff^QaJ  quartet  sessions,  to  b.^u^r  and.  d«\»ctiu\u&  \Xi^ 
merit. H  of  the  said  appeal. 


The  following  is  an  extract  from  ihe  stacnte 
5  Oeo.  c.  83,  upon  which  the  oonvictioa  was 
founded : 

Sect.  4.  "  Erery  person  committing  any  of  the  ofhaon 
hereinbef orementioned  ft.  e.  Tefaaing  to  maintMn  MmMtid 
when  able,  hawking  witnont  lioenoe,  beggfiny  in  the  pahiifl 
■troets,  Ao.]  after  naTing  been  ooniioted  mm  an  idk  and 
disorderly  pereon;  eyery  person  prvtendiiig  or  profw^ 
aing  to  tell  fortanes,  or  using  aoj  subtle  oraft,  meeai« 
or  devioe,  by  palmi»ti^  or  otherwise,  to  deoeiTe  and  impost 
npon  any  of  his  Majesty's  sabjeote ;  erery  penon  trsa- 
dering  abroad  and  lodging  in  anT  bam  or  outiioiiae,  or  is 
any  deeerted  or  onooonpied  baildinf;,  or  in  the  opoi  sir, 
or  under  a  tent,  or  in  any  oart  or  wmggaa^  not  hafing  ssy 
Tisible  means  of  subsistence,  and  not  giving  a  good 
so  »nnt  of  himself  ....  shall  be  deemed  a  rogue  and  a 
▼agabond  within  the  true  intent  and  meaning  of  this  Act 
And  it  shall  be  lawful  for  any  justioe  of  the  pesos  to 
commit  suoh  offender  to  the  House  of  Corraetioii,  then 
to  be  kept  to  hard  labour  for  any  time  not  eroosdisf 
three  calendar  months." 

The   following    was    the    conviction   i^pealed 

against,  and  from  it  will  sufficiently  appev  the 

nature  of  the  offence  charged  : 

Metropolitan  Police  District  to  wit.— Be  it  icmemboro^ 
that  on  the  31st  of  Oct.  a.d.  1876,  at  the  Bow..tt»ft 
Police  Court,  in  the  County  of  Middleeex,  and  within  thi 
Metropolitan  Police  District,  Henry  Slade  is  oi»fiotad 
before  me,  the  undersigned,  one  of  the  magistrates  of  thi 
police  courts  of  the  metropolis,  sitting  at  the  polioB 
oourt  aforeeaid,  of  being  a  rogue  and  Tagabond  witfais 
the  intent  and  meaning  of  the  statute  made  in  the  iflk 
year  of  the  reign  of  hu  late  Majesty,  King  George  XV^ 
intituled  an  Act  for  the  punishment  of  idle  and  diaardoc^ 
persons  and  rogues  and  vagabonds  in  that  part  of  Qimk 
Britain  called  England  (that  is  to  say ).  For  that  the  sttd 
Henry  Slade,  on  the  15th  of  Sept.  1876,  at  No.  8,  UpMr 
Bedford-plaoB,  in  the  county  and  diatriot  afiimesid,  dii 
unlawfully  use  oertain  subUe  craft,  meana,  and  defidi^ 
which  subtle  cratt,  means,  and  devioe  were  that  tbo  mid 
Henry  Slade  did  then  and  there  write  on  a  oertaia  slsls 
then  and  there  produced  by  the  said  Henry  Slade,  eortus 
words  purporting  to  be,  and  which  he  intended  to  ri|iie> 
sent  to  Edwin  Bay  Lankestsr  and  Horatio  Bryan  Doakia 
as  being  words  written  on  the  said  slate  by  the  SfHritofs 
oertain  person  then  deceased,  to  wit,  Allie,  tha  slkgsi 
deceased  wife  of  the  said  Henry  Slade,  to  deceive  ssd 
impose  on  certain  of  Her  Majesty's  snbjeota,  to  wit,  thi 
said  Edwin  Bay  Lankester  and  Horatio  Bryan  DoaUs, 
then  and  there  being,  and  for  whioh  aaid  offanoo  thi 
said  Henry  Slade  is  ordered  to  be  oonsmitted  to  tht 
House  of  Correction  at  Coldbath  Fields,  in  the  Oooitif 
of  Middlesex,  there  to  be  kept  to  hard  labonr  for  tM 
space  of  three  calendar  months. 

The  following  notice  of  appeal  had  been  dnl/ 

given : 

Take  notice  that  Henry  Slade,  of  8,  Uppar  Bsdkt^ 
place,  Baosell-sqaare,  in  the  ooanty  ot  luddleeex,  fM* 
tleman,  intends  to  enter  and  proaeoute  an  appeal  to  tki 
next  general  seesions  of  the  peaoe  to  be  holdea  at  Wsil- 
minster,  in  and  for  the  county  of  MiddlaaaK,  agsiai^o 
oertain  oonyiction  dated  on  or  about  the  31st  darof 
October,  1876,  and  made  by  Frederiuk  Flowers,  m^ 
one  of  Her  Majesty's  Justices  of  the  Peaoe  of  thsM 
a  lunty  of  Middlesex,  whereby  the  amd  Heiary  Slade  am 
oonvioted  of  having  oemmitted  aaoh  offenoe  as  is  thi 
said  conviction  when  drawn  up  ahall  or  amy  appmr 
And  further,  take  notioe  that  the  groonda  of  the  otiA 
appeal  are  that  the  said  Henry  Slade  ia  mutgmH^ii^ 
said  ofFenoOj  and  also  that  the  aaid  niagiatrata  had  so 
jurisdiotion  u  the  oaid  case,  and  also  that  the  anbrtswi 
of  the  information  or  complaint  waa  not  atatsd  lo  the 
defendant,  nor  was  he  asked  if  ha  had  any  oaasa  toohoa 
why  he  should  not  be  convicted,  and  alao  that  UwM 
Henry  Slade  was  oonviotsd  withoot  piopi 
having  been  heard  alter  the  said  defandaat 
upon  to  plead  to  the  said  charge. 

At  the  hearing  before  the  atipendiarf 

trate  he  went  fully  into  the  facts  and  oonviolad 

the  defendant  as  above  aet  forth.     But  whaa  tht 

K^V^  t»cDA  Qu  to  be  heard  the  Aarataafc  Jwigf 

T\3\^\  >Xv^\>  ^^^  <^\\xv3Cv3i<QL  -^wk  but.  hu'  lav*  oiw- 
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much  u  ihe  words  "  bj  pttlmiBtrvor  otherwiaa  " 
were  omitted.  An  offer  bj  the  coart  to  amend  the 
conviotion  by  the  insertion  of  the  words  was  re- 
foBed  by  the  connsel  tor  the  prosecution  \nd  an 
application  by  the  coonsel  for  the  proseo^don  for 
ft  BpeciaJ  case  was  refaaed  b;  tlie  conrt ;  and,  with- 
oat  evidence  tiaviDg  been  heard  on  che  &cta,  tbo 
Aesistant  Jodge  delivered  a  judgment  in  open 
coort,  to  which  the  other  magistrates  made  no 
objection,  to  that  effect. 

Mtuiey  for  the  defendant  [Batley  with  bim),  now 
■bowed  caose.  —  In  the  first  place  there  is  no 
conviction  in  existence,  in  couBequenoe  of  the 
decision  of  tbe  stipendiary  magistrate  having  been 
reversed  on  appeal.  If,  tnerelore,  this  rule  should 
be  made  absolute,  there  woald  be  nothing  npon 
which  the  mandamtu  could  operate.     The  order  of 

Ctices   reveruing   the  couviciion  onght  to  bare 
n  brought  up  on  cerfiorariandmarked,  as  a  pre- 
liminary step  to  lihe  man fiaiimg  ; 

Beg.  T.  Dayman,  7  E.  A  B.  673  ; 

Rtg.  y.  Broom,  7  E.  4  B.  757  i 

fiao.  r.   yrnrcesUTihin  Juj({c<5,  3  E.  A  B.477; 

Reg.  T.  Uo-nwrnihtMre  Jviiiee;  7  D.  &  B.  334. 
rPor  CUKIAM. — This  rule  for  a  wandamiM  might 
nave  been  granted  in  the  alternative  ;  in  any  caee 
we  have  the  power  to  amend  it,  and  should  be  dis- 
posed  to  do  BO  if  neccBsary.]  Secondly,  thejuetires 
nave  in  fact  exercised  their  jurisdiction,  and  thia 
being  so,  their  decision,  whether  right  or  wrong, 
cannot  be  questioned  by  this  court.  [For  this  he 
farther  cited  the  cases  above.]  Thfire  is  no  preoe- 
dent  to  be  found  in  the  books  of  the  conrt  grant- 
ing atnandamiM  in  circnmstances  similar  to  these. 
And,  however  great  the  amount  of  evidence  which 
might  have  been  taken,  the  decision  of  the  jnxtioeB 
would  have  been  tbe  same  on  the  point  of  law. 
Thirdly,  the  decision  of  the  jastices  waa  right. 
[Upon  this  point  he  was  stopped  by  the  court.] 

Biaveley  Bill,  Q.C,  (with  him  Ooopsr),  in  support 
of  the  rule,  argued  that  the  matter  npon  which 
the  justices  decided  was  preliminarjr  only  to  the 
exercise  of  their  jurisdiction.  It  this  be  so,  al] 
tbe  antborities  show  that  this  conrt  will  graut  a 
mandamiu  to  hear  and  determine ; 

Rta.  V.  Camarwmthin  JuiEioii,  2  Q.  B.  325  ,- 

Btj.  V.  rorkihin  Jutlicr:  6  B.  ft  &d.  667. 
fPer  CuEiAX. — AboDt  the  rale  there  ia  no  donbt, 
bat  we  cannot  see  the  application  of  it  to  the  pre- 
sent case.]  He  then  proceeded  to  arge  that  the 
decision  was  not  the  decision  of  the  majority  of 
tbe  Coart  of  Quarter  Sessions,  but 

HericheU,  Q.C,  who  appeared  for  the  Assistant 
Judge,  objected  that  tbe  point  was  not  open,  as  it 
bad  been  one  of  tbe  grounds  npon  which  the  rule 
^■TMI  applied  for,  bnt  the  rale  had  been  refused  so 
fiar  as  tlwt  ground  was  concerned.  [Hbllor,  J. — 
Until  I  looked  at  the  statnte  (a)  I  was  of  opinion 
tbat  tbe  essistant-jadge  had  a  greater  power 
than  the  atatate  given  him.      By    the    Bt«tate, 


!•)  T  *8Vist.o.  71.  Bythia  A.at,  aeot  8,  tbe  Crown 
bai*  powM  to  appoint  a  panoa  b«iD([  a  aerjaant  at  law  or 
b«mBter.«t-law  of  not  law  Uwa  ten  vMn'  itandins,  and 
im  tha  oommiaaioa  of  the  paaee  (or  the  ooan^,  to  be  the 
"  aailitaiit  Jff-'ff  "  ol  Hiddkaai  Seuioni,  whioh  Mid 
■MMaatjtulxeiliall  praaidaat  tbe  btauinfof  aUappaala, 
■ad  •<  tha  trU  of  all  feloniM  and  mMainaaiianra.  By 
w  o(  anoUiar  JoatiM  el  tha  peaoe 
M  ea  aaenpnal  t«  tbe  foraMtaon  of  tba  oooit  In 
asM  io  wUoh  it  ia  diteeted  by  tba  Aot  that  tba 
it-tndga  aball  naaUa;  but  aotbiof  in  tbe  Aet 
•aSn  Jemm  the  JrtsdletfciB  et  &§  inaHeaa  at 


however,  he  presides,  and  delivers  jndgaieat  as  a 
matter  of  convenieace,  and  if  the  other  members 
of  the  court  do  not  object  to  the  judgment  whioh 
he  delivers,  tbat  judgment  mnst  be  taken  to  be 
tba  {adgment  of  the  whole  conrt.  Lose,  J. — Tbe 
same  rule  obtains  with  thajudgmont  of  this  conrt.] 
That  may  be,  becanse  the  judgments  of  this  court 
cannot  he  reviewed  on  such  a  point,  whereas  it 
might  be  otherwise  in  tbe  oaaeof  jndgmentaof  an 
interior  court. 

Uellob,  J. — I  have  come  to  the  conclusion  that 
this  court  cannot  interfere  with  the  deciaion  of  the 
justices  ^  granting  a  mandamia  to  rehear  the 
appeal.  The  rule  has  been  clearly  stated  in  tha 
argument  to  be  that  a  ma'odamut  will  be  granted  to 
justices  where,  having  jurisdiction,  they  decline  to 
exercise  it  on  a  preliminary  point,  but  that  no 
mandam-ui  will  be  granted  unless  the  jnrisdiction 
be  declined.  Now  in  this  case  there  waa  no  declining 
of  jurisdiction.  The  objection  waa  made  that  the 
conviction  was  bad,  becauae  it  did  not  disclose  an 
offence  within  the  statute  5  Geo.  4,  o.  Si.  At  that 
point,  no  doubt,  the  magistrates  might  have 
amended  the  conviction,  aad  I  think  that  thej 
were  wrong  in  not  doing  so.  However,  they  deliber- 
ately declined  to  amend,  and  gave  judgment, 
qoashing  the  conviction  as  it  stood,  comiog  to  the 
conclusion,  erroneous  as  I  am  iuoliaed  to  think, 
that  the  oonviction  was  wrong.  The  prudent 
ooarse  would  have  been  to  grant  a  case  for  the 
opinion  of  this  oourt,  bnt  they  refused  to  do  io, 
and  for  this  refusal  they  are  not  amenable  to  our 
jurisdiction.  They  simply  come  within  the  ral» 
that,  having  exercised  a  jurisdiction  of  tfaeir  own. 
we  cannot,  Tookiag  to  tlie  authorities  on  the  point, 
review  their  decisions,  whether  by  certiorari,  man- 
damue,  or  otherwise. 

Lush,  J. — I  am  of  the  same  opinion.  I  own  I 
arrive  at  this  conclosion  with  great  reluctance,  aa 
I  am  not  sure  that  the  judicial  miod  waa  applied 
to  the  substantial  queetioo  in  this  case.  I  do  not 
think  that  tbe  onussiou  of  the  words  "  bv  palmistir 
or  otherwise"  made  any  difference.  If  they  had 
been  inserted,  the  question  would  still  have  arisen 
whether  an  offence  within  the  terms  of  the  statute, 
aa  tbe  means  set  out  iu  the  oonviction  aa  having 
been  used  cannot  be  said  to  be  oomprehended  in 
the  term  palmistry,  or  to  be  of  the  nature  of 
palmistry.  However,  the  assistant  judge  baa 
decided  that  the  conviction  waa  bad  on  the  face 
of  it,  and  this  decision  must  be  taken  by  as  to 
have  been  concarred  in  by  the  coart  over  whioh 
he  presides,  and  cannot  he  reviewed  by  na.  This 
role,  therefore,  must  be  disoharged. 

Bute  diteharged, 

Solidtcrs  for  tbe  proeeoution.  The  8oUeitor$  for 
(Ae  Treatwy. 

Solicitors  for  the  defendaat,  JUwDton  and 
Morrit. 


Salwday,  April  li.  1877. 

Bbq.  v.  Lawkemcs. 

FaUe   pretmeei — Spiritutdiin  —  Bgitting  fael— 

21  ^  25  Viet.  o.  96,  t.  8a 
Dq^iMlant  «Ku  eOKoicted  of  aiUn^iag  lo  oblaim 
moiMy  upoM  the  faUe  prelenes  Utat  k4  hadponar 
io  eomMtmicaU  with  Uim  ijivriU  of  deoiattd  and 
Dthar  perwM,  oUAoMft  awcK  ■j«««(o*  ••«*  -m^ 
Itrwentwtlw  ■?!»*%»>*«%  >»«««*■«>•«•.  ««a.<ii«<. 
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that  he  had  potoer  to  produce  and  cause  to  he 
present,  such  spirits  as  aforesaid  in  a  materialized 
or  othefi'form ;  and  also  that  divers  musical  in* 
siruments,  by  the  sole  means  of  such  spirits  so 
caused  to  he  present,  produced  miMtcoZ  and  other 
sounds. 

Held,  upon  a  writ  of  error,  that  the  defendant  was 
thereby  charged  with  falsely  pretending  an  exist- 
ing fact  ;  and  that  the  indictment  so  alleging  the 
false  preience  was  good  and  valid  within  the 
statute  24  ^  26  Vict,  c,  96. 

This  was  a  writ  of  error  upon  an  indictment  for 
false  pretences  against  Wm.  Lawrence,  who  was 
convicted  of  an  attempt  to  obtain  the  prosecutor's 
money  under  the  second  count,  and  sentenced  to 
three  months'  imprisonment  at  the  Middlesex 
Sessions,  before  Mr.  Edlin,  Q.G.,  the  Assistant- 
Jndge,  and  other  justices. 

The  first  count  of  the  indictment  was  as  follows : 

Middlmex  to  wit.  The  jurors  of  our  Udy  the  Qneen, 
upon  their  oath,  present  that  Wm.  Lawrenoe,  on  the  15th 
Oct,  A.D.  1876,  onlAwfolly,  knowingly,  and  designedly, 
did  fftltelj]  pretend  to  one,  James  Brooks  Hnlbert,  that 
he,  the  said  Wm.  Lawrenoe,  then  had  power  to  oom- 
mnnioate  with  the  spirite  of  deoeaeed  and  ether  persons, 
altbongh  snoh  persons  were  not  preient  in  the  place 
where  he.  the  said  Wm.  Lawrence,  then  was ;  and  aJiio 
that  be,  the  said  Wm.  Lawrenoe,  had  power  to  summon, 
prodnoe,  and  oanse  to  be  present  in  the  place  where  he, 
the  said  Wm.  Lawrence  then  was,  snoh  spirits  as  lUTore- 
said  in  a  materiaUsed  or  other  form ;  and  luso  that  divers 
musical  instmments,  to  wit,  tambonrinee  and  banjoes, 
and  diTers  bells,  by  Uie  sole  means  of  each  spirits,  sum- 
moned, prodnoed,  and  cansed  to  be  present  by  his,  the 
said  Wm.  Lawrence's  power,  prodnoed  musical  and  other 
bounds,  by  means  of  which  said  false  pretences  the  said 
Wm.  Lawrenoe  did  then  unlawfully  obtain  from  the  said 
James  Brooks  Hnlbert  the  sum  of  Is.  of  the  moneys  of 
the  said  James  Brooks  Hnlbert,  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  Wm  Lawrence 
had  not  power  to  communicate  with  the  spirits  of 
deceased  and  other  persons,  although  snoh  persons  were 
not  then  in  the  place  where  he,  the  said  Wm  Lawrence, 
then  was ;  and  whereas,  in  truth  and  in  fact,  the  said 
Wm.  Lawrenoe  had  not  power  to  summon,  produce,  or 
oause  to  be  present  in  the  place  where  he,  the  said  Wm. 
Lawrence  then  was,  in  a  materialised,  or  other  form, 
such  spirits  as  aforesaid.  And  whereas,  in  troth  and  in 
fact,  the  said  musical  instruments  and  bells  did  not  by 
the  sole  means  of  spirits  of  such  persons  summoned, 

trodnoed,  and  caused  to  be  present  by  hie,  the  said  Wm. 
iswrence's  power,  produce  musical  and  other  sounds,  as 
he,  the  said  Wm.  Lawrence,  well  knew  at  the  time  he  so 
falsely  pretended  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  prorided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

The  second  count  similarly  alleged  the  same 
false  pretence  on  the  20th  Oct.  1876,  whereby  the 
said  William  Lawrence  attempted  to  obtain  the 
sum  of  one  shilling  from  the  said  James  Brooks 
Hulbert  with  intent  to  defraud. 

The  third  and  fourth  counts  alleged  conspiracies 
to  defraud,  which  were  quashed  by  the  court  of 
quarter  sessions. 

Ignatius  Williams  argued  for  the  defendant. — 
The  objection  to  this  indictment  is  that  the  pre- 
tence alleged  is  a  mere  matter  of  opinion,  about 
which  it  is  impossible  to  obtain  proof.  There 
must  be  a  false  pretence  of  a  present  or  past 
fact;  a  promissory  pretence  to  do  some  act  is  not 
within  the  statute.  The  pretended  power  to  pro- 
duce the  spirits  of  deceased  and  other  persons  not 
present  in  a  materialized  or  other  form  is  a  matter 
of  general  controversy,  and  has  not  yet  been 
shown  to  be  impossible  by  demons.u«AAoi\.  ^nv 
deaoe  vriM  sabnutted  that  mauy  per^oiia  ^q\x\>\a^ 


about  the  cause  of  the  resnlts  admittedly  produced 
by  the  defendant. 

Cooper  appeared  for  the  proseontion. 

CocKBUKN,  G.J. — It  is  not  necessary  to  hear 
any  argument  in  support  of  the  indictment,  for  it 
seems  to  me  to  be  a  perfectly  clear  case.  The 
pretence  alleged  is  that  the  aefendant  then  had 
power  to  communicate  with  the  spirits  of  the 
deceased  and  other  persons,  although  sach  persons 
were  not  present  in  the  place  where  the  defendant 
then  was,  and  also  that  the  defendant  had  power 
to  produce  and  cause  to  be  present  such  spirits  as 
aforesaid  in  a  materialized  or  other  form,  and  also 
that  divers  musical  instruments,  by  the  sole 
means  of  such  spirits  so  caused  to  bepreBeot, 

E reduced  musical  and  other  sounds.  Toe  jury 
ave  found  that  the  pretence  of  having  this  power 
was  false,  and  with  the  evidence,  fticts,  or  other 
findings  we  have  nothing  whatever  to  da  The 
only  question  for  us  is  whether  the  indictment  can 
be  sustained,  and  we  have  no  doubt  that  the 
pretence  as  alleged  is  one  within  the  statute.  It 
would  be  very  mischievous  if  it  were  supposed 
that  money  could  be  obtained  upon  such  preteoosi 
as  these,  and  that  there  could  be  a  doubt  about 
the  remedy. 

MsLLOR,  J. — I  am  of  the  same  opinion.  Mr. 
Williams*  point  is  that  the  ojSenoe  charged  is  noi 
within  the  enactment  in  24  h  25  Vict.  c.  d6,  a  88^ 
the  false  pretence  being  required  to  be  of  an  foaat- 
ing  fact.  The  defendant  states  as  a  fisust  that  he 
has  power  to  do  these  various  things,  and  the  jury 
have  found  the  statement  to  be  false.  We  are  only 
now  on  the  form  of  the  indictment,  and  I  think  it 
discloses  a  pretence  of  an  existing  fact. 

Judgment  for  the  pro^eaUum. 

Solicitor  for  prosecution.  Solicitor  to  ik« 
Treasury, 

Solicitor  for  the  defence,  Hazeldine, 


\ 


Jan.  31,  Feb.  1,  and  April  18,  1877. 
Grbce  (app.)  V.  Hunt  (resp.). 

Local  board — Expense  of  sewering  privals  strsd— 
Works  of  private  improvement — Private  improsi- 
ment  expenses — Notice  of  cmporiionment—Bs' 
mand  of  payment — Period  of  limitaiion  for  sum- 
mary  recovery — 11  Sr  12  Vict,  c  48,  «.  11 ;  11  J" 
12  Vict.  c.  63,  ss.  69,  90 ;  21  ^  22  Viet,  c  96, » 
62,  63. 

An  urban  sanitary  authority  executed  sewering  ssd 
other  works  in  a  street  not  being  a  highway,  sftr 
due  notice,  as  vrovided  by  sect.  69  of  (he  piUt 
Health  Act  184o,  and  apportioned  the  espeMti 
upon  the  respondent  and  other  ownere  of  is  pre- 
mises adjoining.  The  notice  of  apportioimssi 
was  served  upon  the  respondent  on  the  lUk  JfrU 
1875,  by  which  the  apj^Uant,  the  clerk  to  fks 
said  authority,  gave  notice^  amonget  other  fkmff 
thai  the  amount  of  the  proportion  of  the  e»Bsesm 
to  be  paid  by  the  respondent,  ae  eetUed  ly  As 
surveyor,  was  22L  7s.  This  apportionmesii  «mi 
not  disputed  by  the  respondent^  and  the  etpmms 
were  never  declared  to  he  primate  impnmmasi 
expenses.  On  the  diet  Jttly  1875»  the  a^psOm^ 
requested  the  respondent  to  pay  the  apveriuesi 
amount  within  fourteen  days.  Om  the  Slj</fla 
1^76,  the  appeUant  took  msmmuurm  proeseimjt  if 
Y^co-oer  IVa  am<y^w.V^\^>ki  the  iumotB  deeUmfi^ 
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the  period  of  UmitatuM  for  twch  proeeediiigt  wat 

ndd,  upon  a  cats  itaUd,  thai  teet.  62  of  the  Local 
Qovemment  Act  1868  rehire*  a  demand  of  pay- 
mettt  not  merely  for  expeniea,  which  are  techni- 
cally jn-Cvate  improvement  expen»e»  but  aleo  for 
all  ei^ietuet  inourred  under  the  Act  of  1848 ;  that 
a  notice  of  apportionTnent  if  not  tueh  a  demand  ; 
and  that  Ihete  proeeedingg  toera  taken  in  time, 
mitkin  a  ^12  Vict.  c.  43,  «.  11. 
Tbib  was  B  case  stated  bj  aix  of  Her  HftjeBty's 
JDstices  oT  the  peace  in  and  for  the  borouKb  of 
JieigBte,  under  the  statnte  20  &  21  Vict.  c.  43,  for 
the  pnrpoae  of  obtaining  tbe  opinion  of  the  court 
on  qaestions  of  law  which  aroBa  before  them  aa 
hereicafter  Btated. 

1,  At  B  petty  Besaions  holden  at  the  Town  Hall, 
in  BeigBte,  in  and  for  tbe  bonrngb  of  Beigate,  in 
the  connt;  of  Snrrev,  on  the  15th  May  1876,  a 
complaint  preferred  Dy  Clair  James  Q-rece,  the 
olerk  to  the  Urban  Sanitary  Authority  (herein- 
after called  the  "  appeltant "),  gainst  Henry  John 
Hunt  (hereinafter  called  the  "  respondent "),  under 
seat.  150  of  the  Act  38  &  39  Vict.  o.  55,  obarf{ing 
for  that  a  certain  street  called  the  EarU wood-road, 
not  being  a  bighwsT,  was  not  seirered,  lerelled, 
paved,  fl^fted,  and  cnannelled  to  the  satisfaction 
of  the  mayor,  aldermen,  and  hnrgesses  of  the 
borough  of  Beigate  (being  by  tbeir  council  the 
local  board  for  the  Raid  borongb),  and  snch  board 
did,  by  notioe  in  writing  to  the  reHpective  owners 
cd  the  premiseB  fronting,  adjoining,  or  abutting 
upon  the  said  street,  reqnire  them  to  sewer,  level, 
pave,  Qmg,  and  channel  the  same  within  a  time 
Bpeo^ed  m  aach  notice ;  and  that  such  notice  not 
having  been  complied  with,  tbe  sud  local  board 
did  execute  the  works  mentioned  or  referred  to 
therein,  and  that  the  expenses  ucnrred  by  them 
in  BO  doing,  payable  by  tne  respondent  aocording 
to  the  frontage  of  hia  premises,  in  such  proportion 
M>  had  been  settled  by  the  surveyor,  were  the  sum 
of  222.  7«.,  which  snm  had  been  lawfully  demanded 
of  the  respondent  aa  being  such  onner  before  and 
at  the  time  when  the  aaid  works  were  completed, 
but  the  reapondent  had  neglected  and  refused  to 
pay  the  same,  waa  heard  and  determined  bv  the 
■aid  jnsticea,  the  aaid  partiea  respectively  being 
then  present,  and  upon  sncb  hearing  tbey  dis- 
miasea  the  said  complaint. 

2  and  3.  And  whereas  the  said  appellant,  being 
diaaatisfied  with  this  determination,  aa  being  erro- 
neous in  point  of  law,  duly  applied  to  the  said 
jaatioes  to  state  and  sign  a  ease,  they,  in  com- 
pliance with  tbe  said  application,  stated  and  signed 
tha  following  case : 

4.  Upon  the  hearing  of  the  complaint  the  said 
jnaticcB  found  as  facts : 

The  appellanla  (who  appeared  by  their  clerk) 
are  the  council  of  the  aaid  borough,  being  the 
urban  sanitary  anthority  for  the  district  of  the 
boroufch  of  Beinate. 

The  respondent  waa,  in  the  year  1873,  and  bath 
iince  coDtinaed  the  owner  of  certain  premises 
abutting  upon  a  private  street,  within  tbe  district 
•foresaid  called  Earls  wood -road. 

That  a  notice,  dated  7th  March  1873,  waa  on  tbe 
8tb  March  1873,  daly  served  on  the  respondent 
(aa  well  as  the  other  owners  of  property  Bbutting 
upon  the  aaid  street)  requiring  Uie  owners  to 
lavel,  pave,  and  sew^  the  aaid  private  street. 
That  Bncb  notice  not  having  been  complied 
W'D,  a*— FoL,  X 


vit^,  the  said  nrban  sanitary  anthority  did  exe- 
oate  tbe  works  mentioned  or  referred  to  therein. 

That  on  the  oompletion  of  such  works  tha 
surveyor  to  the  said  urban  sanitary  authority 
apportioned  the  expensea  which  had  been  incurred 
by  the  said  urban  sanitary  authority,  and  a  notice 
of  apportionment  bearing  date  12th  April  1875,  of 
whicD  the  following  is  a  copy,  was  duty  served  on 
the  respondent  on  the  13th  April  1675. 
Copy  of  Notice  of  Apportionment- 
No  67  on  plaL  To  Heniy  John  Hunt,  at  Station-road, 
B«dUll,  in  the  montv  of  Snrray. 


'^CMu,  tha  local  board  for  the  djstriot  of  the  borooffh 

/,   bj   DotioM  la 

B  in  that  bdiall  mad*  and 


of  Beigate,   i: 


writinj-  pnrsnant  U 


ibnj-  pi 
ivi^l 


it  Sonay,   1 


bearing  date  7tli  Uaroh  1873,  required  jon  aod 

abnttiiiB  npon  a  c 
within  tha  said  baioQBli 

channel  the  eama  wlUii_  , 

Dientioned  and  epeoiflad  in  tha  aaid  lutiaaa  and  aoaoid- 
ing  to  the  plana  and  aaotiona  depoalted  at  the  offloa  of 
the  uid  looal  board. 

And  whereas,  the  eaid  notioae  not  having  beas  oom. 
plied  with  bj  von  within  the  time  limited  in  that  b^ialf, 
the  said  loaal  board  baa  exaontad  tha  worka  mentiauad 
or  referred  to  therein. 
And  whareaa  the  axpenaaa  inoonad  itj^^*  aud  looal 

— ,: ddDgamooDt  tothesamol^t.  1(.  3d. 

«aa,  John  Henrv  Cola  E 
"  cal  board,  li 


dafaolt  Booording  t 


Now,  therafota,  tha  aaid  looal  board  herab;  givaa  you 
"    '  tha  amoiuit  ct  the  proportion  of   tha  raid 

1 HI __. jjjjjjg  tp  tij,  frontage  of 

1  street  aa  ao  settled  by 
tha  aaid  anrrayor  ia  23E.  7(. 

Givan  ondsr  my  hand  thia  12lh  April  IBTS.  By  order 
of  the  aaid  looal  board. 

Ci^is  J.  Qsaca, 
Town  Clerk  and  Clerk  to  tha  aaid  Looal  Board. 
The  said  justices  also  found  that  the  respondent 
did  not  give  written  notioe  to  the  appeltant  that 
he  disputed  sacfa  apportionment  within  three 
months  from  the  date  of  aervice  of  the  notioe  of 
apportionment,  as  prescribed  by  tbe  statute  in  that 
behalf. 

That  the  said  nrban  sanitary  anthority  did  not 
resolve  and  declare  tbe  said  expenaes  suould  be 
private  im|irovement  expenses. 

That  the  appellant,  on  the  31st  JdIt  1875,  caused 
a  copy  of  tbe  notioe  annexed,  marked  B,,  being  ai 

follows  : 

Bir, — The  apportionment  made  by  tha  borongh  anr- 
vejor  of  th*  ooeta  of  axaoatin^  tha  worka  of  improve- 
ment to  tha  road,  o(  whioh  yoa  have  had  notioa, 
having  now  beoonie  biniung  and  oonoladve,  I  have  to  n- 
qnaet  yon  to  pay  Jt  ,  the  idd  aaaaeaad  npon  you, 
to  the  tcaaanrar,  Hr.  Wm.  Steoning,  of  Brighton,  road, 
BedUil,  within  faorteen  daya  from  thia  day,  whoae  re- 
ceipt will  be  jonr  diaokarga. — I  am,  air,  your  obedient 
aarvant,  Club  J.  Obbcb, 

Town  CUfk. 

Badbill,  Borrey,  Slat  Joly,  1875. 
To 
to  be  served  Oit  the  respondent,  his  name,  and  the 
amonnt  dne  fmm  him  boioc  filled  in  in  aooordanc* 
with  the  apportionment  of  expenses  rnade  by  the 

That  the  respondent  failed  to  pay  the  amount 
assessed  upon  him,  and  the  appellant,  on  the  3lBt 
Jan.  1876,  made  the  complaint  hereinbefore  referred 
to  before  Sir  Valeutine  t'leming,  Knight,  oue  of 
Her  Majesty's  juatices  of  the  peace  for  the  aaid 
borough. 

&.  It,  was  eoaUtn&sMi,  dw  tiaft  \i»iei.  <«.  "Coa  tstitjfiHv- 
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goyemed  this  case,  and  that  the  complain^*  was 
not  made  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  arose. 

That  if  a  notice  of  demand  was  necessary  the 
said  notice  of  apportionment  served  on  the  respon- 
dent on  the  13tn  April  1875>  was  a  snfficient  de- 
mand. 

That,  at  the  expiration  of  the  three  months 
within  which  time  the  respondent  coald  dispute 
the  apportionment,  viz.,  on  the  13th  July  1875, 
the  matter  of  such  complaint  arose,  and  that  the 
six  calendar  months  allowed  began  to  ran  from 
that  date,  and  that,  inasmnch  as  the  complaint 
was  not  made  by  the  appellant  until  the  31st 
Jan.  1876,  it  was  too  late,  and  that  it  must  be  dis- 
missed. 

It  was  also  contended  by  the  respondent  that 
assuming  a  demand  was  necessary,  and  that  the 
notice  of  apportionment  was  not  a  sufficient 
demand,  and  that  the  notice  dated  the  31st  July 
1875,  served  on  the  respondent  on  that  day,  was  a 
sufficient  and  only  demand  by  the  appellant,  and 
that  the  matter  of  such  complaint  only  arose  on 
the  service  of  such  notice,  and  began  to  run  from 
such  date;  then  that  such  complaint  was  not 
made  in  due  time,  because  the  notice  having  been 
served  on  the  31st  July,  and  the  complaint  having 
been  made  on  the  3 1st  Jan.  1876,  it  was  not 
within  six  calendar  months  as  prescribed  by 
Jervis's  Act. 

In  support  of  his  first  contention  respondent  re- 
lied on  the  case  of  Jacomh  v.  Dodgaon  (32  L.  J.  Bep. 
113,  M.  C). 

It  was  also  contended  bv  the  respondent  that 
inasmuch  as  the  local  board  had  not  declared  the 
said  expenses  to  be  private  expenses,  no  notice  of 
demanci  for  payment  was  necessary,  and  that  the 
only  intimation  the  respondent  was  entitled  to  was 
the  notice  of  the  apportionment  by  the  surveyor 
and  the  amount  payable  by  the  respondent. 

6.  On  the  part  of  the  appellant  it  was  contended 
that  a  notice  of  demana  was  necessary,  that  the 
notice  of  apportionment  served  on  the  respondent 
on  the  13th  April  1875,  was  not  a  demand,  but 
that  the  notice  served  by  the  appellant  on  the 
Slst  July  1875,  was  the  first  and  lep^  demand. 

That  the  matter  of  complaint  did  not  begin  to 
run  firom  and  after  the  expiration  of  the  three 
months  within  which  the  respondent  could  dis- 
pute the  apportionment,  but  from  and  after  the 
service  of  tne  notice  of  the  Slst  July  1875. 

That  although  such  notice  was  served  on  the 
Slst  July  1875,  and  the  complaint  was  not  made 
until  3l8t  Jan.  1876,  it  was  made  within  the  six 
calendar  months  prescribed  by  Jervis's  Act. 

The  appellant  aJbo  relied  on  the  62nd  section  of 
the  Local  Government  Act  (21  &  22  Yict.  c.  98). 

The  said  justices,  however,  beinff  of  opinion 
that  inasmuch  as  the  local  board  haa  not  declared 
the  said  expenses  to  be  private  improvement  ex- 
penses, a  demand  for  payment  of  the  proportion 
was  unnecessary ;  ana  that  if  any  demand  were 
necessary  the  notice  of  apportionment  served  on 
the  respondent  on  the  13th  April  1875.  was  a  suffi- 
cient notice  of  demand,  and  being  also  of  opinion 
that  the  matter  of  such  complaint  arose  at  the 
expiration  of  the  three  months  after  service  of  the 
snid  notice  of  apportionment,  within  which  the 
reRpondent  could  dispute  such  apportionment, 
found  that  the  complaint  had  not  been  made  within 


were  necessary,  and  if  such  notice  of  apportiooment 
were  not  a  sufficient  demand,  but  the  notice  of  the 
Slst  July  1875,  was  the  legal  demand,  they  foimd 
that  the  complaint  had  not  been  made  within  the 
six  calendar  months  prescribed  by  the  Act  afore- 
said, and  accordingly  gave  their  determination 
against  the  appellant  in  the  manner  and  on  the 
ffrounds  before  stated.  In  coming  to  the  above 
determination  the  said  justices  were  gnicted  by  the 
case  of  Jacomh  v.  Dodgaon  (3  B.  A  S.  461),  .Soilet- 
ton  V.  Francia  (7  C  B.,  N.S.,  568),  WtUon  t.  Jfoyor 
of  Bolton  (L.  Rep.  7  Q.  B.  105). 

8.  The  questions  of  law  arising  on  the  aboffe 
statement  for  the  opinion  of  this  ooort,  therefiore, 
are — 

First.  Whether,  as  the  local  board  had  not 
declared  the  said  expenses  to  be  improfvenieBt 
expenses,  a  demand  was  neoessarj,  and  if  necesmy 
wnether  the  notice  of  appOTtionment  was  a 
sufficient  notice  of  demand  in  point  of  law. 

Secondly.  Whether  the  matter  of  the  oomplainft 
arose  at  the  expiration  of  the  three  months  affev 
the  service  of  the  said  notice  of  apportionment,  or 
upon  the  service  of  the  notice  of  Slst  Jnly  1875, 
and  whether  in  either  case  the  oomplamt  «ai 
made  within  the  time  prescribed  by  11  A  12  Yict. 
c.  43  s.  11. 

9.  And  the  court  is  humbly  solicited  according 
to  the  power  vested  in  the  court  by  the  m 
statute  20  &  21  Vict.  c.  43,  to  remit  the  case  to 
the  said  justices,  with  the  (pinion  of  the  ooni 
thereon,  or  to  make  such  other  order  as  to  the 
court  may  seem  fit. 

Brown,  Q.C.  (with  him  Qlen\  argued  for  the 
appellant. — ^The  expenses,  which  were  daly  ia- 
cnrred  in  this  case  under  sect.  69  of  the  PabKe 
Health  Act  1848  (11  A  12  Yict.  c.  63),  •*  may  be 
recovered  from  the  last  mentioned  owners  (ie. 
owners  in  default)  in  a  summary  manner,  or  tbs 
same  may  be  declared  by  the  order  of  the  bmc 
local  board  to  be  private  improvement  expensee, 
and  be  recoverable  as  such  in  the  manner  nsfeiii- 
after  provided."  Sect.  90  provides  for  tiie 
recovery  of  expenses  ''  which  by  this  Act  are,  or 
by  the  said  local  board  shall  be,  declared  to  be 
private  improvement  expenses,"  from  the  ooca* 
piers  by  instalments  over  any  period  not  exoeedine 
thirty  years.  By  sect.  63  of  the  Ijocal  Qoveni- 
ment  Act  1858  (21  &  22  Yict.  a  98),  in  cases  noder 
the  Act  of  1848  where  expenses  are  payable  br 
owners.  "  and  such  expenses  have  been  settled  sad 
apportioned  by  the  surveyors  as  payable  by  each 
owner,  such  apportionment  shall  be  binding  end 
conclusive  upon  such  ovmer,  unless  within  tbe 
expiration  of  three  months  from  the  time  of  notiei 
bemg  given,  by  the  local  board  or  their  sartefor, 
of  the  amount  of  the  proportion  so  settled  by  tbe 
said  surveyor  to  be  due  from  such  owner,  he  shiO 
bj  written  notice  dispute  the  same."  The  qoe^ 
tion  raised  by  this  case  is  whether  these  expensei* 
although  admittedly  not  teohmcally  prtvato  lA* 
provement  expenses,  must  not  be  sabjeot  to  thi 
provision  in  the  previous  sect.  62  of  this  Aot  of 
1858.  "  In  all  summary  proceedings  by  a  loeil 
board  for  the  recovery  of  expenses  incurred  hf 
them  in  works  of  private  improvement^  the  tiM 
within  which  such  proceedings  may  be  taken  MBi 
be  reckoned  from  the  date  of  the  omtioe  of  nolMe 
of  demand."  If  a  notice  of  demand  be  neoewy 
in  this  case,  the  appellant  farther  contendt  thil 
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amounts  claimed  from  them,  cannot  be  such  a 
notice  of  demand  as  this  section  refers  to  Jacomh 
▼.  Dodgaon  (3  B.  &  S.  461),  is  an  aathority  that 
the  six  months'  limitation  of  summary  proceed- 
ings does  not  begin  to  run  until  after  the  expira- 
tion of  three  months  from  the  notice  of 
mportionment,and  in  that  case  a  demand  was  made 
after  the  three  months  had  concluded.  No  case 
treats  a  notice  of  apportionment  as  a  demand  for 
payment. 

Lahahmmdiere  t.  Addison,  1  E.  A  E.  41 ; 

EddUsion  y.  JFVaneis,  7  C.  B.,  N.  S.,  568 ; 

Wilson  Y.  Mayer  of  BoUon,  L.  Bep.  7  Q.  B.  105. 

Thesiger,  Q.O.  (with  him  Fullarton),  for  the 
respondents. — None  of  the  cases  touch  this  par- 
ticular point,  but  they  are  all  consistent  with  a 
distinction  between  private  improvement  ex- 
penses and  those  which  are  payable  by  the  owners. 
There  is,  too,  no  form  of  demand  given  in  any  of 
the  statutes,  and  it  may  well  be  that  this  notice  of 
apportionment  should  satisfy  the  demand  for  pay- 
ment required  b^  the  62nd  section  of  the  Act  of 
1859.  It  contams  all  the  necessary  words,  as 
much  as  the  accoimt  in  Wilson  v.  Mayor  of 
Bolton,  which  Lush,  J.,  considered  a  demand  of 
payment. 

Broum,  Q.G.,  in  reply.  Our,  <idv,  vuU. 

April  18. — Field,  J.  delivered  the  judgment  of 
Mellor,  J.  and  himself. — ^This  is  a  case  stated  by 
justices  of  the  peace  for  the  borough  of  Beigate, 
for  the  purpose  of  obtaining  the  opinion  of  the 
oourt  on  certain  questions  of  law.  l%ie  appellants 
are  the  council  of  the  said  borough,  bemg  the 
urban  sanitary  authority  for  the  district.  The 
respondent  is  the  owner  of  property  within  the 
district  abutting  upon  a  private  street,  not  being 
a  highway,  called  Earlswood-road,  which  street 
was  not  sewered,  levelled,  paved,  flagged,  and 
channelled  to  the  satis&ction  of  the  appellants. 
The  appellants,  on  the  7th  March  1875,  in  pur- 
suance of  the  69th  section  of  die  Public  H^th 
Act  of  1848,  ^ve  notice  to  the  respective  owners 
of  the  premises  fronting  such  street,  requiring 
them  to  sewer,  level,  pave,  flag,  and  channel  the 
same  within  a  specined  time.  Such  notice  not 
having  been  complied  with  by  such  owners,  the 
Mpellants  executed  the  works  referred  to  therein, 
the  expenses  incurred  in  so  doing  amounting  to 
the  sum  of  6382. 1«.  Sd.,  and  on  the  completion  of 
the  works  the  appellant  s'  surveyor,  in  accordance 
with  the  same  section,  duly  apportioned  the 
expenses  which  had  been  so  incurred  between  the 
several  owners  in  default,  according  to  the  frontage 
of  their  respective  premises;  and  on  the  12th 
April  1875,  the  appellants  served  upon  the  respon- 
d^ts  a  notice  of  such  apportionment  as  required 
by  the  63rd  section  of  the  Local  Grovernment  Act 
1858,  by  which  they  gave  him  notice  that  the 
amount  of  the  proportion  of  the  said  expenses  to 
be  paid  by  him,  according  to  the  frontage  of  his 
premises,  was  222.  7«.  The  respondent  did  not 
Hpive  any  notice  to  dispute  the  apportionment 
within  the  three  months  limited  by  the  63rd 
aeotioD,  the  effect  of  which  was  that  the  appor- 
ttonment  became  binding  and  conclusive  upon 
faim.  On  31st  July  1875,  the  appellants,  who  have 
nerer  declared  that  the  said  expenses  should  be 
private  improvement  expenses,  served  upon  the 
respondent  a  notice  requesting  him  to  pay  the 
flaia  222.  7$.  so  assessed  upon  him  to  the  treasurer 
within  fourteen  days,  and  the  respondent  not 
having  paid  the  amount  so  assessed,  the  appel- 


lants, on  the  31st  Jan.  1876,  preferred  the  present 
complaint,  by  way  of  summary  proceeding,  for  the 
recovery  ot  that  sum.  The  complaint  came  on  to 
be  heard  before  the  justices  on  tne  15th  May  1876^ 
when  they  dismissed  the  same^  but  submitted  to 
us  the  following  questions  of  law :  First,  whether, 
as  the  local  board  had  not  declared  the  said 
expenses  to  be  private  improvement  expenses,  a 
demand  was  necessary,  and  if  necessary,  whether 
the  notice  of  apportionment  was  sufficient  notice 
of  demand  in  point  of  law;  secondly,  whethex 
the  matter  of  the  complaint  arose  at  the  expiration 
of  the  three  months  after  the  service  of  the 
said  notice  of  apportionment,  or  upon  the  service 
of  the  notice  of  the  31st  July  1875 ;  and  whether  in 
either  case  the  complaint  was  made  within  the  time 
prescribed  by  the  11  A  12  Yict.  c.  43  s.  11.  Upon 
the  argument  before  us  it  was  contended  by  Mr. 
BrowU}  on  the  part  of  the  appellant,  that  a  demand 
was  necessary,  and  that  the  complaint  was  pre- 
ferred in  due  time,  as  being  within  six  months 
from  the  time  of  the  service  of  the  demand  of 
the  31st  July ;  and  in  support  of  this  contention 
he  relied  upon  the  latter  peut  of  the  62nd  section 
of  the  Local  Grovemment  Act  of  1858,  which  enacts 
that "  in  all  summary  proceedings  by  a  local  board 
for  the  recovery  of  expenses  incurred  by  them  in 
works  of  private  improvement,  the  time  within 
which  such  proceedings  may  be  taken  shall  be 
reckoned  from  the  date  of  the  service  of  the  notice 
of  demand,"  which  he  contended  applied  to  the 
oomplaintpreferred.  On  the  part  of  the  respon- 
dent Mr.  Tnesi^^  admitted  that  if  a  demand  was 
necessary,  and  if  the  notice  of  the  7th  April  was 
not  (as  he  contended  it  was)  a  demand  within  the 
meaning  of  the  statute,  the  complaint  was  duly 
preferred  within  six  months  from  the  time  of  the 
service  of  the  demand  of  the  31st  July,  according 
to  the  general  rule  with  regard  to  the  computation 
of  the  time  within  which  an  act  is  to  be  done; 
and  as  we  are  of  that  opinion,  we  answer  that 
assuming  that  the  matter  of  complaint  arose  from 
the  service  of  that  notice  of  demand,  the  complaint 
was  preferred  in  due  time.  Mr.  Thesiger,  how 
ever,  denied  that  the  latter  part  of  the  62nd  section 
was  applicable  to  the  present  case,  which  he  said 
was  governed  by  the  general  enactment  of  the 
11th  section  of  the  11  &  12  Yict.  c.  42;  and  he 
further  contended,  that  even  if  a  demand  was 
necessary,  the  notice  of  apportionment  of  the  12th 
April  amounted  to  such  a  demand,  and  that  the 
period  of  limitation  ran  therefore  from  that  date. 
Before  stating  the  reasons  which  have  induced  us 
to  come  to  a  conclusion  in  &vour  of  the  appellant, 
upon  the  true  construction  of  the  62nd  section  of 
the  Act  of  1858,  it  is  advisable  to  refer  to  the 
general  policy  and  provisions  of  the  statutes  bear- 
ing upon  the  questions  standing  for  our  decision. 
One  of  the  principal  objects  of  these  statutes  is 
to  promote  toe  public  health  by  means  of  securing 
the  execution  of  the  works  upon  private  property, 
calculated  to  render  them  h^thy  in  themselves 
and  innocuous  to  the  public  health;  and  the 
statutes,  consequently,  provide  for  the  execution 
of  such  works  in  the  first  instance  by  the 
owners  or  occupiers  of  the  property  upon 
which  they  are  to  be  executed,  and  m  their 
default  by  the  local  authority.  But  inasmuch 
as  these  works,  at  the  same  time  they  sub- 
serve the  public  health,  also  improve  the  property 
upon   which  they  ax^  viJ^vvV^^  >^^  \j«s^5s^ato«^ 
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^itj  the  expenses  thas  inoarred.  In  a  case  like 
the  present,  where  the  works  are  executed  nnder 
the  powers  conferred  apon  the  local  aathority  by 
the  69th  section  of  the  Public  Health  Act  18^, 
there  are  two  modes  provided  for  recovering  uch 
expenses,  first,  the  total  amonnt  of  expense  is 
apportioned  amongst  the  owners  of  the  premises 
supposed  to  be  improved  and  benefitea  by  the 
works,  according  to  their  several  frontages,  and 
then  the  amonnt  so  apportioned  is  to  be  recovered 
by  sunimary  proceedings  taken  by  the  locaEd 
authority  against  such  owners;  secondly,  by 
declaring  the  expenses  to  be  private  improvement 
expenses.  The  result  of  the  first  mode  is  to  throw 
the  expenses  either  in  one  sum  or  by  instalments 
(sect.  146)  upon  the  owners;  tiiat  of  the  second 
is  to  throw  the  expenses  in  anv  event  over  a 
period  of  years  (sect  90),  and  so  throw  a  portion 
of  the  expense  upon  the  occupier  or  person  naving 
a  less  interest  than  the  whole  fee  simple  (sect.  91). 
The  course  of  proceeding  when  the  first  mode 
is  adopted  is  as  above  mentioned  for  the  surveyor 
to  apportion  the  total  expenses  of  the  execution 
of  the  works  amonest  the  different  owners  of  the 
land  presumedly  benefited  by  their  execution, 
aocoroing  to  frontages,  and  such  ai^rtionment 
is  conclusive  upon  each  owner  at  the  expiration 
of  three  months  from  the  service  of  a  notice  of 
the  apportionment  upon  him:  (Sect.  63  of  the 
Act  of  1858).  The  course  of  proceeding  when  the 
expenses  are  either  by  enactment  private  im- 
provement expenses  (sect  76),  or  are  declared  by 
the  local  authority  to  be  such,  is  for  the  authority 
to  make  a  rate  ncxr  the  amount  of  expenses  upon 
the  occupiers  of  the  premises  in  respect  of  which 
they  have  been  incurred,  called  a  private  improve- 
ment rate,  sufficient  to  disoharffe  such  expenses 
(sect  90,  Act  of  1848),  and  to  enforce  the  payment 
of  the  sum  assessed  in  default  of  payment, "when 
due,  and  for  fourteen  days  after  demand  in 
writing/'  by  proceedings  before  a  justice :  (sect. 
103).  These  being  the  general  provisions  of  the 
statutes  in  question,  the  question  upon  which  our 
judgment  is  asked  arises,  viz..  Whether  the  latter 
part  of  the  62nd  section  of  the  Act  of  1858  applies 
to  the  summary  proceedings  against  the  owners 
referred  to  in  the  69th  section  of  the  Act  of  1848, 
so  as  by  implication  to  make  a  demand  neces- 
sary, from  notice  of  which  the  period  of  limita- 
tion is  to  be  reckoned,  or  whether  it  is  limited 
to  the  second  mode  of  recovering  the  expenses 
incurred,  viz.,  when  they  arn  declared  to  be  private 
improvement  expenses,  and  a  rate  is  made  upon 
the  occupier.  Now  the  present  complaint  is 
undoubtedly  a  summary  proceeding,  and  in  the 
language  of  the  62nd  section  the  expenses  are 
sought  to  be  recoverable  |in  a  summary  manner, 
and  the  only  question  can  be  whether  the  next 
following  words  in  the  62nd  section,  viz.,  "  in- 
curred in  works  of  private  improvement "  are  used 
in  the  general  sense  of  works  executed  upon 
private  propertVf  and  t-endinfl:  to  improve  them,  or 
are  to  be  limited  to  expenses  declared  to  be 
private  improvement  expenses,  and  for  which  a 
private  improvement  rate  has  been  made.  Now 
it  must  be  observed  that  if  the  narrower  sense  is 
put  upon  these  words,  this  branch  of  the  62nd 
section  would  be  rondered  superfluous:  for  as 
already  pointed  out  bv  the  express  language  of  the 

J03rd  section  of  the  Act  of  1848,  proceedings  can-  _ 
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fourteen  days  after  it  has  been  lawfully  demanded 
in   writing,  and  as  such  a  demand  is  therefore 
necessary  to  make  the  "  matter  of  oomplaint " 
complete,  the  six  months  limitation  provided  bj 
t*  e  11  &  12  Yict.  c.  43,  applies  to  that,  and  the 
e  !actment  of  the  62nd  section,  if  so  limited,  was 
thortfore  unnecessary.    We  think,   therefore,  we 
are  wc  11  warranted  in  holding  that  when  the  Legb- 
laturo  says  that  the  time  is  to ,  be  reokoiied  as  in 
the  62nr  dection  in  "  all  "  summary  proceedings, 
their  object  was  to  extend  the  demana  to  prooeed- 
ings  Uke  the  present,  in  order  that  the  owner  liable 
might  have  a  distinct  vrritten  denumd  before  he 
could  be  compelled  to  pay.    It  is  no  doabt  true  that 
in  the  69th  sect  a  provision  is  made  forgiving  the 
owner  a  notice  of  the  apportioned  sum  which  be 
is  alleged  to  be  liable  to    pay;     but  no  sodi 
provision  is  found  in  sects.  49,  51,  54^  58,  and  60, 
m  which  similar  summary  proceedings  are  pro- 
vided for  recovery  of  similar  expenses,  and  without 
a  demand  the  party  liable  wonla  be  exposed  to  pro- 
ceedings the  moment  the  works  were  completed, 
without  having  any  means  of  kfiovnngthe  amount 
of  his  liability,  or  that  it  had  in  fbct  accrued.    Wa 
think,  therefore,  that  the  Legislatnre    has   de- 
signedly made  use  of  the  larger  words,  **  works  of 
public  improvement,*'  instead  of   the    narrower 
ones,  "  expenses  declared  to  be  private  improve- 
ment expenses."    No  doubt  some  little  difficulty 
arises  in  this  construction  from   the  oonciudiog 
language  of  the  62nd  section,  which,  in  speaking 
generally  of  the  service  of  "  notice  of  denumd  '*  as  <S 
a  known  and  existing  reouisite,  instead  of  specificalljr 
enacting  that  a  demana  shall  be  made,  seems  to 
imply  the  existence  of  some  prior  specific  legislatire 
enactment  requiring  a  demand ;  bat  it  is  to  be  ob- 
served that  in  the  103rd  section  the  demuod  is  in- 
troduced in  somewhat  the  same  language  of  con- 
dition, and  we  do  not  think  that  this  difficulty  (if 
it  be  one)  is  sufficient  to  oatweigh  the  coarse  of 
reasoning  which  induces  us  to  answer  the  first 
question  pat  to  us  by  saying  tbskt  a  demand  ii 
necessary,  from  which  the  six  months  in  the  11th 
&  12th  Vict  c.  43,  s.  11,  is  to  be  reckoned.    In 
the  coarse  of  the  ailment  Tarioos  cases  were 
referred  to  by  one  side  or  the  other  in  sapport 
of  their  contention.  The  case  of  Jcuiomb  t.  Dodgitm 
(3  B.  &  8. 461),  which  was  first  cited,  is  clearlj  as 
authority  for  holding  that,  at  all  events,  the  poriod 
of  three  months  from  the  notice  of  apportion- 
ment, which  is  the  period  given   to  the  oimer 
within  which  he  may  dispute  the  appcvtionmen!, 
is  to  be  excluded  from  the  computation  of  the  six 
months  within  which  the  oomplaint  is  to  be  made; 
but  as  in  that  case  thero  was  a  demand  made  tt 
the  expiration  of  these  three  months,  the  decision 
does  not  appear  to  be  in  opposition  to  the  oondii- 
sion  at  wnich  we  have  arrived  upon  princqikL 
The  principle  upon  which  tne  case  of  Addium  v. 
LahcXmandiere  (1  E.  &  E.  41)   is  decided  is  in 
accordance  with  our  decision;  and  the  case  ot 
EddUston  v.  Frawn4  (7  G.  B.,  N.  S.«  568),  althoogk 
at  first  sight  apparently  an  aathority  to  the  con- 
trary, is  not  so  really,  for  alUiough  the  case  wm 
decided  after  the  passing  of  the  Local  GoveninMBl 
Act  of  1858,  the  proccMings  in  qnestkm  in  thil 
case  had  taken  place  before  its  paBsing,  and  ths 
court,  upon  that  ground,  declined  to  apply  ^ 
62nd  section  of  the  Act  to  prooeedinga  mmmifir"^ 
before  its  passing.    This  Dcdng  ao^  tiia  qaestioa 
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the  62Dd  section,  and  we  answer  that  question  in 
the  negative.  Oar  reasons  for  this  are  that  notice 
of  apportionment  is  desired  to  fulfil  a  very  dif- 
ferent office  from  the  notice  of  demand.  It  is  a 
step  in  the  machinery  provided  for  the  purpose  of 
ascertaining  the  liabihty  of  the  owner;  there  is 
not  at  the  time  it  is  served  any  liability  to  pav  the 
apportioned  sum,  nor  can  there  be  until  the  lapse 
of  three  months  afterwards,  and  in  the  event  of 
the  owner  successfully  disputing  the  apportion- 
ment, that  sum  so  apportioned  will  never  become 
due.  What  we  think  the  62nd  section  requires  is 
such  a  document  as  shall  bring  clearlv  and 
pointedly  to  the  mind  of  the  person  in  default 
that  he  is  then  required  to  pay  the  sum  which  has 
been  in  some  way  found  to  be  due  from  him.  With 
these  answers,  therefore,  we  remit  this  case  to  the 
justices  for  further  adjudication. 

Judgment  for  appellant. 

Solicitors  for  appellant,  Nicol,  San,  and  Jones, 

Solicitors  for    respondent,   Morrisons,    for    0, 
Carter  Morrison,  Beigate. 

Solicitor  for  the  justices,  /.  Merrick  Head, 
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B«port6d  by  S.  Huts,  Esq.  Barriater-at-Law. 


Monday,  AprU  23, 1877. 
SoFEB  V,  Mayor  of  Basingstoke  and  othbbs. 

Mtmicipal  election —  Objection  to  nominaiion  po/per 
— Situaiion  of  qualifying  property  of  seconder — 
Immaterial  misdescription — Municipal  Elections 
Act  1875  (38  ^  39  Vict,  c,  40). 
Stib'Sect.  2  of  sect,  1  of  the  Municipal  Elections 
Act  1875  requires  thai  at  any  municipal  election 
every  candidate  shall  he  nominated  in  writing 
subscribed  by  two  enrolled  burgesses  of  the  borough 
or  ward  for  which  the  election  is  held  as  proposer 
and  seconder,  and  by  eight  other  burgesses  as 
absenting  to  the  nomination.  The  first  schedule 
to  the  Act  provides  a  form  of  nominalian  paper, 
to  which  is  appended  afoot-note  to  the  effect  that 
"  the  number  on  the  burgess  roll  of  the  burgess 
subscribing,  with  the  situation  of  the  property  in 
respect  of  which  he  is  enrolled  on  the  burgess 
roll,*'  must  be  added. 
The  situaiion  of  the  property  in  respect  of  which  a 
seconder  of  a  candidoUe  subserved  a  nomination 
paper  was  entered  as  "  High-street."  The  name 
hwi  recently  been  changed  to  "  Winchester^street,'* 
There  was  no  dispute  as  to  the  identity  of  the 
seconder.  The  nominaiion  paper  was  oMected  to 
as  irregular,  and  the  mayor  allowed  the  objection, 
when  Vhe  other  candidates  were  returned  without 
a  contest.  Upon  appeal  it  was 
Held  that  the  misdescription  was  immaierial,  and 

that  the  election  was  therefore  void. 
John  Bttbgess  Sofeb  presented  a  petition  under 
the  Municipal  Elections  Acts  1872  and  1875,  to  the 
court  to  the  following  effect.  He  stated  that  he 
was  a  candidate  for  the  office  of  councillor  of  the 
borough  of  Basingstoke,  at  the  election  held  on 
Ist  Nov.  1876;  tlmt  he  was  duly  nominated  by  a 
nomination  paper,  subscribed  by  two  enrolled  bur* 
^sses  of  the  said  borough  as  proposer  and  seconder, 
and  by  eight  odier  burgesses ;  tlu^t  an  objection  was 
taken  to  his  nomination  paper  before  the  mayor  of 
the  said  borough,  upon  the  ground  that  the  situation 
of  the  property  in  respect  of  which  his  seconder 


was  enrolled  on  the  burgess  list  was  imi>roperly  de- 
scribed upon  his  nomination  paper  as  being  "  High- 
street,"  whereas  the  property  is  describe  on  the 
burgess  roll  as  being  "  Winton-street ;"  that  High- 
street  is  the  name  by  which  the  street  in  question 
was  and  is  generally  known,  its  name  having  been 
very  recently  changed  to  Winchester  or  Winton- 
street  ;  that  no  one  could  be  misled  by  its  being 
called  High -street,  and  that  the  Mayor  gave  his 
decision  allowing  the  objection,  whereby  the  peti- 
tioner lost  his  election.  The  petitioner  prayed 
that  the  election  might  be  determined  to  be  void. 
A  special  case  was  subsequently  ordered  to  be 
stated  for  the  opinion  of  the  court,  pursuant  to  35 
A  3diyict.  c.  60,  8.  15,  sub-sect.  6,  and  mle  37  of 
Michaelmas  Term  1872. 

The  special  case  stated  the  facts  above-men- 
tioned, and  set  out  the  subscription  of  the  seconder 
of  the  nomination  paper  as  loUows :  "  649,  John 
Owen,  of  High-street.  It  added  that  the  name 
painted  upon  the  street  in  question  is  **  Win- 
chester-street." The  question,  therefore,  left  for 
the  opinion  of  the  court  was.  Whether  the  objec- 
tion was  good  in  substance?  Should  the  court  be 
of  that  opinion,  judgment  was  to  be  given  for 
the  respondents ;  if  otherwise,  for  the  petitioner. 
Costs  were  to  be  in  the  discretion  of  the  court. 

Charles,  Q.O.  and  Lord,  for  the  petitioner. — ^The 
seconder  was  sufficiently  described.  In  Knowles 
V.  Brooking  (2  0.  B.  226),  an  objector's  place  of 
abode  being  wrongly  described  on  the  list  of 
voters,  he,  in  the  signature  to  his  notice  of  objec- 
tion, gave  his  true  place  of  abode,  and  not  the 
abode  mentioned  in  the  register,  and  it  was  held 
that  the  notice  was  correctly  signed.  They  cited 
Bear  y.  Jones  (a). 

Crumjf,  for  the  respondents. — ^The  question  is 
whether  any  address  other  than  that  on  the  bur- 
gess roll  can  be  subscribed  by  a  person  nomina- 
ting another  for  a  municipal  office.  The  burgess 
roll  is  the  onlv  document  by  which  the  mskjoT  can 
be  guided.  In  a  large  town  it  is  impossible  for 
the  mayor  to  know  every  one,  and  in  a  small  town 
he  is  not  called  upon  to  make  use  of  what  private 
knowledge  he  has.  Under  b&6  Will.  4,  c.  76,  nomi- 
nations were  oral  and  not  written,  and  the  persons 
nominated  could  be  identified.  Sect.  142  of  that 
Act  provided  for  ioaccuracies  in  voting  papers. 
The  Act  which  afterwards  introduced  nomination 
papers  made  no  provision  for  inaccuracies  in  them, 
although  it  continued  the  saving  clause  of  the 
earlier  Act :  (Malher  v.  Brown,  L.  Aep.  1  C.P.  659 ; 
34  L.  T.  Bep.  N.  8.  869).  So  long  as  there  is  any 
inaccuracy  it  is  immaterial  in  what  part  of  the 
paper  it  is.  The  description  must  strictly  comply 
with  the  requirements  of  the  Act. 

Reg  V.  Plenty,  L.  Bep.  4  Q.  B.  346  ; 

CaVver  y.  RoberU,  25  L.  T.  Bep.  N.  S.  751. 

(a)  In  Bear  y.  Jones,  Docwra,  and  PamWm,  a  oase 
heard  in  the  Common  Pleoe  Division  on  Jon.  20.  1877, 
the  petitioner  was  nominated  as  a  oandidate  for  eleotion 
to  the  office  of  connoiUor  of  the  borough  of  Coloheeter ; 
and  it  was  objected  to  his  nomination  paper  that  his 
"plaoe  of  abode"  was  entered  as  of  ^'St.  Botolph's 
House,"  whereas  against  his  name  on  the  borgesa  roU 
was  entered  "St.  tfotolph*B  House.  Magdalen-street." 
The  defendant  Papillon,  who  was  then  mayor,  allowed 
tiie  objection. 

Lord  Ck>i.XBnMn,  G.  J.  and  Qsovs,  J.  held  that,  taking 
a  common  sense  view  of  the  case,  the  place  of  abode  waa 
sufficiently  described,  there  being  no  assertion  that  it 
did  not  sufficiently  designate  the  residence  of  the  candi- 
date ;  and  overruled  the  ob\aQ*aa?a.^'«^^3o.^iw^^  -w^ssasiw^iiw 
I  tbsT«Boa«ii^«a\a«i!Q«o\^bAi&a!Ht(t. 


MAGISTRATES'  OASES. 


O  J.  DiT.] 


CalDOV  V,  PlULL. 


[C.P.  Dn. 


Dbnux,  J.  —  Jndgment  mnet  be  for  the  1 
patitioner,  who  aays  that  High-Btreet  is  the  name 
whereb;  the  street  was  and  still  ia  generally 
known,  in  which  the  propertv  of  hia  aeoonder 
u  aituate,  that  the  name  of  the  atreet  has  only 
vary  raoentl;  been  changed  from  EiRh-street  to 
WindisBter  or  'Winton  atreet,  and  that  no  one 
in  bot  was  or  conld  be  misled  by  the  deecription 
thereof  as  Eigh-Btreet,  inatead  of  Wiooheater 
or  Winton- street;  which  facts  are  admitted 
b*  the  respondents.  The  aotoal  question  is 
whether  a  persoa  who  signs  a  nomination  paper  as 
a  seconder  of  a  candidate  for  election  lo  a  mnni- 
oipal  oSoB)  and  osea  bis  own  name  and  number  on 
th«  bmveu  roll,  adding  as  his  residence  the  henne 
in  whioh  he  really  resides,  but  naming  the  street 
in  which  it  is  situated  by  a  name  which  it  recently 
bore,  complies  with  the  proTiaions  of  the  MoaicipfU 
Electiana  Act  1875.  Our  deoiaioD  tame  upon  the 
oonstmction  of  sub-seot.  2  of  sect.  1  of  that  Act, 
which  requires  that  everj  candidate  for  a  mnni- 
oipal  office  shall  be  nominated  in  writing,  and  hia 
nomination  paper  snbsoribed  by  two  burgeaees  as 
proposer  ana  secxmder,  and  by  eight  other  borgesBea 
U  assenting  to  the  nomination.  Itia  not  objected 
that  the  namea  and  plaoee  are  not  mentioned,  bnt 
tiiat  the  descriptions  vaiy  from  the  form  No.  2  br 
the  first  Bohedule  to  the  Act  required  to  be  fol- 
lowed, at  least  in  substance,  by  the  sub-section 
abore.  But  there  is  a  foot-note  to  the  exemplar 
si^noturee,  "  G.  H.,  of  .  .  .  ."  &a.,  in  the  form  re- 
quiring the  addition  of  "the  number  on  the  burgees 
roll  of  the  burgess  subscribing,  with  the  sitnation  of 
the  property  m  respect  of  which  he  is  enrolled  on 
the  bui^iess  roll."  This  prorision,  relating  to  the 
situation  of  the  qnalifying  property,  is  ^e  one 
upon  which  the  dispute  has  arisen.  It  cannot 
be  neoessaiy  that  the  description  of  a  burgess 
upon  a  nomination  paper  should  be  exactly  the 
same  as  that  upon  the  burgess  rolL  There  are 
many  cases  in  which  there  may  be  a  fairer  desorii)- 
tion.  For  instance,  a  sub-dirision  of  a.  street  may 
have  taken  place.  A  High  street  may  have  been 
divided  into  several  streets,  terraces,  places,  or 
crescents.  No.  6,  High-street,  may  have  beoome 
No.  10,  Glads  tone- terrace.  In  that  case  the  latter 
address  would  be  more  aooniBte  than  the  former. 
All  that  is  required  by  the  Act  is  that  the  person 
should  be  identified,  which  is  to  be  done  by  his 
name,  his  number  upon  the  burgess  roll,  and  the 
situation  of  the  property  in  reap«ct  of  which  he  is 
enrolled,  being  set  out.  Is  there  any  authority  to 
the  contrary  P  The  case  of  italker  v.  Broton,  which 
was  cited  by  the  reepondente'  counsel,  is  rtdiher  an 
authority  against  them,  because  the  principle 
upon  which  the  court  there  proceeded  was  that 
the  fsaae  fell  within  the  letter  of  the  Act  which  it 
was  bound  to  aonscrue  strictly.  The  mis-deacrip- 
tion  there  was  about  a  matter  as  to  which  there 
oonldnut  betwo  things  tme,  that  is,  as  to  the  name 
of  the  candidate.  His  name  was  entered  as 
*"  Robert  V."  for  "  Bobert  Vicars,"  and  the  ground 
of  decision  was  that  although  "Will."  or"Willm." 
are  recognised  at  law  as  "  William,"  the  letter 
"W."  atoDO  is  not;  and  therefore  that  "  V."  oould 
nut  be  recognised  as  "  Vicars,"  that  is,  as  the  Chris- 
tian name  required  by  law  to  be  set  out.  The  sub- 
ject mutter  also  of  that  case  is  different  from  that 
of  the  present  one.  The  other  cases  cited  aiao 
diSer.  In  them  the  person  had  changed  his 
rmideaoe.  I  think  the  deacriptioa  "  High- 
street  "  true  in  every  material  eeiue.  becaioBe  uu 


one  could  be  misled;  and  that  therafitre  the  Mayer 
ought  not  to  hare  held  l^e  mrainatiaa  hi  im- 

liOPKs,  J. — I  do  not  adopt  the  riair  that  the 
description  at  the  foot  of  the  Domination  paper 
Bhonld  be  aotually  identical,  or  in  pnoisdy  the 
same  words,  as  the  description  upon  the  borgen 
rolL  The  seconder  shooldbe  so  deacvibed  Uiat  be 
niay  be  identified.  That  ha  oan  be  mo  ban  is  not 
disputed. 

Judgment  for  (As  pefiftoner,  vtUk  ooaU  ajaiari 
ou  poriist  except  the  Mayor. 

Sohdtor  for  the  petitioner,  0.  ifoyor  Ooote. 

Solicitor  for  the  reapondeata,  Beott,  for  W.  B. 
Savleu,  Basinirstoke. 


4prtl  26  and  37, 1877. 

CuJtow  o.  PrxiiTj.  (a) 

The  Eedeiitutieai  DOapidatuiiu  Aot  1871  (34  ^  35 

Viet.   eap.   43),    mtrf.    29— 5«fi»jF0r'«    report— 

Provition  eu  to  time  direelory  or  ititperative. 

Beet.  29  of  the  Ecde»i<utieal    DOofpidatione   Ad 

1(171  reqairet  the  hithojt  of  a  diooeee,  %nthim  Itrw 

months  after  the  aooidanee  of  a  benisfiee,  to  direet 

the  ecdeeiaelieal  twrveyor  to  inepect  aitd  report 

upon  dilapidation*  : 

HeCd,  that  thie  requireriteat  it,  tuto  time,  direelory 

and  not  imperafioe,  and  thai  the  right  of  aettm 

for  them  i»  not  lost  to  an  ineomimg  wtcHMbeat  ij 

the  bishop'*  delay. 

As  action  was  brought  by  the  pUining  to  reconr 

I17i.  16«.  6d.  for  dil^idations  in  reapeot  of  the 

benefice  of  Sldrwitb,  in  the  diooese  of  Cariisle, 

claimed  as  due  on  en  order  alleged  to  have  been 

made  under  the  provisions  of  tha  jj- -■-----■^ -' 


had  been  set  down  for  argument,  by  an  order  of 
oourt,  a  special  case  was  oraered  to  ba  stated  bx 
the  opinion  of  this  Division. 
I  The  case  set  forth  the  fc^owing  facta:  Us 
defendant  resigned  the  said  benefice  on  Srd  July 
1874,  and  was  succeeded  by  the  plaintiff,  who  ms 
I  admitted  on  6th  Jan.  1875. 

.  On  the  10th  Nov.  1874,  the  Bishop  of  Carlisle 
directed  the  diocesan  surveyor  to  inspect  (he 
'  bnildings  of  the  benefice  of  Skirwitik,  and  torn- 
'  port  toliim,  in  accordance  with  the  pronsions  of 
I  the  above  Act,  what  sum  (if  bot)  waa  requiied  to 
malce  good  the  dilapidationa  for  whitdi  the  kate 
I  incumbent  was  liable;  and  to  send  oopieeoftlia 
I  report  to  both  incumbents;  and  to  oertify  the 
dispatch  of  snob  copies.  On  llth  Jan.  1875,  ths 
I  surveyor  inspected  the  said  bnildinge,  and  re- 
,  portea  that  the  sum  of  1I8I.  was    reqtdiad  to 

make   good    such    dilapidationa.    Tha  f 
,  ara    situated   in   a   position    much    azi 

I  high  winds   and    bad  weather.    Tha*  i 

unoccupied  and  unrepaired  frcun  3ni  July  1874 
until  llth  Jan.  1875,  and  the  aurveyor  <ud  net 
I  see  them  until  the  latter  data.  The  defasidit 
I  objectad  to  the  report  on  the  groand  that  the  in- 
spection was  not  mode  within  du«e  months  from 
I  the  avoidance  of  the  beuefioe,  as  reqaiied  by  aeet. 
29  of  the  above  Act,  but  waa  dalajM  till  a&v  U 
I  months.  The  surveyor,  being  called  spoato  report 
'.  the  amount  of  rapairs  which  mi^it  taava  faaooas 
\  nvoswKTj  &.Mr\m%  ^ian  ux.  months  aftar  miiiaans 


MAGISTRATES'  OASES. 


548 


O.P.  Div.] 


Oaldow  v.  Pdcell. 


[O.P.  Div. 


certified  the  sum  of  Si.  6d.,  which  reduced  the  sam 
of  1182.  to  117{.  168,  6d.,  the  amount  saed  for.  On 
3l8t  March  1875,  the  bishop  made  an  order  stating 
at  the  above  nnm  the  amount  for  which  the  de- 
fendant as  snch  late  incumbent  was  liable. 

The  question  for  the  consideration  of  the  court 
was  whether  the  plaintiff  could  recover  from  the 
defendant  the  said  sum  of  1172  16^.  6d,  This 
turned  upon  whether  the  words  of  sect.  29, 
namely,  "  within  three  calendar  months  after  the 
avoidance  of  any  benefice,"  are  directory  or  im- 
perative. 

Qibha,  for  the  plaintiff. — ^The  time  is  directory 
only. 

Olea/ves  v.  Mckrrmer,  L.  Bep.  1  Ex.  Div.  107  ;  34  L.  T. 

Bep.  N.S.496; 
Wrighi  v.  Danfiss^  L.  Bep.  1. 0.  P.  Div.  638 ;  33  L.T. 

Bep.N.  S.858; 
Rochester  v.  The  Qumh,  £.  B.  A  E.  1024 ; 
Reg.  T.  Ingdlls,  L.  Bep.  2  Q.  B.  Diy.  199 ;   35  L.  T. 
Bep.  N.  S.  552. 
The  court  must   consider  the  balance  of    con- 
venience. 

Stavdey  HiU,Q.O.  and  /.  Edge,  for  the  defendant. 
— The  cases  cited  refer  to  delay  in  the  performance 
of  public  duties,  and  not  of  private  ones.  They 
quoted 

Grippe'  Law  of  the  Clergy,  818 ; 

Hotoord  Y.  BoddingUm,  deoided  27th  Feb.  187?,  by 

Lozd  Penzanoe. 
Vaux  Y.  Vollans.  4  B.  A  AdoL  525 ; 
Botoman  y.  Blyih,  7  E.  A  B.  26. 

Sect.  33  requires  that  the  incumbent  shall  send 
in  to  the  Bishop  his  objection  to  the  surveyor's 
report  within  a  month,  but  the  Bishop  may  receive 
an  objection  transmitted  at  a  later  period.  There 
are  no  such  qualifying  words  as  to  time  in  sect.  29. 

Denman,  J. — In  this  case  judgment  will  be  for 
the  plaintiff.  The  question  is  one  which  is  thrown 
out  as  doubtful,  and  not  decided,  by  Bramwell  and 
Amphlett,  BB.,  in  the  case  of  Oleave$  v.  Marri/ner. 
Our  attention  has  been  called  to  a  short  state- 
ment by  them  in  that  case,  in  which  they  ex- 
pressed a  kind  of  doubt  whether  the  section  upon 
which  this  case  turns  is  only  directory.  Is  sect. 
29  then  directory,  or  imperative,  so  far  as  regards 
the  first  four  words,  "  within  three  calendar 
months  P"  It  has  been  held  in  Oleavee  v.  Marriner, 
that,  so&r  at  any  rate  as  the  surveyor  is  concerned, 
there  is  no  fixed  time  within  which  he  is  bound  to 
inspect  and  report ;  but  it  is  now  contended  that 
the  clause  as  to  time  must  be  strictly  construed 
as  against  the  bishop,  and  that  if  he  gives  his 
direction  to  his  surveyor  to  report  a  day  too  late 
the  whole  transaction  will  become  null  and  void ; 
and  the  order  of  the  bishop  one  upon  which  no 
action  can  be  brought  Now  sect.  53  enacts  that 
without  such  an  order  no  sum  shall  henceforth  be 
recoverable  in  resoect  of  dilapidations,  and  it  is 
contended  by  the  defendant  that  this  section  pre- 
vents any  action  from  being  brought  which  is  not 
supported  by  an  order  made  strictly  under 
the  provisions  of  this  Act.  But  I  think  that  is 
putting  too  narrow  a  construction  upon  the  words 
nsed  in  that  section,  "  unless  the  claim  for  such 
■um  be  founded  on  an  order  made  under  the  pro- 
vision of  this  Act."  They  are  capable  of  a  milder 
construction,  and  there  are  many  analoffous  cases 
upon  the  construction  of  Acts  of  Parliament  in 
wnioh  strong  words  directing  particular  acts  to 
be  done  under  their  provisions  have  been  held  to 
mean  acts  done  substantially  in  pursuance  of  an 
intention  to  follow  the  provisions  of  such  Acta. 


Such  cases  would  not,  certainly,  be  authorities  for 
giving  the  words  of  this  Act  a  loose  construction ; 
but  in  my  opinion  they  are  sufficient  to  enable  us 
to  hold  that  an  order  may  be  made  by  the  bishop, 
which  would  not  be  vitiated  by  delay  in  giving  direc- 
tions to  the  surveyor,  and  that  we  should  construe 
sect.  29  to  be  directory  only.  Upon  this  question, 
whether  the  words  of  sect.  29  are  imperative  or 
directory,  so  far  as  I  can  find,  it  would  not  be  easy 
to  lav  down  a  stricter  rule  than  that  laid  down  by 
Lord  Campbell  in  the  case  of  Liverpool  Borough 
Ba/nk  v.  Turner  (2  D.  F.  &  J.  502 ;  3  L.  T.  Eep. 
N.  8.  474),  mentioned  by  Sir  Peter  Maxwell  in  his 
work  upon  the  construction  of  statutes,  who  says 
(p.  331),  "  When  a  statute  commands  that  some- 
tning  shall  be  done,  or  done  in  a  particular  man- 
ner, the  important  question  anses,  when  the 
statute  is  silent  respecting  it,  whether  the  com- 
mand is  to  be  considered  as  a  mere  direction  or 
instruction  of  no  obligatory  force,  and  involving 
no  invalidating  consequences  for  its  disregard; 
or  as  imperative,  with  an  implied  nullification  for 
disobedience.  No  rule  can  be  laid  down  for  deter- 
mining this  question  beyond  the  general  one,  that 
it  depends  on  the  scope  and  object  of  the  enact- 
ment. Though  a  command  to  do  a  thing  in  a 
E articular  wajr  does  not  necessarily  imply  a  pro- 
ibition  to  do  it  in  any  other  way,  it  would,  never- 
theless, clearly  imply  it,  if,  without  it,  the  com- 
mand would  be  nugatory,  and  the  aim  and  object 
of  the  Legislature  defeated."  In  the  same  work 
a  number  of  authorities  are  cited,  and  two  or  three 
other  observations  are  worthy  of  mention,  because 
thej  fiEurly  sum  up  the  doctrines  of  law  upon  the 
subject.  At  page  333  the  author  says,  "  A  strong 
line  of  distinction  may,  in  general,  be  drawn 
between  cases  when  the  provisions  affect  a  public 
duty,  and  those  which  relate  to  a  privilege  or 
power.  When  powers  and  privileges  are  granted, 
subject  to  compliance  with  certain  regulations  or 
conditions,  it  seems,  in  fl:eneral,  not  contrary  to 
justice  or  policy  to  exact  a  rigorous  observance  of 
them,  and  it  is  therefore  probable  that  such  an 
observance  was  deemed  essential  by  the  Legisla- 
ture. But  when  a  public  duty  is  imposed,  and  the 
statute  requires  that  it  shall  be  periormed  in  a  cer- 
tain manner,  or  within  a  certain  time,  it  is  difficult 
to  believe  that  the  L^slature  intended  the  injustice 
and  inconvenience  to  others  which  would  result  if 
the  act  to  be  done  were  of  no  legal  validity,  unless 
the  directions  of  the  statute  were  strictly  observed. 
In  general,  then,  it  seems  there  where  a  statute 
confers  a  privilege  or  a  power,  the  re^lative 
provisions  which  it  imposes  on  its  acquisition  or 
exercise  are  essential  and  imperative.  Abroad 
line  of  distinction  is  drawn  further  on,  at  page 
337,  "  On  the  other  hand,  where  the  prescriptions 
of  a  statute  relate  to  the  performance  of  a  public 
duty,  they  seem  to  be  generally  understood  to  be 
merely  instructions  for  the  guidance  and  govern- 
ment of  those  on  whom  the  duty  is  imposed,  or 
directory  only.  The  neglect  of  them  may  be 
punishable,  mdeed,  but  it  does  not  affect  the 
validity  of  the  act  done  in  disregard  of  them.  To 
^ve  them  that  effect  would  often  lead  to  serious 
inconvenience  and  absurdity."  The  author  pro- 
ceeds to  g^ve  illustrations,  and  then  adds,  at  page 
340,  '*  In  all  cases,  however,  the  question  as  to 
the  Le^lature  intending  a  provision  to  be 
imperative  or  directory,  in  the  sense  ahQ^^-\&ssc^- 
tioned,  whetVierc  \\.  ^r^^an&  \sl  t«k^r«X»^  ^^'o^^'st 
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weisluD^  the  oonaeqnenceB  oF  either  view.  Where 
the  L^^lature  has  expressed  no  intention  on  the 
point,  that  intention,  aboald  be  impated  to  it 
which  is  moat  probable;  and  it  most  be  that 
whioh  is  most  oonsistent  with  reason,  and  a  dne 
regard  to  convenienco  and  jnatioe."  ApplvioK 
these  prindples,  which  we  are  warrautea  in 
doing  npon  the  cases  which  are  cited  in 
the  work,  on  exery  ground  the  words  of  the  enoot- 
ment  before  na  muat  be  held  to  be  director;,  and 
not  imperaCiTe.  In  the  first  place,  the  statute  is 
not  one  which  for  the  first  time  □ODfers  a  power  or 
a  privilege.  It  deala  with  the  existing  right  of 
recorering  for  dilapidations,  bnt  aaya  that  they 
shall  be  reoorered  in  a  different  waj.  It  ^vea  an 
action  to  the  aotnal  inonmbeDt,  both  for  his  own 
benefit  and  for  the  benefit  of  the  liring,  and  im- 
poses upon  the  bishop  the  dn^  of  setting  the  pro- 
oeedingB  in  motion  ;  and  there  is  an  appeal  against 
the  oraer  of  the  bishop  when  it  ia  made  npon  the 
sarrefor's  report.  Then,  this  is  a  statnto  imposing 
ft  pnolio  dnty  npon  the  bishop  for  public  pur- 
posaa,  that  la,  for  enabling  proper  steps  to  be 
taken  to  compel  payment  of  money,  dne  from  an 
outgoing  incumbent,  or  his  eatate,  for  repairs  re- 
(jnired  to  be  done  to  the  baildinsa  of  his  benefice, 
into  Queen  Anne's  Bounty  Fund ;  and  it  only 
makes  the  plaintiff  the  instrument  of  carrying 
out  the  previonaly  existing  rights.  The  biahop, 
having  thos  a  public  duty  to  perform,  the 
mere  fact  that  he  neglects  to  perform  it 
at  the  proper  time,  does  not  render  the  provisions 
of  the  Aot  void ;  and  on  this  groand  it  ia  reaaon- 
able  tn  assume  that  the  section  was  intended  to  be 
directory  and  not  impenttiv&  Upon  both  gronnds, 
therefore,  that  this  ia  not  a  atatnle  conferring  a 
power  or  a  privilege,  bnt  one  whioh  imposes  a  pub- 
lic duty,  the  section  most  be  held  to  be  directory. 
But  there  ia  also  a  higher  gronnd,  namely,  that  of 
convenience  and  justioe.  There  are  no  words 
making  the  clause  imperative.  If  we  were  so  to 
hold  it,  we  should  in  eSeot  take  away  the  right  of 
action  for  dilapidations  in  the  event  of  the  bishop 
delaying  for  one  day  only  to  direct,  the  surveyor  to 
inspect.  The  whole  right  of  an  incoming  incum- 
bent to  recover  against  on  outgoing  incumbent 
would  be  gone,  and  the  latter  would  oe  tree  from 
all  liability  al  law.  This  would  ^ive  rise  to  giave 
inconvenience,  and  defeat  the  intention  of  the 
AcL  If,  on  the  couirary,  we  hold  the  section  to 
be  directory  only,  we  should  not  prevent  the  bishop 
for  acting,  even  if  he  were  to  be  ao  for  wrong  as 
not  to  comply  with  the  rcqnirements  of  the  Act  as 
to  time;  and  if  he  acted  onfairty  there  would  bean 
appeal,  bringing  with  it  a  review  of  the  repcrt  of 
the  surveyor  and  of  the  order  of  the  bishop.  Here 
the  defendant  has  had  all  the  benefit  of  an 
appeal,  although  he  neglected  to  take  advantage  of 
bis  right  to  reonire  a  re-sarv«y  becanse  he  thought 
the  words  of  the  section  imperative.  Ur.  Oibbs 
has  cited  many  cases  before  na.  They  alt  relate 
to  the  nou'Sppointment  to  office — moatly  of  per- 
sona who  are  to  act  in  public  capecitiea  in  relation 
to  the  poor— and  are  open  to  the  obaervation  that 
where  a  laige  number  of  the  public  are  concerned 
thinga  would  come  to  a  stsnd-atill  if  provisions 
relating  to  time  were  imperative ;  and  the  Court 
of  Qneen'a  Bench  haa  so  decided,  and  haa  given  a 
remedy  for  a  delay  by  way  of  mandamv». 
TbJB  case  is  not  of  Buch  general  importance, 
iE>ut  I  ranuot  mesanre  a  pnbVic  dvtj  \>j  &«gTee». 
Ite  case  dted  bj  Ur.  Btavel;  Bi\\,  on  t^i«  oV>wi 
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aide,  to  sunport  his  contention,  is  the  reomt  coe 
before  Lord  Peniance.  Th«t  onae  is  not  tike  the 
present.  It  was  under  the  Church  Diocipliiie  Ai^ 
snd  the  whole  jurisdit^on  was  of  a  oKminal 
nature,  and  depended  npon  the  moreTS  in  the 
matter  giving  tneir  opponent  notice^  It  is  not, 
iu  fact,  BO  strong  aa  the  case  of  the  noB-ofaaervaBoe 
of  time  to  apfKsl.  It  is  founded  upon  the  pmi- 
ous  decision  in  Vatuc  v.  Vottant  a  (procwrling 
hIbo  of  a  peral  nature  under  57  Oeo.  3,  c.  99,  a. 
-10,  in  which  notice  is  required  to  b«  givm 
before  action  in  certain  cases),  and  decided  that 
there  was  no  lacta  standi  to  sue  for  a  peoalt; 
unless  certain  preliminary  prooeedinga  were  taken. 
After  carefully  considering  the  oaaea,  I  can  re- 
(O^ise  the  custinction  between  a  power  or  a 
privilege,  or  a  procedure  given  by  an  Act  Batgeot  to 


condition  or  to  time,  and  the  case  of  a  pr«-ezi>ttag 
dnty  for  public  purpoeeB  in  the  perfinmanee  <X 
which  a  public  ofSoer  is  not  limited  as  to  tim 


LoFis,  J.^-This  is  as  important  case,  and  I  bafs 
liad  doubts  upon  it  during  the  oouree  cf  tbs 
argument ;  bnt  npon  the  whole  I  Uiink  tbs 
plaintiff  ought  to  succeed.  I  shall  not  repeat  whit 
my  leamea  brother  has  so  fully  ^one  into,  bat  I 
agree  with  him  that  sect.  29  ia  direotorj  and  Dot 
imperative.  The  scope,  otg'eot,  and  intention  cf 
the  Act  of  Parliament  was  to  strike  a  babwoe  of 
inconvenience  between  the  action  of  tlte  old  in- 
cnmbent  becoming  null  and  void,  and  Um  injnrj 
and  delay  caused  to  the  new  incnmbeat. 

Judgment  Jor  the  fHaitUiff,  wUk  eoiU. 

Solidtora  for  the  plaintiff,  Qntg  and  JfoiNusf. 

Solicitors  for  the  defendant,  IfiUsr  sod  Bwtilk 
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Saturday,  Apnl  21, 1877. 

(Before  Cockbukn,  G.J.,  Mkllok,  Gbovb,  Lnnui, 
and  Hawkws,  JJ.) 
Beg.  d.  J.  8.  SooTt. 

Indietm«nt — Perjury — Averment  of  ma/erioUf. 

An  indUtmenlfoT  perfury  slated  ttiat  an  aeHom  wh 
hr&ught  in  the  Ohaneeri/  JHvieion.  u»  wUcfc  fk 
prisoner  was  the  plaint^  and  W.  ik»  dtfenSamt, 
that  it  came  on  /or  hearing  before  Ote  Fie*- 
ChaneeUnr,  that  the  prisoner  did  appear  ss 
a  vrilnest,  and  did  faUely  steear  that  he  nestr 
did  employ  O.  and  H.  at  hie  solicitors,  and  lU 
he  neoer  executed  any  mcrigaoe  or  deed  niati'i 
to  the  property  daimed  >»  the  oeiion,  and  tU 
the  ailegatton  in  the  slaiement  of  defenoe  m  tii 
aelion  that  he  executed  the  deeds  %n  Ike  etatemtst 
of  defence  mentioned  aa*  untme,  "  and  the  saU 
/alse  statemeHfe  so  ftpon  oath  made  by  theprismr 
were  material  to  the  matter*  then  in  isna  i^ai* 
the  Court." 

Held,  upon  mofiuu  in  arrest  of  judgment,  Oiet  tb 
indictment  was  good,  and  that  the  avm-meni  */ 
the  materialify  of  the  perjury  aetigned  met 
sufficient. 

To  prove  lluit  the  aeiion  loos  pendistg,  (k»  mm  M 

the  ifWf  of  sun^TtUMS  filed  wMlar  Ua  rttle*  vfOm 

Judicature  Act,  and  a  copy  of  tte  jrlwiJiagt  m 

\     llie  otfiuu,  and  the  order  dumwaMf  Us  atHan, 
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to.  «.  J.  8.  Scott. 


CO.  Oas.  E. 


Beld  tufficient  wilhoiU  the  oriffindl  tirrit  of  summons. 
Cue  reserved  Tor  the  opinton  of  this  Court  b;  the 
Beoorder  of  Cbe  City  of  London. 

At  a  MHBioa  oE  ihe  Central  Cnmioal  Court  on 
Monday,  the  9th  April  1877,  J&mes  Stanford  Scott 
was  tried  before  me  on  an  indictment  of  petjarj, 
of  which  the  following  is  a  copj  : 

Oantral  Crimin*!  Court  to  wit:  The  juror*  for  onr 
lady  the  Qaeen  upon  thair  Okth  prSBent  that  heretoforB 
ma  aotioD  nas  brought  in  the  ChuiDor;  DiTiaion  of  the 
High  Coott  of  Jntnoe,  in  whioh  Junes  StADtord  Soott 
wai  the  platstiff,  and  Willism  Wood  Jotan  Wood,  and 


1  the  11 


kotion 


'  for  bMring  npoD  the  16th  Fab.  1877,  befon  tba  Hon.  Sir 
JamM  BaooD  Kiught,  ane  of  tba  Tice-CbaDoellorB  of  Che 
CbaDoar;  DiniiOD  of  the  High  Coort  ot  Jattioa,  at  hii 
oonrt  at  LiDoohi's  Inn,  In  the  oonnt;  of  Middleaez,  mi 
that  the  Mid  Jama*  Stanford  Sontt  did  apon  the  uid 
ISth  Feb.  aforeaaid  appear  aa  a  witnefa  apon  the  hearing 
of  anoh  aotioD,  and  waa  duly  iwora  to  gire  trtie  eridenae 
tbareiii,  and  the  aud  Jamea  Stanford  Soott  did  then 
npODlua  oath  so  taken  M  aforesaid  falanl;,  oormptly. 


following,  that  iato  aaj,  that  be,  the  aaid  Jamea  Stanford 
Soott,  Derar  did  in  an;  way  enploj  or  oonaulC  aa  hie 
•olioitora  Htsart.  OTerton  and  Hnghee,  who  carried  on 
bnaineHi  h  xilioitora  at  25,  Old  Jewr; ;  that  he  De*ar 
eisonted  an^  mortKaga  or  deed  rdating  to  the  ptopertj 
claimed  bj  him  in  theatud  action,  and  that  the  aUe^tion 
in  the  Htatamant  of  datanoe  in  anch  action  that  he  eie- 
eated  the  desdi  in  Bnch  atatement  of  defonue  mentioned 
waa  an  nntroa  atatement,  and  that  ha  did  not  aieonte 
any  of  aoeh  deeda.  Wbereae  in  trnth  and  in  fast  the 
the  aaid  Jamea  Stanford  Soott  did  employ^  and  ooninlt 
the  iaid  Heaara.  Orerton  and  Hnghea  aa  his  aoUeilora, 
--'"'-        .:.--.  -[«  and  other  deeda  relating 

loh  aotion,  and  the 

. ^t  of  defence  waa  a 

.   t,  and  the  aaid  Jamea  Stanford  Soott  did 

e  or  all  of  annh  deeda,  and  the  aaid  falae 

•tateoienta  ao  apon  oath  made  by  the  a^d  Jam**  Stanford 
Soott  ware  material  in  the  matter  thtn  in  iwoe  before  the 
ooart,  and  the  aaid  Jamea  Stanford  Soott  did  thereby 
commit  wilful  and  oormpt  perjnry  against  the  peace  of 
oar  lady  the  Qaeen,  bar  crown  and  dignity- 
There  were  three  other  conntti  in  the  indict- 
ment also  objected  to,  but  as  the  coart  expressed 
no  opinion  apon  them,  it  is  nnnecessarj  to  set 
thorn  oat. 

To  prove  that  the  action  mentioned  in  the  in- 
diotment  was  pending,  and  was  tried  aaalle)^, 
the  docnmente  annexed  to  the  case  were  tendered 
in  evidence.  N'o.  1,  which  in  the  copy  (filed  under 
the  Bales)  of  the  original  writ  of  aummonx. 
Ifo.  2  ia  a  cop^  of  the  pleadings  in  the  action, 
"So.  3  is  the  original  order  to  dismiss  the  action. 
Noe.  1  and  2  were  produced  from  the  Becord  and 
Writ  Clerks'  office,  and  No.  3  waa  produced  by 
the  solicitor  for  the  defendants  ' 


the  property 
d  allegation 


mort«ag«and< 
d  by  aim  in  ■ 


«  objected  by  counsel  for  the  prittoner  that 
the  original  writ  of  eamroons  in  the  action  was 
the  necessary,  and  in  fact  the  only  evidence  re- 
ceivable to  prove  that  any  action  was  pending, 
»nd  that  aa  them  was  no  evidence  that  it  was  tost, 
Knd  no  notice  to  produce  the  original  writ  bod 
been  given  to  the  prisoner,  who  was  the  plaiutiff 
id  the  action,  the  document  produced  was  no 
evidence,  even  if  it  hod  been  signed  according  to 
role  7 ;  and  it  was  also  objected  that  it  was  not  so 

It  was  alao  objected  that  the  other  documents 
produced,  viz.,  Nos.  2  and  3,  wore  in  the  absence 
of  the  writ  not  receivable  in  evidence  as  proof  of 
tbe  pending  or  trial  of  any  action. 

I  received  the  evidence  tendered,  and  the  jury 
found  the  prisoner  guilty. 

Thereupon  the  prisoner's  counsel  moved  in  arrest 
iUa.  0am.— Vol.  X. 


of  judgment  upon  tbe  gronnd  that  the  indictment 
wai  bad,  because  apon  the  aathority  of  the  case  of 
Reg.  V.  QooAfMoto  (Carr.  &  Uar.  569)  the  allega- 
tion of  the  materiality  of  that  which  the  prisoner 
swore  was  bad.  Secondly,  beoaase  even  if  held 
BufGcieut  to  allege  the  materiality  in  sacb  a  mnnner 
the  indictment  was  defective  and  bad,  for  tbe 
allegation  in  the  first  count  alleged  that  the  false 
statements  of  the  prisoner  were  "  material  to  the 
matter  then  in  issue  before  the  court,"  and  the 
count  did  not  allege  what  issno  or  matter  was  then 
before  the  court. 

For  the  purposes  of  the  day  I  beld  the  iadict- 
meat  to  be  sufficient,  but  I  respited  judgment, 
and  ordered  the  prisoner  to  remain  in  gaol  unless 
he  entered  into  recognizance  in  5001.,  with  two 
sureties  in  2oOI.  each  tor  his  appearance  to  receive 
jndgment,  and  reserved  for  the  Court  for  the 
Consideration  of  Crown  Cases  Beeerved  the  quea- 

First,  whether  the  evidence  of  the  pending  and 
trial  of  tbe  aotion  was  lawfully  and  proper^  re- 
ceived by  me. 

Secondly,  whether  the  indictment  was  good 
upor  motion  for  the  reasons  aforesaid  in  arrest  ot 
judgment. 

If  tbe  evidence  was  properly  received  by  me,  and 
the  indictment  ie  sufficient,  the  conviction  is  to  be 
affirmed.  If  the  evidence  was  not  properly  received 
the  conviction  is  to  be  reversed,  or  if  the  indict- 
ment is  insufficient,  judgment  is  to  be  arrested. 
(Signed)  Russell  Qubnky. 

WiUU,  Q.C.  {QUI  with  him)  for  the  prisoner.— 
The  indictment  is  defective.  Tbe  averment  in  the 
count,  "  tbe  said  false  statements  so  apon  oath 
made  br  the  sud  J.  S.  Scotc  wero  material  in  the 
matters  then  in  issue  before  the  court"  is  in- 
Bofficient,  for  it  cannot  be  collected  from  that 
what  the  issue  wae.  The  ordinary  and  usual 
form  of  pleading  is  to  allege  first,  that  there 
was  an  action  pending,  and  then  tbat  it  became 
and  was  a  material  question  in  such  action, 
setting  out  the  material  question.  The  effect 
of  the  authorities  is  this,  that  the  indictment 
must  contain  an  allegaiioii  that  a  question 
(stating  whet  it  was)  became  material,  tnat  the 
statemtnts  deposed  to  by  the  defendant  were  false ; 
and  tbat  they  were  material  to  the  question  in 
issue.  The  averments  must  be  saoh  that  the 
court  may  be  able  to  judge  from  them  whether 
tbe  answers  were  material  to  the  issue.  Tbe 
question  of  materiality  is  one  for  the  court,  not  for 
uie  jury  to  determine.  Suppose  a  defen<Wt  had 
falsely  sworn  that  be  had  not  been  convicted  of 
felony,  the  indictment  must  state  that  it  became  a 
material  question  whether  the  defendant  had  been 
convicted  of  a  felony.  In  3  Buss,  on  Crimes,  62 
(edit.  1865).  it  is  thus  stated  :  "  It  is  necessary  that 
it  should  appear  on  the  face  of  tbe  indictment 
tbat  the  oath  taken  was  material  to  the  question 
depending.  But  it  is  not  necessary  to  set  forth  in 
ihe  indictmbnt  so  much  of  the  proceedings  of  tbe 
former  triiil  an  will  nhow  tlie  mtiteriality  of  the 
qut'stion  on  which  the  perjury  is  assigned,  and  it 
will  be  sufiicient  to  allege  generally  that  tbe 
particular  question  became  a  material  [rie!>tion." 
[Mellob,  J. — In  Roacoe  on  Criminal  Evidence, 
626  (edit.  1874)  it  Is  stateil  :  "  It  must  either  appear 
on  the  face  of  tbe  facts  set  forth  in  the  indictment 
that   the   matter   uwovn  w>  mA  mij(«v  -«V«^  "^^^^ 
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an  express  ayerment  to  that  effect."]  In  Beg,  ▼.  I 
BmneH  (2  Den.  G.  G.  240,  and  20  L.  J.  217,  M.  G.) 
the  indictment  ayerred  "  that  npon  the  trial  of  the 
said  indictment,  the  following  qnestions  became 
and  were  material,"  and  then  it  stated  the  questions. 
All  that  this  indictment  avers  is  at  the  con- 
olnsion,  that  the  false  statements  of  the  prisoner 
were  material  to  the  matters  then  in  issne.  In 
Beg.  ▼.  OoodfeUow  (Gar.  &  ^^rshman  569),  it  was 
held  that  in  an  indictment  for  penury  an  averment 
"  that  it  became  and  was  material  to  ascertain  the 
truth  of  the  matter  hereinafter  allesed  to  have 
been  sworn  to  and  stated  by  the  said  J.  G.  upon 
his  oath  "  was  not  a  good  averment  of  materiality. 
In  that  case,  Fatteson,  J.,  after  consulting  with 
Gresswell,  J.,  said:  "As  to  the  allegation  of 
materiality,  I  am  of  opinion  that  that  allegation  is 
dearly  bad ;  it  seems  to  me  to  be  quite  absurd  to 
say  that  it  became  material  to  ascertain  the  truth 
of  what  the  witness  stated.  The  witness's  state- 
ment itself  must  be  given  to  ascertain  the  truth 
of  something  which  nas  become  material  to  the 
inquiry  before  that  statement  has  been  made. 
Therefore,  if  the  materiality  of  the  evidence  did 
not  appear  from  the  other  allegations  of  the  count, 
I  should  hold  the  alle^tion  to  be  quite  insufficient. 
I  am  inclined  to  think  the  materiality  does  so 
appear,  but  it  is  unnecessary  to  decide  that 
question,  since  the  first  objection  is  of  itself  fatal 
to  the  count."  In  Bex  v.  Nieholl  (1  B.  &  Ad. 
24),  Bayley,  J.  said :  "  In  the  case  of  perjury  the 
indictment  must  shew  either  by  a  statement  of  the 
proceedings,  or  by  other  averments  that  the 
question  to  which  the  offence  related  was  material." 
That  was  a  writ  of  error,  and  Bayley,  J.  said :  '*  We 
know  nothing  of  the  merits  of  the  case  except  firom 
the  indictment."  In  Beg  v.  DowUn  (5  T.  B.  311), 
it  was  held  that  the  averment  **  that  at  and  upon 
the  said  trial  it  then  and  there  became  and  was 
made  a  material  question  whether,"  &o,  was  a 
sufficient  averment  of  materiality,  but  in  the 
present  indictment  there  is  nothing  equivalent  to 
such  an  avemient.  In  Lane* a  case  (Gro.  Eliz.  148) 
the  prisoner  was  "indicted  for  perjury  for  that 
upon  an  issue  in  such  a  matter  between  parties  he 
did  falsely  depose,  &o.,  but  showed  not  how  the 
issue  was,  nor  how  the  deposition  trenched  to  the 
point  of  the  issue,  and  he  was  discharged."  For 
all  that  appears  the  prisoner  in  this  case  may  have 
executed  a  deed  which  may  have  been  altogether 
immaterial  to  the  issue.  Beg  v.  AyUti  (1  T.  R.  63), 
shows  the  proper  way  in  which  the  averment  of 
materiality  should  be  framed,  "  that  it  then  and 
there  became  and  was  a  material  question  on  the 
hearip^  of  the  said  complaint  before,  Ac.  whether 
the  said  A.  was  taken  and  arrested."  Beg,  v. 
CuMs  (4  Gox  C.  G.  435),  was  also  cited  npon  this 
point.  The  second  question  is  whether  the  evidence 
of  the  pending  and  trial  of  the  action  was  sufficient. 
It  was  insufficient,  as  the  original  writ  was  not 
produced. 

(hrst,  Q.G.  for  the  prosecution. — ^The  statement 
of  claim  m  the  action,  which  was  in  evidence, 
states  the  writ  to  have  been  issued  on  such  a  day. 

CocKBUBN,  G.J. — We  must  assume  everything 
up  to  the  trial  to  have  been  regular  unless  the 
contrary  was  proved.  But  here  we  have  all  the 
proceeding  and  cannot  fail  to  see  that  an  action 
wa«  pending. 

Gorgf,  Q.C.  (E.  Clarke  with  him)  for  the  prose- 
cution was  not  called  upon  to  art^ne. 
CocKBVRS,  C.J. — I  am  of  opmion  tWl  tVi^  ^t%\, 


count  is  sufficient,  and  that  l^e  oonviotioii  must 
be  affirmed.  In  all  the  counte  it  is  all^^  Uiat 
the  false  statements  so  upon  oath  made  by  the 
prisoner  were  material  in  the  matter  then  in 
issue  before  the  court.  It  has  been  contended 
before  us  that  that  averment  is  not  sufficient,  and 
that  it  must  appear  on  the  record  that  the  fidse 
statements  were  material  to  the  matter  in  issne  bj 
showing  what  the  matter  in  issue  was,  so  that 
the  court,  in  case  of  a  demurrer,  shoald  have  the 
means  6i  judging  whether  such  fieUae  statements 
were  material  or  not.  There  is  a  distinctioii  be> 
tween  the  first  count  and  the  three  other  connti. 
In  the  first  count  I  think  that  the  proposition  of 
law  for  which  Mr.  Willis  has  contended  is  satisfied, 
and  that  there  is  enough  on  the  face  of  that  ooont 
to  show  what  the  issue  was  before  the  Yioe-Ghan- 
cellor,  and  how  far  the  evidence  of  the  prisoner 
was  material  to  that  issue.  My  judgment  is  not 
founded  on  the  last  three  counts,  which  it  is  unne- 
cessary to  consider,  as  I  think  that  the  first  count 
is  good.  The  first  count  is  free  from  difiBiculty,  as 
we  can  gather  from  it  what  the  issne  before  the 
Yice-Ghancellor  was,  and  form  oar  opinion  as  to 
the  materiality  of  the  prisoner's  false  evidence 
upon  it.  Now  I  gather  from  the  first  count  that 
the  prisoner  was  plaintiff  in  an  action  before  tbe 
Yice-Ghancellor,  and  that  he  sued  therein  to  re- 
cover certain  property,  and  that  he  had  executed  a 
mortgage  relating  to  that  property ;  and  I  further 
infer  from  the  count  that  the  answer  to  the  action 
was  that  he  had  executed  some  deed  by  whidi 
he  had  divested  himself  of  the  present  right 
to  that  property;  and  that  on  being  asked, 
when  giving  his  evidence  in  the  action, 
whether  he  had  ever  executed  such  a  deed,  and 
employed  Messrs.  Overton  and  Hughes  as  his 
solicitors,  to  prepare  such  deed,  he  swore  that  he 
had  not,  and  that  that  evidence  was  fiftlse  and  un- 
true, and  that  it  was  material  to  the  issue.  That 
appears  to  be  the  substance  of  the  defence  to  the 
action,  and  the  prisoner  by  his  evidence  negatived 
the  fact  of  his  having  executed  the  deed.  That 
evidence  was  material  to  the  issue,  and,  therefore, 
I  think  that  sufficient  appears  in  the  first  count  of 
the  indictment,  though  it  is  stated  in  an  inarti- 
ficial way.  As  to  the  second  question  reserved 
for  our  opinion,  that  was  disposed  of  in  the  course 
of  the  argument. 

Mbllor,  J. — I  am  of  the  same  opinion.  It  must 
not  be  forjy^otten  that  this  objection  was  taken  in 
arrest  of  judgment  and  after  the  Terdict.  Upon 
the  whole,  I  think  that  sufficient  appears  in  the 
first  count  to  show  that  there  was  an  aotlon  in  the 
Yice-Ghancellor's  Gourt  in  which  the  prisoner  wm 
the  plaintiff,  and  claimed  certain  property,  and 
was  a  witness,  and  that  he  deposed  to  the  folbw- 
ing  effect,  that  he  never  employed  Messrs.  Overton 
and  Hushes  as  his  solicitors,  and  that  he  never 
executed  any  mortgage  deed  relating  to  the  pro- 
perty claimed  by  him,  and  that  the  all^ation  in 
the  statement  of  defence  in  such  action  that  he  did 
employ  Messrs.  Overton  and  Hughes  as  his  soli- 
citors, and  did  execute  the  deeds  therein  mentioned, 
was  an  untme  statement,  and  that  he  did  not 
execute  any  of  such  deeds.  The  count  then  nega- 
Sives  the  truth  of  the  prisoner's  eridenoe,  and 
contains  an  averment  that  the  said  Mwe  state- 
ments were  material  to  the  matters  then  in  JMaa 
The  count  seems  to  me  to  contain  aQ  the  neoes* 
y  vwlt^  ^V^mfitits,  though  it  is  to  be  r^^retted  they 
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Qboti,  J. — I  am  of  the  uune  opmion. 

IiQiDLBr,  J. — I  am  of  opinion  that  the  first 
oonnt  of  the  indiotmenl  is  BofBoieot.  The  objeo- 
tion  is  that  the  count  does  not  show  irith  sofficient 
oertainty  for  the  oourt  to  judge  wheUier  the  nn- 
tme  atatemente  of  the  prisoner  were  material  to 
the  issue  in  the  action  before  the  Vioe-Choncellor. 
The  ooont,  as  I  think,  says  fint  that  the  prisoner 
was  plaintiff  in  an  action ;  secondlT,  that  in  ibe 
action  he  claimed  oertain  property;  thirdly,  that 
it  was  intended  to  set  np  by  way  of  defence  to  the 
claim  that  certain  deeds  were  eieoated  by  him ; 
foarthly,  that  the  prisoner  denied  on  his  oath  that 
he  executed  any  snch  deeds ;  flfihiy,  that  such 
denial  was  ontnie;  and,  sixthiy,  that  each  denial 
was  material  to  the  issne.  The  statement  that  he 
exeonted  oertain  deeds,  which  the  prisoner  denied, 
was  the  rery  thing  ralied  on  in  sopport  of  the 
defence. 

Hawkdib,  J. — I  un  of  the  same  opinion. 

Oonviation  a^Wmei. 


Batvriaji,  April  28,  1677. 

(Beftre  CoccBinut,  C.J.,  Hbllok,  Grove, 

LoiDLBT,  and  Havkixs,  JJ.) 

Beo.  ti.  Tucks  lu 

Skating  rink— Music  (icenee— 25  Geo.  2,  e.  36,  ».  2. 

A  iltatxng  rink,  in  London,  urns  open  to  th»  ptt5Eic 

on  payment  of  Is.  eath  person  and  Sd.  for  the  uta 

of  tktUei.     A  band  of  «ui  matieiant  'performed  in 

tM  evening  from  7  p.m.  to  10p.m. 

Bald,  thai  a  mtuie  Ixeence  vtae  required  by  th«  25 

Qeo.  2,  e.  36,  «.  2,  and  that  the  perton  who  kepi 

Ihe  rinl;   without  euch  lieenee  wat  lubjeet  to  an 

indictment  for  keeping  a  plaee/or  public  diimm 

and  /or  public  entertainmatU  of  a  Wia  kind  to 

dancing. 

At    the  funeral  Quarter   Session  of  the   Peace 

bolden   at  St.  Uary,  Newington,  in  and  for  the 

oonnty  of  Surrey  on  Tuesday  the  2nd   Jan.  1877, 

John  Mann  and  Robert  Tucker  were  tried  on  an 

indictment  of  which  the  following  is  a  copy: 

Snmr  to  wit:  The  joron  foi  ou  ladj  the  Qaean 
nnw  tuelr  oath  praaant  that  John  ILiiin  and  Bobert 
Aaker,  on  the  Itt  Oot.  1876,  and  on  dirers  other  di^i 
between  that  day  and  the  day  o(  taUns  this  inquiutian 
inth«Blaak(riaTa-raad,  inlliepBriihafSBintOaacBe  the 
Hartr^,  BoothwaA,  in  the  Mid  aoDn^  of  SerreT,  and 
within  tveoty  milea  of  the  oitieB  of  London  and  west. 
minitai,  DnUvtnUy  did  keep  and  maintain  a  oartain  plaoe 
for  pablio  danoing  and  mnuo,  eittute  in  the  aaid  Toadand 
palish  afineaud,  and  within  twenty  nllaa  «f  the  eiliaa  of 
Landon  and  Waatminitsr,  withont  a  lioaota  had  for  tlHt 
DDtiraae  ham  the  last  pieaadisg  liinhaiilmaa  QoMtac 
Hnaaiona  of  the  Paeea  for  the  eonn^  afonaaid  siffniflad 
nnder  the  band*  and  ataU  al  fonr  or  more  of  the  jnstioea 
there  aaaamblad  at  enofa  eeaalont  aooordiiw  to  the  diieo- 
ttonaof theatatat«inraohaaaemadaanapn>Tidad:  the 
■^  danciiw  and  mncio  not  being  lawla%  eieraiMd  and 
oairied  on  uadar  or  hj  Tirtoe  of  an;  latteta  patent,  or 
lioanee  of  the  Crown,  oi  lioeooa  of  the  Lord  Chunbei'lain 
of  Her  Hajeatr'a  honaebold,  to  the  gnat  damace  and  oom- 
tnon  nnisaiiae  of  all  the  Uaoe  anhjaota  ot  out  (aid  lady  the 
Qneen  ooutrai;  to  the  form  of  atetnte  in  bdi^  iMee  made 
aadproTidadaodagaiiietthapaaoeof  oorlady  tbaQoaeD. 
her  amwD,  and  dignity. 

Saooad  aonnt.  That  th*  aaid  John  Mann  and  Bobert 
Tuokar,  on,  Aa ,  and  on  divers  other  daya  batwaan  that  daj 
and  the  da;  of  taking  thie  inqo^tion  in  the  Blaekfriara- 
road,  As.,  nnlawfnlly  did  keep  and  maintain  a  oertain 
piasa  for  pnbllo  nnife  withmt  a  lieenoa  bad  for  that 
porpoaa  from  the  laat  pteeading  Miehaelmaa  Qoartar 
Saaaiona  of  the  Paaee  holdan  for  the  aatd  ooontf  la  whieh 


nilrd  ooont^  And  the  Jorora  afoteaaid  apen  their 
oaUl  aforeaaid  do  forthai  preaont  that  the  said  John 
Uann  and  Bobert  Tnoker  on  the  lat  Dot.  1876,  and  00 
divmsotherdaya  between  that  day  and  the  da?  of  taUng 
thia  inqniaition  in  the  Blaekfriars-road  in  the  paiiah  <K 
Saint  Oeorge  the  Haityr.SoDthwark,  in  the  (aid  eonn^ 
of  Snrrey,  and  within  twen^  milea  ot  thaoitia*  ot  London 
--id  WeatoiinBtar,   onlawtDily  didkaepand  i--'---- 


pnbUs  mnelo  anddaneing,  withont 

..  lloanae  had  foe  that  pnrpoae  from  the  laat  pteoediog 
Ujehaalmaa  Qoartar  Saaaiona  o)  the  paaee  holdan  for  the 
•aid  oonnty, in wfaioh  theaud  plaoe  ia  ■iliialiianfiiiiiaaiil. 
to  the  great  damage  and  ooamon  noieaaee  <rf  all  the  liege 
anbjeata  of  onr  lady  tbaQoeen,  oontraiy  to  the  lorm  of  the 
atatnta  in  anoh  oaae  made  and  prorided,  and  against  the 
peeoe  otonr  lady  the  Qoeoi,  her  orown,  ud  digni^. 

Fourth  oount.— That  the  aaid  John  Hann  and  Bobert 
Tnoker  on,  Ae.,  and  on  dirai  <rther  due  between  that 
d^  and  the  day  ot  takiog  this  Inqniaition  in  the  Blaok- 
fnaiB-raad,  &a.,  nnlawfiiUy  did  keep  and  maintain  a 
oertain  room  tor  pnblia  dawdng,  mnsie,  and  oUmc  enter, 
lainment  of  a  like  kind,  withont  a  lioenae  had  foe  that 
pnrpoae,  from  the  last  preoeding  AOohaalmaa  Qoartet 
Seaaiona  ot  tlia  pawn  bolden  for  the  nid  oonntyin  whiah 
the  aald  room  ia  aitoate  aa  aforeeaid. 

Fifth  oonnt.— That  the  aaid  John  Mann  and  Uobart 
Tnoker  on,  &o.,  and  on  dirars  other  days  between  that 
di^  end  the  i»j  of  taking  this  inqnieitiini  in  the  Blaek* 


proonradii 
faDeandm 


enteriainmant  of  the  like  kind,  withont  a  lieenee  bad  for 
tbatpnrpoea,  from  the  laat  pieoeding  UiohaelmaaQaarter 
Seaalone  of  Uie  paaee  htddan  tor  the  aaid  oonnty  in  whieh 
the  aeid  plane  ia  aitnate. 

Sixth  oonnt.— That  the  eaid  John  Hann  and  Bobert 
Tnoker  on,  Ac,  and  on  diTeni  other  days  and  between 
that  d^  and  the  day  of  taking  thii  inqniaitiau  in  the 
Blaokfnan.read,  Ao.,  nnlawfnlly  did  keep  and  """iteln 
a  oartaJD  ill  govraned  and  diaorderly  honae  and  plaoe  1^ 
pnbUo  mnaie  and  oUier  entertainment,  and  in  the  said 
bonae  and  plaoe  tor  hie  own  Inere  and  ^ds  did  eanse  and 
~  diTars  pereona  aa  well  men  and  women  of  evil 
'  -  ame  and  of  diahoneat  eooTeraation  to  fteqaent 
together  to  the  gieat  damage  and  oomseon 

uvaBaav,  AO. 

From  the  evidnoca  it  appeared  that  the  defen* 
dant  Tucker  kept  a  skating  rink  in  the  Blaok- 
friars-road,  in  tne  pariah  oE  Saint  Oeorge  the 
Martyr,  Soathwark,  in  the  oonnty  of  Surrey,  and 
therefore  within  twenty  milee  of  the  mttes  ot 
Loudon  and  Westminster  as  defined  by  the  2nd 
section  of  the  25  George  2,  c.  36,  intitoled 
"An  Act  for  the  bettor  preventing  tbefte  and 
robberies,  and  for  regulating  places  of  pnblic 
entertaiumont,  and  [mnishing  pereons  keeping 
disorderly  houses  "  withont  a  ucentM  Avm  the  last 
preoeding  Michaelmas  Quarter  Sessions  of  the 
peace  for  the  said  county  for  "  public  dancing, 
mnsio,  and  other  public  entertainment  of  the  like 
kind,"  or  by  virtue  of  letters  patent  or  licence  of 
''      ''  of  the  Lor 


the  Crown,  or  the  licence  o 


e  Lord  Chamber- 


partly  covered  by  a  canvae  roof  and  was  partly 
open  to  the  air. 

An  urcheetra  wae  built,  and  thwe  was  a  band  of 
six  persons  wbo  performed  upoa  two  violins,  ft 
harp,  a  double  bass,  a  oornet,  and  a  finte.  Seleo- 
tions  of  operatic  and  dunce  music  were  played 
while  the  people  skated  ou  Plimpton's  roller 
skates. 

The  rink  was  open  to  the  public  for  some  hours 
during  the  day,  and  also  at  night  for  7  p.m.  to 
10  p.m.  No  music  was  played  dnring  the  day ; 
but  at  aight  the  baud  played  between  7  and  10  p.m. 

About  fifty  persons  wero  present,  some  of  whom 
were  Hkating,  and  some  were  sittLoK  axou.'o^  ^^isb 


548 


MAGISTRATES'  OASES. 


0.  Gas.  R] 


Beg.  V,  TucusK. 


[C.  Gas.  K 


Each  person  was  charged  Is.  od  admission,  and 
6d.  for  tne  use  of  the  skates. 

The  following  handbill  was  distribated  inside 
and  outside  the  building : 

SOUTH  METEOPOLITAN  SKATING  BINK, 

Temperanoe  Hall,  Blaokfrian-road,  next  to  Pea- 
body's  Buildings, 
Now  Open 
From  10.30  a.m.  to  1  p.m.,  2.90  to  5.30,  and  from  7  to 

10  p.m. 

*  Admission  Is. 

Plimpton's  skates,  6d. 

Long's  Subbbt  Band 

wiU  be  in  attendance  eaoh  eyening,  and  disooorse 

some  of  the  choloeet  seleotions  of  operatic  and  danoe 

muio,  inolnding  the  celebrated  Shadow  Dance,  so 

snitable  for  the  skating  rink. 

There  was  no  case  a«dnst  the  defendant  Mann, 
and  I  therefore  directea  the  jury  to  acquit  him. 

It  was  contended  by  counsel  that  the  music  was 
not  a  main  part  of  the  entertainment,  but  only 
subsidiary  to  the  skating  (Quaglieni  v.  Matilkews^ 
34  L.  J.  116,  M.  C.) ;  that  skating  was  not 
dancing  within  the  statute,  nor  did  the  entire 
performance  in  any  sense  come  within  the  words 
of  the  aboTe  statute,  as  being  a  "  public  entertain- 
ment of  the  like  kind,"  i.6.,  to  public  dancing  or 
music. 

On  the  part  of  the  prosecution,  the  case  of  HalX 
V.  Green  (9  Ex.  247 ;  s.  c.  23  L.  J.  15,  M.  G.)  was 
relied  on  as  showing  that  the  music  need  not  be 
a  principal  or  essential  pArt  of  the  entertainment. 

in  explaining  the  inoiotment  to  the  jury,  I  left 
it  to  them  to  say  whether  music  was  the  main 
part  of  the  entertainment,  or  only  subsidiary 
thereto,  whether  skating  with  music  in  the  manner 
described  by  the  witnesses,  and  in  the  published 
handbill,  was  or  was  not  dancing  and  music 
within  the  meaning  of  the  statute,  or  if  not, 
whether  it  was  or  was  not  a  public  entertainment 
of  the  like  kind  to  public  dancing  or  music. 

The  jury  found  the  defendant  guilty  on  the  first 
and  third  counts  of  the  indictment. 

Counsel  on  behalf  of  defendant  objected  that 
skating  was  not  dancing,  and  that  the  evidence 
did  not  disclose  any  entertainment  within  the 
meaning  of  the  statute. 

Judgment  was  respited  for  the  purpose  of 
taking  the  opinion  of  the  Court  for  the  Conside- 
ration of  Grown  Cases  Reserved  on  these  objec- 
tions. 

If  the  court  shall  be  of  opinion  that  the 
objections  of  counsel  for  the  defendant  are  valid, 
the  conviction  will  be  quashed,  if  not  the  convic- 
tion will  be  affirmed. 

The  defendant  was  admitted  to  bail  on  his  own 
recognizances  in  the  sum  of  lOOZ. 

(Signed)    Wm.  Ha.rdman, 
Chairman  of  the  Court  of  Quarter  Sessions. 

Line  for  the  defendant. — The  indictment  is 
framed  upon  the  25  Geo.  2,  c.  36,  s.  2,  which  enacts 
*'  that  any  house,  room,  garden  or  place  kept  for 
public  dancing,  music,  or  other  public  entertain- 
ment of  the  like  kind  in  the  cities  of  London  and 
Westminster,  or  within  twenty  miles  thereof, 
without  a  licence  had  for  that  purpose  from  the 
quarter  sessions,  &c.,  shall  be  deemed  a  disorderly 
house  or  place  ....  and  every  person  keeping 
such  house,  room,  garden,  or  other  place,  with- 
out such  licence,  shall  forfeit  the  sum  of  lOOZ.  to 
Buch  person  as  will  sue  for  the  same,  and  be  o\>\i«r- 
Tvise  punishable  as  the  law  directs  in  coae  ol  d\%- 


orderly  houses."  It  is  oonoeded  that  the  statute 
must  be  construed  distributively,  and  that  a  person 
keeping  a  house,  &o,^  either  for  public  dancing  or 
public  music,  is  within  the  atatote.  In  this  case 
the  defendant  was  acquitted  apon  the  third  count, 
which  charged  him  witii  keeping  a  place  for  public 
music  without  a  licence.  To  bring  a  person  within 
the  statute  for  keeping  a  place  for  pablic  music 
the  music  must  be  a  principal  and  independent 
part  of  the  entertainment.  In  OtMgUeni  v.  Mai- 
thews,  the  appellant  kept  a  oirons  oonstmoted  of 
wood  for  equestrian  and  gymnastic  performaooeB, 
including  tight  rope  dancing.  There  was  a  bran 
band  of  six  performers,  which  played  the  usual 
circus  music,  and  waltzes,  polims,  onadrilleB 
and  galops.  The  local  act  upon  which  the 
appelGmt  was  proceeded  against  was  in  the 
same  terms  as  the  25  Gea.  2,  c  36,  a.  2,  and 
Cockbum,  G.J.,  said,  "There  are  ample  &cU 
upon  which  the  magistrates  can  arrive  at  a 
conclusion  one  way  or  the  other;  bat  from  the 
way  they  have  stoted  and  left  the  case  to  the 
court,  I  doubt  whether  they  have  not  proceeded 
to  convict  on  an  erroneous  view  of  the  statute. 
There  can  be  no  doubt  that  this  was  a  pnbHc 
entertainment,  but  the  magistrates  have  not  found 
whether  the  music  was  merely  subsidiary  or  fonned 
a  substantial  part  of  it.  Although  there  wss 
some  music  or  dancing,  if  it  was  merely  sabstdiiiy 
they  ought  not  to  have  convicted ;  bat  if  it  was  s 
principiu  or  essential  part  of  the  entertainment, 
the  conviction  would  be  right."  [CocKBU&sr,  G J. 
— If  this  place  is  not  kept  for  pablic  masic,  it  will 
make  no  difference  that  the  music  played  happened 
to  be  dance  music]  The  principal  and  main 
purpose  of  this  rink  was  that  people  might  come 
and  skate.  [J^llob,  J. — ^The  expense  is  grestlj 
increased  by  having  a  band,  whicn  was  no  doubt 
intended  as  a  means  of  attracting  persons  to  come 
to  the  rink.]  But  the  music  is  not  the  main  thing, 
it  is  subservient  to  the  skating,  and  was  intended 
to  facilitate  and  aid  persons  in  using  the  slates. 
In  a  circus  it  may  be  said  that  the  mosic  is  an 
additional  attraction  equally  as  mach  as  in  a 
skating  rink.  The  case  of  ndll  v.  Green  was  not  a 
decision  upon  the  point,  and  the  observation  of 
Parke,  B.  amounts  to  no  more  than  a  dictum.  As 
to  the  words  in  the  25  Geo.  2,  c.  36,  s.  2  :  "  other 
entertainment  of  a  like  kind,"  they  are  veir  general 
words,  and  if  this  case  is  not  within  the  w(»ds 
"  musio  or  dancing,"  it  would  be  difficult  to  bring 
it  within  those  general  words. 

Besley  (TickeU  with  him)  for  the  prosecstkm.^ 
The  ofrance  is  for  keeping  a  house  or  place  kt 

Eublic  dancing,  music,  or  other  entertainment  of  a 
ke  kind.  The  cases  suggested  ol'  music  at  a 
public  dinner  or  in  a  barrack  yard»  and  similar 
cases  are  not  within  the  Act,  as  the  place  is  not 
kept  for  public  music.  It  is  now  settled  that  the 
words  of  the  Act  for  public  dancing,  music,  or 
other  public  entertainment  of  a  like  kand  are  dis- 
tributive, and  that  the  justices  may,  if  they  think 
fit,  grant  a  licence  for  music  only.  If  the  place  it 
kept  for  the  performance  of  pablic  music,  the 
number  of  performers  is  not  material.  In  BeUit 
V.  Beal  (2  Esp.  592)  the  defendant  kept  a  tavern, 
and  had'  a  large  tea  room  in  which  was  an  organ, 
and  the  evidence  was,  that  one  Lowndes,  an 
organist,  usually  played  upon  it,  bat  that  other 
persons  were  permitted  to  play  if  Uiey  chose.  It 
N<iQ&  CA^nteuded  that  there  was  no  offence  againU 
\Xi^^^^«c>.^«Q..*^^>^.^««3A^&»fethe  moBio  wasbot 
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a  secondary  consideratioo.  Lord  Kenyon,  C.J.,  who 
tried  the  case,  said :  "  The  constmction  ought  to 
correspond  with  the  intention  of  the  Legislature ; 
it  is  not  like  the  case  of  an  inn  or  place  of  that* 
description.    Here  there  was  a  regular  opening  of 
the  room  from  Easter  to  Michaelmas  ;  there  was 
an  organist  who  attended  regularly,  whether  he 
was  paid  or  not  makes  no  difference.    The  true 
construction  of  the  Act  of  Parliament  is,  that  this 
is  a  room  for  musical  entertainments,  and  the 
defendant  is  therefore  subject  to  the  penalty." 
In  Qregory  v.  Tuffs  (6  Car.  &  P.  271)  a  man  was 
seated  on  an  elevated  seat  in  the  tap  room  of  the 
defendant's  house,  aud  persons  danced,  but  no 
money  was  taken  for  admission.    This  occurred 
on  more  than  twelve  different  nights  between  the 
1st  July  and  the  21st  Sept.      In  summing  up 
the  case    to  the  jury,  Lyndhurst,    0.  B.    said: 
"  I  agree  that  the  mere  occasional  or  accidental 
use  of  a  room  for  the  purpose  of  music  or  dancing 
ib  not  within  this  Act  of  Parliament,  but  the  case 
cited  does  not  apply,  as  the  room  there  was  hired 
by  a  gentleman  of  the  Jewish  persuasion  for  the 
use  or  his  friends  during  the  Passover,  and  it  was 
therefore,  for  the  time,  his  private  room.    I  am  of 
opinion,  that  to  bring  a  case  within  this  Act  of 
Parliament  it  is  not  essential  that  the  room  should 
be  used  exclusively  for  this  purpose,  nor^is  it 
necessary  that  money  should  be  taken  for  ad- 
mission.   One  can  easily  understand  that  a  person 
keeping  a  public- house  would  find  it  to  his  interest 
to  have  an  attraction  to  draw  persons  in  great 
numbers  to  his  house,  as  it  would  remunerate  him 
without  his  receiving  money  specially  for  admission 
into  the  room  .  .  .  The  case  comes  to  this,  are  you 
satisfied  that  this  room  was  kept  by  the  defendant 
for  the  purpose  of  public  dancing  P  "    In  Gregory 
V.  Tavemor  (6  Car.  &  P.  280)  there  was  a  room 
in  the  defendant's  public-house,  from  40ft.  to  SOHi. 
long,  with  a  bar  at  one  end,  and  about  fifty  persons 
were  dancing  on  eleven  different  nights,  the  music 
consisting  of  two  violins  and  a  bass,  the  musicians 
being  seated  on  elevated  seats.    Gumey,  B.,    in 
summing  up,  said:  "  It  is  not  by  any  means  neces- 
sary that  the  room  should  have  been  kept  for  the 
purpose  of  music  or  dancing  only.     If  it  was  con- 
tinually used  for  those  purposes  it  will  be  for  jou 
to  consider  whether  it  was  not  kept  for  them.      A 
room  may  be  kept  for  drinking,  music,  and  dancing, 
but  if  music  was  one  of  the  purposes  for  which  it 
was  kept  it  is  a  case  within  the  Act  of  Parlia- 
ment."    In  HaU  V.  Qreen  (9  Ex.  247)  an  action 
against  the  proprietor  of  Evans's  Hotel,  Covent 
Grarden,  to  recover  a  penalty  for  keeping  a  room 
for  public  music  and  other  entertainments  without 
a  licence,  Parke,  B.  said,  "  My  present  impression 
is,  if  the  jury  had  been  merely  instructed  that  if 
they  should  be   of   opinion    that   the    principal 
object  for  which  the  place  was  kept  open  was  to 
supply  refreshments,  the  musical  entertainment 
being  only  accessory  thereto,  then  the  case  would 
not  rah  within  the  meaning  of  the  Act  of  Parlia- 
ment.  If  there  be  musical  entertainment  regularly 
carried  on  in  a  house  to  which  the  public  have 
admittance,  my  present  opinion  is  that  such  a 
place  is  within  the  Act  of  Parliament,  although 
the  place  be  used  principally  for  supplying  meat, 
drink,  and  so  forth,  and  the  musical  entertainment 
is  merely  collateral  to  that  purpose."    Frayling  v. 
Messenger  (16  L.  T.  Bep.  N.  8.  332),  and  Garrett  v. 
Messenger  {ibid>  414)  were  then  cited.    In  Brown 
V.  Nugent  (L.  Bep.  6  Q.  B.  693)  it  was  held  that 


under  the  25  G«o.  2,  c.  36,  ss.  2,  3,  justices  may 
grant  a  licence  for  music  only,    and  that  such 
licence  will  not    extend  to  dancing.      Upon  the 
authorities  it  is  submitted  that  a  licence  was  re- 
quired, as  the  place  was  kept  for  the  purpose  of 
music  as  well  as  skating.     Secondly,  rinking  is 
clearly  an  entertainment  of  a  Uke  kind  to  dancing. 
CocKBUKN,  C.J. — ^Whatever  may  be  our  opinion 
as  to  the  merits  of  this  piece  of  lemslation,  we 
must  interpret  and  apply  it  as  we  find  it.    Accor- 
ding to  the  Act  evenr  house,  room,  garden,  or 
other  place  should  be  licensed  if  kept  for  public 
dancing,  music,  or  other  entertainment  of  a  like 
kind  in  the  cities  of  London  or  Westminster,  or 
within  twenty  miles  thereof.    Now,  the  jury  have 
found  the  defendants  guilty  of  keeping  a  place  for 
public  dancing  aud  music  as  charged  in  the  first 
count,  and  of  keeping  a  place  for  public  enter- 
tainment of  a  like  kind  to  an  entertainment  for 
public  music  and  dancing  without  a  licence  within 
the  prescribed  limits.     Biuking  may  or  may  not 
assume  the  form  and  character  of  dancing,   but 
there  is  nothing  stated  in  the  case  to  show  what 
WAS  the  course  pursued  in  this  particular  rink. 
Binking  in  itself,  I  think,  is  not  dcmcing,  unless  it 
is  converted  into  dancing  by  the  persons  engaged 
in  it.      I  think,  therefore,  that  the  conviction  can- 
not be  sustained  on  the  first  count,  on  the  ground 
that  there  is  nothing  to  show  that  dancing  was 
carried  on  at  this  link,  the  first  count  charging 
that  the  defendant  kept  a  place  for  public  dancing 
and  music.    The  jury,  however,  may  have  thought 
that  rinking  was  dancing,  and  therefore  returned 
their  verdict  against  the  defendant  on  the  first 
count.     But  then  there  is  this  difficulty,  the  jury 
have  acquitted  the  defendant  on  the  second  count, 
which  charges  the  defendant  with  having  kept  a 
place  for  public  music  without  a  licence,  and  the 
first  count,  as  I  have  said,  is  for  keeping  a  place 
for  public  dancing  and  music.    I  am  of  opinion 
that  they  ought  to  have  found  the  defendant  guilty 
upon  the  second  count  for  keeping  a  place  for 
public  music  without  a  licence,  and  acquitted  him 
upon  that  count  which  charges  him  with  keeping  a 
place  for  public  dancing  and  music  without  a  licence. 
If  the  music  was  an  independent  part   of   the 
entertainment  it  is  within  the  statute  which  pro- 
hibits the  keeping  of  a  place  for  public  music 
within  the  limits  of  the  Act  without  a  licence. 
We  do  not,  by  our  decision,  overrule  the  decision 
in  Guaglieni  v.  Matthews,  for  it  is  not  necessary 
for  the  present  case  either  to  affirm  or  question 
that  decision  which  proceeded  on  the  ground  that 
if  music  was  not  a  thing  for  which  the  place  was 
kept  open,  but  was  altogether  a  subordinate  thing 
that   was   not  within   the  contemplation  of  the 
Legislature  in  this  statute.     But  that  does  not 
apply  when  music  is  an  integral  part  of  the  enter- 
tainment, and  if  it  is  so,  it  is  then  within  the 
statute.    Looking  at  the  facts  stated  in  the  case 
I  do  not  find  that  the  music  was  subordinate  to 
skating,  or  necessary   to  assist  it.      Music  was 
resorted  to  as  a  means  of  attracting  people  to  the 
rink,  and  as  an  inducement  to  them  to  pay  for 
admission,  and  that  being  so  the  case  is  within 
the  statute.    The  jury  having  found  the  defendant 
not  guilty  of  keeping  a  place  for  public  music  I 
should  not  like  to  uphold  the  conviction  upon  the 
first  count,  which  is  inconsistent  with  the  acquittal 
upon  the  other,  inasmuch  as  rinking  is  not  neces- 
sarily dancing,  and  ther^  >a  \tf>J^\\^^  v^   '^c^^ 
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was  of  that  charaoter.  But,  as  to  the  third  count, 
which  charges  the  defendant  with  keeping  a  place 
for  pablic  entertainment  of  a  like  kind  to  an  enter- 
tainment for  pablic  mosic  and  dancing,  the 
entertainment  most  be  of  a  like  kind  to  wincing 
or  music.  If  rinkinff  is  analogous  to  either  it  is 
within  the  Btatute<  It  certainly  is  not  analogous 
to  music,  but  it  is  said  to  be  analogous  to  dancing. 
If  the  skates  are  used  for  dancing,  and  the  music 
is  subsidiary  to  it,  then  rinking  is  analogous  to 
dancing.  If  you  want  music  to  facilitate  persons 
while  nnking  to  imitate  dancing,  then  it  assumes 
the  character  of  dancing,  and  if  the  place  is  kept 
open  for  such  entertainment  from  8  p.m.  to  10  p.m., 
or  any  other  hours,  it  is  within  the  mischief  ot  the 
Act.  In  this  case  music  was  resorted  to  as  some* 
thing  in  addition  to  rinkinff. 

Mellok,  J. — I  agree  in  iJmost  all  that  has  been 
said  by  the  Lord  Ciiief  Justice ;  but  at  the  same 
time,  haying  regard  to  the  rule  applied  to  the  con- 
struction of  indictments,  I  do  not  see  why  the 
oonyiction  may  not  be  sustained  on  the  first 
count,  if  the  defendant  has  been  guilty  of  keeping 
a  place  for  either  public  dancine  or  music  without 
a  licence.  I  agree  that,  in  oraer  to  sustain  the 
conyiction  on  the  third  count,  the  entertainment 
must  be  of  a  like  kind  to  public  music  or  dancing. 
Here  the  rinking  was  accompanied  by  music, 
which  affects  the  action  we  are  told,  and  it  was, 
therefore,  analogous  to  dancing.  I  also  think 
that  the  music  had  independent  attractions  in  this 
case.  I,  therefore,  think  the  conyiction  may  be 
sustained  both  on  the  first  and  third  counts  of  the 
indictment. 

GaoyB,  J. — ^I  also  am  of  opinion  that  the 
conyiction  may  be  sustained  upon  the  first 
count  as  well  as  upon  the  third  count.  Sinking, 
per  f6,  may  be  more  analogous  to  dancing  than 
skating.  At  first  rinking  was  merely  skatmg  on 
roller  skates,  but  by  degrees  it  has  come  to  bear  a 
dose  proximity  to  dancing.  It  can  be  performed 
on  boards,  ana  quadrilles,  waltzes,  &o,,  are  now  per- 
formed on  skates  with  rollers  to  assist  the  motion. 
We  must  look  to  the  nature  and  character  of  the 
entertainment.  Binking  to  music  on  an  asphalte 
surface  or  boards  seems  to  me  more  analogous  to 
dancing  than  to  skatins  on  ice.  If  the  first  count 
had  stood  alone  I  should  haye  thought  the  conyic- 
tion good,  as  the  words  of  the  statute  are  in  the 
disjunctiye,  though  in  the  indictment  they  are 
put  in  the  copulatiye.  If  the  defendant  was  guilty 
of  keeping  a  place  either  for  public  music  or 
dancing  he  was  guilty  of  the  offence  created  by  the 
statute.  It  is  said  there  is  a  difficulty  in  sus- 
taining the  conyiction  on  the  first  count,  as  that 
would  be  inconsistent  with  the  yerdict  of  acquittal 
on  the  count  which  charges  the  defendant  with 
keeping  a  place  for  public  music  only.  That 
seems  to  me  to  haye  arisen  from  some  misapprehen- 
sion by  the  jury  of  the  direction  to  them.  Techni- 
cally, howeyer,  I  think  the  conyiction  was  right  on 
the  first  count. 

LiSDLET,  J. — I  agree  that  the  conyiction  was  right 
on  the  third  count  if  not  also  on  the  first  count. 
The  statute  prohibits  the  keeping  without  licence, 
within  certain  limits,  three  classes  of  places  (1)  for 
public  dancing,  (2)  for  public  music,  (3)  tor  entertain- 
ments of  a  like  kind  with  public  dancing  or 
music.  As  to  the  first  count,  if  the  jury  thought 
that  rinking  was  dancing  in  skates  on  wheels,  the 
aonyjctioD  might  be  upheld.  But.  the  &ivd\u^  of 
the  jury  on  the  first  count  may  be  ISkiLeu  div&Ui^vi- 


tiyely,  and  the  conyiction  upheld  if  the  delendaoi 
was  ^Ity  of  keeping  a  place  either  for  publk 
dancmg  or  music. 

Hawkins,  J.— I  agree  with  the  Lord  Chief  Jus- 
tice. CoHviMan  u^firm&d. 


Snprenu  Court  of  InMcatm. 
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Wednesday,  AprU  11,  1877. 

(Before  Lord  Colb&idgi,  C J*.,  and  Bbamwkll  and 

Brstt«  JJ  a.) 

DuKB  of  Detonshibb  v.  Hxkatitb  Stbbl  Com- 

PANT  (LdOIKD). 

Bating  of  iron  mines — Ded^ciion  from  royalties^ 
BeservaUon   in  lecue — LiabHUy  of  leseor — Tks 
Baiing  Act  1874  (37  ^  38  Vict,  c  M),  #.  8. 
By  sect.  8  of  the  Bating  Act  1874^  where  thsleseeeofe 
mine  was  before  the  Act  eaaemptfroim  being  rated  to 
any  foor  or  other  local  rate,  he  nyjuf  {unless he  hat 
spemficdily  contracted  to  pay  such  raie  in  iks 
event  of  ihe  abolition  of  the  said  eaMmpfum), 
deduct  from  any  rent,  royalty,  or  dues  p€tyahU 
by  him,  one  half  of  any  n^eh  raie  jmmI  6y 
him. 
The  plaintiff  and  defendants  contracted  in  a  Uest 
of  iron  mines  that  ihe  rent  and  roycdUes  foyaMs 
by  the  defendants,  ihe  lessees,  should  he  free  amd 
dear  of  and  from  alX  rales,  taaoes,    iilks  resi' 
charges,   eospenses    and  dedudions  whatsoessr, 
parliamentary,  parochial,  or  of  any  other  naimn. 
The  drfendants   deducted  from  uteir  royalties 
half  of  the  rates  paid  by  ihmn  under  this  Act,  ami 
tiie  plaini^f  brought  uUs  action  to  reeoosr  ih» 
deduction. 
Held  {af^rming  the  judgment  of  the  Q^een's  BemA 
Division),  that  this  section  of  the  statute  ovemdei 
the  reservation  in  the  lease,  and  thai  the  d^m- 
dants  were  not  liable  for  the  half  of  the  nUss 
which  they  had  deducted. 
Appeal  by  the  plaintiff  from  the  judgpnent  of  the 
Queen*s  Bench  Division   (Gockbam*    OJ.,  and 
Lush  J.),  reported  35  L.  T.  Bep.  N.  8.  474,  whers 
the  special  case  and  the  material  sectioos  of  the 
Bating  Act  1874  (37  A  38  Yiot  c  54),  aie  sel 
out. 

C,  Bowen  {Muir  Maekenne  with  Lim),  for  the 
plaintiff. — ^The  construction  put  upon  37  A  38 
Yict.  c.  54,  s.  8,  by  the  court  l>elow  would  pfodnoe 
injustice  and  inequality,  for  it  would  affect  hsman 
and  lessees  of  mines  differently,  aooording  to 
whether  the  mines  were  let  on  longer  or  shoctBr 
leases.  If  the  Legislature  had  intended  to  msks 
existing  contracts  of  no  avail,  Uiey  would  hava 
used  clear  language  for  that  purpose,  as  in  the 
Property  Tax  Act  (5  &  6  Vict.  c.  35),  a.  73.  He 
referred  to 

Brewster  t.  KitcheU,  1  Lord  Baymcmd  S17. 

A.  WHLs,  Q.C.  and  Edwyn  Joh€s,  for  tiie  Mm- 
dants,  were  not  called  on. 

Lord  CoLEEiDOs,  G.J. — ^Thia  aeema  a  Twy  d«r 
case.  I  am  of  opinion  that  the  jadgmeot  of 
\  \Xi<^   ^<d^^  ^^T^Vi  Dlraion   was  a   pocfMllf 
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proper  judgment  I  wish  to  adopt  the  reasons 
given  by  Gockbom,  G.  J.,  and  to  decide  in  &yoar 
of  the  defendants  on  the  same  grounds. 

BR4MWELL  and  B&STT,  JJA.  concurred. 

Judgmeni  affirmed. 

Solicitors  for  both  parties :  Ourrey,  Holland,  and 
Cwrrey. 

Feb.  2  and  81,  1877. 

PUBCBLL  V,   SOWLBB. 

Libel — Report  ef  proceedings  of  board  of  guardians 
— Privilege — Pubiic  interest, 

A  newspaper  report,  containing  libellous  matter,  of 
j^oeeedmgs  cU  a  meeting  of  a  board  of  guardians 
is  not  privileged. 

At  the  meeting  of  a  board  of  gua/rdians  of  a  poor 
law  ufiion,  the  conduct  of  the  medical  officer  of 
the  union  was  discussed,  and  accusoMoi^  of 
neglect  of  duty  were  made  against  him,  A 
reporter  for  a  local  paper  belonging  to  the  defen- 
dants  was  present,  and  the  defendants  published 
in  their  paf>er  a  full  account  of  the  proceedings 
cU  the  meeting.  The  plaintiff  thereupon  brought 
an  adionfor  wbel  against  the  defendants. 

Held  (affirming,  but  on  different  grounds,  the 
judgment  of  the  court  below),  that  the  defendants 
were  liable,  as  the  report,  although  it  might  be  of 
a  mailer  of  public  and  general  interest,  contained 
libellous  statements  made  "  ex  parte**  against  the 
plaintiff,  and  no  rule  of  privilege  applied  to 
protect  the  publishers  of  it. 

Appeal  from  a  decision  of  the  Common  Pleas 

Division. 
The  action  was  for  libel. 
Statement  of  daim. 

1.  The  plaintiff  was  at  the  time  of  committing 
the  grievance  hereinafter  mentioned,  and  still  is, 
a  physician  and  surgeon  practising  at  Knutsford, 
in  the  county  of  Chester,  and  was  and  is  also  the 
duly  appointed  medical  officer  of  the  Knutsford 
Workhouse  at  Knutsford,  which  said  workhouse 
is  within  the  Altrincham  Union  for  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor. 

2.  The  defendants  were  at  the  time  of  the  com- 
mitting of  the  grievance  hereinafter  mentioned, 
and  still  are,  the  printers  and  publishers  of  a 
daily  newspaper  called  the  Manchester  Courier  and 
Lancashire  General  Advertiser,  printed  and  pub- 
lished at  Manchester,  and  having  a  wide  cir- 
culation, in  particular  in  Lancashire  and  Cheshire. 

3.  The  deiendants,  being  such  printers  and  pub- 
lishers as  aforesaid,  on  the  30th  Dec,  1875,  falsely 
and  maliciously  printed  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning 
bim  in  his  said  profession  of  physician  and  surgeon, 
and  of  and  concerning  him  in  his  said  office  of 
medical  officer  as  aforesaid,  in  the  said  news- 
paper, the  words  following,  that  is  to  say: 
"More  alleged  neglect  at  Knutsford  workhouse. 
At  the  fortnightly  meeting  of  the  Altrincham 
board  of  guaraians  yestenuy,  Mr.  Fullalo^e,  the 
chairman  of  the  house  committee,  reported  that  a 
few  days  ago  an  inmate  of  the  house,  John  Oldham, 
of  BoUington,  was  taken  seriously  ill,  and  the 
master  sent  a  messenger  for  the  doctor  (meaning 
thereby  the  plaintiff),  at  about  seven  o'clock  in 
the  morning.  He  (meaning  thereby  the  plaintiff), 
did  not  arrive  in  forty  minutes ;  the  porter  went 
to  his  (meaning  thereby  the  plaintiff's)  house,  and 
told  him  (meaning  thereby  the  plaintiff)  that  the 


man  was  dying,  and  that  he  should  walk  abou^ 
the  front  of  his  (meaning  therebv  the  plaintiff's) 
house  until  he  (meaning  thereby  the  plaintiff) 
came.  On  the  visit  of  the  porter,  the  doctor 
(meaning therebythe  plaintiff)  went  to  the  bed- 
room window.  When  the  doctor  (meaning  thereby 
the  plaintiff)  did  arrive  the  man  was  dead.  The 
chairman  (Mr.  J.  Ambler)  observed  that,  if  the 
doctor  (meaning  thereby  the  plaintiff)  had  come 
when  first  desired,  he  would  probably  have  seen 
the  man  alive.  Mr.  FuUalove  said  that  when  the 
porter  went  to  fetch  him  (meaning  thereby  the 
plaintiff)  he  was  in  bed.  Mr.  Taberer,  the  master 
of  the  house,  said  that  that  was  the  third  time  the 
doctor  (meaning  thereby  the  plaintiff)  had  served 
him  like  that.  On  a  recent  occasion,  a  man 
was  brought  in  a  cab  irom  Wilmslow  at  12 
o'clock  at  night.  The  doctor  (meaning  thereby 
the  plaintiff)  was  sent  for,  but  he  (meaning  thereby 
the  plaintiff)  did  not  come*  until  a  quarter-past 
two ;  he  (meaning  thereby  the  plaintiff)  kept  five 
of  them  waiting  up  two  hours  for  him.  Mr 
Green,  Wilmslow,  said  that  that  was  perhaps  the 
most  serious  charge  which  had  been  brought 
against  the  doctor  (meaning  thereby  the  plaintiff), 
A  man  was  found  to  be  dying,  where  upon  a  boy 
was  despatched  for  the  doctor  (meaning  thereby 
the  plaintiff),  and  told  him  (meaning  thereby  the 
plaintiff)  that  a  man  was  very  poorly.  Subse- 
quently the  porter  went;  and  the  aoctor  (meaning 
thereby  the  plaintiff)  paid  little  attention  to  him, 
although  he  stated  that  the  man  was  dying.  The 
fullest  inquiry  should  be  made.  The  case  assumed 
a  very  serious  aspect ;  and,  if  the  case  were  good, 
the  doctor  (meamng  therebv  the  plaintifi^  oueht 
to  be  called  upon  to  resign.'  The  board  decided  to 
hold  an  inquiry  into  the  charges  preferred  against 
the  doctor ;  meaning  thereby  and  imputing  to  the 
plaintiff  thereby  that  the  plaintiff  had  been  and 
was  guilty  of  gross  misconduct  in  his  profession 
of  physician  and  surgeon  as  aforesaid,  and  in  his 
office  of  medical  officer  as  aforesaid,  and  had  acted 
in  his  said  profession  and  in  his  said  office  negli- 
gently, improperly,  and  with  great  cruelty; 
whereby  the  plaintiff  had  been  and  was  greatly 
prejudiced  and  injured  in  his  credit  and  reputa- 
tion, and  his  profession  of  physician  and  surgeon 
as  aforesaid,  Ac  The  defendants  admitted  the 
allegations  contained  in  paragraphs  1  and  2  of 
the  plaintiffs  statement,  that  the  words  set  forth 
in  paragraph  3  (^  the  plaintiff's  statement  were 
printed  and  published  by  them,  but  they  denied 
the  other  allegations  in  that  paragraph  contained. 
The  defendants  alleged  that  thev  were  public 
journalists,  and  that  the  said  words  were  printed 
and  published  by  them  as  such  public  journalists, 
in  a  public  journal,  bond  iide,  without  malice,  and 
for  the  public  benefit,  and  not  otherwise,  and  were 
and  are  a  correct,  fair,  impartial,  and  honest  report 
and  account  of  proceedings  of  public  interest  and 
concern.    Issue  joined. 

At  the  trial  before  Brett,  J.,  at  the  Spring 
Assizes  of  1876  at  Manchester,  a  verdict  was  by 
consent  entered  for  the  plaintiff,  damages  40s, 
(with  certificate),  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendants  if  the  court 
should  be  opinion  that  the  publication  was  privi- 
leged, it  being  admitted  to  be  bond  fide,  and  a 
correct  account  of  what  passed  at  the  meeting 
described. 

May  16,  1876.— EdwaTda^  %^.  TDi^-^^i^  ^msrw*^- 
ing\y  to  Qii\At  yoA:gcQfe\i\»  Vxt  >3Qft  ^^^ss^wo^a. 
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C.  RutseJI,  Q.C.  and  Bigham  showed  cause. 

The  Conrt  (Brett,  Arohibald,  and  Lindle;,  JJ.) 
reeerred  jiidKineiit. 

Brett,  J.  delivered  the  jadgmeut  of  the  conrt 
on  the  28th  Jnue  1876,  giving  jadgment  for  the 
pkintiS  OD  the  ground  that  the  prooeedingB  of 
the  board  of  guardians  at  Enntaford  were  not  of 
general  pnblio  intereaC,  and  that  the  publication  of 
the  report  was,  therefore,  not  privileged. 

The  defendants  appealed  from  this  decision. 

Edwarda,  Q.O.  for  the  defendants.— This  is  a 
bond  fide  report  of  what  took  place  at  a  meeting  of 
a  hoAri  of  guardians.  It  ia  priTileged  as  being  a 
report  of  proceedings  of  general  publio  interest. 
In  Davit  V.  Duncan  (30  L.  T.  Bep.  N.S.  464 ;  L. 
Bep.  9  C.  F.  3il6),  which  was  an  action  for  libel 
O0nl«ined  in  a  newspaper  report  of  Dome  pro- 
oeediofts  at  a  parliamentary  election  meeting,  the 
oocasioa  waa  held  privileged.  A  meeting  of  the 
persODB  changed  with  the  admin  i  at  ration  of  the 
•  poor  law  of  a  district  ia  ofstill  more  importance  to 
the jmblio.  In  KeUy  v.  Turling  (13  L.  T.  Eep. 
N.  S.  255,  L.  Bep.  1  Q.  B.  699)  a  dispate  belween 
an  inoambent  and  his  charuhwarden  as  to  the  use 
uf  the  oharoh  was  held  matter  of  pnblio  interest. 
Heabooited 

H»wo«d  T.  HamioM,  26  L.  T.  Bep.  N.  S.  838 ;  L. 

Bep.  7  C.  P.  806; 
Wiaon  V.  WiUitr.  IS  L.  T.  Bep.  S.  S.  409  ;.L.  Bep. 
4Q.  B.78;  S8L.  J.40,4.B. 

0.  BtMwO.  Q.C.  and  Bigham  for  the  plaintiff.— 
The  report  is  not  privileged.  This  is  not  criticism 
bnt  comment.  The  meeting  was  not  a  pablio 
meeting,  althoogh  reporters  were  admitted,  and 
it  is  not  becaose  the  meeting  was  convened  to 
discuBB  a  matter  of  public  interest,  that  a  publi- 
ation  of  slanderooB  matter  would  be  privileged. 
A  statemeiit  like  that  about  the  medical  officer  in 
this  case  may  be  a  perfectly  proper  one  to  be  made 
in  the  boatd  room  of  the  guardians  at  Knutaford, 
but  a  newspaper  haa  uo  right  to  publish  it  ese  parte 
to  the  world.  The  privilege  of  reports  is  confined 
to  (1)  all  judicial  proceedings,  because  the  public 
have  a  right  to  be  in  all  the  oourta  of  justice ; 
(2)  to  paruamentary  proceedings  because  the  public 
are  present  by  their  representativee.  It  is  now 
waglit  to  extend  the  privilege  to  reports  of  the 
proceedings  of  public  oodies.  Up  to  the  decision 
in  Wattm  v.  Waller  (uii  sup.)  judicial  proceeding 
only  were  within  the  privileKO-  The  principle  in 
Waaon  t.  Walter  should  not  be  extended,  althooeb 
that  case  ia  perfectly  distinct  from  this.  All  t£e 
authorities  show  that  no  auch  general  principle  of 
privilege  on  the  ground  of  public  interest,  aa  ia 
contended  for  for  the  defendants  exists ;  a  news- 
paper has  no  exceptional  privilege.  Daviton  v. 
Drnican  (26  L.  J.  104,  Q.  B.;  7  E.  A  B.  229]  is 
directly  in  point  in  favonr  of  the  plaintiff.  [Cock- 
BtJKM,  G.J.^The  meeting  in  that  case  was  an  open 
one.]  Tes,  and  that  maikea  the  case  stronger  than 
the  present  one.  The  cases  cited  for  the  defendants 
do  not  apply  here.  The  real  question  is,  are  the 
proceedings  of  boards  of  guardians  protected  by 
the  same  privilege  as  applies  to  proceedings  in 
courts  of  jnatice  and  in  parliament  P  That 
qneation  cannot  be  answered  by  enquiring  whether 
the  matter  complained  of  waa  of  public  intereat. 
Edwardt,  Q.C.  in  reply. 

CocKBUBM,  C.J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  afBrmed,  and  I 
am  very  anzioua  to  have  it  dietindly  undexBtood 
that  tlut  opinion  is  not  based  upon  tbe  grQtin&e 


upon  which  the  conrt  below  wenL  That  jodg- 
uient  proceeded  npon  the  ground  that  the  anl^ect 
matter  of  the  present  action,  which  is  for  Ubel 
contained  in  a  report  of  the  prooeedinga  of  a 
board  of  gnardians  relating  to  the  condacC  of  the 
medical  officer  of  the  poor  law  nnion,  was  not  a 
matter  of  pabhc  general  intweat.  In  that  new  [ 
iim  nnable  to  concur,  and  for  these  reasons:  It 
appears  to  me  that  the  admimstration  of  the  poor 
law  is  matter  of  great  national  oonoem.  The 
oourt  below  aeem  to  have  drawn  a  diatinctioo 
between  the  administration  of  the  pocv  law  in 
general  as  a  matter  of  publio  conoem,  and  the 
administration  of  the  poor  law  in  a  particular 
district.  It  seems  to  me  that  whatever  is  matter 
of  national  concern  in  the  administration  of  any 
department  of  the  government,  ia  alao  mattar  of 
oational  concern  in  the  looal  district  in  which  that 
government  is  administered.  It  is  one  of  the 
characteristic  features  of  the  gOTemment  of  thii 
country  that,  instead  of  being  oentralised,  T«y 
important  matters  of  administration  ^ra  submitted 
Co  the  consideration  of  local  authoritiee  for  con- 
duct and  management;  there  is  the  bnaineas  of 
counties,  and  of  municipal  bodies  in  cities  and 
boroughs.andtbeseare.to  a  great  extent,  maosged 
by  local  gOTernments.  It  ia  not  becaose  the 
matter  immediately  under  consideration  is  ore 
affecting,  in  its  immediate  oonseqaences,  a  par- 
ticular locality  only,  that  therefore  it  is  not  s 
matter  of  publio  general  interest.  It  may  be  oT 
national  concern.  The  administration  of  the  poor 
law  with  respect  to  the  medical  attendaitoe  of  the 
poor  is  a  matter  of  infinite  moment,  and,  there- 
fore, the  conduct  of  the  medical  officer  of  s  aniisi 
may  be  of  vast  importance,  as  he  has  the  care  of 
the  poor.  I  therefore  do  not  agree  with  th« 
Common  Fleas  Division  in  thinking  that  this 
matter  is  not  one  of  publio  general  interesL  It  is 
now  settled  law  that  a  report  of  judicial  prooeed- 
ings  is  privileged.  It  is  also  setUed  that  reports 
of  the  proceedings  of  the  great  national  couuol, 
the  Houses  of  Parliament,  may  be  privileged, 
although  those  reports  affect  the  credit  ot  prival« 
persons ;  but  the  question  here  is  whether  in  this 


privileged.  There  are  many  intermediate  cases 
which  might  be  put.  The  proceedings  bf  the 
corporation  or  the  common  oonncil  of  the  city  of 
London,  or  of  county  magistrates  at  quarter 
sessions  sitting  to  transact  ooonty  bnaineaa,  aod 
in  many  other  cases,  might  reflect  upon  the 
character  of  a  private  iodividoal,  bat  I  sootdd  be 
very  sorry  to  lay  down  a  hard  and  fast  line  tlat 
proceedings  of  that  description  niig;lit  not  be  foU; 
reported,  although  reflecting  npon  the  oondoct  of 
some  particular  person.  It  is  not  neoessaTyto  hy 
down  any  such  rule  in  this  case.  We  are  dealing 
here  with  a  body  of  limited  jurisdiction,  and  one 
to  whose  proceedings  it  is  certainly  not  essentially 
necessary  either  by  law  or  nsage  that  pubbatf 
phouIdbeKiven.  Itia  quite  clear  that  the  prdoeedinp 
of  a  board  of  f^nardians  are  not  neoesaarilr  public. 
They  might,  if  they  pleased,  refuse  to  admit  the 
reporters,  and  close  their  doors  while  the^  tiaiu- 
acted  their  business,  and  I  think  that  it  woold  be 
the  proper  course  to  take  when  matters  affsctiDg 
the  conduct  of  a  partionlar  peraon  are  bang 
diacuased      Here    one  of    the   i 


y  represrnted,   and    the    prooaediogs    wive    nib- 
\  \vAms^.     N^Mi   ^.Wi.  '^Q.hlicatioa    pTivihgedf    I 
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think  thera  is  no  doubt  that  it  was  not  pri- 
vileged; and  I  think  there  can  be  no  doubt 
whatever  that  if  the  matter  had  been  brought 
before  the  central  authority  in  London — the  Poor 
Law  Board — and  the  private  character  of  a  par- 
ticular individual  haa  been  assailed,  and  a  report 
published  in  the  newspapers,  that  report  would 
have  been  privileged.  Clearly  not  I  think  the  board 
ought  to  exercise  a  proper  discretion  in  conduct- 
ing a  discussion  like  this,  and  that  their  doors 
should  have  been  closed.  They  did  not  exercise 
that  discretion.  The  newspaper  should  not  have 
published  that  which  might  be  untrue,  and  was 
likely  to  prejudice  the  medical  officer.  Therefore, 
without  encroaching  in  any  degree  upon  the  dis- 
cussion of  what  I  conceive  to  be  a  great  public 
principle,  I  am  content  to  say  that  that  principle 
does  not  apply  in  this  case,  and  I  therefore  think 
that  the  judgment  of  the  court  below  should  be 
affirmed,  though  not  upon  the  same  grounds  as 
were  there  given. 

Melush,  L.J. — I  am  of  the  same  opinion.  We 
are  asked  here  to  further  extend  the  law  of 
privilege.  In  Lord  Campbell's  time  it  seems 
clearly  to  have  been  supposed  to  have  been  law 
that  the  privilege  of  reporting  extended  only  to 
the  publication  of  proceedings  in  courts  of  law. 
It  was  supposed  that  proceedings  in  courts  of  law 
might  be  published  because  all  Her  Majesty's 
subjects  might,  if  they  chose,  be  present,  and  it 
was  said  that  there  was  nothing  wrong  in  putting 
those  who  were  not  in  the  position  of  those  who 
were  present.  That  rule  has  in  my  opinion  been 
properly  extended  to  proceedings  in  Parliament. 
The  proceedings  there  may  no  doubt  be  distin- 
guished from  those  in  a  court  of  law,  becanse  the 
public  are  only  admitted  to  the  House  of  Parlia- 
ment when  they  are  allowed  to  be  present  by  the 
House.  It  is  then  said  that  the  principle  of 
privilege  being  already  established  which  applies 
to  protect  reports  in  the  courts  of  law,  and  the 
Houses  of  Parliament,  should  be  extended  to  a 
variety  of  other  kinds  of  bodies.  I  do  nof:  wish 
to  give  my  opinion  whether  it  ought  to  be  ex- 
tenaed  to  some  other  bodies  or  not,  but  at  the 
same  time  I  feel  that  wo  ought  to  be  very  careful 
when  we  are  asked  to  extend  it.  I  am,  however, 
clearly  of  opinion  that  we  should  not  extend  it  to 
the  present  case.  The  guardians  had  the  power 
of  excluding  the  public  or  not ;  I  do  not  think 
they  ought  to  be  bound  by  the  result  of  exercising 
their  discretion  to  admit  or  exclude  the  public, 
but  when  ex  parte  charges  are  to  be  made  affect- 
ing the  character  of  a  public  officer  I  do  not  see 
any  public  convenience  in  holding  that  these 
charges  may  be  made  public.  Such  charges  so 
made  are  made  public  I  think  ai  the  risk  of  the 
person  publishing  them.  At  law  this  was  clearly 
libellous.  If  one  of  the  guardians  himself  had 
gone  out  from  the  meeting  and  talked  of  the 
charge  made  against  the  doctor  so  as  to  do  him 
injury,  I  think  the  guardian  would  have  been 
liable  to  an  action  of  slander.  I  do  not  dispute 
the  right  of  the  newspaper  lo  comment  upon  the 
doctor's  conduct  when  the  facts  have  been  ascer- 
tained. Here  they  had  not  been  ascertained,  and 
it  seems  to  me  to  be  a  very  different  thing  from 
fair  comment  to  publish  charges  brought  against 
him  as  these  were.  I  think  the  judgment  of  the 
court  below  should  be  affirmed. 

Baggallat,  J. — I  am  of  the  same  opinion.    I 
am  unable  to  draw  any  distinction  between  the 
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circumstance  of  the  present  case,  and  those  in 
the  case  of  Topham  v.  Pick  (7  H.  &  N.  891). 
Where  a  report  containing  a  llibel  was  made  by  a 
medical  officer  to  a  vestry  board,  and  published  by 
the  defendant  in  his  newspaper.  There  it  was 
decided  that  the  publication  of  the  report  was 
not  privileged.  The  same  reasoning  will  apply  to 
the  present  case,  and  I  do  not  think  that  the 
principles  upon  which  that  decision  was  given  are 
interfered  with  by  the  judgment  in  Wctson  v. 
Walter  (ubi  sup.),  nor  ^o  I  think  those  principles 
are  inconsistent  with  our  decision  in  the  present 
case. 

Bramwell,  J.A. — I  am  of  the  same  opinion,  and 
I  desire  to  say  why.  The  question  of  the  right  of 
publication  in  newspapers  is  one  of  great  im- 
portance, because  public  opinion  is  to  a  great 
extent  guided  by  the  press,  and  especially  bv  the 
peliodical  press.  I  do  not  quite  agren  witn  the 
reasons  given  in  the  Common  Pleas  Division  that 
proceedings  of  this  kind  are  not  matters  of  public 
interest.  I  think  if  there  had  been  a  discussion 
on  the  conduct  of  the  plaintiff,  the  facts  not  being 
in  dispute,  and  the  defendant  had  fairly  commented 
upon  it,  that  comment  would  be  privileged.  But 
that  is  not  the  case  here.  The  defendants  reported 
not  what  was  a  statement  of  facts,  but  what  upon  the 
face  of  it  was  a  report  of  what  had  been  reported 
to  the  guardians,  and  whnt  was  stated  against  the 
plaintiff  in  his  absence,  with  no  opportunity  given 
him  to  contradict  it.  I  think  there  was  no  duty 
of  any  kind  upon  the  reporter  to  report  this  accu- 
sation. The  guardians  could  well  have  excluded,  and 
ought  to  have  excluded,  strangers  from  the  room. 
As  they  did  not  do  so,  the  reporter  himself  should 
have  passed  the  matter  by,  but  as  he  has  not  done 
so,  but  has  published  it  to  the  plaintiff's  injury, 
he  must  in  my  opinion  bear  the  consequences. 
Judgment  for  plaintiff.  Judgment  below  affirmed. 
Solicitor  for  the  plaintiff,  C.  W,  Vomrnttt  for 
/.  B.  Barlings,  Manchester. 

Solicitors  for  the  defendants,  Johnson  and 
Wetherell,  for  Stevenson,  Lycett,  and  Co.,  Man- 
chester. 


Monday,  Apnl  30, 1877. 

(Before  James,  Baggallat,  Bramwell,  and  Brett, 

L.JJ.) 

Babbits  v.  Cox. 

Land    tax  —  Exemption  —  Site    of   hospital  — 

4  W.  ^  M.  c.  1,  s,  5—38  Geo,  3,  c.  5,  s.  29. 
Plaintiff  was  lessee  of  land  wkich  wom  the  site  of  a 
hospital,  existing  before  the  Land  Tax  Acts  1692 
and  1798,  but  removed  by  decree  of  the  Court  of 
Chancenj  in  1849,  by  which  the  land  wa^  dis' 
charged  from  the  char  if  aide  trust. 
The  Act  of  1692  ext^mpted  all  siies  of  hospitals,  ahd 
by  the  Ad  of  1798,  s.  29,  all  Itn'h  belonging  to 
any  hospital  which  were  assessed  in  1692  were 
to  be  liable  to  be  cliarged  to  land  tix,  att-d  no 
other  lands  then  belonging  to    any  hospital  or 
almshouse  should  be  cliarged  to  land  tax  by  that 
Act, 
Held  (reversing  the  judgment  of  ilie  Q'ieen*s  Bunch 
Division),  that   plaintiff  was  exempt  from  the 
land  tax. 
Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  on  a  special  case  stated  in  an  action  of 
trespass  brought  against  the  defet\dv^.<»^^vJ^'^K^Ki^ 
ol  lasid  t«x.,  lot  ^«^\si^\Xv^  '^voSaS.^  ^gso^^.    -v^  •». 
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The  qaestaon  for  the  opmioa  o!  the  oonfl  wm, 
wfaetber  the  land  in  possession  of  tlie  plaintiff 
is  liable  to  be  chargea  and  ansessed  by  the  Luid 
Tax  Oomrnissioners  to  the  land  tax. 

If  the  oonrt  shoold  answer  this  anestion  in  the 
affirmatire,  judgment  to  be  enUsni  for  Uie  dafen* 
dant  with  oosts. 

If  in  the  negative,  jadgment  to  be  entered  for 
theplaintiff  for  227Z.  5«.  lOd,  with  costs. 

The  Divisional  Coart  ((yookbnm,  G.J.  aiMl 
Lash,  J.)  gave  jnd^ent  in  favour  of  the  defeft- 
dant,  and  the  plaintiff  appealed. 

The  material  sections  of  Uie  statutes  are  set  out 
in  the  judgement  of  the  court  below,  and  the 
special  case  is  set  out  in  the  report  {ante,  p.  447 ; 
35  L.  T.  Bep.  N.  S.  834). 

The  SolicUor-Oeneral  (Sir  H.  GKffard,  Q.O.), 
Lumlev  Smith  with  him,  for  the  plamtiff. — ^The 
ti^e  effect  of  38  Geo.  3,  o.  5,  s.  29,  is  that  all  lands 
which  belonged  to  hospitals,  almshouses,  &o.,  at 
the  time  of  the  passing  of  4  W.  A  M.  c.  1,  shall 
be  for  ever  exempt  from  land  tax.  This  is  shown 
by  the  use  of  the  word  **  then."  The  exemption 
is  applied  to  the  land  itself:  {Lord  OoleheHer  v. 
K&wney,  14  L.  T.  B^.  N.  8.  888 ;  L.  Bep.  1  Ex. 
308;  35  L.  J.  204,  Ex.;  affirmed  16  L.  T.  Bep. 
N.  8.  463;  L.  Bep.  2  Ex.  253;  36  L.  J.  172, 
Ex.)  In  that  case  Willes.  J.  anticipates  l^e 
present  question :  (L.  Bep.  2  Ex.  257.)  Both  reason 
and  the  exact  language  of  the  statute  are  favour- 
able to  the  exemption.  The  judgment  of  the 
court  below  assumes  that  the  policy  of  the  statute 
was  only  to  relieve  the  land  while  it  was  held  for 
eleemosynary  purposes,  and  omits  the  considera- 
tion that  the  chanty  still  gets  the  advantage  when 
the  land  is  disposed  (^  in  consequence  of  the 
higher  price  to  be  obtained  for  huxa  exempt  from 
the  tax. 

JS^.  Clarke  and  Lyon  for  the  defendant. — ^The 
reason  tor  the  exemption  ceased  when  the  hospital 
was  removed,  and  consequently  the  exemption 
itself  ought  to  be  held  to  have  ceased.  It  is  clear 
that  a  private  owner  could  not  claim  exemption 
under  88  Geo.  3,  c.  5,  s.  25,  which  provides  that 
nothing  in  the  Act  shall  extend  to  charge  "any 
hospital  for  or  in  respect  of  the  site  of  the  said 
hospital,"  ^,  aad  sect.  29  must  be  treated  as  a 
corollary  to  sect.  25,  as  is  observed  in  the  judg- 
ment of  the  court  below.  The  intention  must 
have  been  the  same  in  framing  the  two  sections. 
The  decision  in  Nove^  v.  Toogood  (1  B.  <fe  C.  554) 
is  an  instance  of  limitation  of  an  exemption, 
apparently  given  by  the  general  words  of  a  statute, 
in  a  case  where  the  reason  of  the  exemption  did 
not  apply.  Sect.  26  of  38  Geo.  3,  a  5,  by  which 
tenants  holding  under  hospitals  are  to  be  assessed, 
shows  that  the  intention  of  the  Act  was  to  limit 
the  exemption  to  the  hospitals  themselves. 

The  oolicUoT-QeneTaX  was  not  called  on  to 
reply. 

Jakes,  LJT. — It  appears  to  me  that  we  must 
reverse  the  judgment  of  the  court  below.  I 
cannot  get  over  the  plain  words  of  sect.  29  of 
38  Geo.  3,  c.  5,  which  provides,  "  That  all  such 
lands  .  .  .  belonging  to  any  hospital  or  almshouse 
...  as  were  assesped  in  the  fourth  year  of  the 
reign  of  King  William  and  Queen  Mary  shall  be 
and  are  hereby  adjudged  liable  to  be  charged,"  &c. 
If  the  section  haa  stopped  there  I  think  there 
would  have  been  a  gooa  desi  to  be  said  for  the 
OB^e  of  the  appellant,  on  the  ground  that  the 
Bection  meant  that  Uiose  lands  (nly  a\io\M  \)i% 


charged  which  were  charged  in  tbe  fomth  ymt 
of  the  reign  of  WilUam  and  Maryv  and  no  Omra. 
But  die  section  goes  on  to  proride  **  that  no  otfaer 
lands  .  .  .  whataoerer  mn  baloKwing  to  any 
hospital  or  mlmriioiise  ,  .  .  ahalT  ba  obargad, 
taxed,  or  assessed  by  virtaa  of  tliiB  Aot  .  .  . 
anything  herein  contained  to  tiie  oootrary  not- 
withstandinc."  This  ooomsto  me  to  be  aa  pkin 
a  provision  Uiat  these  lands  shall  not  be  oharged 
as  could  possibly  be  framed;  it  chargea  land  &it 
was  charged  in  the  reign  of  William  and  Ifaiy, 
and  expressly  exempts  other  land»  nod  this 
is  other  land  than  land  that  was  in  lint 
reign  charged.  But  it  ia  ssad  on  behalf  dt  the 
respondent  that  we  must  read  aeot.  29  togethw 
witn  aect.  25  of  the  same  Act.  I  cannot  ioUov 
that  argument,  for  seat.  29  appHea  to  a  naa 
subject  and  uses  additional  words.  I  aee  no 
reason  why  we  should  depart  tram  tho  pbin 
words  of  the  Act.  The  exemption  is  for  te 
benefit  of  the  charity  if  the  lana  pasaea  into  tin 
hands  of  a  purobaaar,  and  does  not  i^ply  (as  hsi 
been  dedded  in  Lord  OolohMter  t.  ginrasy, 
uln  sujp.)  if  a  new  site  ibr  a  hosintal  or  afans* 
house  la  purchased.  I  am  cl  opinion,  therefore, 
that  the  land  is  exempt. 

Babqaujlt,  lU. — I  am  of  the  asam  opiniea. 
I  was  impressed  by  the  able  nrgument  ol  Mr. 
Lyon  on  38  Geo.  3,  c  5,  s.  25,  but  1  aanagi  kSkm 
the  argument  that  sect.  29  is  on^  a  proriso 
intended  to  qualify  the  terms  of  aecL  25.  There 
are  intermediate  provisions  in  the  Aot»  and  tib 
phraseology  of  the  two  sections  ia  diatinot.  The 
words  of  sect.  29  are  perflectly  genersL 

Brakwkll,  L.  J. — ^I  am  of  the  same  opinion. 

Bkitt,  L.  J.— I  cannot  see  tlwt  theae  lands  are 
outside  the  words  of  tact.  29.  I  ^^^^^^  to  con* 
strue  an  Act  of  Parliament  according  to  my  views 
of  what  is  right  or  wronff  where  the  words  are 
plain.  The  words  of  the  Aot  otearlv  oomprshflnd 
this  case.  •  If  we  look  at  4  Will.  &  M.  e.  1, 
s.  25  and  38  Geo.  3,  c.  5,  ss.  25  and  29,  wo  may 
observe  an  alteration  in  the  fhuna  ol  ibb  enact- 
ments. The  last  section  treats  in  tenna  of 
lands,  Soo,,  which  had  been  asaessed  in- the  raign  of 
William  and  Maiy,  and  provides  that  they  ahall  be 
charged,  and  then  it  goes  on  to  provide  by  n  nega- 
tive enactment  that  no  other  lands  ahaU  be 
charged,  and  there  is  no  reference  to  the  p  mi  Ban 
or  corporations  in  whose  hands  the  landa  nnghk 
be.  The  word  '*  tiien  "  is  important.  Mr.  Iiyon 
could  not  deal  with  it  in  his  argamont,  but  we 
must  give  a  meaning  to  it,  and  apply  it  to  tibe 
time  when  the  statute  of  William  and  Mary  was 
passed.  Judgment  reasrsed. 

Solicitor  for  the  plaintiff,  (7.  O.  Humphrey, 
Solicitors   for   tne    defendant,     Simpetm  snd 
Polmet. 


Monday,  April  30, 1877. 

(Before  Jambs,  Baggaliat,  Bbamwxui^  and 

Bkbtt,  L.  JJ.). 

Scott  v.  Ligo. 

Metropolitan  Building  Act  1855  (18  J-   19 
c  122),  f.  9;  f.  27,  r.  4;  «.  28,  r.  2^Adiiikn  to 
old  building. 

By  the  Metro^olUan  BuHding  Aot,  a.  9,  any  nifaro- 
Hon,  odMtwn,  or  other  work  aioda  wptm  aa  sU 
huHding  ie  to  ihe  extent  of  audi  olleratfew,  ik. 
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BoOTT  e.  I^sa. 


[Oi.  orAn. 


(X&ffWtM  opiriy  to  M  bttOtUng*.  By  tMt.  37, 
r.  ^  ev«ry  warshouja  eontatntna  more  tlUKi 
218.000  euMe/ai*  mttft  Im  iwidtd  by  parly  mOIt 
in  mieh  mottiMr  tiM  (A«  eontentt  of  eaeK  dmmim 
«htll  not  «PMad  Mi«&«MHnk9r  of /mL  By  toot. 
28,  r.  2, ';  no  bwOdMy*  «&ati  ba  vnOtd.  if  whm  to 
wnfoi  A«y  tMQ,  oMMMbred  m  <mm  bvHtliitg  only, 
ieineontraemUiont^imyiif  tho  pmMont  of  A* 

The  appMami,  by  taking  down  one   of  t)te  tu- 

fsmol  vialU  of  a»  old  Imping  containing  morw 

Ut»n  216,000  eubiefeet.'mada an  odditioneoniaiH- 

ino  Uu  than  316,000  eubiefeet. 

Bm  (rwmviigi  lh«  iooition  of  the  oourt  helow],  that 

the  addition  vku  not  wthin  leet.  28,  r.  2,  aiad  n»ed 

not  ho  taparatedjrom  M«  oUivilding  by  a  party 

woU. 

Amu,  from  the  deoition  of  the  Oonrt  of  Appeal 

from  Inferior  Courts  on  k  apeeial  OBsa  atoted  pnr- 

Bout  to  tbi>  UeCropDlitui    BoildiDg   Act    1855 


(18  it  1»  Viot.  e.  128),  m.  10^  107. 

"Om  ftppellant  had  boilt  tm  addition  to  ft  brewe^, 
iriiioh    was    an   old  baildin^  sreoted  before  tb* 


pMsinff  of  the  Act,  and  contained  more  thas 
216,000  oabio  feet.  The  addition  oonlained  law 
thu  319,000  feet.  A  magistrate  made  an  ordfr 
on  the  appellant  under  sect.  46  oommandiiig  bfm 
to  areet  a  partv  mil  on  the  groond  than  two 
baildinga  hod  beui  united  within  sect.  28,  mle  S, 
and  the  whole  oontained  mora  th»n  216,000  eabio 
feet,  eontrary  to  aeot.  27,  rule  4  The  Gonrt  of 
Appeal  from  Inferior  Courts  (GleaabT,  B.  and 
Orove,  J.)  held  that  the  order  was  rightly  made. 

The  speoiei  case  is  set  ont  in  the  report  in  the 
OOoH  below  (ante  p.  386 ;  35  L.  T.  Bep.  N.  S.  487). 

Benjamin,  Q.C.  (Olyn  with  him)  tor  the  appel- 
ant.—The  oonrt  below  have  placed  a  wrong  ooa- 
Btmotion  on  the  Act  The  intention  was  to 
^iplf  (he  Act  onlf  to  new  bnildiDn  (leet.  7), 
knit  in  order  to  prarent  eraeion  the  aeAoitiOB  of 
neir  bnildinga  was  extended  bj  aeote.  10  and  11 ; 
bnt  in  aeot  28,  r.  3,  it  appears  from  the  context 
<M  reqnir«d  by  aeot.  7)  that  new  buildinga  are 
not  there  ref^red  to,  for  the  prorision  aa  to 
aniting  baildinga  preeuppoaee  the  pravioae  eziHt- 
«nca  of  two  lepamte  bnildings.  This  is  only 
Ml  additiom  to  an  old  building,  not  the  nnion  m 
two  preriooBlr  exiBting  buildings.  [Boahwill,  L.J. 
feTerred  to  BiOon  v  Thornton  (3  £.  1  B.  868 ;  23 
h.  J.  S62,  Q.  B.]]  That  was  a  oaee  of  inmiranoe, 
and  the  risk  was  altered. 

F.  U.  Whii«,  Q.C.  (BWon  with  him)  for  the 
respondenL— The  case  is  bronght  within  sect.  27, 
r.  4,  by  sect.  28,  r.  2,  and  sect.  9.  whioh  makes  an 
addition  to  an  old  building  snhjeot  to  Uie  regula- 
tions of  the  Act.  According  to  the  constmction 
contended  for  on  behalf  of  the  appellant,  the  Aot 
could  easilj  be  evaded  in  the  manner  referred  to 
in  the  judgment  of  the  court  below. 

Jufu,  C  J.— I  am  of  opinion  that  the  appellant 
if  entitled  to  judgment.  We  cannot  depart  from 
the  plain  meaning  of  the  words  of  the  statute, 
because  it  may  appear  that  there  is  a  ea*u« 
omiMu*,  and  we  must  remember  that  the  prori- 
siona  for  the  poblic  safety  oonl^ned  in  tbs  statate 
ware  made  snbjoot  to  existing  interesia.  By 
sect.  9  any  aItemtk>o,  addition,  or  other  work, 
unless  done  fbr  the  porpose  of  neceeury  repair, 
and  not  affecting  the  constraotion  of  any  ex- 
tMnal  or  party  wall,  ia  aulnect  to  the  regnla- 
tioDB  of  the  Act;  by  uet.  27,  r.  4,  erery  ware- 
bonse  or  oUier  bnildmg  used  for  tnde  or  mana- 


factnrt  containing  mere  than  216,000  enbio  feet 
shall  h«  divided  by  party  walls ;  and  by  seob.  28,  r.  2, 
no  buildings  shall  m  united  ao  that  considered  as 
one  bgildina  only  they  shall  ba  in  oontntvention  of 
the  Aot.  Now  this  wpeors  to  be  as  dearly  an 
alteration  by  way  of  addition  to  an  exiadng  build- 
ing as  anything  eonld  be.  If  it  were  held  to  be 
a  nnion  of  two  buildings,  it  would  fbllow  that  a 
man  might  take  down  a  wall  on  hia  own  premises 
so  li  to  Dring  in  a  few  feet  of  vacant  groand  and 
add  that  much  spooe  to  his  warohooBo  by  rabuild* 
ing  the  wall  a  little  further  forward,  and  be  held 
toDsve  nnited  two  buildings.  It  would  be  strain- 
ing the  words  of  the  Aot  in  an  unwarrantable 
mftnner  to  bold  such  an  alteration  aa  that  to  be  a 
uiiian  of  two  bnildings.  If  it  had  been  intended 
to  bring  the  present  case  within  the  rule  is  to 
party  walla  the  Legisbtnre  oonld  have  made  pro- 
Tiaion  fbr  the  purpose.    ""  —'•'  *— ~  >-""  "^  '" 


It  could  have  been  said  in 


Elun  words  that  if  the  aggregate  of  the  old 
uilding  and  the  new  part  added  to  it  shall  be 
more  than  216,000  onhto  feet,  tbabnilding  •hall  ba 
divided  by  party  walls.  In  my  opiiioa  toa  ap^- 
lont  is  entitled  to  sncoeed,  and  the  jndgmBit  of 
the  court  b^w  oaght  to  be  reversed. 

Baqoaliat,  L.J.-^I  am  of  the  same  opinitm.  It 
was  the  intention  of  the  Legislature  to  draw  a 
distinotioQ  between  addition  and  luuoa.  and  th«r» 
fore  sect.  9  was  framed,  wbioh  in  tbia  cose  wooU 
apply  to  the  additi(»  and  to  the  ndditkiB  aloma. 
Therefore  it  is  suneated  on  behalf  of  the  reepo*- 
dent  that  the  boDcUng  oomca  within  aeot.  36 ; 
r.  2  of  that  section  is  tba  only  one  wbioh  it  it 
contended  con  be  treated  aa  applioalile.  It  ia-  tra« 
Uiat  if  we  oon  regard  this  aa  two  bnildinga  which 
have  been  nnitad  the  eontents  are  more  tkwt 
216,000  fMt,  bat  I  am  of  opinion  that  this  ia  not 
so,  and  the  role  maoaa  two  buildings  wbioh  were 
exist  b^  before. 

Brucwbll,  L.J.— I  an   entirely  trf   the  s 
opinion;   hot  I    oannot  c 
Benjamin  when 

building  added  to  one  already  exiating  ao  tbaa  hb 
Aot  would  not  apply.  I  thmk  that  nere  (here  is 
not  a  new  boiiding ;  bat  if  there  wen,  there  would 
b«  an  obligation  to  have  a  party  wall.  It  would 
follow  from  Mr.  White'a  a^nment  that,  if  an  old 
wall  were  taken  down  and  a  few  fiaet  added  to  an 
already  existing  boiiding,  that  would  be  within  the 
Act.  Bnt  it  wsa  intended  that  additions  and 
alterations  mi^ht  be  made  withont  being  snbjeot 
to  the  provision  with  regard  to  party  walls,  and 
this  is  clearly  an  addition  and  alteration. 

BKin,  L.J. — This  cose  does  not  oome  witbon 
Bscl.  28,  r.  2,  for  there  wera  no  two  buildings 
which  conld  be  united,  and  it  is  not 'within  sect. 
27,  r.  4v  because  tbe  operation  of  that  rule  is  con- 
fined by  sect.  9  to  the  addition  only,  and  here  the 
addition  tidcen  by  itself  is  not  larse  enough  to 
come  within  the  mle. 

J^dgmani  meratd. 

Solicitors  tor  appellant,  Loxley  and  Morley. 
Solicitor  for  respon dent,  Wuliam  Wykt  3mHh. 


innot  qnile    agree    with    Mr. 
says  that  there  rai^t  be  a  new 
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CHANCERY  DIVISION. 

Kaportod  br  J.  Z.  TiOBnoi,  Sm-,  Bu>lrt««feLaw. 

(BeforB  Vice- Chancellor  Haix.) 
Tuesday,  April  24,  1877. 

LUCKEAIT  V.  PrIDHAM. 

Charily — Will — Devise  of  proceeds  of  real  estate  to 
eharUy  —  Mortmain  Ad — Previout  «p*;ijl  Act 
authorising  devise  of  real  estate— Beirospective 
operation  of  Mortmain  Act. 

A  testator  bequeathed  the  proceeds  of  the  residue  of 
real  and  personal  estate  to  the  "  difierent  ehari- 
liat  of  Plymouth."  The  only  charity  which  claimed 
teas  the  guardiatxt  of  tlie  poor  who  were  incor- 
porated by  an  Act  of  the  Gth  year  ofQaeen  Anne, 
which  empowered  them  to  receive  testamentary 
gifts  of  real  estate. 

Held,  that  this  poaer  was  taken  away  by  the  Mort- 
main Act  (9  Geo.  2,  e.  36),  and  that  the  principle 
lliat  the  powers  and  privileges  given  by  a  special 
Act  were  not  taken  away  by  the  provisions  of  a 
general    Act    was     inapplicable    to   the  present 

William  Robert  PsiLLipa  made  his  will,  dated 
28th  May  1S74,  wherebj,  after  directiui;  payment 
of  hia  debtB  and  certaio  leraciee,  he  devised  and 
bequeathed  the  residue  of  nia  real  and  peraoual 
estate  toGlinn  Pridham  and  William  Henry  Luke, 
upon  trDEtB,  subjeob  to  a  diRcretion  vested  in  them, 
to  convert  and  to  staod  posBcssed  of  the  raoneya 
to  arise  from  Bucb  conTeraion,  and  then  "  upon 
troBt,  on  the  realisation  of  my  said  entate,  I  give 
and  beqnitath  one  half  of  the  proceeds  thereof  to 
tihe  differeot  charities  of  Plymouth,  the  amoant 
and  charities  to  be  at  the  discretion  of  my  said 
trastaeB."  The  other  moiety,  after  the  payment 
of  certain  pecuniary  lejiaoies,  he  directed  to  be 
divided  among  several  persons,  of  whom  the 
plaintiff,  Frederick  Luckraft,  was  one. 

The  testator  rlied  on  the  2nd  Jan.  1876,  and 
hit)  will  n-ae  duly  proved  by  his  eiecntors,  the 
defendants.  The  testator  was  entitled  at  his  death 
t«  considerable  real  and  personal  estate,  ivfaich 
was  being  administered  by  the  court. 

The  case  now  came  to  be  heard  on  n 
to  vary  the  chief  clerk's  certificate.  The 
was  taken  out  by  Mrs.  Ludkraft.  the 
aole  next  oE  kin,  and  John  Phillips,  his  heir.at- 
law ;  and  the  only  question  was  with  reference  to 
the  bequest  of  ibe  moiety  of  (he  proceeds  of  the 
estate  bequeathed  to  the  Plymouth  charities.  Of 
all  those  charities  the  gnardiana  of  the  poor  alone 
claimed  to  be  entitled  to  take  lands  in  mortmain. 
They  were  incorporated  by  an  Act  of  the  6tb 
Queen  Anne,  by  which  it  was  enacted  {inter  alia) 
that  the  "guardians  of  the  poor  ot  the  town  of 
Plymouth,  in  the  county  of  Devon  .  .  .  shall  and 
may.  without  licence  in  mortmain,  purchaae,  take, 
or  perceive  any  lands,  tenements,  or  heredita- 
ments of  the  gift,  alienation,  or  deviiie  of  any 
irerrinn  or  persona  whatsoever  having  a  right,  and 
not  being  otherwise  disabled,  to  grant  alien  or 
devise  the  same,  who  are  hereby  without  further 
licence!  enabled  to  give,  transfer,  grant,  or  devise 
any  such  lands  or  hereditaments  unto  or  for  the 
uae  or  Jienefit  of  the  said  corporation."  "^Vie  tyiea- 
tioa  tras  irbether  this  special  Act  ^aa  i:ei\iee\e&^^^ 


the  Uortmun  Act  ■abaeqaenllj  pMoad— 9  Geo.  2. 
c36. 

Hastings,  Q.C.  and  Chubb  for  tbe  plMntiff  in 
the  action. 

Eddit,  Q.G.  and  F.  Webb  tor  tho  defendanl^.  the 


Dickinson,  Q.C.  and  Whii^ord  for  the  next  of 
kin  and  heir-at-law  .—This  is  not  a  charity  in  d» 
proper  sense  of  the  term.  The  object  of  the  Act 
was  to  provide  for  that  being  done  which  .the 
gnardiana  of  the  poor,  independently  of  it,  wen 
obliged  t«  do.  It  provides  for  "  receiving  dona- 
tions and  for  the  maintenance  of  the  poor,  and  tw 
reoeivine  charities  for  the  general  parpoaes  of  th* 
Act."  This  caae  does  not  come  within  the  descrip- 
tion of  a  charity  which  is  laid  down  in  AUcrn^ 
Qenerat  v.  Corporation  of  Exeter  (2  Rusa.  -45  and  3 
Ruas.  395).  It  is  there  laid  down  that  where  tiait 
are  poor  in  a  place  who  do  not  claim  pariah  rebef, 
they  do  not  trench  upon  the  inoomes  of  the  rich. 
Il  IS  otherwiae  with  those  who  do  claim  anch 
relief.  And  it  was  held  that  where  tbe  poor  of 
Gieter  were  provided  for  by  particular  doiiatioiu. 
those  poor  only  were  included  who  got  nothing 
from  the  ntioa.  Where  a  person  jtivea  tooharitiei 
he  means  only  such  charities  as  are  indepeodeat 
of  the  proviaion  which  the  law  makes  for  the  poor, 
or  of  any  substiinte  for  the  same.  Next,  supposing 
this  so-called  charity  to  be  within  thn  descriptioa 
of  the  legatees  intended  to  take,  the  qneatkni 
arises  whether  it  can  take  land,  or  ^nythieg 
savouring  of  the  realty.  The  Uortmain  Act 
clearly  affects  this  charity,  aa  is  shown  by 
the  case  of  Queen  Anne's  Boanty.  It  was  re- 
cognised that  the  Mortmain  Act  took  away  the 
power  of  receiving  lands  from  Qneen  Ajioe's 
Bounty,  aa  it  was  thought  necessary  to  pass  a 
special  Aot  exempting  it  from  the  provisions  of 
the  Mortmain  Act.  See  Widrnore  v.  Woodrofft 
(Amb.  636).  Queen  Anne's  Bonuty  was  reoKi- 
stituted  by  43  Geo.  3,  c.  7.  A  similar  provision 
applies  to  the  British  Afaaeam,  which  has  power 
to  reoeive  land  to  tbe  extent  of  500L  Seethecase 
of  the  Tnukes  of  the  British  Muteum  v.  WhiU 
(2  S.  &  S.  ^94),  where  a  devise  to  the  British 
Muieum  was  held  within  the  Mortmain  Act,  as 
was  every  devise  For  a  public  purpose,  whether 
locator  general.  What  is  there  to  diritingnisb  thi« 
from  thn  cases  referred  to?  In  the  absence  <^ 
any  aabsequent  Act  re-establishing  the  Act  by 
which  this  charity  was  empowered  to  take  lande. 
that  Act  must  be  taken  to  have  been  repealed  by 
the  9  Geo.  2,  c.  36.    See  also 

Mogg  V.  i/oilgu,  2  Taa.  hd.  51. 
Semmiug,  Q.U.  and  Dryden,  for  the  cliarity.— 
The  general  rule,  in  conatrning  local  and  private 
Acts  IB,  that  where  by  a  particular  stataw  special 
and  circumscribed  powers  are  given  applicable 
only  to  the  circumstances  of  that  statute,  such 
powers  are  not  taken  away  by  the  general  nrovi- 
sions  of  a  general  public  Act.  That  principle  is 
established  by  a  large  number  of  casea.  See  Z>aa- 
don  and  Blaekixall  Raxlwiy  Co.  v.  himektmM 
Board  of  Works  (3  K.  &.  S.  123).  There  Sir  Fonike 
Greville's  case  is  referred  to,  where  it  is  and: 
"  These  last  general  statutea  did  not  repeal  the 
said  statute.  .  .  .  for  it  is  a  special  statnle,"  and 
"generalia  spedalibas  non  derogatU."  To  the  tmat 
eSect,  on  p.  129,  Lord  Cottenham'a  jadgment  ii 
referred  to  in  A.  0.  v.  Eastern  CoMttMt  BaOmag 
Cq-  ^  BaAl.  Ca  823).  So,  too.  ia  l%am 
Adam>  ^^  '%«^.  •«>  <A.  ^.  135.  135),  Bonll, 
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C.J.    eays:    "But  the  general  principle    to   be 
applied  to  the  constraction  of  Acts  of  Parliament 
is,  that  a  general  Act  is  not  to  be  constroed  to 
repeal  a  previous  particular  Act,  unless  there  is 
some  express  reference  to  the  previous  legislation 
on  the  subject,  or  unless  there  is  some  necessary 
inconsistency  in  the  two  Acts  standing  together. 
Tlie  principle  is  even  more  broadly  stated  in  the 
recent  case  of   Taylor  v.  Corporation  of  Oldham 
(35  L.  T.  Rep.  N.  S.  696 ;  L.  Rep.  4  Ch.  D.  395), 
where  the  Master  of  the  Rolls  says  that  the  rule 
applies  not  only  when  the  general  and  the  special 
provisions  are  in  different  Acts,  but  even  when 
they  are  in  the  same  Act ;  the  special  provisions 
must  be  taken  as  exceptions.     In  our  Act  there 
are  not  only  negative  words,  excluding  other  Acts, 
but  positive  powers  to  receive.     If  the  Mortmain 
Act  had  recited  that  whereas  certain  charities 
(naming  them)  are  now  enabled  to  take  lands,  and 
whereas  it  is  desirable  they  should  no  longer  be 
80 — (the  Act  reconstitat'ng  Queen  Anne's  Bounty 
was  not  passed   because  difficulties  arose  about 
its  receiving  lands,  but  for  other  causes   which 
are   mentioned  in  the  Act) — if   that  had    been 
the    difficulty     it    would     have     been    specially 
mentioned.     The    Act     practically    says,     "The 
powers    now  existing  and    conferred    by  Queen 
Anne,  are  continued."    According  to  the  other 
side,  it  ought  to  be,  "  the  powers  conferred  by 
Queen  Anne,  and  since  taken  away  by  9  Greo.  2, 
c.  36,  are  re-created.**    The  purpose  of  the  Act 
was  to  clear  up  any  doubts,  ex  ahundanti  caufela, 
just  as  private  Acts  have  been  procured  to  give 
powers  of  sale  to  persons  already  possessing  them. 
IRall,Y.C.— But  Middleton   v.    CWheron  {SYes. 
734),    decided    that    bequests    to  Queen  Anne's 
Bounty  were  void,  because  the  money  was  to  be 
laid  out  in  land.]    That  was  in  consequence  of  the 
rules    made    after    the    Mortmain   Act  by    the 
governors   of  Queen    Anne's   Bounty;   by  those 
rules,  which  of  course  were  subject  to  the  Mort- 
main Act,  though  the  Act   itself  was    not,   the 
society  could   only  lay  out  its  money  in   lands. 
That  does  not  prove  that  the  Mortmain  Act  re- 
pealed the  Queen  Anne's  Bounty  Act.     Besides, 
the  Act  of  Geo.  3  may  have  been  passed  because 
testators  might  be  deterred  from  devising  lands 
to  the  Bounty  from  the  mistaken    opinion    that 
it  was  subject  to  9  Geo.  2,  c.  36.     See  also  Lyn  v. 
Wyn  (Bridg.  C.  P.  122,  127),  referred  to  in  Thorpe 
V.  Adams  (Kwp.) 

Hall,  V.C. — I  am  of  opinion  that  the  two 
charities  are  unable  to  take  the  benefit  of  this 
gift.  The  question  is  one  which,  as  it  appears  to 
me,  depends  upon  whether  the  Statute  of  Mort- 
main (9  Geo.  2),  ought  or  ought  not  to  be  re- 
stricted in  its  construction  to  cases  in  which  there 
has  not  been  provision  made  in  some  previous 
Act  of  Parliament  for  testators  bequeathing  or 
devising  property  for  the  benefit  of  some  specific 
cbaritief*.  It  appears  to  me  that  the  statute  of 
9  Creo,  2  is  a  general  law  which  was  meant  to 
apply  to  all  his  Majesty's  subjects  in  reference  to 
making  dispositions  in  favour  of  charities  such  as 
are  there  described.  The  law  was  applicable  to 
everybody,  whether  they  selected  one  charity  or 
another.  It  is  a  law  for  all,  and  not  a  law  only  for 
those  testators  who  intended  or  desired,  when  the 
charities  were  languishing  and  so  forth,  to  give 
their  property  to  this  or  that  particular  charity  or 
others  in  the  same  position ;  they  were  meant  to 
be  protected  generally  against  those  dispositions, 


whether  fettered  by  any  specific  charter  or  by  any 
particular  Act  of  Parliament  passed  long  before 
when    a    different    view    was     taken     by    the 
Legislature,    and    a    different   policy  was  guid- 
ing  the  Legislature  with  reference  to  the  law 
generally.      That     being    my    view,     the    case 
seems  to  me  to  be  entirely  without  the  scope  of 
the  general  reasoning  and  argument  which  has 
been  addressed  to  me  upon  the  construction  of 
statutes,  that  where  there  is  a  statute  giving  par- 
ticular privileges    to    a  particular  body,  and  so 
forth,  you  shall  construe  a  subsequent  statute  as 
not  embracing  under  general  provisions  that  which 
would  detract  and  take  away  from  the  special  pri- 
viliges  given  before.     So,  in  like  manner,  when 
you    have    a  particular    statute     applicable    to 
merchants    or    a    particular    class,    and    then  a 
general  law  which  would  embrace  those  persons 
taken  as  part  of  the  public  generally,  there  being 
a  specific   law    as    to    those  particular    persons 
answering  a  certain  description,  you  will  not  apply 
subsequent  legislation  to  them,  unless,  from  the 
nature  of  the  subsequent  legislation,  they  fairly 
come  within   the  scope  of   the    object    and  pur- 
pose of  the  Act  of  Parliament.    As  I  said  before, 
all  his  Majesty's  subjects  came  under  the  provi- 
sions of  the  statute  of  Geo-   2.  in    reference  to 
the   protection  given   to  them  against  their  im- 
provident and  improper  disposition  of  property. 
That  being  so,  it  seems  to  me  the  case  is  clearly 
within  the  Act  of  Parliament.     But  it  is  said  that 
the  case  is  varied  by  reason  of  the  provisions  of 
the  subsequent  Acts  relating  to  this  corporation. 
Kow,  I  do  not  take  that  view  at  all  of  the  effect 
of    these    subsequent    Acts.      The    first  of  the 
subsequent    Acts  —  that    of   the    32    Geo.    2 — 
is    an  Act  to    explain  and   amend    the    former 
Act,    which,    after    reciting     the     former    Act, 
and  not  reciting  this  particular  clause  enabling 
testators    to  give,   states   certain   inconveniences 
about  the  mode   of   raising    the    moneys    which 
were  necessary,  and  which  bad  been  found  to  exist 
in  practice.  Then  it  provides  the  mode  of  manage- 
ment by  its  officers,  and  then  it  recites  that  there 
was  an  Act  of  Parliament  lately  passed,  making 
provision  for  amending  certain  laws  relating  to 
rogues  and  so  forth,  and  then  it  proceeds  thus : 
"  Therefore,  for  providing  proper  relief  and  redress 
in   the  premises,  be  it  enacted  "  first  of  all,  that 
the  guardians  of  the  poor  are  to  be  empowered  to 
raise  2000^,  and  then  it  gives  directions  as  to  the 
application  of  that  money.     Then  it  contains  pro- 
visions   to  meet  the  other  particular  difficulties 
which  I  have  pointed  out,  and  having  dealt  with 
those  and  the  directions  as  to  rating,  it  proceeds  to 
provide  this  :  "And  be  it  further  enacted,  that  th»i 
said  former  Act  of  Parliament  of   the  said  sixth 
year  of  her  late  Majesty  Queen  Anne,  and  all  and 
every  the  clauses,  powers,  articles,  matters,  and 
things  therein  contained,  and  not  hereby  varied, 
altered,  or  otherwise  explained,  shall  be,  and  the 
same  are  hereby  continued,  and  sh«»ll  be  and  re- 
main in  force  as  fully  and  effectually  as  if  this  Act 
had  not  been  made,  and  shall  be  executed  with  re- 
spect to  the  matters  herein  contained  as  fully  and 
amply  as   if  auch  clauses,  powers,  articles,  mat- 
ters,  and   things  were  with  such   alterations   or 
variutions  herein  re-enacted  with  respeut  to  this 
Act."    That  is  to  say,  those  former  powers  and 
articles  and  things  are  to  be  "  executed  with  re- 
spect to  the  matters  herein  contaAw^"  \»'c^vix<6^wsccv^ 
no"mat.V«T  Vv«r«ui  WDL\«ai^\r  ^XixO^i.Ss^^^'^'^M 
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[(^Dn. 


enables  teataton  to  giva  knythinff  which  ther  ooald 
not  by  the  Uw,  aa  I  oonstms  it,  then  give.  l!her«  is 
nothing  of  the  kind,  and  therefore  this  i>  merely 
applying  the  working  maohinery  and  pronsiona 
or  the  former  Aot  to  the  new  proviaiona  and  the 
new  machinery  created  by  this  Act  It  does  not 
re-enaut  the  clanae  ao  as  to  bring  it  down  to  that 
date.  Then  the  next  Aot  of  Pariiaineut  to  which 
I  will  refer  ia  the  Act  of  the  53  Qeo.  3.  The 
titles  of  ail  these  Ads  da  not  point  to  doing 
any  inch  thing  as  is  here  contended  for.  Bnt 
pMsing  away  from  the  mere  title  of  the  Aot,  we 
get  a  recital  of  the  rates,  and  so  forth :  that  the 
number  of  poor  have  increased,  that  pronsiona  are 
dearer,  and  that  "it  is  fonnd  that  the  sum  of 
15001,,  or  BO  mack  thereof  as  bath  been  or  could  be 
leried  and  raised  nnder  the  provisions  of  the  said 
recited  Acts,  together  with  the  annual  inoome  of 
Uie  real  and  peraonal  estate  entrusted  to  and 
veated  in  the  said  goardians  of  the  said  poor,  is 
greatly  inanffioient  to  answer  the  pnipoeaa  for 
which  the  same  were  intended,  so  that  larse 
additional  rates  and  asseBsments  are  aBnoally 
wanted  to  chit  the  pnrpoeee  of  the  said  Aota 
into  ezeoation,"  and  so  forth.  Then  there  ia  a 
redtal  that  they  have  been  obliged  to  borrow 
money,  and  that  it  ia  expedient  that  the  powers 
and  provisions  of  the  former  Act  shoo  Id 
be  altered  and  amended.  Then  it  recites  that 
"it  would  tend  to  the  equalisation  and  better 
collection  of  the  said  rates,  if  additional  powers 
were  given  to  the  said  corporation  for  asaesa- 
ing  and  collecting  anch  rstes;  and  it  ia  alao 
expedient  that  the  aaid  corporation  shoald  be 
•nabled  to  discharge  their  preeent  debt,  and  that 
additional  powera  should  be  givan  to  them  for 
employing,  maintaining,  regulating,  and  manag* 
ing  the  poor  under  their  care  agreeably  to  mo 
purport  and  intent  of  the  said  recited  Acts,  and 
that  they  should  be  empowered  to  levy  and  raise 
such  farther  yearly  sum  or  aama  of  money  as  are 
hereinafter  mentioned,"  for  the  pnrpoae  of  carry- 
ing the  Act  into  execution.  Then  it  recites  that 
"  each  beneGcial  purposea  cannot  be  effected  with- 
out the  aid  and  authority  of  Parliament."  Then 
comea  the  enactment  authorising  them  to  asaese, 
levy,  and  so  forth,  and  then  you  have  got  the  claose 
as  in  the  former  Act  (I  hare  paesed  on  to  the  laat 
Aot  instead  of  to  the  next),  which  Mr.  Dtyden  haa 
attempted  to  make  out  to  be  more  &TourablB  to 
him  ;  bnt  it  is  substantially  the  same.  I  think  I 
must  read  the  olanse  in  reference  to  the  other 
provisions  of  the  Act,  and  all  that  the  Aot  says 
IB,  that  the  old  Act  and  its  proviHions  "  shall 
be  of  full  force  and  effect,  and  shall  be  aa  good, 
valid,  and  effectual  to  all  intents  and  purposes 
whatever,  for  oarryirg  this  Aot  into  ezeoutioQ,  as 
if  the  same  bad  been  repeated."  So  that  it  is 
merely  keepii.g  that  on  foot  for  the  purpose  of 
carriog  into  effect  the  new  Act  of  Parltament. 
Now  with  regard  to  the  intervening  Act,  whioh  I 
have  not  read,  it  is  not  necessary  to  go  through  it, 
because  it  is  anbetantially  the  same  as  the  first; 
that  is  to  say,  the  new  Act  and  the  provisions  in 
the  old  Act  are  to  be  eieonted  with  respect  to 
the  matters  therein  contained,  as  if  the  clauses  were 
with  the  alterations  therein  oontained  inserted 
with  respect  to  this  Act.  It  appears  to  me  that 
these  provisions  do  not  at  all  assist  the  decision 
in  this  CAae,  and  it  waa  never  intended  by  a  side 
wind  to  alter  what  waa  the  EenetaX  Vaw,  m  aa  Vi 
enable  oil  teatatora  to  give  WDatevai  \iha]  l^boa^o.^ 


proper  to  those  Ohantiea  oaabnu^  to  tfaa  genvat 
law.  'nien,  in  addition  to  that,  it  aroeara  to  ma 
that  Wigmon  v.  Woodrqff*  (AmUer'a  B«ps.  flSA, 
and  the  case  of  Middletm  v.  OUOtroio  (3  VeM^V 
and  the  oaaea  there  refsrrad  to,  an  MitliaribSB 
specoally  applioable  to  thia  omb  -far  thia  wmm. 
t&at  it  aeema  to  have  been  taken  fn  naated,  nd 
decided  over  and  ov«r  again,  wi^  noid  to 
Qneen  Anne's  Bounty,  that  tho  powor  of  tkair 
taking  land  nnder  toe  first  Aot  of  FwliaaMOt 
had  become  inoperative  by  T«aaon  at  tha  attnlw  «f 
Geo  2,  and  therefora  they  goi  »  vow  Aot  <f 
Parliament  to  enable  them  to  take  and  bold  m^ 
party  in  the  manner  apeoiSed  in  tha  now  Ant.  na 
ootsequanoe  is,  that  this  fund  mtut  ba  dialribulid 
on  the  tooting  of  the  invalidity  of  th 
gifts. 

Solicitors :  Dtan,  Okabh,  and  Oo^  for  P 
Wooloombe,  and  Fridhatu,  Plymonfth ;    Smn  ■ 
FeU. 


tfondoy,  April  S3,  1877. 

Rxe.  ff.  TuHflLX. 

Nvi*a»ee — Onbr  lo  ahait — Prmmmt  ef  aaottr 

{Mrion— 38  ^  39  Viet  &  55,  «» .  M  omI  ML 
By  on  cnler  ofi^Heet  finder  Ot*  PubUe  Bml&Jd 


certain  period  named  an 
fiml  dUek,  couMd  hy  refine  water  tmtd  oftatim 
Ugvid  from  an  adjoiawng  treiiwy,  amd  durf  Ait 
nuteon^a  teas  eauMd  by  Aa  aet  or  dtAmlt  qf  As 
defindemt  eu  owner  ana  oeoupiar  of  tke  liwwnfc 
and  it  wo*  onbrad  thai  (ke  d^ffandcwrf,  wilka 
Area  trumtha,  ihovM  abate  the  mmieamoe,  tmiftt 
tAol  purpote  fAovU  MMcwte  «wek  worfa  Md  is  sB 
tntk  (Amos  ai  might  he  neoeeeary  ao  fftol  Urn 
tame  ihould  no  longer  be  a  nmitaetoe  or  imfwnmt 
tohealth. 
Upon  a  ruis  for  eertiorari,  en  tke  ground  Oal  0* 
defendant  uo*  not  the  ooempier  of  ike^remiem  M 
vihieh  the  nuwonoe  too*  proved  to  tmtet,  cbmI  IW 
he  had  no  power  or  outAority  from  ike  omhtIb 
enlar  on  the  premieei  for  any  jmrpoaa  wW- 


3dd,  that  the  order  must  be  ^naehed. 
A  BULi  niri  had  been  obtained  oa  behalf  «f  tti 
defendant,  Mr.  Bdward  Trimble,  to  bring  vf  bf 
^erftorori  the  order  of  two  jnatioea  of  the  Oanty 
of  Cumberland. 
The  following  waa  the  order : 

To  Mr.   Edward  Triaible.tbs  owner  ami  aiJM  rfi 

eertain  brawary  and  bmniT  |ii  laiilsss  naale  ^ 
Dalston,  lo  the  Dirtriet  nndw  tha  PabUe  Baltt 
Aot  187fi,  of  the  OarUala  0idcn  Itaial  SnrillV 
AntlMTltr. 

CiH>t*rIaiid  to  •Dil.— Cmm Wlowl  Wmei.-~yH^me,  m 
tba  nth  Nov.  1876,  oompkiat  waa  BMda  brfiva  naaas 
William  Pnvoet,  Seq^  one  ol  Har  KaiMtgr-a  JMthM  d 
the  peaoa  aoting  in  utdfortbaaonB^af  riialialaial.  Ill 

Combcrland,  olufc  to  the  Oariiala  0niia  SMniaUm 

Antiiarity,onb«hBUofthiMldB«(aiar-'' ^-^ 

that  in  and —^-=-    ■--»  -^ - 

PubUo  Health  Ant  tB75,  . 
9aiilteTT  Authority. 
Tba  tiiUoviui 

OKnnd  by  an  ai __. 

,  uid  oth*r  rafnie  watn  aad  aRaaaiva  E 
X^bAn.kHUMBabta'aivufaiu  to  h     '" 
,  \  -a  ■  '  ■     " 


■rtain  land  Iba  tawnrty  at  Ma 
>t  Dalatm  fat  Aa,  KakMaatetta 
tB75,  of  the  CteBala  tM«  Bud 


^sti:ssis 
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<^B.  DiT.]       SoOTHUOfOM  OULMHT  AXD  OOKl  OOHFAHT  «.  SoUiaAMnON  OUAKDIUH.       [Q.B.  DiT. 

I  tiani  of  Ua  notioa,  or  othanriaa  to  mb>ta  tha  bhIhuum 
witliiii  »  tinui  ipeoifiad  in  th*  ordsi,  and  to  do  anj  mslci 
Btommrj  toi  tut  pDtinM ;  or  aa  otim  prohfUUnf  tba 
TaonmnM  at  tha  nnlHosa,  Mid  dbwetiiis  the  •montlon 
of  anj  worki  naoaamj  to  pcarwit  tha  nonnesM  i  or  aa 
ocdar  both  Taqoirini  abatamant  and  prohibiting  tha 
-  o(  tha  DDitansa.    Th«  oonrt  maj,  by  V   ' 


,  .Mnpier  of 

owtain  htfvj  pnmiaaa  tbaN  iltnats  and  adjoiBliiK 
th«nto.  Aad  whanaa  Edmid  Ttimble,  Oa  ownei  and 
ami  oamslat  ol  tha  taid  bnwtCT  prtmiwa  witbins  tha 
mMBiDffof  UmmU  PoblioBaalth  Aot  1874,  hath  thii 
dar  appaaiwd  bafoN  na,  two  of  Hw  Ibjaatr'aniatioM  of 
PMM  matiaa  in  uid  loc  Um  Patij  BaanonJ  DiTidon  of 
Cnmbailand  Waid  in  tba  a^d  oonatf  ol  Cambarland,  to 
■Ba»«r  tba  nsttat  of  tha  laid  complaint.  Now,  on  proof 
ban  had  bafora  na  Uttt  tha  sBlaaooe  ao  eompUlaad  of 
Arth  aziat  on  Aa  aald  pminlna.  and  ia  infnrioa*  to 
hanlth  >  and  that  tha  mua  ia  oanaad  by  Oa  aot  or  default 
f<  tha  nid  Edmrd  Trimbla,  tb«  own*:  and  oooaidar  of 

.         ~.    ■      vaaaDMofOeaaid 

bla,tbe  ownar  Mid 
...  .  .  .  uidbaiDKthaparaon 

^wkoaa  aot  tha  laid  naiiaaoa  la  Mtwad,  within  tiiraa 
Manilla  from  tha  aarrio*  upon  hiaof  thiaonrordar,  or  a 
tosaooprtharoot.aooardin(to  thaMid  Aot,  toabata  t^ 
aaid  nutauM^  ana  for  tb«t  porpua*  to  axaonta  aaoh  worka, 
Mid  to  do  »11  nob  tUnci  ai  auj  be  naoaaaair,  ao  that 
the  Mm*  ahall  no  longer  be  a  nniianaa  or  ii^Dtiona  to 
health  aa  aforeaaid." 

The  following  was  the  affidavit  of  Edward 
Nimble  upon  noBs  applioatioa  Ibe  mlo  for  oar- 
tiorari  ma  fruited  apon  the  jostioe  who  made  the 
before  mentioned  order : 

lamnot  theooonplercAthepremiiea  onwhlohtha  eaid 
nnlaanoa  mentioned  and  ratairad  to  in  the  Older  of  iutioe* 
Bade  tn  thii  matter,  dated  tha  2iid  Deo.  IBTS  (a  eraij 
whereof  ia  exUMted  to  mj  alBdarlt  ewom  by  me  in  tUa 
nattw  on  the  4th  inet.),  waa  piored  to  eil«t,  and  I  hare 
no  power  or  MitfaontT  to  enter  on  tb*  aaid  premitea  tor 
•njpnrpoae  whataoaver;  and  the  vid  oidar  eumot  be 
earned  ont  eio^  bj  my  enterinB  apon  and  exeontdng 
•OTtaia  worka  on  the  Mud  pienJeee  whioh  I  am  not 
aathorlud  todobyJohnBiwaidaon,  tha  owner  thereof, 
ot  hii  tenant. 

Bj  the  Fablio  Heoltli  Act  1875  (38  A  39  Viot.  a 
55),  a.  91,  amongst  other  things ;  (2)  Any  pool, 
ditob,  gutter,  watennnrse,  privy,  nrina),  oeespool, 
drain,  or  ash-pit  so  fonl  or  in  bdi^  a  irtate  as  to  be 
a  nnisance  or  ininriovB  to  health";  (4),  "Anj 
aocnmalation  or  oepoait  which  is  a  nniaaDoe  or 
injorioaa  to  health,  shall  be  deemed  to  be  a  nni- 
lanoe  liable  to  be  dealt  with  summarily  in 
manner  prorided  by  tfais  Aot" 

B7aect.94 


d  tba  nisMcoe  of  a  nnlaanoe.   . . 

pOTSon  bj  whose  sot,  defanU,  or  aDAnwes, 

ariaea  or  ooatinDea,  or  If  nob  person  eanaot  be  lonnd,  on 
Swowneraroaonpierot  the  premisM  on  wfaloh  thsnni* 
aaaos  atiais,  taanmiiK  Ua  to  abate  tha  same  within  a 
tine  to  bespeotSsd  in  the  ootjee,  and  to  axsente  anoh 
woafcs  and  do  enah  thinge  aa  mn  be  neoeeaary  for  that 
narpoaa  i  ProTidad  (Bret)  tbat  where  the  nnlaanoe  Hisea 
boB  the  want  or  defaotiTe  oonstmetioa  of  any  itonotnral 
eonnBlano*,  or  where  there  is  no  ooonpation  of  the  pre- 
mises, nottoe  nnder  this  aaotion  ahall  be  setfed  on  the 
owner)  (aeeandly).  That  where  the  pereon  eanslng  tbe 
■nisanee  eannot  be  found,  and  it  is  olear  that  the  nni- 
MAoa  does  not  arise  or  oontinDa  by  the  aot,  defanlt,  or 
saffeiaaoe  of  the  owner  «r  ooooplet  of  the  premisee,  the 
loeal  anthori^  may  tbefflsstrea  abate  the  sam*  withoat 


a,  aUbonfb  abated  slnee  tha  evrioe  <rf  the  notioa 
ia,  in  tba  apinion  of  the  looalanthority,  likely  to  reooz  on 
tta same  iiUBliin.  the kiaal anthority  sbaU  canse a oom- 
nlahit  ralatinr  to  snob  nnlsanae  to  be  made  before  a 
Jostioa,  and  snoh  JnsHss  sbaU  thannpca  Isanaa  snmnons 
■sqairiactbspecsanoii  whowthenotiaawaamTadw^^ 
psar  befosa  a  ooort  of  rammary  jarisdiotion. 

By  seob  96 : 

If  tba  eomi  UMtUUd  that  the  aliased  mdsaww  exist 
or  that,  atthongh  abated,  it  U  likely  to  mmr  on  tba  earn 
ptaniaea,  tha  oonrt  shall  make  an  order  on  saeh  person 
saqiririiig  Urn  to  on^ply  with  all  or  a«y  o<  the  rsqnl^ 


Older,  impose  a  penal^  not  sioesding  Sre  poande  on  tba 
pereon  on  whom  the  order  is  made,  and  snail  also  gtra 
direotions  as  to  the  payment  of  all  ooila  inonrred  op  to 
the  time  of  hearing  or  — n-g  the  order  for  abatement 
or  Mi^bition  of  the  nnisanoe. 

Oromplon  showed  caase.— The  jastioea  recite, 
aa  a  bcl,  in  their  order,  that  the  naisanoe  oom- 
plained  of  "  is  caused  by  tbe  aot  or  default  of  tbe 
said  Edward  Trimble,  and  then  order  him  to 
abate  the  naigance ;  the  order  may  well  be  read  to 
direct  him  ocly  to  do  bo  maoh  towards  abating 
the  nnisance  as,  by  remedying  his  own  aot  or 
default,  he  oan  accomplish.  An  order  under  these 
sections  was  set  aside  in  Mayor  of  Scarborough  ▼. 
Sural  Sanitary  Authority  of  Scarborough  (L.  Bep. 
I  Ei.  DJT.  344,  on  the  gronnd  that  the  defendants 
were  not  occupiers  of  the  field  where  the  nnisance 
collected,  and  oould  not  be  required  to  do  what 
migbt  be  illegalj  but  it  was  clear,  on  the  face  of 
the  order  in  that  case,  that  the  oocupien  of  the 
field  were  the  only  persons  who  ooold  obey  it  j  tbe 
words  were  "  within  one  calendar  month  from  the 
date  of  their  order,  or  a  tme  oopy  thereof,  to  abate 
the  nuisance  by  covering  over  or  disinfecting  tbe 
deposit,  or  bo  much  thereof  as  then  remained  in 
the  field,  bo  that  the  aame  should  no  longer 
remain  a  nuiaance  or  injurions  to  health." 
[UxLLOS,  J.— That  order  aleo  prohibited  the 
recurrence  of  the  nuisanoe,  and  the  court  held  that 
BO  tar  it  was  good  and  valid.  Why  was  not  this 
order  so  framed  under  the  S6th  section  F]  OocK- 
BDBii,  G.J. — Or  why  was  it  not  made  apm  tbe 
owner  of  the  premiBes  F 

J.  Paiervm  appeared  to  support  tha  rule,  bnl 
was  not  heard. 

Per  CnuAK  (GookbDm,  C.J.,  and  Hellor,  3.) — 
The  role  must  be  absolute  to  qnash  the  order. 
Judgvnent  for  d^andant. 

Solicitors  to  the  complainant,  Orai/  and  ifowssey, 
for  Otorge  Mounsey,  Carlisle. 

Solioitan  for  tbe  defendant.  Sharp  and  0*111'- 
Ihome. 


Balwdas,  Jiuu  2, 1877. 

SoUTHAKPTtm       QaSLIOHT      IND      GOXB     COMPAXT 

(appB.)  V.  SouTHAjcFTOii  Gdakduiib  or  tee  Pook 
(reaps.). 

0ott4  of  rtfermue  on  appeal  to  tettiont — Award 
made  judgment  of  court — TaxaUonof  eoit*  out  of 
■essvons— 12  ^  13  VieL  e.  45  (Bainet'  Act),  1. 13. 

Where  the  parties  conaetd  to  a  reference  ai  quarter 
leeeion*  under  Batnss'  Aei,  and  it  it  one  of  the 
terme  of  the  reference  that  the  arbitrator  §haU 
have  povier  over  eoalt,  it  ii  an  implied  term  of  the 
reference  IhtU  the  eoile  may  he  taxed  out  of  let- 
tione,  if  euek  be  the  wtuol  practice. 

By  ».  13  ofBainei'  Aei,  a  court  of  quarter  itttiom 
may  order,  with  content  of  partiet,  the  matter  of 
an  appeal  to  be  r^erred  to  an  arbitrator,  takoie 
award  may  be  "  entered  at  the  judgmmt  of  the 
cowri,  and  shall  be  ae  binding  aad  ^ectual  as  if 
gitien  by  the  laid  eowrl" 

An  appeM  againtt  a  poor-rate  woe  ordered  la  be 
r^/wrred  to  an  arbitraiariVtiiav^  •i.tmit^  AaaiA'Va 
nOared  as   the  jwd^wiatO.  oj  ft*  wwirt.,  <»*  '>*^ 
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whose  discretion  the  costs  of  the  appeal  and  refer' 
ence  and  award  should  he.  The  arbUratnr 
awarded  thai  the  rate  he  affi,rmed,  and  the  costs 
paid  hy  the  appellants.  At  the  next  sessions 
Judgment  wa^  entered  a^ccordiyigly,  but  nothing 
was  said  as  to  the  tajcaiion  of  costs.  The  costs 
were  taxed  out  of  sessions,  that  being  the  usual 
practice  : 
Held,  that  the  taxation  was  regular,  and  a  rule  to 
quash  the  order  of  sessions,  that  the  award  be 
entered  as  a  judgment,  and  the  costs  paid  by  the 
appellants,  discharged. 

This  was  a  rule  to  qnash  an  order  of  the  Conrt  of 
Quarter  Sessions  for  the  Borough  of  Southamp- 
ton and  county  of  the  town  of  Southampton, 
whereby  it  was  ordered  that  the  award  of  an  arbi- 
trator appointed  under  12  &  13  Vict.  c.  45.  s.  13, 
in  the  matter  of  an  appeal  against  a  poor-rate, 
should  be  entered  as  the  judgment  of  the  court, 
and  that  certain  costs  should  bo  paid  by  the  appel- 
lants to  the  respondents. 

The  following  was  the  order  of  reference,  which 
was  made  at  the  Epiphany  Sessions  1876  : — 

At  this  court  the  several  appeals  entered  at  the  last 
general  quarter  peseions  of  the  peace  holden  in  and  for 
the  borough  and  county  of  the  town  of  Southampton, 
on  the  5th  day  of  July,  in  the  year  of  our  Lord  1875, 
ooming  now  before  this  court  conttolidated  as  one  appK»a], 
and  the  matter  of  the  said  appeal  having  been  in  part 
argued  and  debated  bv  Mr.  Barrow,  Mr.  Castle,  Mr. 
M*Calmont,  of  counsel  for  the  appellantfi,  and  Mr. 
Matthews,  Q.C.,  Mr.  BuUen,  and  Mr.  Temple  Cook,  of 
counsel  for  the  respondents,  it  is  ordered,  by  consent  of 
the  counsel  for  the  respective  parties,  that  this  appeal  be 
further  respited,  and  that  the  same  be  referred  to  arbitra- 
tion to  George  Pownall,  Esq.,  with  power  to  the  arbitrator 
to  state  a  special  case  for  the  opinion  of  the  Queen's 
.  Bench  Division  of  the  High  Court  of  Justice,  on  any 
point  on  which  he  may  be  required  by  either  party  so 
to  do.  ^  And  that  the  award  of  the  arbitrator  be  entered 
as  the  judgment  of  the  court  at  the  fir^t  practicable  see- 
sioDS  after  the  meeting  thereof,  or  after  the  decision  on 
such  case  (if  any).  The  costs  of  the  appeal  and  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator,  and 
the  costs  of  the  ca8e  (if  any)  to  be  in  the  discretion  of 
the  Queen's  Bench  Division  of  the  H*gh  Court  of  Justice. 
The  appellants  undertaking  to  give  inspection  of  all 
accounts  and  books,  with  power  to  take  copies. 

By  the  Court,  Ed.  Coxwkll. 

The  arbitrator  by  his  award  dated  lOrh  July 
1876,  awarded  that  the  rate  be  affirmed,  and  that 
the  costs  of  the  appeal  and  the  reference  be  paid 
by  the  appellants.  At  the  Michaelmas  Sessions, 
1876,  the  court  was  moved  on  behalf  of  the  appel- 
lants to  further  respite  the  appeal  to  the  Epiphany 
Sessions  in  order  to  obtain  the  decision  of  the 
High  Court  on  a  point  of  law  raised  b»'fore  the 
arbitrator,  but  the  court  refused  this  motion.  An 
order  in  the  following  terms  (after  reciting  the 
reference  and  subsequent  proceedings)  was  then 
drawn  up : 

It  is  ordered  on  the  motion  of  Mr.  Bullen  that  the 
award  of  the  said  arbitrator  be  entered  as  the  judgment 
of  this  court,  and  that  the  paid  rate  and  assessment  be 
affirmed,  and  that  the  costs  of  the  SHid  appeal  and 
reference,  and  of  the  Siiid  award,  and  all  coats  incurred 
by  the  respondents  eonsequent  on  the  motion  now  made 
by  Mr.  MacCalmout  on  behalf  of  the  appt- Hants,  and  the 
opposition  thereto  by  Mr.  BulWn  on  behalf  of  the  re- 
spondents {the  said  coats  amoaniinq  toqether  to  the  sum 
of  5631.  7s.  Ad.)  be  paid  by  the  appellants  to  the  respon- 
dents. 

The  words  in  italics  were  added  in  the  amended 
order  atterwards  drawn  up  and  served. 
From  the  affidavit  of  one  of  the  managing  clerks 


served  by  the  respondent's  solicitors  on  the  appd- 
lant's  solicitors  after  the  ooort  of  quarter  ses- 
sions had  oeased  to  be  sitting,  or  to  hold  legal 
sessions,  or  to  be  in  any  way  acting.  The  costs 
were  taxed  on  the  22nd  Feb.  1876,  when  Uie  sessians 
were  not  being  held,  and  there  was  a  protest,  on 
the  part  of  the  appellants,  against  such  taxation 
An  amended  order,  obtained  on  the  15th  March 
1877  (which  differed  from  the  former  order  in 
mentioning  the  amount  of  costs),  waa  drawn  np 
by  the  Clerk  of  the  Peace  withoat  any  further  pro- 
ceedings having  been  previonsly  had  before  the 
court  itself.  No  objection  had  been  made  in  ooort 
on  the  part  of  the  appellants,  to  a  taxation  oat  of 
sessions,  and  there  was  some  evidence  that  snch  a 
taxation  was  the  usual  practice  of  the  sessions. 

The  following  sections  of  Baines'  Act  (12  k  13 
Vict.  c.  45)  are  material : — 

5.  Upon  any  appeal  to  any  ooort  of  general  or  qMr> 
ter  sesaions  of  the  peaoe,  the  oonrt,  before  whoia  the 
Bame  shall  be  broaght,  may,  if  it  think  fit,  order  aid 
direct  the  party  or  partiea  againat  whom  the  aame  ihaU 
be  decided  to  pay  to  the  other  party  or  parties  toek 
ooats  and  charges  as  may,  to  snch  ooort,  appear  jait 
and  reasonable,  such  ooets  to  be  reooTc»ble  in  the 
manner  prorided  for  the  reoovery  of  ooata  open  aaa^MiJ 
against  an  order  or  oonriotion  by  an  Act  passed  in  the 
twelfth  >ear  of  Her  Majesty's  reign,  intitoled  '*  an  Aet  to 
facilitate  the  Performance  of  the  Datiea  of  Jostioes  of  the 
Peace  out  of  Sesaions  within  England  and  Wales  with 
respect  to  Sammary  Convictions  and  Orders." 

13.  It  shall  be  lawfol  for  any  ooort  of  general  or 
qoarter  sessions  of  the  peace,  befoi  e  whioh  any  appeal 
(except  against  a  summary  conviction,  or  an  order  is 
bastardy,  or  any  proceeding  nnder  or  by  virtoe  of  any  of 
the  statutes  relating  to  Her  Majesty's  revenue  of  ezebs 
or  coBtoms,  stamps,  taxes, or  post  offioe)  ahall  be  brongit. 
to  order  with  consent  of  the  parties  or  their  attons^ji, 
that  the  matter  or  matters  of  soch  appeal  be  referred  to 
arbitration  to  snch  person  or  persons,  and  in  aoch  tmaam 
and  on  each  terms  as  the  said  ooort  shall  think  reasos- 
able  and  proper ;  and  snch  order  maj  be  made  a  nds  of 
the  Ooart  of  Qaeen's  Bench  on  the  application  of  eiths 
party ;  and  the  award  of  the  arbitrator  or  arbitraton,  <t 
umpirage  of  the  umpire,  nuky,  on  motion  by  either  par^ 
at  the  sessions  next  or  next  but  one  after  aooh  awwd  or 
umpirage  shall  have  been  finally  made  and  pobUslisd,  or 
after  the  decision  of  the  Coort  of  Qoeen's  Bench  on  §aj 
motion  for  setting  aside  the  same,  be  entered  as  tit 
judgment  of  the  coort  of  general  or  quarter  ossrioni  ii 
the  appeal,  and  shall  be  as  binding  and  effeetoal  to  all 
intents  as  if  giren  by  the  said  court :  Provided  slw^i 
that  the  Conrt  of  Queen's  Bench  may,  if  it  think  fit,  oa 
application  within  the  term  next  after  the  wj^Vtug  sai 
publication  of  snch  award  or  umpirage,  either  refer  tit 
case  back  again  to  the  same  arbitrator,  arbitraton,  or 
umpire,  or  wholly  set  aside  the  award  or  umpirage  ahos^ 
ma>le,  and  may,  in  the  latter  event,  order  the  oooria 

general  or  quarter  sessions  to  enter  oontinoaaoss  sai 
ear  the  appeal. 

18.  In  all  ca^es  where  any  order  ahall  be  made  hysif 
ooort  of  general  or  quarter  sessiona  of  the  peace,  it  sisil 
be  lawful  for  the  Court  of  Queen's  Bench  or  f or  ssj 
judge  of  that  court  at  chambers,  either  in  term  or  fsot> 
tion,  upon  the  application  of  any  person  entitkd  tp 
enforce  such  order,  and  upon  production  of  a  oopy  sf 
such  order  under  the  hand  of  the  olerk  of  the  psaetor 
his  deputy,  and  upon  proof  of  refoaal  or  atgiwt 
to  obey  soch  order,  to  order  and  direct  sock  orte 
of  the  court  of  general  or  quarter  aeesiooa  to  be  !•- 
mored  into  the  said  court  of  Qoeen's  Bsoch,  ssl 
thereupon  such  order  shall  be  of  the  same  fotoe  ssl 
eflfect,  and  may  be  enforced  in  the  aame  manner  as  a  rsk 
made  br  f:he  said  Oonrt  of  Oueen'a  Bench ;  and  all  tki 
reasonable  costs  and  charges  attendant  upon  saok  sppS* 
cation  and  removal  shall  t>e  reoov^rable  in  ift*  flsoir 
as  if  the  same  were  part  of  snoh  order. 

Meadows  White,  Q.C.  with  him  E.  U.  BtUti^ 
for  the  respoudents,  showed   caQse. — The  Hf^ 


of  Meaaret.  Birchain,  the  soUcAtona  lot  \>\ie  o^'^i^^X*  \  \>\xiV&  ^t^  ^«U)99ed  from  making  this  okjection.'bf 
Jnntb,  it  appeared  that  this  order  waa  ^oaXed  asi^V  \^^\ii^t»ii%«GL\l>ai%\itt^^  tbejw 
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oonMnting  partiei  to  the  t^utun  beiiig  h«l  oat  ' 
of  SBMioni  Hooording  to  the  ordinary  praotioe.  In 
Fr«eman  (»pp.)  v.  Uead  [revp.)  (30  L.  J.  123, 
U.  C. ;  9  0.  B.,  N.  H.,  801),  thejDdgment  inwbioh 
was  bsBod  on  R.  v.  Bhrmotbury  and  Hereford  Bail- 
way  Company  {25  L.  T.  B«p.,  O.  S..  6E),  iui  appli- 
oation  wae  made  to  jnitices  to  enforce  payment  of 
•  rate  puraaant  to  12  &  13  Yiot.  c.  15,  a.  5,  and 
the  rate  was  oonSnned  on  appeal,  mbjaot  to  a 
cue.  Coata  were  agreed  to  be  tftxed  ont  of  coart, 
and  it  was  held  bbat,  altboagh  there  waa  no 
expreaa  order  of  aeasiona  for  the  payment  of  costs, 
Boch  order  waa  tacitly  enpplied  by  a  rule  of  prac- 
tice known  to  both  parties ;  and,  further,  that  it 
was  not  competent  to  the  appellant  to  object 
that  the  taxation  had  taken  plaoe  out  of  eessions, 
as  that  had  been  broafiht  aboat  by  his  own  con- 
sent. They  ^so  referreff'to 
R.  T.  L(mg,  1  Q.  B.  TW ; 

Wttt  London  Bailway  Companw  t.  AilAam  Union, 
L.  Bep.  5  Q.  B.  361 ;  3S  L.  J.  179,  Q.  B. 
U'ltityre,  Q.C.  and  W.  Lawiim,  for  the  appel- 
ants,  supported  the  rale,  and  relied  ohiefly  on 
B.  V.  Long  {abi  tvp.)  in  which  caae  it  was  held 
that  where  the  recorder  of  a  boroaftb  confirmed  an 
order  of  removal  with  costs  under  -1  Jt  5  Will.  4, 
c.  76,  fl-  82,  bnt  without  apeoifriug  the  amount, 
a  taxation  of  anch  ooets  after  the  end  of  seaaions 
was  irregular,  although  the  amount  was  submitted 
to  the  recorder  (after  the  termination  of  sesaione) 
and  approved  by  bim.  They  also  cited 
B.  T.  Middiatx  Jitdgtt,  <0  L.  J  109,  H.  C.  i 
Qof  T.  MatltmM,  33  L-  J.  U,  H.  C. 
MiLLOK,  J. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  It  is  clear  to  my  mir.d 
that  the  objeot  of  the  Act  12  &  13  Vict.  o.  45,  aa. 
13  and  18,  was  to  obtain  the  opinion  of  a  skilled 
person  in  matters  inTolving  considerations  of 
acootiot  and  other  diffionit  qnestiona.  The  present 
was  just  the  kind  of  case  for  the  reference  pre- 
scribed by  the  statute,  and  it  waa  referred  toUr. 
Pownall,  a  gentleman  thoroughly  qualified  to 
decide  it.  To  him  the  appeal  waa  Teferred,  and 
he  also  had  power,  which  be  would  not  have  had 
nnlers  it  had  oeen  given  expressly  by  the  referenoe, 
to  award  coats.  This  power  he  eierciaed  in  favour 
of  the  respondents.  Bnt  it  ia  now  aajd  that  although 
the  reference  waa  had  by  conaent  of  the  parties, 
and  by  order  of  aeseiona,  that  the  respondents  are 
not  to  have  tbeir  coats  because  they  were  taxed 
when  the  seasions  were  not  aitting.  I  think  it 
was  never  in  iM)nt«mplation  <d  the  partiee  that 
the  ooets  should  be  taxed  in  seasions,  but  onlv 
that  they  should  be  taxed  io  proper  form,  whicn 
waa  done.  The  statute  seema  to  abow  that 
although  the  judgment  must  be  entered  aa  the 
judgment  of  the  coart,  it  is  not  neoesaary  that 
the  court  ahonld  give  auy  particular  direction  aa 
to  the  taxation  ofcoata.  The  appellants,  therefore, 
are  precluded  from  taking  the  objection.  It  ia 
in  evidence,  moreover,  that  it  is  the  practice  to  tax 
costs  out  of  aeaaionai  and  although  it  is  suggested 
on  the  other  side  that  there  is  not  enough  baainess 
M  these  particular  aeasiona  on  which  to  found  a 
practice,  I  think  that  is  not  aoffioient. 

IiHaa,  J. — I  am  of  the  same  opinion.  If  these 
coata  bad  been  given  under  eect.  5,  and  nothing 
had  been  done  by  the  parties  to  avoid  the  effect  of 
ibat  aection,  no  donbt  the  taxation  wonid  have 
been  invalid.  [The  learned  judge  read  sect.  S  of 
12  A  13  Vict.  c.  45,  acd  proceeded.]  It  baa  been 
decided  {Freeman  v.  Eead,  At  lup.)  that  these 
Vm.  C!m.~You  X 


worda  have  the  effect  of  making  ^le  taxation  of 
coats  the  jodioial  aot  of  the  oonrt,  so  that  the  taxa- 
tion mnat,  •pTvm&  /ocie,  be  daring  aeaatoue.  Hie 
preaent  case,  however,  arises  nnder  sect.  13  [aeotioiL 
read].  Now  it  was  one  of  the  terms  of  the  re- 
ference in  this  case  that  the  ooath  were  to  be  in  the 
diacretion  of  the  arbitrator.    In  saying  this  the 

Eirties  did  not  express  all  that  th^  intended,  but 
ifl  something  to  be  inferred  by  implication.  Tbf 
order  of  reference  moat  be  read  as  if  it  bad  ex- 
preasly  provided  that  the  ooata  were  to  be  taxed  is 
the  ordinary  way  by  the  clerk  of  the  peace,  and 
all  objections,  if  any,  to  this  implied  term  of  the 
reference  ought  to  have  been  made  at  the  sitting 
of  the  court.  Bm\b  iit^uirgei  ait\  colts. 

Solicitors  for  the  appellant^  JBtroham  and  Co. 
Solicitors  for    the  respoodaota,   Stoeken  and 
Jupp,  for  Lomer,  tjoutfaampton. 


Monday,  May  14,  1877. 
Rzo.  V.  Tbi  Juaxicu  or  Esszi. 
IXifretf  warrant  for  roie— B«Ia   to  juiti^st — Vn- 
authorited  pturgaeat — e'aihu-a  to  appeal — EvCM* 

of  amount. 
By  a  local  Aet  of  1827  th«  owners  of  eeriain  Abbey 
land*  in  Esttx  loera  empowered  to  majta  rolsa  in 
reipeel  of  their  landt,  and  io  apply  then  to  the 
repair  of  certain  road*,  oautewaye,  and  hridget 
whieh  they  had  to  maintain.     Thiy  might  mtforai 
rales  charged  or  impoied  by  virtve  of  the   Aet  by 
dUlrett  loarrant  upon  a  defaulter  provided  he  aae 
first  (uminonwi  to  appear  before  a  joMtiee  to  show 
eaueefor  hie  neglect  or  refutal  to  pay  rueh  ratei. 
They  might  make  a  eompotiiiou  with  the  neigh- 
bouring trusteei  of  roade  for  the  pTwneni  of  a 
certain  ram  of  money  annuoUy  or  olhervjiee  for 
repairing  eo  much  of  the  laid  roadt  ae  were  in 
their  dietrict.     Any  pereon  nygrirved  by  the  rotes 
might  appeal  to  Quarter  Seiiujne,  and  jiaUett 
might  amend  without  qiiaihing  the  rate. 
By  a  local  Aet  of  1876  theie  owners  were  empowered 
to  pay  a  large  turn  of  money  to  a  loeal  board  for 
the  future  repair  of  the  roadi  in  ile  dietriet ;  and 
upon  tuch  payment  ttTid  tAaf  of  all  other  liabiliiiet 
the  owner*  w«ra  lobe  dieeharged  from  their  ilutie* 
fo  repair  Iheee  roade,  and'the  previout  Aet  was  to 
be  repealed. 
A  month  before  thepaeiing  of^he  latl  Aet,  the  faid 
owners  made  a  rtUe  for  an  imount  to  cover  cer- 
tain liabUitiet  under   tlie  Aet  of  1827,  ami  alse 
the  money  to  be  paid  to  the  local  board;  hui  (here 
wot  nothing  in  the  rate  iitelftJ  ehow  it  included 
Ihit  latter  turn  of  moiiev.     The  demand  for  pay- , 
ment  r^errsd  to  both  the  eaid  loi^al  Acta,  but  did 
luitgive  the  date  of  the  latter.      The  ratewat  not 
appeaUd  against,  bat  justiees  refuted  to  issue  a 
dietreii   loarrant    against    a     defatiUer    on   the 
ground  that  the  rate  wa*  invalid. 
Held,  upon  a  rule  to  the  jaeticea,  that  the  objeetina 
fi)  the  rate  was  not  one  which  the  jueticee  eovid 
entertain,  and  that  mere  esecete  in  amount  was, 
under  the  circwmsiowMS,  no  groundfor  refuting  a 
■warrant. 
This  was  a  rule  nisi  obtained  at  the  inatance  of  the 
treasurer  for  the  Stratford   Langthorne  Abbey 
landowners,  calling   npon  two  juHtices  of   Eassz 
and   the  defendant   Shea  to  show  caa«e  why  the 
aaid  justioea   ahoutd   not   iisue  their   warract.  v^ 
levy  "by  diatreaa  and  »»ia  -^  'Ca'a  wxA*  »rA.  *»*^ 
tela  ot  ttie  Baii4«S6tt4jMASn»».'GB»«a.ta.Q^^!^^> 
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.9.B.  Di».] 


Bm.  v.  Thi  JuattCM  <»  Embx. 


beiugtbeamoantdne  from  him  in  raapeot  of  »ntt« 
OF  useument  made  on  the  6th  Jolj  1876,  ponuant 
to  an  Act  passed  in  the  seventh  and  eightli  yemn 
of  the  reign  of  his  late  MaieBtj  King  George  IV., 
intituled  "An  Act  to  enable  the  persons  interested 
in  the  lands  and  hereditaraenta  heretofore  parcels 
of  the  posaessiooa  of  the  Monaeterj  or  Abbey  of 
Stratford  Langtbome,  in  the  connty  of  Essex,  to 
raise  money  for  repairing  and  maintunmg  the 
inidges  and  other  works  liable  to  be  repaired  and 
maintained  by  each  persons." 

It  appeaxed  from  the  affidavit  of  the  solicitor  to 
the  said  treasarer  that  the  owners,  proprietors, 
leasees,  and  occupiers  of  divers  lands,  tenements, 
and  hereditaments  formerW  parcel  of  the  possea- 
sions  beloneing  to  the  Monastery  or  Abbey  of 
Stratford  LaDgthome,  in  the  county  of  Essex, 
Uiereinafter  cal^  the  Abbey  lAnd  Owners,  were 
by  reason  of  their  respective  tennres  or  otherwise 
bound  to  BQpport,  maintain,  and  keep  in  repair 
two  bridgoB  sitnate  and  being  at  Stratford,  in  the 
county  of  Essex,  and  also  to  support  and  main- 
tun  and  keep  in  repair  certain  parts  of  the  road 
"  '     ■  '   ing   and  being  between  the 

i  road  to  the  eitent  of  100 
yards  b^ond  snob  bridges  respectively. 

By  4  Oeo.  4,  o.  cvL,  troetees  were  appointed  to 
manage  and  repair  the  Middlesex  and  Essex  tam- 
nike  roads,  indoding  portions  of  the  said  roads, 
oridges,  and  causeway. 

By  7  A  8  Geo,  4,  o.  oviii.,  provision  waa  made  for 
the  management  of  the  said  abbey  lauds  and 
raising  money  for  that  parpose. 

By  sect.  13  it  is  enacted  : 

Thkt  it  shall  and  oiay  be  lawful  for  tlie  owners,  pro- 
ptiatorf ,  laaarea,  uid  ooonpisn  of  Uie  landa,  taoamanta, 
and  bend  itamanta  sforMud,  from  time  to  time,  ataaj 
faneraJ  or  apsoial  geoeial  meslinf  to  be  held  nndac  thia 
Aot,  to  make  anj  rate  or  aaaeaaannt  tor  the  purpoaea  of 
Uiia  Aot  JD  raaprat  of  aooh  landa,  tanamenta,  or  hara- 
ditamenU  by  a  poniid  nta  npon  all  anoh  ownera,  pn>. 
prlatora,  leatem,  or  ooaapian  aooording  to  the  renta  or 
valuaa  of  the  Teapective  lands,  teaementa,  or  bsradi'a- 
BMati,  and  aooordin;  to  the  aeTsnl  intemta  of  the 
ownera,  proprietora,  laaaeea,  or  oooopiera  tlinniof  reapto- 
tively.  and  to  apportion  inoh  rataa  aoooidiuK  to  aaoh 
aevami  inlerMta  and  to  moderate  or  regnlate  aaah  rates 
with  ieFp«et  to  aaj  bonaea,  new  baii£jig»,  or  improve- 
mHita  in  snch  mann^  aa.afaa]t  bfl  affreed  oo  hj  tha  m^dr 
BQoh   qnarterlj  < 

_^ ..       id  a  table  of  Baab  rates  and 

■  nenasiarrtn  being  from  time  to  time  made  aod  Bi^D^d  b; 
tha  paraoBB  or  the  major  nart  of  tham  preneDtataDjaaoh 
tneetisg  shall  be  good  and  bindiDg  npon  all  aaoh  ownera, 
praprietora,  leaaeea,  and  oaenpiera  reapeetively,  and  npon 
allotbat  peraous  oaooented. 

By  sect.  14 : 

That  all  moDpy  whieh  shall  be  oollaotad  and  received 
from  atijr  soofa  nte  or  asaeaimfnts  ahmll  and  may  be  ap- 
plied in  maintaiDing  and  keeping  in  repair  the  roads, 
eaasawa^B,  and  bridges  bforeaaid,  and  also  in  tha  pay. 
nantot  all  arrcatsasd  sqidb  of  money  daa  from  ths 
owDer>,  proprietora,  leeaefa,  and  ooonpiera  of  tha  lands, 
tanemeata,  and  beteditaments  aforesaid  in  respect  of  any 
■Dch  loads,  canaewB^a,  and  bridges,  and  LDOorred  it  any 
tame  before  tha  paaaing  of  this  Aot  and  ramaioing  due 
and  nepHid.  and  alao  in  the  reimbnraing  and  repayment 
of  any  unm  or  lama  ot  money  to  any  peraon  or  persona 
who  shall  have  paid  and  adiBDoed.  01  shall  pay  and 
adtancp.  any  rnin  or  anms  of  money  tor  or  on  aooonnt  or 
on  behalr  ot  aai>b  owners,  proprietors,  lasseea,  or  ooon- 

bridflea,  or  on  whom  any  distress  or  distieeaea  may  have 
been  mude  or  muy  be  made  for  any  rates  of  oomp^siiion 
/nrrarcH  for  any  of  the  pnrpoBes  aforewd.  and  also  in 

pa.fmeiit  nf  (he  nhargea  ar  '    "  "    '       ■■       -    ■ 

J«ef 


looting  any  euofa 


nd  the 


■uUariala  done,    iffbMSA,  ^id  ,__. 
danoaa  givin  or  lo  be  dopa,  liwfia—d 
in  raepeek  of  or  refctitit  to  the 


npairiOK  "t  snehioa^ 

By  sect.  15 

That  if  anj ,  ,__, 

any  maasnsge,  lead,  taaeuMta,  baradjl 
in  reapaot  of  -'■■-'- ' 


whleh  any  nta  o 


whjob  Shan  be  oharged  or  iBDMd  br  shtaa  of  tUa  AsL 

_>.,.  ___.__■ . —  . jj^  j^j^  ^^  «™^ 

-    U  iMMottar  beta 


oioney  wldoh  aball  have  b««a  or  ahsdl  h 
caled  or  aas esasd  aa  aforesaid,  lea  the  qe 
days  aftat  the  sane  shall  be  dae,  and  d 

Ua  or  hrt  il«alliiii  boa 
I  anak  oooapiar  laJda  *i 


jnitioeof  the  peaoa  for  the  MideaaBtyaf  Eaaax  (irt  ._ 
oaih  BDoh  inatiae  is  ba»b7  enpowaved  Hid  tenDsd  ta 
adoiinister),  tha  •ame  shall  and  w»9  be  briad  and  i» 
eovand  bydiatraaaaBd  aalaof  the  gooi* 
•very  person  ao  ■"- n-g  defaalt  bj  * 
band  and  aaal  of  saah  joat'  '   '' 


d  plana  to  be  mentioned  Id  aaiA 
10  SDOw  oanie  for  anoh  na^    '  '      ' 

pina  (if  any)  to  be  laiaed  d; 
be  ntoTDed,  npon  damaad, 
and  ohattels,  aitar  dednsliDg  all  reason  a»>lB  eoala  aad 
dhargea  pievioaB  to  and  attending  snah  iliallsaa  aad  sale. 


the  aaid  ioatioe  ;  . 


oh^^aa  to  be  aaoeitainad  and  diiaulei  by 

d  ioatioe  ;  and  in  default  of  aaeli  ilialiaas.  it  itall 

be  lawf dI  for  aaoh  jnatioe  to  eooaiit  «nah  puaaa  la  an 
boaae  of  oorrectioa  tar  the  eonnty  or  plane  witkb  wUet 
snob  oftenee  shall  be  ooomitted,  tbara  to  raoaua  aittoat 
bail  at  mainprise  for  any  time  not  eaaeeding  thna  ea  ~ 
dai  months,  nnleaa  paymaat  ahall  be  ao  ~  ~  —  .--->- 
nm  ea  anas  of  moaer  aa  ahaU  have  bean 
daeand  in  arraar  open  aU  or  an^  a«A  a 
aaaeasmentaaaafowtaid.togathar  with  allot  _    . 

and  axpenaea  attendisg  the  leosvof  thveof ,  eaoh  ont^ 
aharges,  and  aipenaaa  to  be  aaaartainad  and  iliiaiilail  bf 
the  aaid  jastioa 

By  sect.  16 : 

That  every  warrant  of  distraaa  for  the  aom-pajaaal 
of  any  istea  or  aaseaamenta  to  be  made  ander  this  Ast 
iihall  be  in  the  words  01  to  the  effaot  thaceiB  eat  oat 
Tba  warrant  is  to  be  addresaed  "  To  the  ooUaotsr « 
iwlieotora,"  and  "  To  all  aonatablea  and  othaa  paaet 
oIBoera  ot  the  aame  ooant;  "  of  Eaaez. 

By  sect.   18: 

And  wfaereaa  it  woald  be  adva 
propiietora,  leaseaa,  and  oaoapier 

menta,  aad  bereditamenta  aa  aforeaaid  t<.    _ 

make  a  oompoaition  in  money  with  the  tnist 
ourying  Into  sxeeation  as  Aot  paseed  in  the  fonidi  year 
ot  Hta  Frsaent  Blaiea^'a  leign,  intitatad  "  An  Aet  iw 
more  effeotoally  repairing  and  improving  tha  reada  1ml- 
Ing  from  Whiteohapal  Onnroh,  in  the  ooanty  of  HiUla 
sex,  onto,  throngh.  and  to  tha  aaveial  pui^aa  at  dIbbss 
of  Uhenfield,  PaaMogfoid  Bridge,  and  Woodfotd,  la  tia 
oonnty  (rf  Eseex,  and  for  other  pnrpoaaa  relalinx  Ihai 
to ;  and  npon  the  line  of  ahioh  tanpUia  road,  the  rnH 
bridgfB,  roads,  aanBewaja,  wharflag.  and  other  nks 
b»reC9  antboneed  and  direoted  to  be  rapuied,  ■nil. 
tained,  and  enpportad,  are  litante,  for  the  tefwira  sad 
amvcdmrnU  made  by  tba  aaid  traateea  ainee  the  Stk 
Uaroh  IS23,  of  the  porttou  of  the  aaid  road  whiA  is  ts 
be  repaired  and  lepaiiabla  by  Buoh  ownera,  pnfKietBe, 
leeeeea,  and  other  pereona,  and  alao  for  tha  nfaiiiig, 
maintaioing,  and  keeping  in  repair  all  Um  n»d  aad  foot 
oaneeway  and  the  wbatfiag  betweaa  eadh  two  bridgaa. 
and  the  said  two  bridgaa,  to  the  mpair  ol  iridoh  nch 
owners,  proprietors,  leasees,  or  oeoapien  an  tial^  Be 
it  tharefote  farther  enaoted,  tbat  ftoa  aad  altai  Ihi 
paaaing  of  thia  Act  it  aball  ud  may  balawtal  toaadba 
the  said  ownera,  propriet"""   '" 


pajing,  Temnn«iaVUke,  \.  <n  aai  a6V«no,'<aA&t  tbersef ,  ondar  Oa  pa 


and  roimborainr  any  paiaou  loi    woi1t,  \sbQni,  «sA\  hi^Viwe)zs«fc«aA*«na*i&>«k«lMttoBeaHpaBiiiai 
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Bie.  V.  Thb  JvBTicis  o?  Esnx* 


[Q.B.  DiT. 


witb  ihe  «ud  tnuieM  for  ib«  eztoution  of  the  said  re- 
oited  Aot,  for  the  pftymg  mA  d'weYMtgiag  of  rach  111111 
•ad  laiiui  of  money  m  tne  aM  Imeteee  nmj  nooeeearily 
haye  inourred,  expended,  tod  been  pot  to,  in,  abon^ 
toacbinff,  and  oonoemiiHif  the  reqiueite  repairs  and 
amendments  of  the  laid  roads,  sinoe  the  25th  Mairoh 
1828 ;  and  alpo  to  oontraot  uid  agree  and  to  oome  to  a 
oomposition  with  the  tmstees  for  the  exeontioti  of  the 
said  remted  Act,  for  tho  pajibg  tx»  svoh  tmstees  a  certain 
snm  of  money  aannally>  olr  other#ise|  for  and  towards 
the  rapairing,  maintaining,  and  keeping  in  repair  all  snoh 
bridges,  road,  foot  oaosewajt  and  other  works  or  either 
of  thsm^ 

By  sect.  34: 

That  it  shall  be  lawf nl  for  the  Owners  or  proprietors, 
lessees,  and  oconpiers  of  the  lands,  tenements,  and  here, 
ditaments  aforesaid,  if  they  shall  so  reeolve  and  order  at 
aiiy  quarterly  or  special  general  meeting,  to  sue  for  the 
reooTory  of  any  rates  or  arrears  of  rates,  if  amonnting  in 
the  whole  to  the  sum  of  51.  or  upwards,  and  to  be  sued  in 
any  matter  relating  to  this  Aot  where  the  sum  sought 
to  be  reoorered  shall  amount  to  51.  or  npwardu,  in  the 
name  or  names  of  any  treasurer  or  derk  for  the  time 
being  to  be  appointed  under  this  Aot ;  and  idso  to  prefer 
and  prosecute  or  to  order  and  direct  the  preferriog  and 
prosecuting  of  any  information  or  indictment  against 
any  person  or  persons  who  shall  wilfully  dig  up,  spoil, 
destroy,  injure,  or  damage  any  part  of  the  road  or  cause- 
way, or  any  wharfiog,  posts,  raus,  fences,  or  other  things 
thereto  belonginfTf  or  who  shall  wilfully  pull  down, 
destroy,  injure,  or  damage  any  bridge,  parapet,  building, 
or  erection  belonging  to,  or  which  ought  to  be  repaired, 
maintained,  and  kept  in  repair  by  such  owners,  proprie- 
tors, lessees,  or  occupiers,  on  behalf  of  such  owners,  pro- 
prietors, lessees,  or  occupiers ;  in  all  which  proceedings 
it  shall  be  sufficient  to  state  generally  that  such  matters, 
works,  and  things  respectiTely  were  the  propertijr  of  such 
treasurer  or  clerk  aforesaid ;  and  no  action,  suit,  informs- 
tion,  indictment,  or  other  process  to  he  brought  or 
oommtBced  by  or  on  behalf  of  such  owners,  proprietors, 
lessees,  and  occupiers  by  Tirture  of  this  Act  in  the  name 
or  UMnes  of  any  such  treasurer  or  clerk  shall  abate  or  be 
disoontinued  by  the  death  or  removal  of  such  treasurer 
or  elerk  or  any  of  them,  or  by  the  Aot  of  such  treasurer  or 
elerk  or  either  of  them,  without  the  directions  and  con- 
sent of  such  owners,  proprietors,  lessees,  and  occupiers 
assembled  at  some  quarterly  or  special  general  meeting 
this  Act,  or  three  or  more  of  the  committee  of  manage- 
ment under  this  Act ;  but  such  treasurer  or  clerk  for 
the  time  being  shall  always  be  deemed  to  be  the  plaintiff 
in  erery  such  action,  suit,  information,  indiotment,  and 
other  process.  Prorided  always  that  every  such  trea- 
surer and  clerk  shall  be  reimbursed  and  paid  out  of  the 
monies  belunging  to  or  to  be  raised  by  such  owners,  pro- 
prietors, lessees,  end  oocupiers,  all  such  costfl,  chsrges, 
and  expenses  as  any  such  treasurer  or  clerk  shall  be  put 
unto  or  become  chargeable  with  or  liable  to  by  reaeon  of 
his  or  their  being  so  made  plaintiff,  prosecutor,  or  defen- 
dant  as  aforesaid. 

By  sect.  41 : 

Provided  always  and  be  it  enacted  that  if  any  body, 
politic,  corporate,  or  collegiate,  or  any  person  or  persons 
ehall  think  himself,  herself,  or  themselves  aggrieved  by 
any  rate  or  rates  to  be  made,  or  by  any  thing  which 
shall  be  done  by  virtue  of  this  Act,  or  by  any  order  or 
determination  of  any  justice  or  justices  of  the  peace  in 
pursuance  of  this  Act,  it  shall  be  lawful  for  such  bodies 
or  persons  reepeotively  to  appeal  to  the  justices  of  the 
peace  at  any  general  or  quarter  sessions  of  the  peace  to 
be  held  for  the  county  where  the  matter  complained  of 
was  done,  within  four  calendar  months  next  after  the 
cause  of  complaint  shall  have  arifoo,  every  such  appel. 
lant  or  appellants  giving  fourteen  days'  notice  in  writing 
of  such  appeal,  and  of  the  nature  and  matter  thereof,  to 
the  person  or  persons  appealed  against  or  to  the  derk  or 
collector  of  the  owners,  proprietors,  lessees,  and  occupiers 
aforesaid  (as  the  case  may  be),  and  within  »even  days 
after  the  delivery  of  such  notice  entering  into  recogni- 
sance before  some  justice  of  the  ];>eace  of  the  same  county 
with  two  sufficient  eureties  to  try  such  appeal  and  to 
abide  the  order  of  the  raid  general  or  quarter  sessions 
thereon ;  and  the  said  justices  upon  due  proof  of  such 
notice  having  been  given,  and  of  such  reoognisance 
having  been  so  entered  into,  shall,  and  they  are 
hereby  authorised,  empowered,  and  reqnixsd  in  a  sua. 


mary  way  to  hear  and  finally  determine  suoh  appeal 
at  suoh  general  or  quarter  sessions,  or  if  they  tmnk 
proper  may  adjourn  the  hearintr  thereof  to  the  next 
general  or  quarter  seesions  of  the  peace  to  be  hdldei^ 
for  the  same  oounty ;  and  such  justioes  shall  and  may, 
if  they  see  cause  so  to  do,  by  order  of  suoh  sessions,' 
mitigate  at  their  discretion  all  or  any  penalty  or  for- 
feitures incurred  under  this  Act,  and  ma^  also  award 
such  satisfaction  to  be  made  to  the  party  injured  or  such 
costs  to  either  of  the  parties  as  they  shall  judge  reason- 
able and  proper ;  ana  the  determination  of  such  justioes 
shall  be  bindmg  and  conclusive  to  all  intente  and  pur- 
poses whatsoever. 

By  sect.  42 : 

Pit>vided  always,  and  be  it  further  enacted :  That  on 
an  appeal  from  any  rate  or  assessment  to  be  made  for 
the  purposes  of  this  Act,  the  justices  of  the  sessions 
where  such  appeal  shall  be  heard  shall  and  may  amend 
the  same  in  such  manner  as  mtkj  be  necessary  for  giving 
relief,  without  quashing  or  altering  suoh  rates  or  assess- 
ments with  respect  to  the  other  persons  mentioned  in 
the  same. 

By  4  &  5  Will.  4,  c.  Izzxix.,  it  was  enacted  that 
the  Abbey  land  owners  and  their  successors  for 
ever  should  pay  to  the  said  trustees  the  annual 
sum  of  300Z.V  in  full  satisfaction  and  discbarge  of 
all  and  every  liabilities  of  the  said  Abbey  land 
owners  in  respect  of  the  roads,  bridges*  and  cause- 
way. 

Under  19  A  20  Yict.  c.  26,  the  Local  Board  of 
West  Ham  execute  the  office  of  and  are  surveyors 
of  the  highways  within  their  district,  which 
include  a  portion  of  the  said  roads,  bridges,  and 
causeway. 

By  30  &  31  Vict.  c.  Ivi.,  the  Abbey  laud  owners 
were  empowered  to  contract  and  come  to  a  oom-^^ 
position  with  the  West  Ham  Local  Board  for  the 
repairs  of  these  roads,  bridges,  and  causeway  in 
their  district. 

The  Board  of  Works  for  the  district  of  Poplar 
execute  the  office  of  and  are  survevors  of  the 
highways  within  their  district,  which  includes  a 
portion  of  the  said  roads,  bridges,  and  causeway. 

The  Local  Board  of  West  H^m  executed  certain 
repairs  upon  the  said  roads,  bridges,  and  cause- 
way, for  the  cost  of  which  an  action  was  brought 
by  them  against  the  West  Abbej^  land  owners,, 
which  resulted,  after  some  litigation  and  a  loni^ 
correspondftnce,  in  an  agreement  by  the  owners 
to  pay  the  board  10002.,  and  in  the  passing  of  an 
Act,  which  received  the  Boyal  assent  on  the  11th 
Aug.,  1876. 

On  the  6th  July  1876,  after  the  said  Act  had 
passed  through  the  Houses  of  Parliament,  but 
before  it  received  the  Royal  assent,  the  Abbey, 
land  owners,  in  quarterly  general  meeting,  duly 
made  a  rate,  pursuant  to  the  provisions  of  their' 
Act  of  1827  (7  &  8  Geo.  4,  c.  cviii.),  of  Is.  3d.  in] 
the  pound. 

The  following  is  an  extract  from  the  Abbey  land 
owners'  rate-book  of  tbe  assessment  and  rate  so 
made : 

6bh  July  1876. 

At  a  quarterly  general  meeting,  duly  held  this  6th  July 
1876,  the  following  assessment  and  rate  of  la  3d.  in  the 
pound  was  mide  by  us,  the  ucder-igned  owners,  proprie- 
tors, lessees,  and  occupiers,  being  a  m«jority  of  the 
persons  present  at  this  quarterly  general  meeting,  in 
pursuance  of,  and  conformity  with,  tbe  provisions  of  the 
Act  of  Parliament  mtyde  and  passed  in  the  peventh  and 
eighth  year  of  the  reign  of  his  lace  Msjesty  King  Geo.  4, 
o.  108. 

By  tbe  said  Act  referred  to  as  having  received 
the  Royal  assent  on  the  lltb  Aug.   1876,  called 
the  West  Ham  Local  Board  of  Health  Act  1870,. 
and  being  39  &  40  Vict,  e.  «ci3L.,^\Kt  ^^vicw^'vicis^ 
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tnenU  with  putiw  intereated,  it  ia  enacted  tlutt 
(aeot.  3) : 

Habdlb*k«fD]f<«ilMAUM7  lud  awaan.al  thalz 
Inrt  or  anj  qnutMb  ot  ipaoial  fasanl  mMUag,  w  aDj 
adjoonmwt  tbwaot,  BHar  Uia  proTiauma  of  tiia  aald 
AetpMaad  im Un  ■•lantb  and  «df bih  jmn  of  tba  Miga 
oC  Uii(  Ctatt.  4,  o.  orlii.,  to  ooatoMt  and  inM  and  eome 
toa  aamnoiiitioB  wUh  tba  Waat  Ham  Load  Baud  for  tha 
pkjiiiK  of  lOOOI.,  and  »lao  to  oontraot  and  acraa  to  ooaa 
to  a  aospoaitiaii  with  Uia  Poplar  DtaMot  Board  for  tba 
pafioB  of  IDU.  for  and  towaria  tha  fnrtbar  Mpairiuir, 
"  ■       ■       ■  r  b]r  the  aaid  board 


naiataiuiof ,  and  kaqnno'  In  rapair  bj  tiie  aaid  boanl 
raapaotinl;  ot  ao  mnoh  at  the  roadi,  bndrna,  and  oai 
WBja  M  ia  litoate  witbin  thair  rsipaotiTe  diitriota. 
B7  sect.  4 : 
"^  -  -  It  af  tba  Bald  nuna  ot  lOOOL  Mid  IDOL 


WeetiTalj,  aa  afdreaald,  ihall  be  taken  and  aao*pted  Iw 
tba  tooal  ooard  and  tha  diibriot  bawd  leapaotinl*  in  foQ 
■ratiafaetion  and  diaobarga  of  all  and  OTer;  the  liabili^ 
wbataoarer  of  the  Abbey  land  ownara  with  leapeot  to  the 
nalntananoa  and  repair  of  the  raada,  bridsat,  and  oaoae- 
w»,  and  tba  Abbey  land  ownan  ahall  Uwraapon  be 
rdured  asd  diaobarBed  from  anr  obligation  to  aapport, 
■aintain,  and  keep  in  repair  tlia  rnedi,  bridna,  and 
•aaaewwa ;  and  the  aUd  kadi,  tanenanta,  and  hmdite- 
■eata  01  tba  Abbaj  Land  owMn  (hall  sot,  ^omandaftar 
tibapaadMof  tUaAataadtbepwnentottheaaldieTetml 
anma  of  IWOI.  and  lOOL,  be  liable  to  npaiior  ooniribnte 
towarda  tbaiapairof  tlienada,bridgaa,and - 


By. 


r^potKing  Oeo.  4,  o.  oriu.,  and  from  and  after  the 
paaWBg  «f  tbia  Aot  and  tbe  pnmmt  ot  th«  aaid  aenral 
anmao^  lOOOL  and  IDOL,  aU  iBob  liabiUtj  ihaU  abaolnCely 
-~-m  and  detarmina.    And  the  local  board  uid  the  dla- 


a  within  their  reapeotiTi 
dJatrlota;  and  tbey  ahkU  kItc,  to  tbe  eitaat  atoraaaid, 
iodemnirj  and  keep  indemniBad  the  Abbey  land  ownera 
bom  an;  Uabili^  with  leapeet  to  the  tapport,  maintan- 
•noa,  and  keeping  in  repair  of  tba  roada,  bridgea,  and 

t.  5: 
^la  Abbey  landowner*  ihaU  hara  the  lame  powen  lo 
make,  raooTar,  and  lery  rateaor  Keeeaamanta  for  the  pay. 
*aat  cf  the  aaid  aeraral  inmi  of  lOOOI  and  lOOt ,  and  of 
all  raaaonaWa  ooata  and  eipenaea  inoorred  by  tbem  with 
rifeianoe  to  thia  Aot,  and  tbe  canying  tha  aame  into 
etaontioD,  and  windir  g  op  all  mattera  ontatanding  with 
raepaot  to  the  tepaita  of  tba  loada,  bridgea,  and  oaaae- 
wkj,  and  alao  toi  the  peymeut  of  naionableDolnpenaatjon 
to  any  peraon  or  peraona  who  nay  be  injnrionaly  aSeoted 
by  the  abolilioD  of  tbe  rata  known  ae  the  Abbey  Ijuid 
rate,  aa  tbay  now  lUTe  lor  making  and  reuoTeriug  nte* 
ccaiaeeamanti  for  the  anpport,  main tonanoa,  and  keeping 
in  rapair  of  the  eaid  made,  bridgfi,  and  caoeeway^  and 
fat  liuih  parpotea  aa  atorraaid,  tbe  rate  boohs  kept  by 
the  oollrotor  ot  tbe  a>id  Abbvy  land  rate  ahall  be  primd 
ftma  eridecoe  tbat  the  lauda,  tcnemantii,  and  hendlta- 
mrata  therein  deaoribed  are  Abbe;  Unde,  and  are  tba 
ianda,  tenaments,  and  hereditamenta  Uabla  to  payment 


yeara  of  the  reign  of  E 


B;8< 


llba,a 


le  ia  hereby  repealed. 


The  laid  aom  ot  lOOOt,  when  paid  to  tha  looal  board, 
ahall  be  applied  by  them  in  paying  the  ooata,  ohargea, 
and  arp«D»B  of  thia  Aot  aa  beninaftat  pronileii,  and  in 
diniinatioa  ot  any  dabt  owing  by  tbe  looal  boiu^  for 
noDeya  borrowed  noder  the  powera  oF  the  Looal  Board 
of  Healih  for  We>t  Ham,  in  E«hi,  Eitsoaion  ct  Powen 
Aot,  18G7  :  and  tha  eaid  anm  of  tOOL,  whan  paid  to  the 
diatrict  Botrd.  rhatl  he  applied  by  them  in  diminntioo  of 
the  debt  ot  SDOOt.,  borrowed  by  thpm  of  tbe  Proiid<^t 
Clerk's  A«<-o<;iauon,  for  tbe  apeoial  psrpoae  oE  paving 
thepariib  of  Bow. 

l^urliiK  Ang.  1B76  tbe  followinf;  notice  was  sent 
to  fonis  of  the  Abl>py  land  owoers,  bnt  it  did  not 
appear  whether  the  detendant  Sb«&  ba&  TftQenoii 
tucb  notice  -. 


lasfthoma  Abba*  tamd  Bata. 

Paranaut  to  Ant  at  hrUaBant  of  7  *  S  Oao.  4  a.  nrili, 
and  Waat  Ham  Loaal  Board  of  Hwlth  Aot  UTS. 
Notioa. 

Tba  Abb?  land  own«M  bava  agraad  with  tlw  Waal 
Ham  Looal  Board  lor  paybw  lOOOL,  and  with  tba  PUffav 
Diatriat  Board  tor  paying  lOOL,  Bpeo  paymawt  lAanrf 
tbe  liabiU^  of  tbe  Abbey  laBdawnan  to  rafsirtba  toal^ 
*o.,  between  9ta»t(ord  and  Bow  wiU  abaolatalj  aaawd 
determine.  By  tha  6th  aeettoa  of  tha  U*»  *bo«a  aw 
tioned  Aot.  tba  powan  (tf  the  Abbey  l»d  ownan  t*  make, 
raaorer,  and  tary  rataa  for  payment  of  the  aaid  a^aa, 
oatatanding  liaUUttaa,  *a.,  are  raCainad,  aad  tba  nria. 
booka  kept  by  tha  ooUaotor  are  made  rntimt  f»ei»  **i- 
danoa  that  tba  landa,  tanamaaU,  and  batadltawMH 
theiain  deaorlbad  are  Abbey  land*,  and  Habla  *o  pay! 
of  tha  rata.  Tha  Abbey  land  ownan,  at  tbair  laat  Mat- 
tog,  eatimatad  that  tha  monayato  be  rateaJ  by  tba  »Mit 
rale  of  It.  Si.  in  ttw  ponnd  woaU  ba  angmant  hr  lb* 
parpoaaa  aforaaaid,  and  to  avoid  tbe  poaaibDitr  of  a 
f nrUira  rata  it  ia  raapaotfnlly  raqoaated  tbat  tba  aaenat 
of  yDnrrata,aanndar,  be  paid  on  the  flrat  amUaatfan,  <g 
forwarded  lo  Xr.  J.  D.  Sanaom.  tha  oollaotor. 

On  the  12th  Sept.  1876,  the  defendMit  She*  and 
other  Abbey  lana  ownera  were  aerTed  with  d^ 
mftada  for  the  payment  of  tbe  a&id  r»tm  of  dw  Ctb 
■Tuly.  The  amoant  demanded  of  the  defendant 
Shea  waa  IL  5ji.,  and  the  following  wna  the  fbmof 
demand: 

Stratford  I^ngthom  Abbay  lAnda. 

Pnraoant  to  Aot  ol  Parliament,  7*8  Oao.  4,  a.  «i£., 
and  tba  Weat  Ham  Looal  Board  ot  Haallb  Aot  IBTt. 
8,  Holly.tarraoe,  Laytaaataaa-raad.  Sutfoad.  >.. 
l»b8apt.,1976L 
To  Ht.  Shea. 

Sir.^I  hereby  demand  payment  ot  yoor  Abb^  had 
ratr,  made  the  6th  Jnly  laat,  aoonntiiw  to  IL  Sa.,  and 
nnloH  the  amuont  b*  paid  to  ma  within  ioortaan  dna 
from  tbia  demand,  I  am  direotad  to  take  tbe  raqoiada 
prooeeding*  agatnat  yon  for  raooTary  thafeof . — I  Mm,  Sir, 
yoara  obediently,  J.  Dowmna  SAvaov, 

CoUeotorot  Abbay  Land  Bat**. 

On  the  back  of  thia  demand  were  aet  out  ei- 
traota  concerning  the  reoorery  of  rstea  from  the 
aaid  Act  of  1827,  and  alio  sect.  5  of  the  Weat  Ham 
Local  Board  of  Health  Aot  1876.  The  date  of  the 
paesiug  of  the  latter  Act  did  not  appear  apon  dta 
faoe  or  back  of  the  said  demand. 

Od  the  4th  Oct.  1876,  in  parauanoeof  dirvetioa* 
by  tbe  Committee  of  the  Abbey  Land  Owsen, 
tbe  BolicilOT  of  Thomas  Wiaeman  Shipston,  tba 
said  treosorer  of  the  Abbey  laud  owners,  apfdiad 
to  tbe  jnatioeB  of  Beaei  on  behalf  of  the  aaid 
treasurer  for  aammonses  against  the  darandaDt 
Shea  and  others  for  nonpayment  of  the  said  rates. 
Tbe  following  was  tbe  informalion  npoa  which 
this  application  was  made : 

Btratford    Langthoma    Abb«7  Inad    bt*. 
Thomas  Wiaamar  "■-' ' '' ' 

The  within 

Hatropolitan  Foliue  Diatriat  in  Baaax,  to  wit.— latof 
mation  of  John  Dowding  Sanaom,  of  6,  HoUy-tanaoa, 
I^ytonitan*  road,  Stratford,  in  tba  ooonty  uf  BaaB, 
taken  on  oath  before  me  the  nnderaigiiad,  one  of  Itt 
Hajeity'a  jaatioaa  of  tha  p  aM  noting  in  and  for  tba  ttH 
diilriot,  ihi»  4tb  dBTOfOo"  ■"" 
anma  aatoppoaite  ta  tl  .     . 

in  the  aohedala  hereto  hare  been  a 

raapeotirelT  t"'  Abbey  land  rata,  and  hsTa  not  been  peid, 
althoatch  lawtnll;  demanded. 

Sworn  thia  4Lh  OoL  1676,         3.  DowwDts  SutaoK. 

Nath.  PowoU. 

In  the  Bchedale  was  iaclnded  the  namac/  the 
defendant  Shea,  the  amoant  aeninat  him  being 
ILb*. 

Tbe  snmmonHeB  were  grant«d  ia  parraviM  «f 
this  application.  No  reference  waa  made  on  tha 
I.  «\\mn\o^M  M  an;  statate  except  tlutt  of  1US7,  yia^ 
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[Q.B.DIT. 


On  the  24th  Jan.  1877,  these  summonses  all 
came  on  to  be  heard  before  the  two  justices  of 
Essex,  a^inst  whom  this  rule  was  obtained. 
Many  of  them  were  defended,  but  that  against  the 
defendant  Shea  was  heard  in  his  absenoe. 

On  the  28th  Feb.  the  said  justices  delivered  the 
following  decision  upon  all  the  summonses  which 
had  been  heard  on  the  24th  Jan. : 

*'  After  the  most  careful  consideration  of  these 
important  cckses  we  have  come  to  the  conclusion 
that  oar  decision  must  be  for  the  defendants.  As, 
however,  it  is  possible  that  ulterior  proceedings 
may  be  taken  upon  it,  it  is  desirable  that  we  should 
mention  the  grounds  upon  which  we  have  decided. 
There  were  several  of  the  cases  in  which  I  believe 
that  we  should  have  been  bound  to  hold  that  the 
notice  of  demand  is  bad ;  but  as,  underlying  this, 
there  is  in  oar  opinion  general  and  fatal  difficulty 
in  the  complainant's  way,  it  is  unnecessary  to 
allude  to  this  farther.  We  consider  that  the  in- 
formation itself  is  bad,  as  not  being  laid  in  the 
name  of  the  person  or  persons  who  are  specially 
named  in  the  Act  as  proper  for  this  purpose,  and 
it  is  not  even  stated  in  terms  to  be  laid  on  behalf 
of  the  proper  persons;  and  were  this  difficulty, 
which  we  do  not  see  our  way  to  get  over,  removed, 
we  have  not  been  able  to  avoid  arriving  at  an  opi- 
nion that  the  rate  is  bad  upon  the  face  of  it.  The 
minute  book  beine  put  in  and  forming  part  of  the 
evidence,  we  cannot  but  see  that  this  rate  is  made 
and  is  intended  to  be  devoted  to  purposes  not 
provided  for  in  the  Act  under  whicn  it  purports 
to  be  made.  Now  it  is  contended  by  the  complain- 
ants that  this  is  not  for  us  to  consider,  that 
it  is  matter  of  appeal,  as  in  the  case  of  a  poor-rate. 
But  this  is  not  a  poor-rate,  and  having  regard  to 
the  opinion  of  Erie,  C.J.  in  the  case  of  PecUey  v. 
Davis  (IOC.  B.,  N.  S.,  492),  we  think  that  we 
should  not  be  doing  right  wore  we  to  grant  orders 
for  the  recovery  of  a  rate  which  we  believe  to  be 
invalid.  No  doubt  our  decision  places  complainant 
in  some  little  difficulty,  and  so  far  as  we  can  we 
would  assist  him  by  stating  a  case  for  him  to  take 
elsewhera,  if  he  should  be  so  advised,  but  we  must 
refuse,  and  for  the  above  reasons,  to  make  the 
order  prayed.  Neither  do  we  make  any  order  as 
to  costs." 

Graham  and  Castle,  on  behalf  of  the  justices, 
showed  cause  against  the  rule. — This  is  not  of  the 
nature  of  a  poor-mte ;  there  is  no  publication  snd 
therefore  the  justices  have  more  than  a  mere 
ministerial  duty  in  issuing  distress  warrants.  In 
the  case  of  Pedley  v.  Davts  and  Shipiton  (10  C.B. 
N.S.  492),  referred  to  by  the  justices,  a  justice  was 
held  to  be  liable  for  issuing  a  warrant  under  this 
very  Act  against  a  person  who  was  found  bj  a 
jury  not  to  be  an  owner  of  Abbey  Lands.  Erie,  CJ. 
in  delivering  the  judgment  of  the  court,  cited 
Newhould  V.  CoHrnan{6  Ex.  195),  as  bearing  a 
strong  analogy,  and  said,  '*  the  question  considered 
was  whether  the  jurisdiction  of  the  justices 
extended  to  inquire  into  the  validity  of  the  order 
of  the  board  of  guardians  and  of  the  appointment 
of  the  overseers,  or  was  con6ned  to  enforcing 
payment  of  sums  assumed  to  be  legally  due.  and 
the  decision  is  that  the  existence  of  a  legal  obliga- 
tion to  pay  the  sum  claimed  is  a  necessary  pre- 
liminary condition  to  the  magistrates  having  any 
jurisdiction  at  all ;  and  therefore  they  have  no 

turisdiction  to  decide  on  the  validity  of  the  order, 
mt  if  the  order  is  legally  made,  and  the  party  is 
in  arrear,  thoy  may  issue  a  warrant  or  not»  as  the 


circa  mstancee  shall  in  their  discretion  seem  to 
require.    This  reasoning  is  directly  applicable  to 
the  15th  section  above  recited  relating  to  rates  on 
Abbey  lands,  under  which  the  justice  is  directed 
to  begin  by  inquiring  whether  the  rated  owner  has 
refus^  to  pay,  not   whether  the  rate  is  valid* 
This  case  answers  many  of  the  arguments  relied 
on  for  the  defendant  here.     If  the  question  is  not 
within  the  jurisdiction    of  the   ma^strate,  his 
adjudication  thereon  is  not  conclusive  for  him 
in  an  action.      If  he  has  a  discretion  to  grant 
or  refuse  a  distress  warrant,  he  may  consider 
whether  there  is  reasonable  ground  to  doubt  the 
validity  of  the  rate ;    and   if  he  does  so  doubt, 
he  may  exercise  his  discretion  in  refusing  a  distress 
warrant,  and  then  the  parties  may  proceed  by  rule 
or  by  indemnity  to  the  justice,  if  the^  wish  to  try 
the  validity  of  the  rate,  at  the  usual  risk  of  costa ; 
but  if  the  justice  refuses  to  issue  a  distress  warrant 
because  he  doubts  the  validity  of  the  rate,  he  does 
not  therefore  adjudicate  thereon  as  on  a  matter 
within  his  jurisdiction  for  adjudication."    [Fixld, 
J. — This  was  a  rate  duly  made  under  an  existing 
Act  against  which  the  right  bO  appeal  had  not  been 
exercised.      How  could  the  justices  consider  its 
validity  upon  an  application  for  a  distress  war* 
rant  ?]    Here  the  rate  was  made  for  a  purpose  not 
then  authorised,  and  the  case  is  within  the  decision 
of  Bichttr  v.  Unghea  (2  B.  &  C.  499),  where  trustees 
had  raised  32,0001.  to  build  a  chapel,  which  was 
20002.  beyond  the  sum  authorised  by  a  local  Act,  and 
the  plaintiff  replevied  upon  a  distress  made  for  the 

Eayment  of  a  rate  to  raise  the  interest.  It  was 
eld  upon  demurrer  that  the  plaintiff  was  entitled 
to  judflrment,  inasmuch  as  the  Act  of  Parliament 
only  authorised  the  trustees  to  borrow  a  specific 
sum,  and  the  rate  having  been  made  to  pay  the 
interest  due  upon  the  whole  sum  borrowed,  waa 
bad  in  toto,  although  the  defect  did  not  appear 
upon  the  face  of  it.  This  was  a  rate  for  purpose! 
beyond  the  authority  given  by  the  Act  under 
which  the  rate  was  professed  to  be  made,  and 
therefore  there  was  no  necessity  to  appeal  against 
it  as  in  the  case  of  Chwrehward^ma  of  Birmingham 
V.  Shaw  (10  Q.  B.  868.)  [Field,  J.— All  that 
could  have  been  wrong  in  this  rate  was  that  in 
anticipation  of  a  certain  future  liability  it  waa 
larger  than  was  immediately  requisite.  That  is 
not  an  objection  which  justices  can  consider  upon 
the  issue  of  a  warrant.]  The  rate  on  the  face  uf  it 
ought  to  have  shown  that  its  purpose  was  within 
its  authority :  in  Re  E'tsUm  County's  Bailway 
Company  and  Overetters  of  Moidton  (25  L.  J.,  M.  CT. 
49),  rates  were  held  void  for  this  reason.  Cole- 
ridge, J  said  at  p.  51,  *'Tbe  objection  to  the  first 
two  rates  does  not  rest  on  the  statute,  but  on  the 
well  known  common  law  principle,  that  when  any 
parties  are  acting  under  a  limited  s* at utory  autho- 
rity, they  are  bound  to  show  on  the  face  of  their 
pruceediiigs  that  they  are  ucung  within  that 
authority.  Here  this  is  not  shown  on  the  face  of 
the  two  rates,  which  are  therefore  void.'* 

Btnijamim,  (^.C.  PkHbrick,  Q.C.,  and  Pelheram, 
appeared  for  the  applicant. 

Mellor,  J. — I  think  we  need  not  call  upon  the 
counsel  on  behalf  of  the  applicant  for  this  rule. 
From  the  evidence  it  appears  that  the  rate  was 
perlecrtly  good  on  the  face  of  it.  It  must  have 
been  made  under  ^n  Act  of  PHrliament  which  was 
succeeded  by  another  a  few  days  afterwards ;  and 
the  reference  !o  the  subpeqnent  Act»\u  U\^  dvTcwww^ 
for  pay  menx.  niM&\»  \sak\  ^  Xi^wi  \sv«c^  viv«^v«».'^.  "^ 
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Hdshbs  («pp.)  V.  Tkiv  (reap.). 


[Q.B.Dn. 


atilj  made  betore  there  was  legal  aathorit;  for  it, 
but  we  can  only  aaj  on  that  point  that,  if  appealed 
af^inst  nnder  the  proriBions  of  the  Act,  the  rate 
might  poBBibly  have  been  set  aside  or  ameuded. 
I  think  it  cannot  be  B^d  to  have  been  vitinted  bj  its 
heading,  or  by  the  reference  to  the  two  etatntea  at 
the  back  of  the  demand  for  payment.  Nothin^^ 
has  been  auggeated  to  show  that  the  magialratea 
oaght  not  to  bare  iaaued  their  warrant,  and  there* 
tore  the  rule  must  be  mode  abaolute. 

Field,  J.^I  am  of  the  same  opinion.  The 
defendant  being  an  owner  or  occupier  of  these 
Abbey  lands  was  rated  to  an  asaeBsment  made  (or 
certain  purposes.  Tha  Act  of  1827  (7  4  8  Geo.  4, 
C.  108),  gives  power  to  the  owners  and  occapiera 
of  these  lands  to  raise  monej  for  pnrposea  therein 
mentioned.  A  large  amoant  of  this  assessment 
was  to  be  devoted  to  the  purposes  snthoriaed  b; 
that  Act,  but  part  of  it  no  doobt  was  intended  tor 
the  oarrying  out  of  arrangeroents  by  which  all 
fntare  liability  ot  the  Abbey  land  owners  wan  to 
be  abolished.  It  was  necessary  to  have  Parlia- 
mentary antbority  for  theae  arangements,  and  a 
bill  for  that  purpose  was  awaiting  the  Boyal  asaent. 
The  rate  was  made  before  the  bill  was  formally 
passed,  bat  no  reference  to  its  purposes  was  D)ade 
m  the  rate;  and  there  was  nothing  in  the  rate 
itself  U>  show  that  the  money  was  to  be  raised  for 
any  other  parpoae  than  those  authorised  by  the 
Act  then  in  force.  To  the  extent  of  tha  amount 
required  for  the  lamp  snm  payable  nnder  the  5th 
section  of  the  subsequent  Aat,  this  rate  ooald  not 
on  appeal  have  beea  aapported ;  but  it  is  new  M 
me  that  a  rate  becomes  a  nullity  bscanse  it  nuses 
a  larger  sum  than  is  wanted.  Unless  it  were  a 
nnllity  on  the  face  of  it,  the  justices  had  no  right 
to  refuse  theae  diatress  warrants. 

Rule  absolute. 

Solicitors  for  the  applicanC,  B.  and  E.  Bailard. 

SoHcitors  for  the  juscices,  Rickardt  and  Walher, 
for  Clifton  and  Haynee,  Bomford. 


Wedneiday,  April  18, 1877. 
HuGEES  (app.)  V.  TsEW  (resp.) 

Slaughter  hnntei — Content  of  corporation — Aban- 
doned bvildinge—10  Vict.  c.  14,  ■«.  17  *  19— 
25  *  26  Vict,  c  chiivi.,  s.  65. 

By  a  local  Act  of  1862  a  company  too*  sntpourered 
to  erect  a  cattle  market  at  Brecon,  and  by  »eet.  65 
the  company  from  time  to  time,  \f  and  wien  they 
thnuld  think  tit,a^ululith,bntnotv!ithoat,  the  con- 
sent of  the  corporation  teitiJUd  by  lerili'ig  under 
the  hand  of  ilie  m,ayor  or  town  derk,  might 
j'TOvide  and  mainlain  slaughter  houees  proper 
and  mfficienlfor  the  eUmglUering  of  cattle  fitr  the 
supply  of  the  borough  and  itt  neighbourhood, 
vpou  euck  ailes  as  they  should  think  expedient 

In  1863  the  corporatiim  consented  to  the  provition 
and  maintenance  by  the  company  of  ttaughter 
house*  proper  attd  su^dent  for  the  slaughtering  of 
cattle  fiir  the  tupply  of  the  borough  and  its  neigh- 
bourhood, in  pureuance  of,  anil  in  accordance  with, 
the  nb'ive-mi^lioned  sect.  65 ;  the  company  built 
f laughter  houees  arcordingly,  but  absolutely 
abandoned  the  use  of  them  in  the  year  1864.  The 
company  subsequently  built  other  slaughter 
kouees  a  quarter  nf  mile  nff,  and  the  appellant 
teat  their  lessee ;  but  the  corporation  luid  aUsa-ys 
refuted  to  give  any  further  conient. 


I  Otanmt  M 


I  writing  ot  tiie  appellant,  having 
a  recognisance  to  proaecate  (he 

1.  Upon  the  hearinp  of  a  oertain  informMiaa  or 
□mplaint  preferred  by  the  appell»Qt  against  tha 
"  of  the  Ant  10  *  11 


Juftteet  revised  to  eimvitt  ike  i 
eeeL  19  cf  th«  Markete  and  fairt 
1847,  for  slaughiervng  caide  on  pnaniiwi  w  u« 
honmgh  other  tham  (IboM  I«a«ad  bg  ths  appMmL 

Held,  upon  a  rate  riaUd,  ikat  the  alamghter  Am*w 
occupied  fry  tKe  oppeOonl  had  not  noeinei  lb 
consent  of  the  eorioration  <mder  Met.  65  0/  ttt 
local  Act   of  1862,    and   thai    Ot^  jiutiaf  Mrs 

This  waa  a  case  stated  by  three  of  Her  Uajes^i 
jaaticeB  ot  the  peace  in  and  for  the  borough  of 
Brecon,  nnder  the  statute  SO  &  21  Yict.  c  43,  or 
tbe  application  in  n  '  ' 
duly  entered  into  a 
said  appeaL 

1.  Upon  th 
complaint  preferred  by  t 
respondents  under  aecL 

Vict.  o.  14,  "  for  that  they,  the  said  rcapondMM, 
on  the  22ud  Sept.  1876,  at  the  Ghapelry  of  St 
Mary,  in  the  borough  of  Brecon,  after  a  OWUm 
notice  and  a  band  bill  in  that  behalf  had  been  doly 
published  and  posted  by  the  Brcoan  Hariceta  CoB- 
paoy  (being  the  undertakers  within  tbe  meaaiag 
uf  the  Uarkets  and  Fairs  Claasea  Aob  1847k 
uho  had,  therefore,  under  the  power*  of  the  Aot 
'J5  &  26  Vict.  0.  186,  intituled  the  Brecon  Harirati 
Act  1862,  incorporated  with  the  said  flnt  mca- 
tioned  Act,  erected  and  provided  oertain  bnildiogl 
within  the  limits  of  the  said  last  mentioaed  JM 
for  the  slaughtering  of  cattle  which  were  then  raadf 
for  public  nae,  that  the  aaid  slaughter  hoasea  w«m 
EO  ready  for  public  use,  unlawfully  did  slaugbttr 
oertain  cattle  tor  sale  as  human  food,  to  wit,  ooa 
1>east  and  one  sheep  within  the  aaid  limits  then 
in  s  certain  place,  to  wit,  the  bowling  alley  at  th* 
back  of  the  Swan  premiaes,  Ship-atreot,  and 
ud joining  St.  MiDhael-street,  other  than  the 
slaughter  bouses  ao  made  in  puraoanoe  of  the  nid 
laat  uientioned  Act."  The  said  jnstioea  dismisMd 
tha  said  information  or  complaint,  and  ordered  tks 
appellant  to  pay  to  the  respondents  the  SDmtf 
U.  18s.  6d.  for  their  costs  incarrod  by  them  in  ifaor 
defence  in  that  behalf. 

2.  The  following  facta  were  either  proved  or 
admitted  by  both  partiea  except  the  Btatementi  ia 
paragraph  6,  which  the  jnstioee  deemed  nacasMTj 
to  set  forth  as  information  for  the  ooort  in  eoa> 
sidering  this  case. 

3.  That  the  appellant  was  the  leasee  under  At 
Brecon  Markets  Company  of   certain    alangblv 
houses  erected  under  tne  powers  of  the  Aot  25  A  V    . 
Vict.  c.  clizzri.,  within    the  limita  of  the  mii 

Act. 

4.  That  a  notice  was  duly  publiahed  b  (k 
Brecon  County  Times  newspaper  of  the  17tk  Jam, 
1876,  which  newspaper  circulates  witliin  ike 
trorou^h  of  Brecon ;  and  snch  notice,  in  the  sbif* 
of   printed  handbills,  waa  also  poated  in  tbe  msita 

Sloce  and  other  conspicuous  places  within  (he  aud 
orongb,  snch  notice  being  aa  follows: 
knniiwiT. 

•ill  A* 


{wmgjkDy  in  their  Cattls  HarkethpUin,  t 
ths  borough  af  Ureoou,  are  lewjy  for  nae  ;  ana  bobh  ■ 
tiereb;  also  given  that,  after  tbe  expiiatiai  at  tsa  ^js 
trom  the  pnliliaatioii  and  poiting  of  thia  notMe,an>as 
■IsDghCeriDr  nttle  ootitruy  to  tbn  19th  iiutilM  nlai 
MarkeU  and  Fair*  ClsUMi  Aot  1S47,  will  b*  IMlt  to  > 
penaJtf  ot  not  eioeedifg  St.  for  f  nh  iilTaiiia 

BreooD,  Jnns  13, 1876. 
^      ii.  K CK,'tx>&t».\K, nxA<a  \.Sa  hand  ot   Lwu  juslim 
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of  the  borough  of  Brecon,  to  the  following  effect, 
WB8  given  in  evidence,  namely : 

We,  two  of  Her  Majeetj'i  jnitioes  of  the  peeoe  for  the 
boreaflrh  of  Breoon,  do  herehj  certify  that  the  ilAaghter 
iKmees  of  the  Brecon  Markete  ClompMiy,  sitiute  in  their 
Cattle  HarkeUpUoe.  in  Heohrhydd,  in  the  eaid  boroogh, 
•re  oompleted  and  fit  for  the  nae  of  peraons  resorting 
thereto,  and  for  public  nie. 
Dated  this  12th  day  of  June,  1876. 

David  Thomas,  Mayor. 
J.  Taltord  Jonbb. 

6.  Thero  was  no  evidence  given  that  the  two 
justices  who  had  signed  the  certificate  mentioned 
in  the  last  paragraph  had  any  proof  adduced  to 
them  that  the  slaughter  houses  were  completed  and 
fit  for  public  use ;  and  there  is  no  memorandum  or 
minute  in  the  minute  book  of  the  justices  that  any 
meeting  of  the  justices  was  held  for  the  purpose 
of  receiving  proof  that  the  slaaghter  houses  were 
oompleted  and  fit  for  public  use,  as  required  by 
the  82nd  section  of  the  10  A  11  Yict.  c.l4 ;  and 
there  was  no  evidence  given  that  the  slaughter 
houses,  wherein  it  was  sought  to  compel  the  re- 
spondents to  slaughter,  were  proper  and  sufficient 
for  the  slanghterinfi:  of  cattle  tnerein  for  the  supply 
of  the  borough  and  its  neighbourhood,  as  required 
by  the  65th  section  of  the  25  &  26  Yict.  c.  clxzxvi.; 
and  from  the  wording  of  the  32nd  section  of  the 
10  St  11  Vict.  c.  14,  the  respondents  were  consi- 
dered by  the  justices  to  be  precluded  from  giving 
evidence  that  the  two  justices  had  not  had  adduc^ 
any  proof  that  the  slaughter  houses  were  completed 
for  public  use,  as  required  by  that  section. 

7.  The  following  letter,  in  the  handwriting  of 
the  late  town  clerk  of  the  borough  of  Brecon,  was 
put  in  and  proved : 

J.  B.  Cobb,  Esq. 
(Solicitor  to  the  Brecon  Market  Company). 

Njthfa,  Breoon. 
Dear  Sir,— Breoon  Markets  Aot  1862.  On  the  other 
half  sheet  I  heg  to  hand  yon  a  copy  of  the  resolution 
relating  to  the  oattle  market,  eUnghter  honees,  and  tolls 
passed  at  the  oonnoil  meeting  iMt  night  as  arranged. 
— ^Yonn  truly, 
15th  May  1863.       Stbphxn  B.  Evams,  Town  Clerk. 

[Copt.] 
Resolved  on  the  motion  of  Mr.  Alderman  Thomas  and 
aeoonded  by  Mr.  Coanoillor  James  Williams,  that  the 
Corporation  of  Breoon  oonsent  to  the  removal  of  the 
Fridays  Cattle  Markets  from  the  streets  to  a  new  market, 
to  be  established  on  the  authorised  site  in  Clawdd.?gaer, 
to  the  provi^iion  and  maintenance  by  the  company  of 
alanghter  honsea  proper  and  sufficient  for  the  slaughtering 
oi  oattle  for  the  supply  of  the  borough  and  its  neigh. 
boorhood,  ia  pursuance  of  and  in  accordance  with  the 
65th  section  of  the  Brecon  Markets  Aot  1862  ;  and  also 
to  the  following  reduction  of  toUs,  vis. :  On  corn  and 
seeds,  one  halfpenny  per  imperial  bushel ;  sheep  and  piffs 
(including  stallage),  and  so  in  proportion  for  any  lens 
number,  one  shilling  per  seore ;  cattle  threepence  per 
hsad;  calves,  twopence  per  head;  sucking  pigs,  one 
farthing  per  head. 

8.  The  minute  book  of  the  corporation  of  the 
borough  of  B  econ,  containing  the  minutes  of 
the  meeting  of  the  corporation  at  which  the  reso- 
lution set  out  in  the  last  paragraph  was  passed, 
was  produced,  and  the  resolution  as  set  out  in  the 
last  paragraph  appeared  upon  the  said  minutes ; 
but  it  appeared  that  the  minutes  of  the  meeting 
had  never  been  signed  by  the  mayor,  or  chairman 
of  the  meeting,  or  the  town  clerk. 

9.  The  Markets  Company  in  pursnance  of  the 
above  resolution  of  the  corporation  subsequently 
erected  slaughter  houses  at  a  place  called  Market- 
street,  in  the  Borough  of  Brecon,  in  1863  ;  but,  in 
oooaequence  of  their  proximity  to  dwelling  houses 


or  other  reasons,  the  Markets  Company  absolutely 
abandoned  the  use  of  these  slaughter  houses  in  or 
about  1864. 

10.  After  the  abandonment  of  the  slaughter 
houses  in  Market-street  by  the  Markets  Company 
the^  without  any  further  oonsent  from  the  corpo- 
ration erected  other  slaughter  houses  in  a  place 
called  Clawddygaer  (which  is  at  least  a  quartered 
a  mile  from  the  slaughter  houses  erected  at 
Market- street),  and  which  are  the  subject  matter 
of  these  proceedings. 

11.  Between  the  years  1870  and  1874  the  soli- 
citor to  the  Markets  Company  repeatedly  applied 
to  the  corporation  to  license  their  then  intended 
slaughter  houses  in  Clawddygaer,  which  are  the 
subject  matter  of  the  present  proceedings ;  which 
licence  the  corporation  from  time  to  time  refused 
on  the  ground  of  the  insufficiency  of  the 
slaughterhouses  for  the  wants  of  the  borough  and 
its  neighbourhood,  as  required  by  the  65th  section 
of  ^6  &  26  Vict.  c.  186. 

12.  The  slaughter  house  in  which  it  was  proved 
the  respondents  had  slaughtered  as  set  forth  in 
the  summons  was  licenced  by  the  corporation  on 
thel3th  Jan.  1874. 

13.  On  the  part  of  the  appellant  it  was  oon- 
tended  that  the  resolution  of  oonsent  of  the  cor- 
poration in  1863,  extended  to  and  was  a  consent 
for  the  Markets  Company  at  any  time  thereafter 
to  erect  other  slaughter  houses  within  the  borough, 
without  the  further  oonsent  of  the  corporation, 
and  consequently  that  the  consent  obtained  to 
erect  the  slaughter  houses  in  1863  was  an  unlimited 
consent,  and  authorised  the  Markets  Company  to 
build  slaughter  houses  when  and  where  they 
thought  proper  until  the  licence  of  the  corpora- 
tion was  revoked,  and  consequently  extended  to 
and  authorised  the  said  Markets  Company  to  erect 
the  slaughter  houses  in  Clawddygaer  in  1871,  and 
that  the  certificate  of  the  two  justices  was  conclu- 
sive evidence  that  the  same  had  been  completed, 
and  was  fit  for  public  use. 

14  On  the  part  of  the  respondents  it  was 
contended  that  the  resolution  of  the  Corporation 
of  Brecon  was  not  a  valid  consent  on  the  part  of 
that  body,  inasmuch  as  the  minute  in  the  minute 
book  had  not  been  signed  by  the  mayor  or  town 
clerk,  as  required  by  the  65th  section  of  the 
25  &  26  Yict.  c.  186,  and  further  that  if  the  reso- 
lution was  a  valid  consent,  the  same  was  not  an 
unlimited  consent  as  to  time  and  place,  and  that 
the  said  licence  had  been  exhausted  by  the  erection 
by  the  Market  s  Company  of  the  slaughter  houses 
in  Market-street  in  1863,  and  that  as  the  certificate 
of  the  two  justices  had  been  given  without  proof 
being  adduced  to  them  that  the  slaughter  houses 
erected  in  Clawddygaer  in  1871,  had  been  com- 
pleted and  fit  for  public  use,  was  bad  in  law,  and 
did  not  satisfy  the  requirements  of  sect.  32  of  the 
10  &  11  Vict.  c.  14,  or  the  65th  section  of  the 
25  &  26  Vict.  c.  186;  and  that  until  the  require- 
ment of  these  several  sections  of  the  statutes  had 
been  complied  with  the  justices  ought  not  to 
convict  the  respondents. 

On  considering  the  several  factf*  of  this  case  the 
justices  were  of  opinion  that  the  copy  minute 
annexed  to  the  town  clerk*s  letter  of  the  16th 
May  1863,  was  a  valid  consent  of  the  Corporation 
of  Brecon,  for  the  erection  of  slaughter  houses  in 
JMarket-street,  in  1863,  because  the  corporation 
allowed  those  slaughter  hovisie.^  \»  V^r^  ^t^^^vr^  ^st^ 
the  liiaTVLela  Cjom^irj  wi  \>ckft  Vw^iXi.  ^\  NX^s^  %«i.^ 
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consent,  althoneh  that  consent  was  not  ffiven  in 
compliance  witn  the  reqairements  of  Sie  65th 
section  of  the  25  &  26  Yict.  o.  186,  hat  they  were 
of  opinion  that  snoh  consent  was  not  an  nnhmited 
consent  as  contended  for  by  the  appellant's 
solicitors;  bat  that  it  was  exbaasted  and  had 
become  extinct  npon  the  completion  of  the 
slanghter  houses  in  Market-street  in  1863,  and 
therefore  did  not  and  could  not  extend  to  and 
authorise  the  Markets  Company  to  erect  the 
slaughter  houses  in  Glawddygaer  in  1871,  and 
therefore  thej^  dismissed  the  summons. 

The  questions  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  therefore  are : 
First,  whether  toe  copy  of  the  minutes  annexed  to 
the  town  clerk's  letter  was  such  a  legal  consent 
on  the  part  of  the  corporation  as  is  requisite  and 
necessary  by  the  25  &  26  Yict.  c.  ISiS,  for  the 
erection  of  the  slaughter  houses  in  Market-street, 
in  1863 ;  secondly,  if  the  consent  was  sufficient  for 
that  purpose  under  the  circumstances  mentioned 
in  paragraph  8,  would  that  consent  be  considered 
an  unlimited  one,  and  extend  to  any  slaughter- 
house which  the  Market  Company  may  thereafter 
erect  in  any  part  of  the  borough  of  Brecon,  and 
consequently  applicable  to  the  one  erected  in 
Glawddygaer,  in  1871 P 

H,  Matthews,  Q.C.  (with  him  Edward  Polloek), 
argued  for  the  appellsnt,  the  lessee  of  the  Brecon 
Markets  Company.  By  sect.  65  of  the  Brecon 
Markets  Act  1862  (25  &  26  Yict.  c.  186),  "  The 
company  from  time  to  time,  if  and  when  they 
think  fit,  and  with,  but  not  without,  the  consent  of 
the  corporation,  testified  by  writing  under  the 
hand  of  the  mayor  or  town  clerk,  may  proyide 
and  maintain  slaughter  houses,  proper  and  suffi- 
cient for  the  slaughtering  of  cattle  for  the  supply 
of  the  borough  and  its  neighbourhood,  upon 
such  sites  as  they  think  expedient ;  but  if  any 
slaughter  houses  be  provided,  they  shall  be  pro- 
vided as  near  as  conveniently  may  be  to  tbe 
Cattle  Market-place  provided  under  this  Act,  and 
the  slaughter  houses  so  provided  shall  be  deemed 
part  of  that  Market-place."  Tbe  information  was 
laid  under  sect.  17  &  19  of  the  Markets  and  Fairs 
Clauses  Act  1847  (10  Yict.  c.  14),  by  which 
(sect.  17)  "  Where  by  the  special  Act  the  under- 
takers shall  be  empowered  to  provide  slaughter 
houses  they  may  from  time  to  time  erect,  on  any 
land  purchased  by  them  under  the  provisions  of 
this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  any  buildings,  or  set  apart  and  improve 
any  bnildings  belonging  to  them  for  the  slaughter- 
ing of  cattle,  and  so  soon  as  tbe  same  shall  be 
ready  for  public  use  the  undertakers  shall  give 
notice  to  that  afEect  by  the  publication  thereof  in 
some  newspaper  circulating  within  the  limits  of 
the  special  Act,  and  by  printed  handbills  posted 
on  some  conspicuous  place  within  tbe  said  limits." 
(Sect.  19)  "After  the  expiration  of  ten  days  from 
the  publication  and  posting  of  such  notice,  no 
person  shall  slaughter  any  cattle  or  dress  any 
carcase  for  sale  as  human  food  or  food  of  man  in 
any  place  within  the  limits  of  the  special  Act 
other  than  a  slaughter  house  which  was  in  use 
as  such  before  and  at  the  time  of  the  passing  of 
the  special  Act,  and  has  so  continued  ever  since, 
or  the  slaughter  houses  made  in  pursuance  of 
this  and  the  special  Act;  and  every  person  who 
abail,  after  such  notice  as  aforesaid,  slaughter  any 
aach  cattle,  or  dress  for  Ba\e  au^  su(&  c^x^sdA^ 
mtbin  the  limits  of  the  Bpec'\a\  Ao\i  in  toi^  v^qioa 


other  than  one  of  snob  slaap^hterhoiisas,  shall  be 
liable  to  a  penalty  not  ezoeedmg  51.  for  ewerj  muk 
offence."  There  is  nothin^^  in  the  local  Act  re- 
quiring a  further  consent  of  the  corpoimtioa  for 
a  change  of  the  site  of  daughter  honaes,  and  it 
was  assumed  in  a  case  oonoeming  thia  very 
place  that  the  consent  for  the  previoaa  bnildiii^ 
was  sufficient  under  the  65th  seetion ;  that  case  is 
Anthony  v.  The  Brecon  Markets  Company  (L.  Bep. 
2  Ex.  167 ;  in  error  L.  Bep.  7  Ex.  399),  where  tbe 
question  was  raised  aa  to  whether  the  Mazketi 
Company  obtained  this  licence  frona  the  corpora- 
tion or  from  the  local  board.  The  Exchequer 
Chamber  held  that  it  was  granted  in  both  capaci- 
ties, but  its  sufficiency  was  not  doubted.  [Fold, 
J. — That  was  an  action  by  the  leasee  of  the 
slaughterhouse  erected  in  18^,  affainat  hia  lesson, 
the  Brecon  Market  Company,  ror  their  want  of 
title ;  the  decision  of  the  JOxcbequer  Ohunber  was 
merely  that  a  proper  licence  had  been  given  by 
the  corporation  for  the  erection  of  that  alaogb^er- 
house,  which  according  to  the  prenent  case,  his 
been  abandoned  since  1864.]  It  appears  horn  the 
case  on  appeal,  as  cited  in  Willes,  J.'s  judgment, 
at  p.  402,  that  "  the  consent  did  not  speoSy  any 
particular  slaughter  houses,  and  at  the  time  when 
the  consent  was  given,  the  site  had  not  been  de- 
termined upon."  He  says  with  regard  to  ^ 
Towns  Improvement  Clauses  Act  1847  (10  4 11 
Yict.  c.  34),  at  p.  406,  "  The  true  reading  is  that 
the  licence  to  erect  must  jnimd  fade  be  a  lioenoe 
to  erect  a  slaughterhouse  which  shall  be  used  as  a 
slaughterhouse,  and  that  there  are  not  to  be  two 
separate  licences,  one  for  erection  and  another  for 
Blackburn,  J.,  in  concurring  with  WiUes,  J., 


use. 


added  at  p.  408,  *'  I  quite  agree  that  when  tbe  licence 
of  the  local  board  is  required  to  erect  a  slaughter 
house,  it  is  a  licence  to  erect,  and  when  erected  to 
use;  and  that  it  is  the  same  under  the  spedsl 
Act."  It  was  also  held  by  the  Master  of  the  ooUi 
in  Bentley  v.  Botherham  and  Kimberwarlh  Local 
Board  of  Health  (L.  Bep.  4  Ch.  Div.  588),  thst 
where  a  consent  of  ratepayers  was  required  and 
obtained,  it  was  not  necessary  that  new  powen 
should  have  a  further  consent.  [Fibld,  J. — ^There 
the  Act  of  Parliament  prolonged  and  extended  the 
time  limited  for  taking  lands,  and  it  was  held  that 
the  previous  powers  to  take  with  consent  of  rate- 
payers were  also  extended.  That  does  not  toudi 
this  point.]  The  first  slauehterbooses  may  be 
said  to  have  never  been  within  the  section  65  of 
the  local  Act  at  all ;  they  were  not  "  proper  and 
sufficient  for  the  slaughtering  of  cattle  for  tbe 
supply  of  the  borough  and  its  neighbourhood;'* 
the  consent  therefore  did  not  apply  to  them,  aad 
had  never  been  exhausted. 

B.  T,  WUliame,  Q.C.  and  W,  Evans,  appeared 
for  the  respondents. 

Mkllob,  J. — We  need  not  trouble  Mr.  Williams. 
I  cannot  see  any  force  in  the  argument  that 
consent  is  not  exhausted  unless  it  haa  had  some 
operation.  It  is  abundantly  clear  that  no  licence 
was  ever  obtained  for  the  erectioa  of  thia  par- 
ticular slaughter  house  of  the  appellant.  The 
building,  for  which  the  licence  of  the  14th  M^y, 
1863,  was  intended  originally,  and  to  which  it  was 
actually  applied,  was  ^andoned  in  1864.  I  think 
the  observations  of  Willes  and  Blaokbnm,  JJ^ 
are  of  great  force  as  to  the  meaning  of  the  oonsent 
required,  but  I  cannot  apply  them  to  the  erection 
\  o^  Qi  second  slaughter  honse  after  the  abandon 
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I  cannot  see  how  under  this  65th  section  any  such 
second  slaughter  house  can  possibly  be  erected 
without  anj  consent  of  the  corporation.  I  think 
it  was  the  intention  of  the  Legislature  to  impose 
some  restraint  upon  the  building  oi  slaughter 
houses,  and  for  that  purpose  the  corporation  had 
powers  to  interfere  and  to  refuse  consent  to  ^ny 
place  or  building  there  might  be  ground  for 
objecting  to. 

Field,  J. — I  am  of  the  same  opinion,  and  I 
think  the  decision  of  the  magistrates  should  be 
affirmed.  The  case  is  somewhat  peculiar,  but  I 
do  not  see  how  there  can  be  a  doubt  about  the 
question  raised  for  our  consideration.  The  scheme 
of  the  private  Act  was  to  make  the  company  the 
holders  of  tolls  for  the  satisfaction  of  their  claims, 
but  the  old  corporation  was  still  to  continue  with 
certain  powers  as  before.  By  the  64th  section 
the  company  were  authorised  to  build  a  market 
without  any  permission  from  the  corporation ;  but 
by  the  65th  section,  although  the  company  were 
to  have  the  profit  of  slaughter  houses  which  they 
might  build,  the  control  of  them  was  reserved  to 
the  corporation;  the  provision  was  not  fulfilled, 
as  has  oeen  suggested  by  the  merely  courteous 
application  for  the  consent  of  the  corporation, 
which  might  be  dispensed  With  if  refused.  In 
Anthony  v.  Brecon  Markets  Compcmyt  the  object 
of  the  65th  section  is  shown  to  be  more  than  that; 
some  force  must  be  given  to  the  affirmative  words, 
and  there  must  be  a  continuing  consent  when  it 
is  once  given.  But  the  consent  in  this  case 
applied  only  to  particular  buildings  which  were 
afll^rwards  abandoned,  and  the  new  buildings 
never  obtained  the  requisite  consent.  The  licence 
according  to  the  terms  of  the  resolution  was 
limited  to  the  authorised  site  in  accordance  with 
sect.  65  of  the  local  Act;  if  the  resolution  had 
been  general  so  as  to  give  authority  to  build  a 
slaughter  house  in  an^  part  of  the  borough,  it 
would,  I  think,  have  been  beyond  the  powers  of 
the  corporation.  Such  a  consent  as  this  required 
by  statute  ought  to  be  a  judicial  Act,  and  exer- 
cised with  careful  discretion. 

Judgment  for  respondent. 

Solicitors  for  appellant,  WxUcins,  Blyth,  and 
Fanahawe, 

Solicitor  for  respondent,  0,  B.  James,  agent  for 
Messrs.  0.  F,  and  0,  James. 


COMMON  PLEAS  DIVISION. 

Beportad  by  8.  Kaxm,  EM.,*BMrriat«r-at-Law. 


APPEAL  PROM  IMPE&IOB  COUBT. 

April  20  and  May  4,  1877. 
JoNES  V,  Williams. 

Oame — Verbal  permission  of  landlord  to  take — Tres' 
pass  in  pursuit  of— -Licence  to  hill — Conviction 
not  drawn  up — Change  of  opinion  of  bench — 
Oame  Act  1831  (1^2  WUl  4,  c.  32),  ss.  8, 23,  30, 
and  35. 

Upon  a  parol  demise  of  land  there  may  be  a  parol 
reservation  of  the  game  upon  it;  a^idthe  land- 
lord  may  give  verbal  permission  to  another  ptr- 
son  to  take  the  game  so  reserved  to  him. 

Such  parol  permission  wiU  justify  what  would 
oiheiwse  be  a  trespass  not  only  upon  the  land  so 
demised,  but  also  upon  adjoining  land,  in  pur- 
suit  of  game. 

Mao.  Cab.^Vol,  X. 


Two  justices  convicted  A.  of  trespass  in  pursuit 
of  game.    B.  was  afterwards  charged  with  the 
same  offences,  and  acquitted  by  two  of  the  magis- 
trates who  decided  the  former  case  and  a  thirdi 
The  former  conviction  was  then  reversed  by  two  of 
the  three  justices.     No  conviction  having  been 
drawn  up,  it  was 
Held,  that  there  wasaloeus  poenitentim  in  the  justices, 
which  they  took  advantage  of  when  they  changed 
their  opinion. 
Case  stated  by  three  Justices  of  the  Peace  of  the 
county  of  Carnarvon  (L.  J.  Pai-ry,    B.  T,  Ellis, 
and  T.  Jones,  Esos.),  under  20  &  21  Yict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
court. 

On  1st  Jan.  1877  John  Williams  and  Morris 
Boberts  were  on  two  separate  fields,  part  of  a 
farm  called  Bodwrog,  in  the  parish  of  Llanbedrog 
in  the  said  county.  John  Williams  was  on  a 
ploughed  field,  walking  backwards  and  forwards  . 
with  two  dogs,  a  greyhound  and  a  sheep  dog ;  and 
Morris  Boberts  was  in  another  field  with  a  dog 
and  another  man  unknown.  Each  of  the  two  were 
separately  charged  by  the  appellant  with  commit- 
ting a  trespass  in  pursuit  of  '>ame  under  1^2 
Will.  4,  c.  32,  without  the  licence  or  consent  of  the 
owner  of  the  land. 

At  a  petty  sessions,  holden  at  Pwllheli,  on  13th 
Jan.,  the  two  informations  came  on  for  hearing, 
the  one  against  John  Williams  being  taken  first 
before  L.  J.  Parry  and  B.  T.  Ellis,  Esqs.,  when 
Williams  was  convicted,  and  ordered  to  pay  a 
penalty  of  5s.  and  costs. 

The  case  against  Morris  Boberts  was  then 
taken ;  but  before  it  commenced  T.  Jones,  Esq. 
(the  other  justice)  had  taken  his  seat  on  the  bench, 
he  not  having  taken  any  part  in  the  previous  case. 
Morris  Boberts  producea  an  unstampet^  paper  in 
the  Welsh  language,  which,  being  translated, 
was — 

Deoember  26,  1876.— I  do  hereby  give  leave  to  Morria 
Boberts,  Bhander  UangiaD,  to  ooarae  and  shoot  the 
whole  of  the  rabbits,  hares,  or  game,  that  is  upon  all  my 
land  everywhere.  (Signed)  iMao  Williams,  Ship  Inn, 
Llanbedrog. 

The  said  Isaac  Williams  also  gave  evidence  that 
he  had  signed  the  paper  writing,  and  that  he  had 
given  a  verbal  authority  to  Morris  Boberts  to 
course  over  all  his  land.  It  was  proved  that  the 
respondents  had  started  a  hare  on  a  farm  belonging 
to  Isaac  Williams,  which  ran  into  the  ploughed 
field  at  Bodwrog,  and  that  the  responaents  ran 
after  her  with  the  dogs. 

The  bench  were  divided  in  opinion,  two  of  them 
being  for  dismissing  the  case,  and  the  other  (B.  T. 
Ellis,  Esq.)  for  a  conviction,  and,  in  consequence, 
the  case  was  dismissed ;  whilst,  as  the  previous 
case  was  mixed  up  with  it,  the  judgment  in  that 
also  was  reversed,  and  it  was  dismissed  by  the 
same  msjority.  Neither  of  the  respondents  had 
taken  out  a  ^ame  certificate. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  authority  granted  to  Morris 
Boberts  in  writing,  and  verbally,  or  either,  was 
sufficient  P  and,  if  so,  whether  that  was  a  justifica- 
tion for  John  Williams  as  well  as  Morris  Boberts 
to  entor  upon  the  land  of  Bodwrog  P 

2.  Whether  Isaac  Williams,  who  stated  on  oath 
that  he  had  let  the  tenement  verbally  to  his  tenant, 
and  reserved  the  game  to  himself,  had  any  right 
to  grant  authority  to  another  ^^xl'^  \si^B^  ^gMcaskH 
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T.  Jones,  Esqra.,  were  jnatified  in  reversing  the 
first  judgment  against  John  Williams,  the  other 
justice,  D,  T.  Ellis,  Esq.,  not  oonoarring. 

Mackey  for  the  appellant. 

Corbet  Yale  for  tne  respondent. 

Gbovb,  J. — This  is  a  case  of  some  difficnlty,  be- 
cause the  evidence  upon  the  points  sabmitted  to 
us  is  vagoe.  The  first  question  inqnires  whether, 
under  sect.  30  of  the  Game  Law  of  1881,  which 
relates  to  trespass  in  pursuit  of  game,  the  parol 
permission  of  a  landlord — who  has  himself  merely 
a  verbal  reservation  of  the  game  upon  an  estate 
which  he  has  demised  to  somebody  else — will  save 
a  person  from  a  charge  of  such  trespass.  Next, 
whether  a  person  having  such  a  bcence  can  be 
properly  punished  if  found  in  fresh  pursuit  of 
game  in  another  field.  As  to  Morris  ttoberts,  1 
think  there  was — to  answer  the  first  question 
categorically — a  justiftcation.  As  to  John  Williams, 
the  case  does  not  find  whether  he  was  acting  in 
concert  with  JEU)berts,  or  whether  he  was  there  for 
his  own  pleasure ;  so  we  can  arrive  at  no  conclu- 
sion as  to'  him.  Upon  the  second  question,  I  am 
of  opinion  that  Isaac  Williams  had  a  right  to 
grant  authority  to  Boberts,  supposing  he  himself 
had  a  reservation  of  the  game ;  and,  if  so,  Roberts 
could  not  be  prosecuted  as  a  trespasser  under 
sect.  80.  Another  question  arises  as  to  him — 
whether  he  was  in  fresh  pursuit  of  game.  I  am 
of  opinion  that  he  was.  The  third  question  asked 
of  us  relates  to  the  proceedings.  There  was,  in 
the  first  instance,  a  verbal  conviction  against 
Williams,  which  was  not  formally  drawn  up ;  and, 
in  consequence,  there  remained,  in  mv  opinion,  a 
locus  pcenilenticB,  That  beinja;  so,  the  convict- 
ing magistrates  changed  their  minds.  It  may, 
therefore,  be  said  that  there  was  no  conviction ; 
but,  if  there  had  been,  the  subsequent  proceedings 
would  have  been  irregular.  Whether  the  magis- 
tiates  have  now  power  to  direct  a  new  trial  or 
not  is  a  question  upon  which  I  have  some  doubt. 
At  any  rate,  the  conviction  cannot  stand. 

LiNDLET,  J. — The  Game  Act  contains  various 
provisions  having  different  objects  in  view.  Some 
of  its  sections  relate  to  trespass,  and  others  to 
licences.  Thene  people  were  not  charged,  under 
sect.  23,  with  not  having  licences,  but  with  tres- 

£ass  under  sect.  30.  First,  as  to  the  case  of 
[orris  Eoberts.  It  appears  that  one  Isaac  Wil- 
liams demised  a  farm  to  a  tenant,  reserving  the 
game  upon  it  to  himself.  Sect.  8,  and  the  deci- 
sions upon  it,  show  that  there  may  be  such  a  thing 
as  a  parol  reservation  of  game  upon  a  parol  de- 
mise. The  property  in  the  game  thus  remained 
in  the  landlord.  He  gave  a  licence  to  Roberts, 
who  therefore  was  not  a  trespasser  whilst  on  his 
land.  But  be  was  also  charged  with  being  in 
frcKh  pursuit  of  a  hare  upon  the  next  field  to  Wil- 
liams' land.  This  is  a  case  specially  provided  for 
by  sect.  35;  and  the  magistrates  properly  dis- 
missed the  charge  against  him.  As  to  John  Wil- 
liams* case,  another  point  arises — namely,  that  the 
licence  did  not  mention  his  name.  But  we  have 
not  hefore  as  sufficient  evidence  as  to  him.  The 
important  point  is  as  to  the  proceedings.  Of 
the  two  magistrates  who  were  in  favour  of  dismiss- 
infl:  the  caseafirainat  Williams,  only  one  had  heu^ 
the  evidence;  whilst  one  magistrate  who  had  heard 
it  was  in  favour  of  upholding  the  conviction.  No 
coimct'wn,  however,  was  drawn  up,  and  therefore 
the  proceedings  may  be  Ba\d  to  Yiave  com«  \a 
nothing.    The  bench  changed  tiheir  opVmoti  ol  \)ii« 


case,  and  they  could  not  now  be  oompMsIled  by 
mandamw  to  record  a  conviction.  Their  actioD 
was  not  perhaps  an  accpiittal,  bat  it  oerteinly  did 
not  amount  to  a  oonviotion ;  it  msy  be  oonmBrsd 
as  only  a  part  hearing. 

Solicitors  for  the  appellants,  Jtmes,  Bladamdf 
and  Sons. 

EXCHBQUBB    DIVISION. 

Beport«d  by  H4F.  DicxBVi,  Biq., 
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Friday,  Jan.  19, 1877. 
MuBPHT  (app.)  v.Mavnixo  abd  AHqTma(reepe.) 

Cruelty  to  animals — Cutting  ooeks*  combs — 
12  A  18  Firf.  c  92,  «.  2. 
To  perform  an  operation  upon  an  animal  wkuk 
causes  pain  is  to  **  cruelty  ilKreoi,  ahusst  or  tor' 
ture"  the  animal,  within  the  meaning  of  12  ^  13 
Vict,  c  92,  s.  2,  unless  that  act  be  justified  hy 
showing  that  it  was  done  for  some  lawjul  pur- 
pose, for  some  purpose  legalised  by  cuUom^fcr 
the  benefit  of  the  aninud  itself,  or  /or  making  U 
more  serviceable  for  the  lawful  use  of  man. ^ 
Cutting  off  ihe  comJbs  of  cocks,  which  does  t»  fad 
cause  greai  pain,  cawiot  be  justified  either  on  ike 
ground  that  it  is  done  for  the  purpose  c^  eoek 
fighting  or  of  winnifig  prises  at  an  exhibiium. 
Cask  stated  under  20  A  21  Vict.  c.  43. 

At  a  petty  sessions  held  at  Sittingboume,  in 
the  county  of  Kent,  on  the  17th  Jan.  1876,  two 
informations  were  preferred  by  Murphy,  inapector 
to  the  Bochester  and  Chatham  Branch  of  the  jKoyil 
Society  for  the  Prevention  of  Cruelty  to  Animab, 
the  appellant  (1),  against  Manning,  of  Rochester, 
veteimary  surgeon,  for  that  he,  on  the  20th  Not. 
1875,  at  Itainham,  in  Kent,  did  unlawfully  and 
cruellv  illireat  certain  animals,  to  wit,  three  oocks, 
and  (2)  against  Sayers,  the  owner  of  the  said  cocks, 
for  unlawfully  causing  them  to  be  so  illtreated, 
contrary  to  the  statute  12  A  13  Yict.  a  92,  s.  2. 

The  appellants  stated  that  on  the  27th  I^ov.  be 
went  to  the  house  of  the  respondent  Sayers  and 
told  him  he  had  received  information  as  to  tbe 
dubbing  or  cutting  of  the  combs  of  some  oocks, 
and  asked  to  see  the  birds.  He  was  taken  to  the 
back  premises  and  shown  three  bantain  cocks. 
Each  of  their  combs  had  been  cut  off  as  closely  as 
it  could  be  done,  and  there  were  unhealed  scabs, 
the  effects  of  a  wound,  on  each  of  their  heads. 
Sayers  told  him  he  had  been  to  the  Crystal  Palace, 
and  was  told  there  that  unless  the  oombs  were 
off  he  could  obtain  no  prize,  whioh  was  the  onlj 
reason  for  having  it  done.  On  the  next  day  the 
appsllant  saw  the  respondent  Manning,  and  asked 
him  as  to  the  cutting  of  the  combs,  and  he  said  he 
did  it  at  Sayer*s  request  for  the  purpose  of  exhi- 
bition. The  appellant  asked  if  he  (Manning)  did 
not  consider  it  caused  pain.  Manning  replied  that 
there  was  a  measure  of  pain,  but  he  did  not  think 
it  very  great,  it  was  soon  over,  the  birds  winced 
their  heads  daring  the  cutting  and  bobbed  them 
two  or  three  times.  He  mentioned  that  he  had 
been  in  the  habit  of  doing  it  more  or  less  for  lof^ 
vears  past.  On  cross-examination  appellant  said 
he  could  not  say  whether  the  birds  were  cooks  or 
cockerels,  he  took  them  to  be  fiill  grown  birds. 

The  police  constable  stated  that  they  looked  as 
though  thev  had  been  just  recently  cut ;  they  were 
taV\  ^Qwn  birds,  duckwing. 

^«»Tsi«i^'^T^Mi^  ^  i&siB&yk  ol  the  oooncil  of  the 
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Boval  College  of  Yeteriiiary  Surgeons,  stated  that 
in  his  opinion  great  pain  was  oaased  to  cocks  in 
oattiug  their  oombs.  Tbe  removal  did  not  prevent 
the  cooks  from  snffering  disease*  tbe  only  object 
was  for  fighting  purposes.  He  knew  of  no  otner 
cause  for  cutting  them.  On  cross-examination 
this  witness  admitted  that  he  had  never  done  it 
himself  nor  seen  it  done ;  that  it  might  be  done 
in  a  minute.  There  was  no  portion  of  the  comb 
without  a  nerve  which  communicated  with  the 
spinal  cord ;  it  was  a  tissue  of  blood  vessels. 

William  Henrv  Jones,  another  member  of  the 
College  of  Yetennarj  Surgeons,  stated  that  in  his 
opinion  the  cutting  of  the  combs  would  cause 
pain.  There  were  nerves  separated  in  the  cutting 
off  the  comb,  the  fact  of  their  wincing  showed 
this.  On  cross-examination  this  witness  admitted 
he  had  never  out  a  comb  or  seen  it  done,  and  that 
blood  was  no  proof  of  pain ;  that  he  hiid  studied 
the  habits  of  fowls. 

Frederick  Crook,  one  of  the  judges  of  the  Crystal 
Fkdaoe  Poultry  Show,  stated  tmtt  it  was  detri- 
mental to  a  cock  to  cut  its  comb.  It  depended 
upon  the  class  in  which  a  bird  was  entered  whether 
or  no  it  disqualified  the  bird.  There  were  exhibi- 
tion classes  in  which  it  was  the  practice  to  dob 
birds,  and  there  were  also  classes  m  which  it  was 
the  practice  not  to  have  them  dubbed. 

Harrison  Weir  stated  that  he  was  an  animal 
painter  and  artist,  and  that  he  had  spent  a  good 
deal  of  time  in  studying  the  habits  of  birds  and 
animals,  and  in  his  opinion  dubbing  spoiled  tbe 
look  of  the  bird  and  must  be  very  painful.  On 
cross-examination  he  said  he  would  not  interfere 
with  nature. 

On  behalf  of  the  respondents  it  was  contended 
that  the  oombs  of  cocks  were  cut  for  tbe  purpose 
of  their  being  exhibited,  and  it  was  clear  from  the 
evidence  of  Urook  that  the  habit  and  practice  was 
for  game  cocks  to  be  dubbed.  That  so  far  from 
the  operation  of  dubbing  being  cruel,  it  was  for 
the  real  benefit  of  the  biras  themselves,  inasmuch 
as  in  case  they  quarrelled  or  fought  with  one 
another  in  the  fowl  pen  or  yard,  they  could  not 
pull  one  another  by  the  comb,  in  which  way  they 
often  iniored  and  hurt  themselves,  and  that  such 
an  act  did  not  oome  within  the  statutes. 

Oeorffe  Barker  was  called  on  the  part  of  the 
respondents,  who  stated  that  he  was  veterinary 
inspector  to  the  Cor()oration  of  Gravesend,  and 
had  had  sixteen  years'  experience  in  veterinary 
matters.  He  said  that  cutting  the  comb  of  a  game 
cock  would  decidedly  not  create  much  pain.  He 
called  a  comb  a  fleshy  excrescence,  and  stated  that 
it  had  never  b«)en  proved  that  it  contained  nerves 
communicating  with  the  brain.  That  he  considered 
it  an  advantage  to  game  birds  to  have  their  combs 
cut,  as  it  prevented  their  fighting  with  one 
another.  It  was  an  ordinary  practice,  he  said,  to 
do  it  in  farmyards  in  Lincolnshire,  where  he  had 
cut  hundreds.  It  took  a  quarter  of  a  minute,  and 
the  bird  would  eat  directly,  and  did  not  appear  to 
suffer.  On  cross-examination  this  witness  said  he 
was  not  a  member  of  the  College  of  Veterinary 
Surgeons.  The  comb,  in  his  opinion,  did  not  con- 
tain a  nerve  vein,  there  were  blood  vessels.  In 
frosty  weather  the  comb  gets  frost  bitten.  He  did 
not  consider  it  cruelty. 

The  justices  being  of  opinion  that  the  offences 
charged  were  not  of  the  class  of  offences  contem- 
plated by  the  statute,  dismissed  the  information. 


The  question  fbr  the  court  was,  whether  their 
decision  was  riffht. 

Sect.  2  of  12  &  13  Vict.  c.  92,  is  as  follows  :— 
**  And  be  it  enacted,  that  if  any  person  shall,  from 
and  after  the  passing  of  this  Act,  cruelly  beat,  ill- 
treat,  overdrive,  abuse,  or  torture,  or  cause  or 
procure  to  be  cruelly  beaten,  illtreated,  over- 
driven, abused,  or  tortured  any  animal,  every  such 
offender  shall  for  every  such  offence  forfeit  and 
pay  a  penalty  not  exceeding  52." 

Waddy,  Q.C.  {Mi^on  Smith  with  him)  for  the 
appellant. — The  case  clearly  falls  within  the  pro- 
visions of  sect.  2  of  12  A  13  Yict.  c.  92,  and  the 
decision  of  the  magistrates  is  erroneous.  If  the 
word  *'  cruelty  *'  does  not  govern  the  rest  of 
the  section,  the  case  falls  within  the  words 
"illtreat,  abuse,  or  torture;"  and  if  the  whole 
section  is  governed  by  the  word  ''cruelty,'*  the 
case  likewise  falls  within  its  provisions.  The 
definition  of  "  cruelty  "  given  in  the  lexicon,  is  "  a 
barbarous  act  which  causes  unnecessary  pain." 
Now  in  the  case  it  is  distinctly  alleged  that  this 
*'  dubbing  "  is  an  operation  that  causes  pain ;  the 
sole  question  then  is,  was  the  pain  so  caused  un- 
necessary P  This  is  laid  down  by  Wightman,  J., 
in  the  case  of  Budae  v.  Par»on$  (3  B.  &  S.  385), 
*'  The  cruelty  intended  by  the  statute,"  said  the 
learned  judge,  "  is  the  unnecessary  abuse  of  any 
animal.'  The  previous  Act  of  5  &  6  Will.  4,  c.  59, 
in  which  the  section  nnder  discussion  is  based, 
contained  the  word  "  wantonly."  That  does  not 
appear  in  the  present  Ace,  so  it  is  unnecessary  to 
sbo«7  a  malignant  disposition.  Now  who  can  doubt 
that  the  pain  caused  here  was  "  unnecessary  pain  P  " 
If  the  cocks  were  dubbed  for  the  purpone  of  pre- 
paring them  for  fighting,  it  was  done  for  an  illegal 
purpose,  and  was  therefore  unnecessary.  If  they 
were  dubbed  for  the  purpose  of  exhibition,  it  was 
done  for  the  purpose  of  gain,  and  was  equally  un- 
necessary. Suppose  a  prize  was  offered  for  one 
eyed  dogs.  No  one  could  say  that  a  man  would 
be  iustified  in  putting  out  one  eye  of  hU  dog, 
simply  to  entitle  himself  to  the  chance  of  getting 
a  prize.  Such  a  case  would  clearly  be  within  the 
statute,  so  would  trimming  sheep.  Cutting  horses 
stands  on  quite  a  different  footing.  No  doubt 
pain  is  thereby  caused,  but  it  is  not  unnecessary 
pain,  for  it  is  necessary  for  man's  purposes  to 
make  the  horse  useful  and  subservient  to  him. 

Biron  for  the  respondents.  —  Whether  this 
"  dubbing  "  is  cruelty  or  not,  is  a  matter  of  fact 
within  the  discretion  of  the  magistrates,  and  they 
having  given  their  decision  on  the  question  of 
fact,  this  court  has  no  power  to  review  it.  The 
question  in  cases  of  this  nature  must  always  be, 
whether  pain  has  been  inflicted  to  such  a  degree 
as  to  amount  to  cruelty  P  That  is  a  question  of 
fact.  But  supposing  this  court  has  power  to 
review  their  decision,  I  contend  their  decision  was 
right.  If  the  "  dubbing  "  was  done  with  a  bond 
fide  purpose  of  improving  the  birds  it  is  not 
cruelty  within  the  statute ;  and  it  is  found  m  the 
case  that  "dubbing"  does  in  fact  improve  the 
birds.  But  not  only  so,  it  is  found  also  that  the 
operation  of  dubbing  is  to  the  advantage  of  the 
birds  themselves,  for  it  prevents  their  injuring 
each  other  in  the  fowl  pen  by  seizing  one  another 
by  the  combs.  Bounding  the  ears  of  foxhounds 
might  be  said  to  be  cruelty  if  tbe  ** dubbing  "  is 
held  to  be  so.  But  that  is  clearly  not  within  the 
statute,  for  it  is  done  for  the  purpose  of  ^r«<;^ix^v\!kML, 
vhe  dog&  ixom  Vmutv^ei^  n^yc  «k%  >a^  ^io^  \s«wsi^«2^ 
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when  in  parsuit  of  game.  It  is  for  the  appellants 
to  show  that  the  act  was  purposeless,  which  they 
have  failed  to  do. 

Waddy,  Q.O.  in  repljr. 

Kellt,  C.B. — I  am  clearly  of  opinion  that  the 
decision  of  the  magistrates  was  wholly  incorrect, 
and  that  the  respondents  should  have  been  con- 
Ticted.  The  first  question  is,  whether  it  is  *'  cruel  " 
to  cut  off  the  combs  of  cocks  P  Now  no  doubt 
some  acts  may  be  done  to  certain  animals  causiuff 
extreme  pain,  and  yet  these  acts  may  be  lawful, 
not  because  they  are  cruel,  but  because  cruelty  is 
inflicted  on  them'  for  some  lawful  purpose,  as,  for 
instance,  the  case  of  cutting  horses.  The  purpose 
and  object  may  be  such  as  to  legalise  acts  which 
would  otherwise  be  within  the  statute.  I  do  not 
now  enter  into  these  questions,  but  it  would  be 
difficult  to  argue  that  such  cases  were  not  legal, 
though  they  do  in  fact  inflict  |]^reat  pain,  l^at 
pain  IS  inflicted  for  good.  Agam,  certain  opera- 
tions may  be  performed  on  sheepdogs,  such  as 
cutting  their  ears;  but  that  is  not  the  question 
now  before  us.  It  is  enough  for  me  to  say  that 
when  the  case  comes  before  me  I  shall  not  be  dis- 
posed to  inflict  punishment  on  any  one  simply 
oecause  he  had  inflicted  pain,  if  it  were  ordinary 
for  him  to  do  it,  or  if  the  purpose  for  which 
he  inflicted  the  pain  was  legalised  by  custom. 
But  when  we  come  to  look  at  this  case  I  look  at 
that,  and  that  alone,  and  to  that  I  will  apply  a  few 
obseryations.  First,  then,  with  regard  to  the  act 
itself.  Does  it  inflict  pain  and  torture  P  If  it  does, 
no  one  can  doubt  it  is  cruel,  and  that  it  is  to 
"  cruelly  illtreat,  abuse,  and  torture  "  the  animal. 
One  witness  says  there  is  no  pain.  That  evidence, 
however,  I  disregard,  for  I  entirely  believe  one  of 
the  witnesses  in  the  case,  who  is  a  member  of  the 
Boyal  Veterinary  College,  when  he  said  it  gave 
ffreat  pain.  In  cross-examination,  it  was  elicited 
from  him  that  he  had  never  done  it  himself,  nor 
seen  it  done,  but  it  does  not  need  to  see  such  an 
act  as  this  done  to  kcow  whether  it  is  cruel  or 
not.  There  are  nerves  within  the  comb  the  excision 
of  which  must  cause  extreme  pain  and  torture, 
and  if  that  be  so,  though  it  is  quite  impossible 
to  measure  the  degree  of  pain,  it  must  be  very 
extreme.  This  is  to  be  inferred  also  from  the 
obvious  effect  on  the  animal  when  it  is  performed. 
Then  it  is  said  the  operation  only  lasts  half  a 
minute.  But  in  an  operation  of  that  duration 
very  great  pain  may  be  inflicted.  An  operation  of 
a  few  seconds  may  cause  pain^  and  when  it 
lasts  for  so  long  as  half  a  minute  great  pain  may 
result.  It  appears  to  me  that  very  acute  pain 
was  inflicted.  Then  comes  the  question  whether 
any  reason  or  purpose  can  be  assigned  for  it  that 
can  legalise  or  justify  this  act,  which  otherwise 
would  be  barbarity.  Upon  the  evidence  it  appears 
to  me  that  the  object  is  to  enable  the  animal  to  be 
used  for  cock  fighting.  Tliat  is  illegal.  No  one 
can  say,  therefore,  that  that  is  a  good  object. 
There  is  no  other  in  the  case.  They  say  it  was 
for  the  purpose  of  exhibition ;  but  that  makes  no 
difference.  One  class  of  animals  exhibited  is  a 
daaa  of  fighting  cocks;  it  cannot,  therefore,  be 
said  that  because  taking  off  the  combs  makes  the 
cooks  more  fit  for  cock  fi.ihting  that  that  is  an 
object  to  legalise  the  cruelty  which  results  from 
an  operation  of  that  kind.  There  is,  therefore, 
cruelty  and  abuse  of  the  animal,  and  as  it  was 
done  tor  no  lawfiil  purpose,  and  aa  \V>  doe^  iiid^i 
Mppear  to  fit  the  animal  for  any  lawluV  pnn^oae  \\» 


is  an  act  which  cannot  be  justified,  and  one  there- 
fore within  the  statute. 

Cleasbt,  B. — ^The  magistrates  have,  aa  I  under- 
stand, found  the  facts,  and  referred  to  ns  as  a 
matter  of  law  whether  the  ca^e  is  within  the 
statute.  If,  instead  of  stating  the  case  in  that 
way,  they  had  found  as  their  oonoliision  of  fact 
that  pain  was  not  inflicted  under  such  circom- 
stances  or  to  such  an  extent  as  to  amount  to 
cruelty,  there  would  have  been  no  case  for  ns  to 
consider.  But  they  have  not  so  stated  the  case; 
therefore  I  think  they  have  not  drawn  that 
conclusion.  They  thought,  howeyer,  that  the 
purpose  for  which  the  act  was  done  was  such  that 
It  was  one  of  a  class  of  cases  not  within  the  statute, 
and  upon  this  they  ask  our  opinion.  I  do  not 
agree  in  that  conclusion.  Undoabtedly  eveiy 
treatment  of  an  animal  which  inflicts  pain,  even 
the  great  pain  of  mutilation,  and  which  is  cmel  in 
the  ordinary  sense  of  the  word,  is  not  necessarily 
within  the  Act.  Many  cases  were  put  in  tfc^ 
course  of  the  argument  in  which  it  is  dearly  not 
BO.  Whenever  the  purpose  for  which  the  Act  is 
done  is  to  make  the  animal  more  seryioeable  for 
the  use  of  man  the  statute  ought  not  to  be 
held  to  apply.  As  was  said  by  Wightman,  J.  in 
Budge  v.  Parsons  (3  B.  &  S.  382.  385),  the'cmeitj 
intended  by  the  statute  is  the  unnecessary  abase 
of  the  animal.  Neither  cook  fijghting,  nor  the 
chance  of  a  prize  at  an  exhibition,  is  such  a  purpose 
as  prevents  the  word  "  cruel "  as  ased  in  the  Act 
from  applying. 

Ocue  remitted  to  the  magistrates    wiih  ikit 
opinion. 

Solicitor  for  the  appellant,  Leslie. 

Solicitors  for  the  respondents,  DoUman^  for 
Haywardt  Rochester. 


HOnSB   OF  L0&D8 

Beported  bj  A.  H.  Potub,  Esq.. 


Thwsday,  Feb.  22, 1877. 

(Present:  The  Lobd  Chanckllob  (Cairns),  and 
Lords  ELathsrust,  O'Hagav,  Blackbubjt,  and 

GrO&DON.) 

GORT  AND  0THXB8  V.  BrISTOW. 

Poor  rate — Moorings  in  the  Thames — RaieabilUy 
—Thames  Conservancy  Act  1857  (20  j^  21  Fid. 
c.  U7), «.  91. 

To  make  an  occupier  raieahle,  his  oceupaiion  mutt 
be  actual^  exclusive^  and  profitable,  but  an  oeespo- 
tion  may  be  actual  and  exclusive  where  the  owner 
of  the  soU  permits  another  to  make  a  eubsiamticd 
erection  upon  it,  for  although  the  freeholder  earn  at 
any  time  revoke  the  licence,  yet  until  he  does  so, 
the  occupation  wUh  regard  to  the  erection  is  in  the 
person  who  m^ide  it. 

The  Conservators  of  the  Thames  being  owners  of  the 
soU  and  bed  of  the  river,  and  h<wing  statitory 
powers  to  give  and  revoke  lieeneee  to  lay  down 
moorings,  granted  to  the  plaintiffs  permission  to 
lay  down  moorings  for  two  coat  "  derrides," 
subject  to  the  conditions,  **  inter  alia,**  thai  thsy 
should  be  worked  to  the  satisfaction  of  the  Con- 
servators, and  that  if  it  should  eU  any  Htme  bs 
found  inexpedient  to  aUow  ihe  moorings  to 
remain,  the  Conservators  would  eauee  tium  to  be 
removed. 

Under  «6ci  91,  a  week's  notice  mtisi  he  gmm  by  the 
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The  mooringt  eontitUd  o^  /our  anehorM  and  two 

tlonei !  Uoo  of  the  anchort  were  made  with  one 

flulee  each,  and  totro  inch  at  are  gmteraUy  uted 

for  pervutttent  mooringi.    In  laying  them  doten 

a  hole  too*  dredged  ow!  large  enough  to  contain 

the  tehole  of  tho  anekor,  at  a  depth  of  7fi.  below  the 

bed  of  the  river,  the  etonet  were  plac«d  vn  limHar 

Iwlet  1  the  derridfe  were  attaohed  by  chain  er^lei 

lo   both   anehuri  atid  donee,  and  the  holei  were 

then  filled  up  lo  the  level  of  the  river  bed  with 

baUatt.     The  mooring*  thu*  formed,  ivere  a*  firm 

as  mooringi  could   be,   ana   the   derriekt   eouid 

only  be   moifod   by   calling   og   the    cable*    and 

leaving  the  anehori  and  itonee  behind. 

Held  {oMrmiagthe  decision  of  the  Court  of  Appeai), 

thai  the  derrieki  were  liable  to  be  rated  in  reipeet 

of  tueh  mooringi. 

This   was  an  aotion    brooght  (in  pnraaaaoe    of 

&  Geo.  i,a,4S,»  local  Aot]  ag^nst  the  delendaDt, 

a  olerk  lo  the  ohurobwardenB,  Ac.,  of  Graenvrich, 

to  reoorer  5001.   for  damages  enstaiDed   by   the 

EUintiBB  by  the  unlawful  seiBare  and  ooDTersion 
J  the  ohnrofawardeiiB,  Ao.,  of  a  ship  known  by 
the  name  of  the  Atlai,  and  for  monej  had  uid  re- 
ceived to  the  use-  of  the  plaintifia.  The  cause  was 
tried  before  Brett,  J.,  in  Middlesex  after  Hilaij 
Term  1871,  when  a  verdiol  was  tbnnd  for  the 
plaintiffs,   inject  to    the  opinion   of  the   Coart 

Ea  speoial  oaae  atatea  as  to  whether  the 
tiSe  were  occapiers  of  land  in  the  parish  of 
nwich. 

The  oane  was  argued  before  the  Coart  of  Com- 
mon Fleas  (Lord  Coleridge,  C.J.,  Brett,  J.,  and 
Denman,  J.)  on  the  26th  April  1875,  when  judg- 
ment was  giren  for  the  plamtiffs  (ante  p.  37 ;  32 
L.  T.  Eep.lf.  S.  797;  L.  Hep.  10  C.  P.  504;  44 
L.  J.  288,  C.  P.). 

Against  this  jadgment  the  defendant  appealed 
on  the  11th  Dec.  1875,  when  the  Court  of  Appeal 
(James,  Melliah,  and  Baggallaj,  L. JJ.,  and  Black- 
burn, J.)  reTersed  the  indgroent  of  the  court  below 
(onCeTol.  9,  p.  500;  33  L.  T.  Bep.  N.  S.  624;  L. 
Bap.  1  0.  P.  D.  54),  and  it  was  against  this  de- 
cision that  the  plaintiffs  now  appeaM. 

The  facts  are  fnlly  set  oat  in  the  reports  of  the 
case  in  the  court  below. 

The  resolntinn  of  the  oonservators  hj  which 
permission  was  given  to  the  plaintiff*  to  lay  down 
the  moorings  was  in  the  following  terms : 

BM^Tcd  "  nat  parmiMiMi  b«  siTsa  lo  UsHts.  Coqr 
and  Son  to  lar  domi  mooriais  (at  whioli  Uiar  na?  pkos 
dsniok  hoiks)  imnwdiatalr  oppcaite  the  sIbIcm  next  aaal- 
wBid  of  Ang«nt«iii'i  Wharf,  Ewt  Oranwioh,  and  SlOtt. 
from  tha  TJm  wall  at  tha  *ald  (loiM  ■•  par  plan,  tba 
work  to  ba  dona  to  tba  aatiafaolioD  d  the  ConMrraton 
ol  tha  Bivar  Tnanaa,  and  nnder  tha  ioapMtios  of  tha 
harbour  mastar,  sad  to  tamain  under  It,  the  tolkiwliw«on- 
ditiaDa  balag  agtaad  to  and  obaetrad  by  Bfaaan  Cory. 
Til.,  that  the  aoaovmodatlon  ba  aiaaaaad  and  tha  not 
paidthanon;  that  Uiabnlkba  not  oaad  (or  tha  pnrpoaa 
o(  itorins  ooali,  that  it  ba  for  tbe  gananl  na«  et  tbs  ooal 
trade;  that  the  baigea  to  or  bom  the  hnlk  bain  all  neasa 
to*ad  bj  a  Btaam  tvf  to  or  fnim  tha  Cnitom  Honse, 
London ;  that  all  TMaals  leaxe  the  balk  immadiataly 
npon  buDK  diaobarnd,  and  that  soling  oolliara,  when 
diaobarnd,  ba  towed  a«^  to  aooh  part  of  the  riT«r  as 
tba  harbour  maator  nay  dwaot,  and  to  all  other  napeota 
ba  worked  to  the  latlafiMtion  of  the  Conawfatma  nnder 
tha  ioapaotian  of  tha  haibonr  maeter,  and  with  the  fnll 
nndaretandinc  npon  the  part  of  Maasr*.  Ooty  that  it  at 
any  time  hnaafter  it  ahall  ba  f onnd  by  tha  Oonaccralots 
fawzpedient  to  permit  tha  DMOtiacs  o<  the  deniok  hnlk  to 
tamain  in  that  at  any  otbet  part  of  the  liTor,  the  Oonara- 
vatotB  will,  andar  the  powers  Tiatad  in  ibau  by  tba  Slat 

t.af  thaTlMmsOaHWnaoyAet,  saftsa  tha  aama  to 


By  aaot.  91  of  20  A  21  Tiot.,  o.  147,  no  moorinK  obain* 
iheU  be  put  down  or  pUoed  In  any  part  of  the  liTsr 
witboat  the  paimiaalon  of  the  Conaarratoi*  piaviontly 
obtkhiad.  Erery  BDoh  mooring  obain  whioh  sliaU  be  put 
down  01  plaoed  ahall  be  ao  oontJaMd  only  dnringtha 
pteaanietrftheConaarratora;  and  the  oonascralors  may, 
at  any  time,  by  ylriiic  one  week's  notiaa  In  writing,  ra- 

Snira  nob  mooring  ofaaini  to  be  remoT«d ;  and  in  oasa 
afanlt  ahall  b«  made  in  enob  tenMTal  b^fond  the 
tima  to  be  mentioned  in  anab  notioa,  inali  mooting  obain 
shall  be  treated  by  the  Conaemton  as  a  nninnoa,  and 
remored  aoooadingly. 

Thetiger,  Q.C.  and  Faiehett,  Q.G.  for  appellants. 
~-The  material  sections  of  the  Conservaocy  Act 
are  the  41th,  whioh  gives  the  conserTators  power 
to  make  bye-lawa  for  the  navigation  of  the  river; 
sect.  50,  which  vests  in  them  all  the  estate  and 
rights  formerly  possessed  by  the  Crown  and  the 
Corporation  of  London  in  the  soil  and  bed  of  the 
river ;  sects.  57  and  58,  which  relate  to  grant  of 
licences  by  the  conservancy  for  various  pnrpoaea, 
and  amongst  others  for  the  laying  down  of 
mooriDg  cmuna ;  sect.  90,  which  enables  the  oon- 
servators  to  purchase  private  mooring  chains; 
and  sect.  91,  which  has  been  already  referred 
to.  Sect.  91  raises  an  a  priori  presumption 
that  it  would  bo  improbable  that  the  couserw 
tors  would  scbnally  vest  the  sail  of  the  river 
in  a  person  wbo  pat  down  mooring  chains — it 
is  more  probable  that  they  would  keep  it  sub- 
ject to  their  own  bye-laws,  and  grant  a  mere 
lioence  for  the  nse  of  the  bed  of  the  river — and 
the  informal  nature  of  the  docnment  by  whioh 
the  authority  was  given  points  to  the  same  con- 
olnsion^if  they  had  intended  to  give  a  title  such 
as  wonld  enable  the  Messrs.  Cory  to  maintain 
trespass,  they  wonid  have  done  so  under  smI  ; 
bat  that  is  not  the  case,  there  is  simply  a  resolu- 
tion of  the  Conservators,  and  this  is  communi- 
cated to  Mr.  Cory  by  letter— with  the  exception  of 
the  word  "  rent  tnere  is  nothing  in  the  docu- 
ment which  points  to  a  tenancy.  In  the  resolu- 
tion the  words  are  that  "  permission  "  be  given — 
not  "  to  occnpy "  bnt  to  lay  down  mooring 
chains.  Not  tne  words  yon  would  expect  if  the 
conservators  were  vesting  any  title  to  the  bed  of 
the  river  in  the  appellants  : 

Reg.  V.  Morrium,  1  E.  A  B.  ISO,  and 

IfatHni  T.  Overieen  of  MiUon-next-Oraveiend,  18 

L.  T  Bep.  N.  8. 601 !  L.  Bap.  3  Q.  B.  350 ;  37  L.  J. 

73.HBg.  Caa. 
In  the  latter  case  every  word  of  the  jadgment  of 
Blackburn,  J.  is  applicable  to  the  case  now  under 
discussion,  and  Lush,  J.  bases  his  judgment  upon 
the  documents  in  the  case.  [Lord  Bucebdbh.— 
In  that  case  the  moorings  belonged  to  the  Conser- 
vators—here they  are  jonr  own  moorings.]  It 
matters  not  whether  the  Conservators  put  tbem 
down  as  agents  or  put  them  down  as  their  own  and 
charge  for  them.  The  illustration  of  the  Lodger 
wonl^  be  qnite  as  apposite  to  the  present  case  as 
to  the  case  cited. 

Allan  T.  77m  Oiwraeert  of  I^vtrpool.  30  L.  T.  Bep. 

N.  S.  93  1  L.  Bap.  9  Q.  B.  180  ;  43  L.  J.  69,  Hb«. 

Ca«.i 
Inman  j.  Wat  Detiy  Union,  80  L.  T.  Bep.  N.  S.  93 ; 

L.  Bap.  0  Q.  B.  180  i  43  L.  J.  BO,  Hag.  Caa.  and  89 

Q.B. 
were  two  cases  very  similar  to  the  present  one, 
an|}  although  the  occupation  in  thone  cases  had 
been  for  several  years,  it  was  held  that  they  wore 
not  rateable.  The  eame  principln  was  maintained 
nnder  the  converse  of  the  present  cltaa,Ta>M»s>KKK 
in  Lcmdon  and  Korfhr^MtaiT.  BwVmi'J!* 'ix™*™'* 
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T.  BwskmoBter  (81  L.  T.  Bep.  N.  S.  835 ;  L.  Bep. 
10  Q.  B.  70 ;  44  L.  J.  29,  Mag.  Gas.),  though  that 
case  was  stronger  than  the  present,  for  the  words 
<*  use  and  occnpy  "  occarred  there,  and  neither  do 
here.  It  would  be  qoite  as  oonveuient  to  rate  the 
Ck>n8erFator8  as  Messrs.  Cory.  Moreover,  the 
orcupation  in  the  present  case  is  not  a  permanent 
one,  and  Oory  t.  The  Churchwardens  of  Qreentoich 
(27  L.  T.  Bep.  N.  S.  150 ;  L.  Bep.  7  0.  P.  499 ; 
41  L.  J.  142,  Mag.  Gas.)  is  therefore  in  point. 

Lancaster  t.  £ve,  82  L.  T.  Bep.  O.  8.  278  ;  5  C  B. 
717; 

Bag.  T.  Let'em,  18  L.  T.  Bep.  O.  8.  281 ;  1  E.  &  B. 
121;  and 

Forrsat  T.  Ovsrsesra  of  Qrsenwich  30  L.  T.  Bep.  O.  8. 
284;  8E.&B.890, 
may  be  distinguished. 

Brown,  Q.(J.  and  Oswalds  for  the  respondent, 
were  not  called  upon. 

The  Lord  Ghancellor  (Lord  Cairns). — My 
Lords,  the  question  raised  by  this  appeal  is 
whether  the  appellants  are'rateable  to  the  relief  of 
the  poor  of  the  parish  of  Greenwich  under  an 
assessment  which  has  been  made  against  them. 
In  the  assessment  the  description  of  the  property 
rated  is  thus  given.  First,  "  Moorings  to  which 
ooal  derrick  and  apparatus,  il<2a«  No.  1,  are  moored 
to  bed  of  river."  Secondly,  **  Moorings  to  which 
ooal  derrick  and  aptiaratus,  Ailae  No.  2,  are  moored 
to  bed  of  river."  So  that  the  subject  matter  in 
respect  of  which  the  appellants  are  said  to  be  rate- 
able is  certain  moorings  by  which  a  certain  coal 
derrick  is  moored  to  the  bed  of  the  river  Thames. 
Now,  my  Lords,  in  order  to  place  the  facts  of  the 
case  upon  a  distinct  footing,  and  to  distinguish 
them  from  one  or  two  authorities  which  have  been 
very  much  pressed  upon  your  Lordships  I  will 
direct  your  Lordships*  attention  to  the  statement 
in  the  case  as  to  the  nature  of  these  moorings. 
With  regard  to  Atlas  No.  1  the  case  states  that  it 
is  *'  moored  or  retained  at  the  spot  where  she 
floats  in  the  following  way,  viz.,  by  two  single 
fluke  anchors  on  the  side  nearest  the  shore,  by 
two  stones  on  the  channel  side,  and  by  two  stream 
anchors,  one  at  her  head  and  the  other  at  her 
stem."  It  is  also  stated  that,  having  been  formerly 
in  another  position  than  that  which  she  now  occu- 
pies, in  moving  her  from  the  former  position,  the 
four  anchors  and  the  chain  cables  by  which  she  had 
then  been  attached  to  the  mooring  were  removed 
with  her,  and  two  of  them  were  put  down  asain  in 
mooring  her  at  her  present  moorings,  and  that 
those  two  are  two  of  the  four  to  which  I  have 
already  referred.  It  is  stated  in  paragraph  12  that 
the  moorings  as  actually  laid  down  for  AfUu  No.  1 
consist  of  four  anchors  and  two  stones,  and  that  of 
those  anchors  the  two  named  in  paragraph  8,  that 
is  to  say  the  two  which  had  followed  her  from  the 
place  where  she  previously  had  been  moored,  which 
had  been  taken  on  bonrd  and  brought  with  her, 
these  two  are  *'  small  and  of  little  importance," 
and  it  is  not  contended  on  the  part  of  the  defen- 
dant that  any  liabilitv  to  be  rated  in  respect  of 
the  soil  occupied  by  them  attaches  to  the  plaintiffs. 
I  ask  your  Lordships*  attention  to  that,  because  it 
appears  that  there  are  two  of  these  anchors  which 
are  part  of  the  equipment  of  the  ship,  and  followed 
her  trum  her  previous  moorings,  and  are  dropped 
at  her  present  moorings,  and  it  is  not  said  ijbHt 
thoy  constitute  any  moorings  in  respect  of  which 
nteabiUty  will  arise.  But  the  other  two  anchors 
are  made  with  only  one  fluke  eacVk,ui\daT^  ^\xc\v«b'& 
ore  never  used  as  anchors  on  Y>oard  «\i\p,  WXi  ^t« 


only  Qsed  for   permanent    mooraiffB. 

with  one  flnke  ooold  not  be  tmated  to  take  the 

£x>und  when  dropped  in  the  ordiiiary  wsy.    In 
ying  down  eac^  of  these  anohorBy  s  hofe  was 
dredged  out,  lam  enoagh  to  coatain  the  whole  of 
the  anchor,  and  to  a  depth  between  7  and  ttt 
below  the  bed  of  the  river.    The  andior  waa  then 
carefully  laid  on  with  the  fluke  downwards,  and 
the  hole  was  afterwards  filled  np  to  the  levd  olthe 
bed  of  the  river  with  ballast,  which  liea  all  roimd 
and  over  the  anchor,  throngh  which  ballast  the 
chain  cable  is  led  up  to  the  derrick.    Amid,  the 
two  stones  used  are  eadi  of  them  about  7ft.  kng 
by  5ft.  wide  and  3lt,  thick.     In  order  to  put  each 
of  these  in  their  places,  a  hole    was    dredged 
out  large  enough  to  oontain  the  stone  and  about 
7ft.  deep.    The  stone  was  thmi  let  down  into  the 
hole,  and  tlie  hole  then  filled  ap  to  tlie  Isfel  ol  the 
bed  of  the  river  with  ballast.    There  is  about  4ft 
thiokness  of  ballast  on  each  stone^  and  about 
seventy  tons  of  ballast  are  osed  in  each  hols,  a 
ohain  cable  is  led  np  throngh  the  ballast  to  the 
derrick.     The  mocmngs  formed    by   these  two 
anchors  and  stones  are  as  firm  mooringe  as  it  is 
possible  to  place  in  the  river.    It  is  qaite  impos- 
sible that  the  derrick  naing  them  oao  weigh  them 
in  the  ordinary  way  in  which  shipe  weigb  aDobor. 
If  the  derrick  had  to  be  moved,  it  ooold  only  be  hj 
casting  off  the  cables  and  leaving  these  andion 
and  stones  behind.    Now,  my  Lords,  faj  irham 
was  this  work  done  of  embedding  these  mooringi 
in  the  soil  of  the  river?    That  is  stated  in  the 
11th  paragraph,  "  Instead  of  themselTSs  laying 
down  the  moorings   contemplated  by  the   wM 
resolution"  (to  that  I  shall  have  afterwards  to 
ref  3r — it  is  the  resolution  anthorising  this  work) 
'*  the  plaintiffs  caused  and  procured  the  necessary 
work  to  be  done  by  the  workmen  ol  the  said  con- 
servators, and  pud  the  said    oonaerrmtors   the 
whole  of  the  costs  and  charges  of  the  materials 
and  labour  expended  in   and  aboat  the   same." 
Therefore  your  Lordships  will  tsJce  it  jast  as  if 
the  present  appellants  had  themselves  by  their 
own    servants    purchased   the    materials    uriiich 
were    necessary    for    these  moorings,  and  thai 
by    permission    of   those    who  ooald    aothorise 
them,   laid    the    moorings     down     in    the   bed 
of     the     river.      With     regard    to    the    other 
moorings  there  is  some  differenoe    in  the   way 
in  which  they  have  been  made.    The  16th  paia- 
graph  of  the  case  states,  **  The  material  positioa 
of   the  mooring^  of  Atlas  No.  2  consists  ol  two 
anchors,  similar  to  the   anchors    mentioned   in 
paragraph  12,  but  having  iron  instead  of  wooden 
stocks,    which    bury    themselves   by  their   own 
weight  in  the  bed  of  the  river,  so  that  it  was 
not  necessary  to  dredge  holes  to  receive  them. 
But  instead  of  the  stones  used  for  Atlas  N<k  1, 
two  large  fan-shaped    screws    have    been   nssd. 
These  are  screwed  into  the  bed  of  the  rivor  to  a 
depth  of  10ft.  in  the  manner  shown  upon  the  plan 
marked    '  A '    annexed    hereto,   which  is  to  be 
taken  as  part  of  this  case.    These  screws,  together 
with  the  two  single  fluke  anchors,  form  moorings 
as  permanent  as  those  used  for  Ailas  No.  1,  and 
it  would  be  equally  impossible  for   the  derrick 
using  them  to  weigh  them  in  the  ordinary  way." 
These  being  the  facts  with  regard  to  these  moor- 
ings, I  will  ask  your  Lordships  to  observe  bow 
completely  they  difler  from  the  htiba  in  the  esse  of 
Q>w^  ^.  The   Churchwardetks  of  Ormmmidt  (a&i 
ftwp^.   Ttv^  Sm^  ^V  >^qa^»  ^sttA  were  Uiese :  There 
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mm  a  derrick  which,  as  regards  that  which  was 
abore  water,  appears  to  have  been  of  the  same 
character  as  those  which  I  have  just  mentioned, 
and  it  was  moored  in  the  riyer,  bnt  it  was  moored 
simply  in  this  way,  **  by  two  single  flake  anchors 
on  me  side  nearest  the  shore,  and  by  two 
stones  on  the  channel  side,  and  by  two  stream 
anchors,  one  at  the  head  and  the  other  at  the 
s«em.  The  anchors  and  stones  were  merely 
dropped  into  the  river,  do  force  being  used  for  the 
mirpose  of  fiutening  either  anchors  or  stones. 
Before  dropping  the  stones,  a  small  quantity  of 
ballast  was  removed  in  the  bed  of  the  river,  so 
that  the  stones  might  be  flat."  My  Lords,  under 
these  droumstances  it  was  held  that  the  moorings 
were  not  immoveable  Arom  the  bed  of  the  river, 
that  they  were  only,  as  the  late  Mr.  Justice  Willes 
expressed  it,  "  part  of  the  equipment  of  tne  vessel 
itself,"  and  that  therefore  there  were  no  moorings 
which  could  be  said  to  be  fixed  to  the  soil  of  the 
river,  and  to  be  occupied  as  part  of  the  soil  by  the 
plaintifis.  That,  my  Lords,  I  think  puts  aside  that 
authority,  and  will  enable  your  Loniships,  having 
regard  to  the  facts  which  are  found  in  the  present 
case,  to  arrive,  as  I  think  you  will  without  hesi- 
tation, at  the  conclusion  that  you  have  here 
mooring^  which  are  dearlv  fixed  into  and  bedded 
in  the  soil  of  the  river  liiames,  just  as  much  as 
if  piles  had  been  driven  10ft.  or  20ft.  deep  into 
the  soil,  and  that  if  you  find  any  person  in  occu- 
pation of  these  moorings,  and  that  occupation  is 
a  beneficial  occapation,  the  person  so  occupying 
is  occupying  hereditaments  within  the  statutes 
which  create  chargeability  to  the  assessment  to 
the  poor.  There  arises,  then,  this  other  question. 
Who  is  the  occupier  of  these  moorings  P  In  the 
first  place,  to  whom  do  they  belong?  Unquestion- 
ably they  belong  to  the  present  appellants.  They 
do  not  oelong  to  the  conservators  of  the  river ; 
they  were  provided  by  the  appellants  out  of  their 
own  money,  and  put  down  at  their  own  expense. 
And  this  circumstance  differs  the  present  case 
most  materialljT  from  the  second  case,  which  was 
much  pressed  in  argument  upon  your  Lordships. 
I  mean  the  case  within  the  jurisdiction  of  the 
conservators  of  the  river,  the  case  of  Watkine  v. 
TJie  Overseers  of  MiUon  (ubi  sup,).  In  that  case 
there  was  a  coal  hulk  which  was  moored  in  the 
river  Thames  for  the  purpose  of  containing  coal 
which  was  put  out  of  lighters  into  the  hulk,  and 
then  again  distributed  in  other  lighters  when 
wanted  for  use.  This  hulk  was  moored  in  the 
river  Thames,  in  the  parish  of  Milton,  near  Graves- 
end,  and  it  was  moored  in  this  way.  There  were 
two  screw  piles  driven  into  the  bed  of  the  river 
by  the  conservators,  and  belonging  to  the  con- 
servators, and  a  license  was  granted  by  the  con- 
aervators  to  the  owner  of  the  hulk  to  moor  or 
attach  his  hulk  to  these  piles  so  driven  into  the 
bed  of  the  river.  It  does  not  appear  from  the 
agreement  in  the  case  that  there  was  an  exclusive 
permission  given  to  the  owner  of  this  hulk  only, 
and  if  I  were  to  judge  by  the  agreement  alone  I 
should  have  said  that  it  mi^ht  have  been  in  the 
power  of  the  conservators  either  to  have  attached 
a  vessel  of  their  own,  or  to  have  allowed  some 
other  person  to  attach  a  vessel  or  hulk  of  his  to 
the  same  screw  piles.  I  see,  however,  that  the 
learned  judges  assume  that  it  ought  to  be  looked 
at,  and  therefore  I  prefer  to  look  at  it  as  if  ex- 
clusive permission 'had  been  given  to  the  owner 
of   the  nulk  to  attach,  as  in  point  of  fact  to 


several  years  he  had  attached,  his  hulk  to  the 
piles.    Bnt,  my  Lords,  that  case  turns  entirely 
upon  this,  that  the  owner  of  the  hulk  who  was  tlie 
person    rated  was    not    in  occupation  of  theee 
moorings.    The  moorings  were  not  his,  bnt  were 
the  moorings  of  the  Conservators,  who  having 
these  mooring^  belong^ing  to  themselvea  gave  him 
the  permission  to  attach  his  hulk  to  these  mow* 
ings.    The  court  held,  and  I  will  assume  rightly 
held,    because    it    does    not   bear  in    any  way 
upon     the    facts    of     the     present    case    that 
that  was    merely  a  permission    to    attach    the 
*  hulk  to  the  moorings  of  the  Conservators,  and 
that  there  was  no  occupation  by  the  owner  of  the 
hulk  of  the  mooring^  of  the  Ck>nservators.    My 
Lords,  whether  that  case  be  rightly  decided  or  not, 
it  has  no  bearing  upon  the  UKsts  of  the  present 
case,   where  your   Lordships  find  moorings  put 
down  by  the  appellants,  and  used  bj^  the  app^lants 
alone,  and  with  regard  to  which  either  you  must 
arrive,  as  it  seems  to  me,  at  the  condusion  that 
they  are  occupied  by  no  person  whatever,  or  if 
they  are  occupied  by  anyone,  that  they  are  occu« 
pied  by  the  appellants.  But,  my  Lords,  it  remains 
to  look  more  accurately  at  what  is  the  character  of 
the  occupation  of  the  appellants,  and  how  it  is  that 
they  come  to  have  the  occupation  of  these  moor- 
ings.   For  the  purpose  of  rating,  it  might,  indeed, 
be  sufficient  to  look  at  the  mere  Sust  of  occupation. 
They  are  found  in  occupation,  and  that  is  to  them 
a  valuable  occupation,  of  this  fixed  property,  and 
are  therefore  rateable  to  the  relief  of  the  poor, 
even  though  it  might  turn  out  that  their  occu- 
pation is  a  wrongful  one,  or  one  the  propriety  of 
which  they  cannot  justify.    But  when  your  Ix)rd- 
ships  look  at  the  circumstances  under  which  they 
have  come  into  that  occupation,  it  appears  to  me 
that  their  possession  of  the  moorings  is  a  rightful 
one,  and  is  itself  to  be  designated  accordmg  to 
the  most  accurate  expression  "  an  occupation    of 
the  moorings.     Their  occupation  arises  in  this 
way.    The  Conservators  of  the  Thames  have  under 
the  Act  of  1857,  carried  over  to  them,  and  brought 
into  their  proprietorship,  all  the  rights  iu  the  bed 
and  soil  of  the  river  Thames  which  belonged  to 
the  Crown,  or  which  were  claimed  by  the  Cor- 
poration of  London.  They  are  made  the  guardians, 
as  it  were,  of  the  navigation  of  the  Thames,  and 
the  protectors  of  the  bed  and  soil,  for  the  purpose 
of  the  navigation.    They  have  certain  very  wide 
powers  given  to  them  tor  the  protection  of  the 
navigation,  and  may  make  bye-laws  for  the  same 
purpose.    They  havA  power  to  make  piers  and 
landing-places   for   the   accommodation    of    the 
public,  and  they  have  powers  to  authorise  riparian 
owners  to  make  landing  places,  and  wharves,  and 
jetties,  and  to   put  down    mooring  chains  and 
moorings  for  the  better  and  more  convenient  en- 
joyment of  access  to  their  lands.    In  this  par- 
ticular caKC,  the  Conservators  passed  a  resolution 
giving  Messrs.  Cory  permission,  not  as  a  matter 
of  favour  or  indulgence,  but    upon  the  proper 
assessment  of  rent  by  the  proper  officer  as  to 
the  valne  of  such  permission,  to  occupy  the  moor- 
ings, in  accordance  with  the  terms  of  that  reso- 
lution, and  Messrs.  Cory  are  warned  at  the  end  of 
their  agreement  that  the  Conservators  will  retain 
the  statutory  rights  given  them  by  the  9 1st  section 
of  the  Conservancy  Act,  of  causing  the  moorings, 
at  any  time  they  think  fit,  to  be  removed  on 
giving  a  week's  notice, hut  %\^Y»:^»^x^'<^^i^'c^s^p^^ 
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week's  notice,  the  mooriogs  will  be  allowed  to 
lemain,  the  rent  assessed  upon  them  being  re^pi- 
larly  paid.  Now,  my  Lords,  as  I  read  that,  patting 
aside  the  words  and  looking  at  the  real  substance 
of  the  transaction,  I  cannot  look  upon  it  as  other- 
wise than  an  exercise  upon  the  part  of  the  con- 
servators of  their  Parliamentary  powers,  by  giving 
to  Messrs.  Gory  a  right  to  lay  down  these  moor- 
ings, and  also  a  right,  after  the  moorings  are  laid 
down,  to  occupy  them  through  the  instrumentality 
of  this  derrick,  until,  in  the  exercise  of  the  same 
Ftoliamentary  powers,  and  upon  a  week's  notice 
being  given,  the  Conservators  shall  remove  them 
from  their  occupation.  It  therefore  seems  to  me 
that  your  Lordships  have  here  a  fixed  property, 
found  in  the  occupation  of  the  Messrs.  Gory,  to 
an  occupation  of  which  fixed  property  no  person 
else  can  set  up  any  claim,  and  that  done  by  an 
exercise  by  the  Gonservators  of  powers  which 
appear  to  me  to  provide  for,  and  to  authorise,  if  it 
were  necessary  to  find  authority  for  it,  an  occu- 
pation of  that  kind.  On  the  whole,  my  Lords,  I 
must  say  I  am  entirely  satisfied  with  the  unani- 
mous judgment  of  the  Gourt  of  Appeal,  and  I 
submit^  therefore,  to  your  Lordships  that  this 
being  a  case  of  error,  judgment  here  also  should 
pass  for  the  defendant  in  error. 

Lord  Hath£RLET. — My  Lords,  I  take  the  pame 
view  of  the  case  as  my  noble  and  learned  friend 
on  the  woolsack.     There  are  two  questions  to 
which,  as  it  appears  to  me,  we  must  direct  our 
attention,  and  to  which,  indeed,  our  attention  has 
been  most  ably  directed  by  Mr.  Thesiger  and  Mr. 
Patchett.    First,  what  is  the  nature  of  the  interest 
conferred  by  the  agreement  or  permission  set 
forth  in  the  case  before  us  P     Secondly,  when  we 
have  ascertained  the  character  of  that  interest, 
what  is  the  nature  of  the  occupation  which  has 
been  exercised  by  the  appellants  in  this  caseP 
As  Lord  Ganipbell  expresses  it  in  Forrest  v.  The 
Overeeers  of  Ureenwich  {ubi  eup.),  an  regards  the 
nature  of  the  occupation,  the  question  is  whether 
it  be  "  a  permanent  and  profitable  occupation  of 
land  within  the  perish,"  which  seeks  to  assess  the 
person  in  respect  of  such  occupation.    As  regards 
the  interest  of  the  person  who  is  to  be  rated,  it 
must  be  an  interest  in  himself  exclusively.    On 
the  first  point,  the  argument  turned  upon  the 
latter  branch  of  the  case,  viz.,  whether  the  ap- 
pellants had  got  such  an  occupation  under  this 
mstrument  as  would  make  them  liable  to  rating. 
I  apprehend  that  in  ascertaining  the  answer  to 
that  question,  the  courts  have  not  meant  by  the 
term  "  exclusively  "  that  the  interest  ma^  not  be 
determined  on  certain  terms  and  conditions,  but 
merely  that  the  person  so  occupying  should  have  the 
right,  unattended  by  a  simultaneous  right  of  any 
other  person  in  respect  of  the  same  subject  matter. 
The  common  illustration  in  cases  of  this  ebaraoter 
is  that  of  a  landlord  of  an  hotel  or  of  a  lodging 
house,  in  which  case,  although  a  person  sleeping 
at  the  hotel  may  have  the  exclusive  use  of  his 
bedroom  for  the  night,  or  the  exclusive  use  of  a 
sitting  room  during  the  day,  or  a  lodger  the  ezclu* 
sive  use  of  the  chambers  he  occupies,  still  there 
is  a  concurrent  right  reserved  by  the  landlord  of 
the  hotel  or  the  person  who  lets  the  lodgings,  of 
using  the  hotel  or  lodging  house  for  whatever 
purposes  he  may  think  fit  for  mansging  the  es- 
tabiisbment  and  all  purposes  connected  with  it. 
That  IB  not  such  an  occupation  on  tV\e  part.  o\  W\« 


in  the  present  case  all  the  argmnent  has  tmned 
upon  this,    that  independenuy  of  the   qiieafeioD 
whether  or  not  this  be  a  lioense  or  in  the  nature 
ol  a  demise,  inasmuch  as  there  are  oertein  bye-laws 
which  may  be  made  fh>m  time  to  time  by  the 
Gonservators  who  have  gpven  this  permiaaioii,  and 
inasmuch  as  by  the  9lBi  seodon  of  the  Act  the 
power  of  any  person  to  have  thia  beneficial  ooca- 
pation  may  be  determined  on  a  week'a  notice^ 
therefore   there  is  not  conferred  on  the  Messrs.' 
Gory  the  exdusive  possession  of  these  mooring 
chains,  whioh  thfrjr  have  been  permitted  to  plaoe 
in  the  river  as  is  described  in  the  case.    I  appre- 
hend, my  Lords,  that  it  would  be  a  confnaion  oi 
ideas  to  say  that  it  interferes  with  the  ezdusiTe 
possession  any  more  than  the  right  of  re-entry  on 
the  part  of  a  landlord  in  certain  given  events  oonld 
be  said  to  interfere  in  any  way  with  -  the  risHbt  of 
the  tenant  during  the  time  he  is  holding.     Ua  is 
in  beneficial  occupation  for  a  term,  though  that 
term  is  limited  by  certain  contingencies  whidi 
may  possibly  determine  his  interest  at  an  earlier 
period.    Now,  my  Lords,  what  is  the  effect  of  this 
agreement  P    A  permission  is  granted  to  Messrs. 
Cx>ry  to  lay  down  mooring  chains  according  to  the 
powers  vested  in  the  Gonservators  pursuant  to  the 
58th  section  of  the  Act,  and  when  laid  down  th^ 
are  to  remain.    They  are  to  do  that  at  their  own 
expense,  and  they  are  to  do  it  to  the  satiafactionof 
the  officers  appointed  for  that  purpose  by  the  GoO' 
servators,  a  phrase  which  would  not  be  used  with 
respect  to  any  work  they  were  to  do  themsdves. 
Independently  of  the  bye-laws,  and  independently 
of  anything  arising  upon  the  Olst  seodnn,   tiie 
mooring  chains  are   to  remain,  and  during  the 
whole  of  that  time  the  Messrs.  Gory  are  in  exdii- 
sive  possession,  and  in  permanent  poesessian,  in 
the  sense  in  which  that  word  is  used  in  cases  of 
this  description,  and  in  profitable  poMession.    I 
cannot  fiud  anytiiing  on  the  face  of  the  instrument 
that  can  intimate  any  doubt  at  all  upon  that  being 
the  character  of  their  possession  the  remaining  of 
these  moorinp  chains  of  which  they  are  to  make 
use  being  secured  to  them,  subject  only  to  those 
contingencies  which  they  have  agreed  npon,  but  the 
possession  being  full  and  complete  until  these  con- 
tingencies occur.    It  was  observed  by  Mr.  Patchett 
that  in  Watkin*9  cage  (uhi  sup,)  the  Conservaton 
did  the  work,  and  he  said,  so  they  did  here,  bat 
that  really  is  a  transparent  fiillacy.    They  did  not 
do  any  portion  of  the  woik  here.    It  was  simply 
that,  instead  of  hiring  another  set  of  labcurerB, 
the  Messrs.  Gory  hired  the  labourers  of  the  con- 
servators,  which  I  apprehend  they  were  at  perfect 
liberty  to  do  if  the  conservators  were  willing  thit 
they  should  be  so  employed,  and  they  paid  the 
conservators  for  those  labourers  whom   they  so 
employed  in  execution   of  the  work.      In  other 
words,  the  Messrs.  Gorv  did  the  work  through 
the  medium  of  a  partionlar  agency.    That  agenor 
makes  no  difference  in  their  position.    The  work 
was  entirely  done  by  the  Messrs.  Gory,   and  th^ 
having  done  this  work  all  the  other  conditions  in 
the  agreement  were  also  fulfilled,  one  of  which 
was  that  the  rent  was  to  be  assessed  in  the  coarse 
provided  by  the  AcS  which  was  done,  and  it  was 
assessed  ut  a  tolerably  high  figore.     All  tfait 
having  been  done,  it  seems  to  me  that  Messrs. 
Gorv  became  the  owners,  and  snhgeot  to  the  eventB 
I  whioh  miffht  determine  the  ownersihip  under  the 
\  v^Tm\««iQu,  the  sole  and  complete  owners  of  thb 
lodger  as  would  make  him  liable  to  berated.    ^\a  ^  ^To<&Xa^^  \A;\si«ai«<QL\».    *V\>»ok  ariaea  the  qoeelioB, 
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Are  the  Messrs.  G017  the  owners  in  the  sense  of 
beinp:  ocoapiers  of  land  sitaate  within  the  parish  P 
M7  Lords,  I  can  have  no  doubt  upon  that  point, 
when  I  look  at  the  nature  and  the  character  of 
tfiese  mooring  chains.  They  are  described  in  the 
papers  before  us,  and  the  case  is  thereby  at  once  dis- 
tinguished from  two  or  three  of  the  cases  which  have 
been  cited,  one  being  with  reference  to  a  floating 
dock  and  another  beinc;  with  reference  to  an  ar- 
ransement  by  which  these  mooring  chains  were 
suuK,  as  they  were  sunk  here,  but  fixed  so  far  less 
than  here  that  they  were  capable  of  being  moved 
like  other  anchors,  whereas  here  they  were  sonk 
and  fixed,  and  would  have  to  be  hauled  ap  by  ma- 
chinery fixed  in  a  derrick.  That  alters  the  pre- 
sent case  from  the  case  of  a  doating  dock,  which 
is,  as  it  were,  a  vessel  floating  about  upon  the 
water,  and  which  cannot  be  said  to  have  any 
immoveability  whatever  in  any  given  parish, 
and  so  can  hardly  be  subject  to  rates.  The  cir- 
cumstance in  the  other  case  that  the  derrick  itself 
by  its  own  instrumentality  could  haul  up  the  stones 
and  mooring  chains  just  as  it  could  any  anchor 
reduced  it  again  to  the  case  of  a  ship  01  which  it 
could  not  be  predicated  that  it  occupied  land 
situated  within  a  parish.  Bat  here  we  are  told  by 
the  case  itself  that  the  derrick  cannot  be  removed 
at  all  except  by  slipping  its  chains  and  cables, 
because  the  stones  ana  the  rest  of  the  apparatas 
are  so  fixed  in  the  bed  cf  the  river  as  to  prevent 
their  being  hanled  up.  It  is  not  a  nice  qaestion 
here  as  was  said  in  part  of  the  argument  between 
the  possibility  of  moving  a  more  or  less  great 
weight,  but  these  circumstances  indicate  the  inten- 
tion from  the  very  first  of  all  the  parties  to  the 
agreement  that  it  should  be  a  fixed  and  permanent 
mooring  chain  subject  only  to  such  contingencies 
as  might  arise  in  the  execution  of  the  works  of 
the  conservators  if  anything  should  occur  to 
require  iks  removal.  My  Lords,  I  think  that  not 
one  of  the  cases  has  been  in  the  slightest  degree 
brought  up  to  such  a  case  as  we  have  here 
before  us.  I  cannot  have  any  doubt  whatever 
that  there  is  a  permanent  beneficial  interest  liable 
to  be  divested  in  certain  given  contingencies  as  I 
have  described,  thatMt  is  a  valuable  and  exclusive 
interest  and  that  it  is  an  interest  situate  in  the 
bed  of  the  river  within  the  parish  of  Greenwich, 
and,  therefore,  that  it  is  liable  to  be  rated. 

Lord  O'Haoan. — My  Lords,  in  this  there  is  no 
real  conflict  about  legal  principles.  All  the  judges 
of  the  courts  below  have  agreed  as  to  the  grounds 
of  rateability.  The  occupation  to  which  it  is 
attached  must  be  an  actual  and  exclusive  and  a 
profitable  occupation.  The  only  question  is 
whether  the  Messrs.  Gory  had  such  an  occupation  P 
I  think  they  clearly  had,  and  were  therefore  liable 
to  be  rated.  It  is  not  necessary  to  consider  the 
nature  of  the  powers  of  the  conservators  for  the 
purpose  of  the  argument ;  but  if  it  were,  I  have 
no  aoubt  that  they  acted  within  those  powers  in 
their  dealings  with  the  appellants.  Under  the 
50th  section  of  the  statute  they  had  vested  in 
them  all  the  interests  of  the  Corporation  of  Londoa 
and  the  Crown  in  the  bed  and  soil  of  the  river 
Thames,  with  authority  to  make  ietties,  piers,  and 
landing  places,  and  to  permit  the  construction  of 
such  moorings  as  are  the  subject  of  our  inquiry. 
Exercising  their  statutable  powers  they  entered 
into  a  bar  rain  that  for  certain  considerations  the 
Messrs.  Cory  should  have  liberty  to  plant 
their  moorings  in  the  bed  and  soil  of  the 
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river  with  an    understanding    that   if  the  con- 
servators should  at  any  time  find  it  inexpedient  to 
permit  these  moorings    to   remain  they    might 
cause  their  removal  under  the  91st  section  of  the 
Thames  Conservancy   Act  by    giving   a   week's 
notice.    The  Messrs.  Cory  proceeded  with  their 
work,  and  completed  a  lar^e  and  costlv  erection, 
digging  down  several  feet  in  the  bed  of  the  river, 
filling  the  excavation  with  great  stones,  passing 
heavy  chains    through  them,  and  piling  on  the 
whole  some  seventy  tons  of  ballast.    All  this  was 
done  with  their  own  money,  and  under  their  own 
control,  and  the  erection  so  completed  was  their 
own  property.    The  conservators  did  not  spend  m 
penny,  or  do  an  act  in  the  course  of  construction, 
or  meddle  in  any  way  with  it  when  it  was  com- 
pleted, it  remained  in  the  hands  and  under  the 
full  dominion  of  those  who  had  created  it,  subject 
to  the  right  of  removal  of  the  conservators  when 
they  might  find  it  desirable  to  fulfil  the  statutable 
conditions  for  that  purpose.    In  this  state  of  un- 
disputed facts  it  appears  to  me  that  the  Messrs. 
Cory  had  an  occupation  of  a  very  real  and  sub- 
stantial kind,  and  an  occupation  which  was  not 
merely  actual  but  rightful,  fairly  purchased  and 
warranted  by  law.    If  the  occupation  was  not  in 
them  it  was  in  nobody,  and  I  cannot,  in  my  view 
of  the   circumstances,  concur  with  some  of  the 
learned  judges  in  holding  that  the  occupation, 
actual  or  constructive,  remained  in  the  conserva- 
tors.   If  by  their  permission  a  great  stage  had 
been  put  upon  piles  driven  into  the  river's  bed 
for  20ft.  or  30ft.,  to  which  the  Messrs.  Cory  could 
alone  have  access,  as  they  alone  had  erected  it, 
or  if   a  great  house  had    been   built   with  the 
same  licence,  and  in  the  same  way,  having  its 
foundation  in  the  river,  the  conservators  might 
as  well  have  been  called  the  occupants  of  both, 
though    neither   belonged     to  them,  and    upon 
neither  could  they  have  entered  for  a  moment. 
There  was,  therefore,  in  my  judgment,  an  actual 
oooupation  in  the  Messrs.  Uory,  and  if  their  occu- 
pation was  actual^  it  was  exclusive.    The  licence 
or  permission,  call  you  what  you  will,  under  which 
the  moorings  were  created,  was  not  to  be  capri- 
ciously determined  at  any  instant,  or  without  the 
formal    notice   prescribed    by    the    statute,  and 
;  until  that  notice  was  given,  the  conservators,  if 
they  had  ventured  to  intrude  upon  them,  would 
have  acted  illegally  and  been  liable  to  answer  in 
an  action.  For  the  time,  and  subject  to  the  condi- 
tions, Messrs.  Cory  were  exclusive   occupants  as 
completely  as  if  their  oocupation  had  been  of  their 
own  fee  simple  estate.     If  the  occupation  was 
actual  and  exclusive,  it  was  confessedly  profitable, 
and  so  had  all  the  qualities  needful  to  render  the 
occupants  subject  to  the  rate.    I  ne^^  add  nothing 
as  to  the  authorities  cited,  as  not  one  of  them 
appears  to  me  to  sustain  the  appellant's    con- 
tention.     Mr.    Tbesiger   ably    urged  the  public 
importance    of  preserving    to    the    conservators 
the  control  of  the  river,  and  the  inconvenience 
of  the  construction   which  would  recogrnise  the 
exclusive    occupancy    of   the    appellants.      But 
the  contract  is  clear  and  specific,  and  the  effect 
of    its   express   provisions  cannot   be   destroyed 
by  any  allegation  of  its  interference  with  the  in- 
terests of  commerce.    The  conservators  had  a  per- 
fect legal  right  to  do  what  they  did  ;  their  bargain 
equally  bound  them  and  those  with  whom  they 
dealt,  and  we  must  sccff^K,  \\»  Xwtbba  vhA.  '^^^x 
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to  this  statatable  notioe  was  a  mere  nallity,  and 
this  has  not  been  asserted,  it  nndoabtedly  limited 
and  suspended  the  control  of  the  conserTators 
over  the  bed  of  the  river,  and  that  result,  if  an 
evil  one,  conld  not  be  avoided  on  either  view  of 
the  case.  On  the  whole  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought  to  be 
sustained. 

Lord  Blackburn. — Mv  Lords,  I  am  of  the  same 
opinion.  Neither  the  Court  of  Common  Pleas  in 
this  case,  nor  the  Court  of  Appeal  entertained  any 
doubt  that  there  was  an  occupation  of  land  here, 
so  that  the  parties  might  be  liable  to  be  rated. 
Upon  that  I  will  only  make  one  remark  to 
show  that  the  case  of  Cory  v.  The  Churchwardens 
of  Greenwich^  in  which  the  Court  of  Common 
rleas  had  upon  this  very  same  rate,  and  very 
same  derrick,  decided  that  it  was  not  rateable,  is 
really  not  in  point  of  law  in  conflict  with  the 
decision  of  the  present  case,  either  as  it  was  deter- 
mined by  the  court  below,  or  as  it  will  now  be 
affirmed  oy  your  Lordships.  The  manner  in  which 
the  case  was  raised  was  different,  and  that  made 
a  difference  in  the  result.  In  the  former  case, 
Cory  V.  Churchwardens  of  Greenwich,  the  church- 
wardens went  before  the  stipendiary  police  magis- 
trate and  asked  him  to  enforce  the  rate.  Upon 
hearing  the  case,  he  thought  that  the  Mensrs. 
Cory  were  rateable,  and  he  did  enforce  the  rate. 
Then  he  was  required  to  state  a  case  for  the 
Common  Pleas,  which  case  he  stated,  giving 
powers  (I  suppose  by  consent  of  the  pnarties)  to  the 
Court  of  Common  Pleas  to  draw  all  inferences  of 
fact  from  the  case  so  stated.  How  they  came  to 
be  so  stated  as  they  were  I  do  not  know,  but  on 
the  facts  as  appearing  upon  that  case,  the  Court  of 
Common  Pleas,  as  then  informed,  drew  the  inference 
of  fact  that  this  derrick  was  no  more  occupying 
the  land  than  any  ship  whose  anchor  has  been 
dropped  uoon  thn  gronnd  and  rides  at  anchor  can 
be  said  in  the  legal  sense  of  the  term  to  have  an 
occupation  of  the  ground.  If  that  representacion 
of  fact  was  right,  the  conclusion  of  law  would 
follow,  that  the  Messrs.  Cory  did  not  occupy  any 
land  and  could  not  be  rated.  That  much  was  clear, 
whether  or  not  that  conclusion  was  properly  drawn 
from  the  evidence,  as  stated  by  the  magistrate,  is 
not  a  question  now  before  your  Lordships,  and  we 
need  not  form  any  opinion  upon  it.  If  the  repre- 
sentation of  fact  was  correctly  made,  the  conclu- 
sion of  law  that  the  Messrs.  Corry  were  not  rate- 
able would  bo  perfectly  irresistible.  But  now, 
my  Lords,  that  having  taken  place,  upon  the  very 
same  rate,  the  parties  raisea  the  question  in  a 
difierent  way,  which  also  they  had  a  right  to  do. 
The  magistrate,  after  the  decision  of  the  Court  of 
Common  Pleas,  of  course  refused  to  grant  his 
warrant  of  distress,  but  the  overseers  had  a  ri^ht 
under  the  Act,  which  is  commonly  called  Jervis*s 
Act,  to  come  and  get  a  mandamxis,  or  rather  a  rule 
in  lieu  of  a  mandamus,  for  the  purpose  of  raising 
the  question  before  a  jury,  and  ultimately,  as  they 
have  done  here  before  this,  the  final  Court  of 
Appeal.  That  course  having  been  taken,  an  ac- 
tiuu  having  been  brought,  the  facts  were  more 
accurately  determined,  and  what  your  Lordships 
have  now  to  do  is  to  see  what  is  the  effect  of  the 
facts  as  found  and  stated  at  the  trial,  not  as  found 
and  stated  by  the  magistrate  previonsly.  Taking 
the  facts  as  they  are  found  now,  I  apprehend  that 
no  one  oi  your  Lordships  cou\d  ior  a  moru^xvXi 
doabt  that  here  there  was  a  compVete  occw^^Woii 


of  the  soil  (whoever  it  was  that  oecnpied  it)  bj 
the  derrick  occupying  by  means  of  thoee  moorings 
which  were  fixed  in  the  soil,  I  think  I  may  say 
quite  as   permanently  as  thn  foundations  of  an 
ordinary  house  would  be  fixed.     No  doubt  they 
were  capable  of  beinff  removed  and  taken  up,  and 
so  the  foundations  of  a  house  would  be,  still  it  is 
clear  that  they  were  fixed  and  occupying  the  soiL 
My  Lords,  the  only  other  question  was,  who  was 
the  occupier?    Were  the  plaintiffs   merely  per^ 
sons  having  an  easement  without  oocupf  ing,  or 
were  they  the  rightful  occupiers  P    Upon  that,  my 
Lords,  I  do  not  think  it  necessary,  nor  would  it 
be  becoming  in  me,  as  I  was  one  of  the  Judges  in 
the  court  below,  to  say  more  than  that  I  have  not 
seen  any  reason  to  change  the  opinion  which  I 
then  formed  as  one  of  the  judges  of  the  Court  of 
Appeal,  viz.,  that  the  plaintiffs  are  the  oocnpiere, 
and  that  as  such  occupiers  they  are  properly  rate- 
able, and  that  I  understand  to  be  the  opinion  of  all 
your  Lordships. 
Lord  GrOBDoK  concurred. 

Appeal  dismissed  with  casts. 

Solicitor  for  the  appellants,  Mark  Shepherd, 
Solicitor  for  the  respondent,  W,  BrUtow, 
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(Present  the  Right  Hons.  Sir  James  Colvtle,  Sir 
Barnes  Peacock,  Sir  Montague  Smith,  and  Sir 
E.  Collier.) 

Tns  Matob,  and  Corporation  op  Essbndon  r. 

Blackwood. 

on   appeal   prom   the   supreme    court    op    the 

colony  op  VICTORLA. 

lUUeable  property — Exemptitm — Local  Chwemmeni 
Act  1874 — Racecourse — "  Land   used  for  publie 

rrposes  " — Beneficial  occupation  by  individuals, 
Victoria  Local  Chvernment  Act,  1874^  enacts 
(sect.  253)  that  '*  aU  laivd  sheUl  be  rateable  pro- 
perty, except  land  the  property  of  her  Majtshi 
which  is  unoccupied  or  used  for  public  purposes.  * 

The  respondent,  as  chairman  of  the  Victoria  Racing 
Club,  held  land  used  as  a  raceco^trse,  under  a 
demise  from  t7te  Crown  for  ninety-nins  years 
at  a  peppercorn  rent,  in  trust  for  the  dub, 
and  for  the  purposes  of  the  Victoria  Racing 
Club  Act  1871,  the  reversion  being  in  the 
Crown.  The  members^  of  tJie  club  h^id  certain 
pinvilfges  beyond  the  general  public  in  the  use  of 
the  land,  and  the  club  had  a  pecuniary  interest 
in  the  rents  and  profits  of  iL 

Held  (reversing  the  judg^nent  of  the  court  below), 
that  the  land  was  not  within  the  exemption,  not 
being  used  solely  for  public  purposes,  without 
any  beneficial  occupation  by  individucds, 

Hanna  v.  Seymour  Boad  Aboard  (2  W.  W.  ^ 
A,  B,  93)  approved. 

Quaere,  first,  whether  the  land  was  at  the  tiwse, 
and  for  the  purpose  of  rating,  **  the  property  cf 
Iter  Majesty : '  secondly,  whether  a  racecourse  to  bt 
enjoyed  by  tltose  only  of  the  public  who  are 
able  and  willing  to  pay  for  admieeum  caa  bs 
deemed  to  be  "  used  for  public  tmrpoaet.'* 

TuY&  ^Qj&  an  appeal  from  a    indgment   of  the 
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G.J.,  and  Stephen,  J.)  affirming  a  decision  of  the 
Court  of  General  Sessions  of  the  Peace  for  the 
Gentral  Bailiwick,  which  had  decided  that  the 
respondent  was  not  liable  to  bn  rated  nnder  the 
Local  GoTemment  Act,  1874  (38  Vict.  No.  506)  in 
respect  of  the  Melboame  Bacecoarae,  of  which  he 
was  occupier  as  Ghairman  of  the  Victoria  Bacine 
Club.  ^ 

The  facts  appear  shortly  in  the  headnote  above, 
and  are  more  nilly  detailed  in  the  judgment  of 
their  Lordships,  in  which  also  the  sections  of  the 
Tarions  Acts  of  the  Colonial  Legislature  bearing 
upon  the  case  are  set  out. 

Mclntyre^  Q.G.  and  /.  D.  Wood  appeared  for 
the  appellants,  and  argued  that  under  the  circum- 
stances the  land  could  not  be  considered  the 
'*  property  of  her  Majesty,"  being  demised  to  the 
respondent  and  his  successors  for  ninety-nine 
years,  and  even  if  it  were  so,  it  is  not  "  used  for 
public  purposes,"  which  must  mean  "national 
purposes,*'  borseracing  not  being  snch  a  purpose, 
and  the  public  not  being  admitted  without  pay- 
ment, while  the  members  of  the  club  enjoy  special 
privileges.  To  bring  the  land  within  the  ex- 
emption  it  should  be  used  exclusively  for  public 
purposes,  which  this  land  cannot  be  said  to  be,  as 
the  club  makes  a  profit  out  of  it.    They  cited 

Reg,  V.  Ponaonby,  8  Q.  B.  U ; 

Reg.  T.  Harrogate,  15  Q.  B.  1012 ; 

Merteu  Docks  v.  Cameron,  12  L.  T.  Bep.  K.  S.  643 ; 
IIH.  L,443; 

Governors  of  the  Poor  of  Bristol  v.  Wait.  S.  A.  & 
K.  1. 

Leith  Harbour  CommisHoners  v.  Inspector  of  Poor, 
L.  Bep.  1  H.  L.  So.  App  17 ; 

Oreig  v.  University  qf  Edinburgh,  L.  Bep.  1  So.  &  D. 
App.  348 ; 

Mayor   of  Ltmdon  r.    Stratton   (The  oaae  of   St. 
Thomas's  Hoepital),  L.  Bep.  7  E.  A  I.  App.  477  ; 

Justices  of  lAMcashire  ▼.  Overseers  of  Btretford,  £.  & 
B.  225. 

Beg.  V.  Shee  (4  Q.B.  2)  as  explained  by  Do  la  Beehe 
V.  St,  James,  Westminster  (4  E.  &  B.  386)  is  dis- 
tinguishable;  see  also  Bell  v.  Crayie  (29  L.  T.  Bep. 
N.  S.  207 ;  L.  Bep.  8  Q.B.  481) ;  and  Case  ▼.  Storey 
(20  L.  T.  Bep.  N.  S.  618;  L.  Bep.  4  Ex.  319),  as 
to  what  is  a  **  public  "  place ;  and  the  Victorian 
case,  Hanna  v.  Seymour  Hoad  Board  (2  W.  W. 
&  A.  B.  93). 

TJiesiger,  Q.C.  and  Erskine  Pollock  (Poland  with 
them)  for  the  respondent,  contended  that  the  land 
came  within  the  exemption  in  the  Act  as  being 
common  property  used  for  a  public  purpose.  The 
English  decisions  before  the  Mersey  Docks  Case 
{ubi  snf>,)  were  conflicting.  See  Beg,  v,  Badcock 
(6  Q.  B.  787),  but  thej  have  only  a  remote  bearing, 
as  this  statutory  exemption  is  wider  than  is 
allowed  by  English  law.  The  whole  character  of 
the  demise,  and  of  the  Victoria  Bacing  Club  Act, 
1871  (35  Vict.  No.  398)  establishes  that  the  land 
is  used  for  a  public  purpose. 

May  14. — Their  Loraships  gave  judgment  as 
follows :  This  appeal  is  from  a  judgment  of  the 
Supreme  Court  of  Victoria,  which  affirmed  the 
deciflion  of  a  Court  of  General  Sessions  of  the 
Peace,  disallowing  a  rate,  made  by  the  Council  of  the 
Borough  of  Essendon  and  Flemington,  on  a  race- 
course vested  in  the  respondent,  as  chairman  of 
the  Victoria  Bacing  Club.  The  description  in  the 
rate  is  "Trustees  of  Bacecourse— Bacecourse," 
and  the  asf^essment  is  made  on  a  net  annual  value 
of  2500Z.  The  racecourse  is  held  by  the  respondent 
under  a  demise  from  the  Crown,  in  trust  for  the 
club,  and  for  the  purposes  of  **  The  Victoria  Bacing 


Club  Act  1871."  The  question  to  be  decided  is 
whether  the  racecourse  falls  within  the  exemption 
from  rate&bility  contained  in  the  253rd  section  of 
the  Colonial  "  Local  Government  Act  1874."  That 
section  enacts,  that  *'all  land  shall  be  rateable 
property,"  save  "  land  the  property  of  Her  Majesty 
which  is  unoccupied  or  used  for  public  purposes, 
land  in  the  occupation  of  the  Crown  or  the  Govern- 
ment of  Victoria,"  and  land  held  or  used  under 
certain  specified  conditions  to  which  it  is  not 
necessary  to  refer.  The  respondent  contends  that 
this  racecourse  is  *'  the  property  of  Her  Majesty 
used  for  public  purposes ;"  the  appellants  say  that 
at  the  time  of  making  the  rate  it  was  neither  the 
Crown's  property  nor  used  for  public  purposes. 
The  history  of  the  racecourse  and  of  the  club  is 
found  in  the  preamble  of  "  The  Victoria  Bacing 
Club  Act  1871."  A  grant  from  the  Crown  (2l8t 
Sept.,  1859)  was  made  of  certain  lands  (said  to 
contain  301  acres)  to  Mr.  Ligar  and  four  other 
persons,  for  twenty-one  years,  at  a  peppercorn 
rent,  upon  trust  that  it  and  the  buildings  to  be 
erected  on  it  should  throughout  the  term  "  be  set 
apart,  maintained,  and  used  as  a  public  race- 
course," subject  to  such  reasonable  rules  and 
regulations  for  the  admission  of  the  public,  and 
the  price  to  be  paid  for  such  admission,  as  the 
trustees  should  in  writing  resolve  on.  Power  was 
given  to  the  trustees  to  raise  money  to  be  applied 
in  furtherance  of  the  purposes  of  the  grant,  and 
to  charge  the  admission  prices  with  the  payment 
of  the  money  so  raised.  The  preamble  further 
states  that  in  1864  the  racing  club  was  formed, 
and  with  the  consent  of  the  above  trustees  had 
'*  now  "  the  control  and  management  of  the  race- 
course, and  that  the  club  had  expended  consider- 
able sums  of  money  in  improving  the  course,  and 
in  erecting  good  and  substantial  buildings  and 
fences  on  it,  and  proposed  to  expend  further 
moneys  to  a  considerable  amount  in  erecting  a 
new  grand  stand  and  other  buildings.  Such  was 
the  state  of  things  when  the  Bacing  Club  Act  of 
1871  was  passed.  It  enacts  (sect.  3)  that  the  club 
may  sue  and  be  sued  in  the  name  of  the  chairman, 
and  (sect  6.)  that  execution  may  issue  on  judgments 
against  the  chairman  upo  i  the  property  of  the 
club,  except  the  land  vested  in  or  demised  to  him 
under  the  Act.  Sect.  7  enacts  that  Ligar  and  the 
other  lessees  shall  cease  to  have  any  interest  under 
the  grant  of  1859,  and  that  the  land  demised  by  it 
shall  be  vested  in  the  chairman  and  his  successors 
"  in  trust  for  the  club,"  as  if  he  and  tht^y  were  a 
corporation  sole,  for  the  term  and  upon  the  trusts 
mentioned  in  the  grant.  The  8th  section  em^ 
powers  her  Majesty  to  demise  the  same  land  and 
any  conti^ruous  land  to  the  chairman  and  his 
successors  for  any  term  of  years.  In  pursuance 
of  the  powers  conferred  by  this  section,  the  Crown, 
by  a  grant  of  the  8th  Jan.  1872,  demi>ed  the  race- 
course to  the  respondent  and  his  successors  for 
the  term  of  ninety-nine  years,  at  a  peppercorn 
rent,  to  be  held  by  them  "  iu  trust  for  the  Victoria 
Bacing  Club,  for  the  purposes  of  the  Victoria 
Bacing  Club  Act."  The  10th  clause  of  the  Act  is 
as  follows:  "The  lands  by  this  Act  vested  in  or 
authorised  to  be  demised  to  the  chairman  shall  be 
held  by  such  chairman  and  his  successors  in  office 
only  for  the  purpose  of  being  maintained  and  used 
for  a  public  racecourse,  under  and  subject  to  the 
provisions  of  this  Act,  and  any  byelaws  to  be  made 
under  and  by  virtvx^  Wt^«JI^  «xA  ^'w^  "^a  \xj««c^ 
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let  for  bnilding  parposes,  or  unless,  with  the  per- 
mission in  writing  of  the  Board  of  Land  and 
Works  first  had  and  obtained,  for  any  other  pur- 
pose whatsoever."  It  is  unnecessary  to  consider 
whether  the  term  of  twenty-one  years  granted  by 
the  original  lease  has  merged  in  the  larger  term, 
for  the  llth  section  declares  that  the  land  so 
granted  shall  be  "  Tested  in  the  chairman  for  the 
purposes  mentioned  in  the  10th  section."  Powers 
are  given  to  the  committee  of  the  club  to  maintain 
the  existing  buildings  on  the  land,  and  to  erect 
such  others  as  may,  in  their  opinion,  be  expedient 
'*  for  or  in  connection  with  vhe  use  of  the  land  as  a 

Eublic  racecoarse  "*'  (section  12) ;  also  to  make  bye- 
iYTB  for  the  election  of  members  to  the  club,  and 
the  expalsion  of  members,  and  for  the  management 
of  the  affairs  of  the  club,  and  also  for  regulating 
all  matters  concerning  the  racecourse,  '*  and  the 
admission  thereto  and  expulsion  therefrom  of 
members  of  the  club,  and  the  public  respectively, 
and  the  charges  to  be  paid  for  such  admission, 
and  for  the  general  management  of  the  racecourse, 
races,  and  race  meetings  : "  (sect.  13.)  It  is  to  be 
observed  that  the  Act  provides  for  two  classes  of 
byelaws,  one  regulating  the  club,  the  other  the 
raoeconrse.  The  24th  section  enables  the  com- 
mittee to  prescribe  by  byelaws,  the  tolls  and 
charges  to  be  levied  for  admission  to  the  race- 
course, and  the  buildings  thereon,  and  to  demand 
and  recover  them  from  any  person  coming  upon 
the  land  or  buildings;  buc  it  contains  a  very 
material  provision  in  favour  of  members  of  the 
club,  viz.,  that  **  the  committee  may  in  any  such 
byelaw  provide  that  members  of  the  club  shall  be 
exempt,  either  wholly  or  to  such  extent  as 
such  bjelaw  shall  specify,  from  the  payment  of 
all  or  any  of  such  tolls  or  charges."  Provision 
is  made  that  byelaws  shall  not  be  in  force 
until  a  month  after  they  have  been  notified 
to  ihe  Cbief  Secretary  of  Victoria,  within 
which  period  they  may  be  disallowed  bv  the 
Governor  in  Council  (section  14),  and  for 
their  publication  in  the  Gazette :  (sect.  15.)  The 
Gk>vernor  in  Council  may  repeal  bye-laws:  (sect.  18.) 
Other  sections  provide  that  they  shall  be  exhibited 
on  the  racecourse,  and  prescribe  penalties  for 
offences  against  them :  (sects.  18-20.)  Power  is 
given  to  the  chairman  to  let  from  year  to  year,  or 
for  a  less  time,  any  portions  of  the  racecourse  or 
the  tolls  demandable  under  the  Act :  (sect.  25.) 
Power  is  also  given  to  the  chairman  to  borrow 
on  the  credit  of  the  rents,  profits,  tolls,  and  other 
revenue  of  the  club,  15,000f.,  and  to  mortgage  the 
revenue  to  secure  it,  and  to  reborrow  to  that 
amount;  the  money  to  be  applied  in  the  perma- 
nent improvement  of  the  land  fur  racing  porpK)ses, 
or  in  the  erection  and  maintenance  of  buildings, 
or  for  rendering  the  land  more  convenient  and 
useful  for  racing  purposes:  (sects.  26,  27,  28.) 
Provision  is  made  for  an  annual  audit  of  the  ac- 
counts of  the  receipts  and  expenditure  of  the  club 
by  an  auditor  appointed  by  the  Board  of  Land  and 
Works ;  and  such  accounts  are  to  be  open  to  the 
inspection  of  the  public :  (38  and  the  following 
sections.)  The  43rd  section  enacts  that  if  the 
land  shall,  except  with  the  consent  of  the  Grovernor 
in  Council,  cease  for  twelve  months  to  be  used 
as  a  public  racecourse,  or  to  be  applied  to  any 
other  purposes,  it  shall  revert  to  her  Majesty 
for  the  beneQt  of  the  public:  (sect.  43.)    To  this 


Question  to  be  now  determined),  that  the  Crowo 
snail  not  be  entitled  to  resume  poesession  without 
previouslv  paying  to  the  chairman  '*  in  trust  for 
the  club  the  value  of  all  buildings  then  opoa  the 
land,  to  be  determined  in  case  of  dispute  under 
the  Lajids  Clauses  Consolidation  Act :  (sect.  44) 
It  is  to  be  noticed  that  the  Act  assumes  that  the 
club  may  possess  real  and  personal  property 
other  than  tne  land  derived  from  the  Crown,  and 
vests  such  property  in  the  chairman  and  his  suc- 
cessors, in  trust  for  the  club  :  (sect.  9.)  It  appears 
from  the  evidence  stated  by  the  Court  m  Ses- 
sions, that  large  sums  have  been  expended  by  the 
club  in  erecting  a  grand  stand,  ranger's  house, 
horse  boxes,  and  other  buildings,  the  grand  stand 
alone  having  cost  14,000Z.  On  the  other  hand, 
large  profits  have  been  derived  from  the  Tsoe 
meetings,  as  much  as  13,8871.  having  been  received 
at  one  meeting,  upon  which  there  was  a  net  profit 
of  449 7^  Large  profits  also  have  been  made  by 
fees  for  the  use  of  the  racecourse  as  training 
ground,  and  by  the  sale  of  the  right  to  sell  liquor, 
and  for  sheep  depastured  on  the  raoeooarse.  The 
receipts,  it  is  stated,  go  to  the  funds  of  the  club^ 
It  is  also  stated  that  *'  the  members  of  the  club 
have  certain  privileges,  so  far  as  the  grand  stand, 
saddling  padaock,  and  hill  are  oonoerned,  and  piy 
52.  a  year."  If  this  racecourse,  with  all  the  above 
conditions,  had  been  held  under  a  grant  from  a 
private  owner,  it  could  not  have  been  disputed 
that  it  would  be  rateable.  It  is  exempt  only,  if, 
being  Crown  property,  it  is  used  for  a  pubhe 
purpose.  In  their  liordships'  view,  it  is  ex- 
tremely doubtful  whether  it  can  be  predicated 
of  this  land  that  it  was,  at  the  time  and  for 
the  purpose  of  rating,  the  property  of  her  Majesty. 
It  was  then  vested  in  the  respondent  and  his 
successors,  for  a  term  of  ninety-nine  years,  with  a 
modified  power  of  sub-letting.  The  Crown  had  a  re- 
version only,  and  was  no  longer  the  present  and  im- 
mediate owner  of  the  land.  If  the  proposition  that 
the  property  is  the  Crown's  be  correct,  it  might 
have  been  affirmed  with  equal  truth  had  the  term 
been  500  years  instead  of  ninety-nine  years.  By 
the  interpretation  clause  of  the  Colonial  "  Local 
(Government  Act,"  the  words  "  owner  of  any  rate- 
able property  "  are  declared  to  mean  *'  the  person 
for  the  time  being  entitled  to  receive,  or  who,  if 
the  same  were  let  to  a  tenant  at  a  rack  rent,  would 
be  entitled  to  receive  the  rack  rent  thereof; "  and 
by  the  290th  section,  unpaid  rates,  in  default  of 
payment  by  the  occupier,  may  be  recovered  from 
such  owner.  It  was  conceded  that  if  the  respon- 
dent should  let  the  land,  the  tenant,  as  occupier, 
would  be  liable  to  be  rated ;  and  it  seems  plain 
that  if  such  tenant  were  in  default,  the  rates 
might  be  recovered  from  the  respondent  as, 
within  the  meaning  of  the  Act,  the  owner  of  the 
land.  Undoubtedly  if  a  grant  were  made  by  the 
Crown  to  its  own  nominee,  as  a  bare  trustee  for 
exclusively  public  purposes,  it  might  properly  be 
held  that  tne  land,  within  the  meaning  of  the 
exemption,  was  still  the  property  of  the  Crown. 
But  is  that  the  character  of  the  respondent's 
holding  P  In  coming  to  the  consideration  of  this 
question,  their  Lordships  assent  to  what  was  sug* 
gested  by  Mr.  The8ig<*r,  in  his  able  argument, 
that  the  two  questions  of  property  and  public  use 
in  some  degree  run  into  each  other.  It  is  not  easy, 
nor  is  it  necessary  to  define,  generally,  what  is 


provision,  however,  there  is  attached  a  aoiid\UoTL  \  m^-^xAtVys  \?aft  ^orda  of  the  exemption  "  tbejwropefiy 
(aa&terial  to  b»  considered  with  Teiereiice  U>  \>\i«  \  ol\i\i^  Ctq^xi  \^&^  ^^t  ^^q^c^^  ^^sE^pam^'^thioqgii 
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land  uBAd  for  the  pab  io  servioe,  or  as  a  pablic 
park,  may  be  mentioned  as  instances  which  would 
clearly  fall  within  them.    Bat   it   may  well  be 
doabtod,  whether  a  raoecoorse  to  be  enjoyed  by 
those  only  of  the  pablic  who  are  able  and  willing 
to  pay  for  admission  (all  others  being  liable  to  be 
punished  as  trespassers — sect.  21)  can  be  deemed 
to  be  80  used.    Their  Lordships,  however,  do  not 
think  it  necessary  to  decide  the  appeal  on  this 
point,  being  of  opinion  that,  in  order  to  bring  the 
case  within  the  exemption,  the  respondent  ought 
to  show  that  the  land  was  used  solely  for  public 
porposes,  without  any  beneficial  occupation  by 
individuals ;  and  this,  they  are  of  opinion,  he  has 
failed  to  do.    The  Chief  Justice  of  the  colony  took 
this  view   of  the  exemption  in  a  case  where  the 
tolls  of  a  bridge  had  been  let  for  seven  years  to  a 
builder,  to  enable  him,  it  was  said,  to  repay  him- 
self the  cost  of  building  it.    The  bridge  having 
been  found  to   be  the  property  of  the   Queen, 
Stawell,  G. J.,  said,  "  The  onlv  question,  therefore, 
is  whether  it  was  used  for  public  purposes.    To  be 
deemed  so,  it  must  be  purely  and  solely  used  for 
such  purposes.    Here  the  public  had,  no  doubt,  a 
right  of  passage  over  the  bridge,  but  only  on  pay- 
ment of  a  toll,  so  that  it  was  not  for  public  pur- 
poses only,  it  subserved  a  private  purpose  also, 
and  was,  therefore,  rateable :      (Hanna  v.  Seymour 
Bead  Board,  2  W.  W.  A  A.  B.  93.)    The  respon- 
dent's  trust  is  two-fold.    He  holds  in  trust  for  the 
club  and  for  the  purposes  of  the  special  Act.    No 
doubt  there  is  some  indication  in  the  Act  that  these 
purposes  were  of  a  public  nature.    The  sanction  of 
the  governor  in  council  required  for  the  bye-laws, 
and  the  power  given  to  the  same  authority  to  repeal 
them,  the  audit  of  the  accounts  by  an  aucUtor 
appointed     by    Government,    and     the     direc- 
tion   that  the   accounts    shall    be   open   to  the 
public,    tend  to  show  that  in    some    sense    the 
racecorse  is  what  it  is  odled,  "a  public   raoe- 
oourtje;"    but  these    are    not    conclusive  tests, 
since  some  commercial  companies  of  a  pablic  or 
quasi  public  nature  have  been  made  suoject  by 
statutes  to  not  dissimilar  conditions.     But,  to- 
l^etber  with  the  trust  for  these  purposes,  there 
18  the  trust  for  the  club,  and  it  is  plain  that  there 
are  many  special  privileges  and  profits  to  which 
the  niembers  of  the  clno,  as  such,  are  entitled, 
differing  in    kind  from   any  which  the  general 
public  can  enjoy.    Nor  were  these  privileges  con- 
lerred  without  consideration.     The  members  of 
the  club  bad  voluntarily  expended  large  sums  of 
their  own  money  in  buildings  and  other  improve- 
ments before  the  land  became  vested  in  them,  and 
proposed  to  spend  farther  moneys  for  the  same  pur- 
pose.  It  was,  therefore,  not  unreasonable  that  they 
should  have  special  privileges,  and  un  interest  in 
the  profits  to  be  derived    from  the  racecourse. 
Thus  the  24th  clause  enables  the  committee,  in 
framing    the  byelaws   prescribing    the  tolls  and 
charges  to  be  taken  on  admission,  to  exempt  the 
members  of  the  club  wholly  or  in  part  from  such 
tolls -and  charges;    and,  althongh    the  byelaws 
have  not  been  produced,  it  was  not  denied  that 
this  exemption  has  been  made.    There  is  nothing 
in  the  terms  of  the  trust  (if  no  byelaw  was  made 
to  the  contrary)  to  prevent  the  members  of  the 
club  haying  access  at  all  times  to  the  racecourse 
and  the  buildings  on  it  without  payment:  and 
they  have,  as  stated  in  the  case,  certain  privileges 
"  BO  far  as  the  grand  stand,  saddling  paddock,  and 
hill  are  coocemed."    It  is  tme  the  members  pay  an 


annual  sum  of  52. ;  but  this  is  obviously  the  sub- 
scription to  the  club,  and  in  respect  of  it  they,  as 
members  of  the  dub,  obtain  privileges  of  an  ex- 
clusive character,  greatly  coveted  and  valued  by 
those  engaged  in  racing  pursuits,  which  constitute 
a  beneficial  enjoyment  of  the  land  beyond  that  of 
ihe  general  public.    Further,  the  club,  as  a  club, 
has  a  pecuniary  interest  in  the  rents  and  profits 
of  the  racecourse.    The  Act  contains  no  express 
trust  for  the  appropriation  of  these  profits,  but  a 
trust  may  be  implied  fh)m  the  24th  section  that 
they  should  be  applied  to  the  maintenance  of  the 
racecourse,  and  the  use  of  it  for  racing  parposes. 
No  provision  is  made  for  the  appropriation  of  the 
surplus  profits  after  these  parposes  are  fulfilled, 
and  their  Lonlships  see  no  reason  to  suppose  that 
they  might  not  be  properly  applied  to  repay  the 
moneys  which  the  dub  may  have  expended  for 
the  buildings  placed  upon  the  land.    This  would 
obvioasly  be  a  benefit  to  its  members  derived 
from  the  profits  of  the  land.    Not  only  so,  but  by 
express  provision  of  the  44th  section,  on  the  con- 
tingency of  the  land  reverting  to  the  Grown  in 
case  it  shall  cease  to  be  used  as  a  racecourse,  the 
dub  would  receive  a  large  pecuniary  benefit  in 
being  paid  the  value  of  ^1  the  buildings  on  the 
land.    It  is  evident  that  the  cost  of  these  build- 
ings might  have  been  defrayed  entirely,  or  in 
great  part,  out  of  the  profits  derived  from  the 
racecourse.    In  addition  to  any  moneys  which  the 
club,  out  of  its  own  funds,  may  have  spent  on 
buildings,  either   before  or  after   the  Act,    the 
15,0002.  which  the  respondent  was  empowered  to 
borrow  on  the  credit  of  the  tolls  and  rents,  may 
have  been  expended  for  the  same  purpose.    All 
buildings  thus  placed  on  the    lana  were  to  be 
maintained    oat    of    the    profits    of    the    race- 
course, and  the  money  borrowed  to  erect  them 
might  have  been  wholly  repaid  from  the  same 
source;    yet    in    the    event    of    the    cesser    of 
the    term,    the    respondent    would    receive    in 
money  the    full    value   of   all    those    buildings. 
The  only  trust  declared  of  this  money  is  "  for 
the    club."     Its   members,    therefore,  wonld  be 
absolutely  entitled  to  it,  subject  to  no  obligation 
to  apply  it  to  any  public  purpose  whatever.    The 
judges  below  do  not  deny  that  a  beneficial  interest 
may  accrue  to  the  club  in  this  respect ;  but  say 
that  as  a  forfeiture  and  consequent  resumption  are 
not  to  be  presumed,  "they  are  not  to  suppose 
that  the  value  of  the  buildings  will  be  received  by 
the  club."     Such  a  contingency,  however,  might 
veiy  possibly  happen.     Supposing  the  profits  to 
be  insufficient  to  maintain  the  racecourse,  it  is  not 
likely  the  club  would  keep  it  open  at  a  loss,  and 
resumption  might  then  take  place.    Besides,  these 
provisions,  coupled  with  those  already  commented 
upon,  afford  tests  for  determining  whether  or  not 
the  land  was  vested  in  the  respondent  as  a  bure 
trustee,  for  a  pablic  purpose  only.    The  respon- 
dent's counsel  sought  to  support  their  contention 
that  the  use  of  land  as  a  racecourse  was  a  public 
purpose  by  referring  to  The  6th    clause  of  the 
Victoria    Land    Act    1869,    which    enables    the 
eovemor  to  reserve  trom  sale  Grown  lands  which, 
in  his  opinion,  are  required  '*  for  any  public  pur- 
pose whatsoever,"  or  "  for  the  recreation,   con- 
venience, or  amusement  of  the  people;"   but  a 
comparison  of  this  clause   with   the  exemption 
clause  of  the  Local  Government  Act  does  nut 
assist  the  respotvd^ivt.    TVv^  ^^st^%  ^'^  \ss«  "^^^^  ^^ 
creation,  &o.,  ol  VJo.^  ^q^\^''  ^^  \ia\»Vix»iSL  >si.  x>q.v^ 
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exemption  olaase,  and  the  introdaction  of  them 
into  the  6th  olaose  of  the  Land  Act,  indicates 
that  the  previons  words  "  for  any  public  purpose  " 
may  have  been  used  in  a  sense  which  would  not 
inohide  objects  of  this  nature.    It  is  unnecessary 
to  refer  at  length  to  the  English  decisions.     In 
this  country  the  exemption  of  Crown  property 
rests  on  the  omission  m  the  Poor  Law  Acts  of 
any  words  to  bind  the  Grown.    In  Victoria  the 
exemption    is    defined    and    limited  by    express 
enactment.    So  th6  class  of  cases  in  England, 
which  declared  that  land  used  for  public  pur- 
poses, and  from  which  the  occupiers  deriTed  no 
individual   profit   was  exempt  from    rateability, 
derived  their  authority  simply  from  being  de- 
cisions of  the  courts.    These  decisions  were  swept 
away  by  the  judgment  of  the  House  of  Lords  in 
the  Mersey  Boeha  v.  Cameron  (11  H.  of  L.  Gas. 
443),  which  determined  in  effect  that,  except  in 
the  case  of  the  Crown,  a  liability  to  be  rated  at- 
tached upon  every  occupation  from  which  benefit 
is  derived,  although  the  occupation  was  for  pur- 
poses which  might  be  deemed  to  be  of  a  public 
nature.    Even  when  the  above-mentioned  class  of 
oases  was  considered  to  declare  the  law,   Lord 
Campbell,  in  Reg,  v.  Harrogate  (2  E.  &  B.  184), 
said,  "  You  have  to  show  that  all  the  purposes  to 
which  the  money  was  applied  are  public.      Their 
Lordships  will  humbly  advise  Her  Majesty  that 
the  judgment  of    the   Supreme  Court   and  the 
decision  of  the  Court  of  General  Sessions  be  re- 
versed ;  and  the  Court  of   Sessions  having  re- 
served the  question  of  the  amount  of  the  rate 
until  the  question  of  the  liability  of  the  respon- 
dent to  be  rated  had  been  decided  by  the  Supreme 
Court,  they  will  further  advise  her  Majesty  to 
direct  that  the  case  be  remitted  to  the  Court  of 
General  Sessions,  with  a  declaration  that  the  re- 
spondent is  liable  to  be  rated  for  the  racecourse, 
for  the   purpose  of  that  court   determining  the 
amount    of    the    assessment.      Their    Lordships 
think  that  each  party  should  pay  his  own  costs  in 
the  Supreme  Court ;  and  her  Majesty  will  there- 
fore be  further  advised  to  direct  that  the  costs  (if 
any)  which  may  have  been  paid  by  the  appellants 
to  the  respondent,  under  the  rule  of  the  Supreme 
Court  of  the  4th  July  1876,  be  repaid  by  the  re- 
spondent to  the  appellants.   The  respondent  must 
also  pay  to  the  appellants  the  costs  of  the  appeal 
to  her  Majesty. 

Solicitor  for  the  appellants,  Thomas  Randall. 
Solicitors  for  the  respondent,  Tamplin,  Tayler, 
and  Joseph, 
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liquidaior.    A  copy  of  the  Xondon  0€useUe,  dated 
mh  May  1877,  woe  produced,  which  etated  tkeU 
<xt  a  special  meeting  of  ike  eompany  duly  eoneemed, 
and  at   a   suhsequent  epeciat  general   meeijmg 
(April  2>Sth)  a  resolution  was  pctisedfor  windimg- 
tip  the  company  voUmtarQyt  and  thai  H.  and  o. 
were  appointed  UqmdcUors  iu  the  epeeial  general 
meeting. 
Held,  that  (his  evidence  did  not  prove  that  the  brass 
was  the  property  qfH.  as  laid  in  the  indictment 
Case  reserved  for  the  opinion  of  this  Court  at  the 
West  Biding  Yorkshire  quarter  sessions. 

1.  These  prisoners  were  tried  before  me  at  the 
Spring  General  Quarter  Sessions  of  the  Peace, 
for  the  West  Biding  of  the  county  of  York,  holdea 
at  Wakefield,  on  the  second  day  of  April  1877,  on 
an  indictment  which    charged    John  Bell 


Saturday^  Jnne  9, 1877. 

(Before  Lord  Colekidge,  C.J.,  Mellor,  J.,  Lush,  J., 

Denmak,  J.,  and  Pollock,  B.) 

Keg.  V,  Bell  and  Jordan. 

Larceny — Proof  of  ownership  of  prope^iy — Oficial 

Liquidator  of  a  trading  company — Windvag-iip. 

An  indictment  charged  ths  prisoners  with  stealing 

brass,  tlie  property  of  H,     The  evidence  was  that 

tlie  brass  was  ths  in'opvrty  of  a  trailing  company 

{limite4i),  and  that  it  was  seen  on  the  company  s 

premises  about  twelve,  daijs  before  it  was  missed 

on  the  2ifh  March  1877  ;  thai  lUe  com'pan\|  VDua 

being  wound- up ;   and  that   H.  ^Da8  tlie  oJjvc»a\ 


feloniously  stealing,  on  the  23rd  March  1877, 
600  weight  of  brass,  the  property  of  Henry  Hart; 
and  Patrick  Jordan  with  feloniously  reoeiTisg,  on 
the  said  last  mentioned  day,  the  same  proper^. 

2.  In  order  to  prore  that  the  said  Henry  Hart 
was  the  owner  of  the  poroperty,  tho  subiect  of  tin 
indictment,  William  Vamey  was  called  as  a  wit- 
ness, and  swore  that  he  had  been  the  secretary  of 
the  Gardigan  Iron,  Steel,  and  Wire  Gompaoj 
(Limited)  down  to  the  time  of  the  winding-up  « 
the  said  company,  as  mentioned  in  the  notice  in 
the  London  Gazette  set  out  below.  That  the  stid 
company  carried  on  bnsinera  at  BrightBide-laiie» 
Sheffield;  that  the  said  Henry  Hart  was  Uie 
official  liquidator  of  the  said  company,  and  that  be 
(witness)  saw  the  brass  mentioned  in  the  indict- 
ment safe  on  the  12th  March  1877,  at  the  said 
place  of  business  in  Brightside-lane,  and  that  be 
missed  it  on  the  24th  March  1877.  He  also 
produced  a  copy  of  the  London  Gazette  of  the 
19th  May  1876,  in  which  appeared  the  followiiig 
notice. 

The  Cardigan  Iron,  Steel,  aad  Wire  CompeDy 

(Limited). 
Notice  is  hereby  giTen  that  at  a  special  general 
meetiofc  of  members  of  the  Cardigan  Iron,  Steel,  and 
Wire  Company  (Umited)  dalj  oonyened  and  held  at  ti» 
Cutlers-hall,  Sheffield,  in  the  oooaty  of  York,  on  the  Itii 
April  1876,  and  at  a  anbeeqaent  apeoial  general  maetnff 
of  members,  also  duly  oonyened  and  held  at  tba  Cntler*- 
hall,  in  Sheffield  aforesaid,  on  the  25th  April  1876,  the 
foIlowiDg  reeolntion  was  daly  paseed  and  confirmed. 

That  Uke  agreement  dated  the  13th  March  1876,  and 
made  between  the  Cardigan  Iron,  Steel,  and  Wira  Coah 
paoy  (Limited),  of  the  one  part,  and  Joseph  Agnee  aad 
Edwin  Parker  and  William  Booth  and  Joaeph  Croft  aad 
Franoie  Day  and  James  Booz  Cave  and  Hnmphr^ 
Tamer  and  Benjamin  Jones,  of  the  other  part,  be  aad  if 
hereby  confirmed,  and  that  the  company  be  wonnd^np 
Tolnntahly  in  accordance  with  the  terms  of  anch  agree* 
ment. 

And  at  the  paid  anbeeqnent  special  general  meeting  tkt 
following  reeolntion  was  daly  passed 

(2.)  That  Meesrs.  Henry  Hart  and  Bohert  Henry  Sharp 
be  and  are  herelrf  appointed  liqaidators  of  the  Cardigsa 
Iron,  Steel,  and  Wire  Company  (Limited). 

B.  H.  Shabp,  Chainnaa. 
3.  The  certificate  of  incorporation  of  the  said 
company  was  not  produced,  and  no  other  eTideooe. 
verbal,  or  documentary  was^veu  or  tendered  to 
prove  that  the  said  Henry  Hart  was  the  owner  of 
the  property  mentioned  in  the  indictment. 

The  counsel  for  the  prisoners  objected  to  the 
production  of  the  said  copy  of  the  London  GaseHe 
as  evidence  of  the  matters  stated  in  the  above 
notice,  inasmuch  as  it  was  not  made  evidence  of  the 
truth  of  its  contents ;  nor  w«a  it  the  proper  eri* 
^e^we^  <2ki  the  voluntary  windings-op  ct  a  limited 
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official  liquidator  in  Buch  winding-up  under  the 
provisions  of  the  Joint  Stock  Companies  Act  1862 
and  1867,  or  either  of  them,  or  any  other  statutory 
enactment;  and  that  the  London  Gazette  is  not 
eridence  of  the  truth  of  the  contents  of  a  notice 
inserted  in  it  except  by  virtue  of  some  statutory 
enactment. 

1.  That  there  was  no  evidence  to  go  to  the  jury 
of  the  existence  of  the  Cardigan  Iron,  Steel,  and 
Wire  Company  (Limited),  no  certificate  of  incor- 
poration being  produced. 

2.  That  the  copy  of  the  London  Oojzette  produced 
was  not  evidence  in  this  case,  and  did  not  prove 
the  existence  of  the  said  company. 

3.  That  if  there  was  evidence  to  go  to  the  jury 
of  the  existence  of  the  said  company,  that  it  ought 
to  have  been  proved  that  Henry  ELart  was  the 
official  liquidator  of  the  said  company,  that  there 
was  no  evidence  to  go  to  the  jury  of  this,  and  that 
the  copjr  of  the  London  Gazette  produced  did  not 
prove  this. 

I  declined  to  stop  the  case  and  left  it  to  the  jury, 
and  they  returned  a  general  verdict  of  guilty 
against  both  prisoners,  but  I  deferred  passing 
sentence  until  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  could 
be  had  upon  the  points  submitted  on  behalf  of  the 
prisoners,  and  granted  bail. 

The  opinion  of  the  Court  is,  therefore,  requested. 

1.  Whether  the  prisoners  were  properly  con- 
victed, or 

2.  Whether  the  conviction  ought  to  be  quashed 
upon  the  objections,  and  the  points  or  any  of  them 
submitted  by  the  counsel  for  the  prisoners  at  the 
bar. 

Hknbt  Leatham,  Deputy  Chairman. 

No  counsel  appecured  to  argue  on  either  side. 

Lord  Coleridge,  C.J. — It  appears  to  us  to  be 
clear  that  there  was  no  evidence  which  could  be 
fairly  left  to  the  jury  to  show  that  the  brass  stolen 
was  the  propertv  of  the  prosecutor  Hart,  or  that 
he  had  ever  dealt  with  it  as  his  property.  The 
evidence  was  sufficient  to  show  that  he  might 
have  had  a  title  to  the  property,  but  fails  to  show 
that  he  had  ever  taken  possession  of  it. 

The  rest  of  the  court  concurred. 

Conviction  quashed. 


Suprem£  ^oiirt  of  labitate. 


COURT    OF    APPEAL. 

SITTINGS  ATlimCGLN'S  INN. 

B«part«d  by  H.  Prat,  Enq.  Barritter-at-Law. 


Tuesday,  April  24, 1877. 

(Before  Jakes  and  Melush,  L.JJ.,  and  Baggaxlat, 

J.A.) 

Holme  v.  Guy. 

Oharity — Endowed  school — Dismissal  of  school- 
master— Action  of  ejectment  by  governors  of 
school  against  master — Consent  of  Charity  Com- 
missioners— "  Suit  or  other  proceeding" — Charit- 
able Trusts  Act  1853  (16  ^  17  Vict,  c.  137),  s.  17. 

dn  action  by  the  governors  of  an  endowed  school 
against  the  schoolm^ister,  whom  they  had  dis* 
missed,  praying  for  an  injunction  to  restrain  him 
from  teaching  in  the  school,  and  from  remairwng 


in  occupation  of  the  school  house  or  the  land 
belonging  thereto,  is  not  a  **  suit,  petition,  or 
other  proceeding"  within  the  meaning  of  the  17ih 
section  of  the  Charitable  Trusts  Act  1853,  so  (m 
to  render  it  demurrable  on  the  ground  of  the 
governors  having  commer^ced  the  action  wUhoui 
having  previously  obtained  the  sanction  of  the 
Charity  Commissioners. 
Decision  of  Jessel,  M.B.,  affirmed. 
This  was  an  appeal  from  the  decision  of  JesHolv 
M.B. 

The  hearing  in  the  court  below  is  reported  ante 
[p.  306),  where  the  facte  of  the  case  are  sufficientlj 
stated. 

The  Master  of  the  Bolls  held  that  the  action, 
which  w>s  brought  in  the  Chancerj  Division  by 
the  g-overnors  of  the  Ashby  Endowed  Grammar 
School  against  the  master,  whom  they  had  dis- 
missed, praying  for  an  injunction  to  restrain  hira 
from  teaching  m  the  school,  or  for  remaining  in 
occupation  of  the  school  house  and  land  belonging 
thereto,  was  not  a  ''suit  or  other  prooeeding*' 
within  the  17th  section  of  the  Charitable  Trusts 
Act  1853,  so  as  to  render  it  neooHsary  for  the 

governors  to  obtain  the  consent  of  the  Charity 
ommissiooers  before  commencing  the  action. 

From  this  decision  the  defendant  appealed. 

Ince,  Q.C.  and  Shehbeare,  for  the  appellant. — ^The 
words  of  the  17th  section  of  the  Charitable  Trusts 
Act  are  very  wide,  and  require  a  certificate  of 
the  Board  of  Charity  Commissioners  to  be  ob- 
tained before  the  institution  of  any  suit  **  for  ob* 
taining  any  relief,  order,  or  direction,  concerning 
or  relating  to  any  charity,  or  the  estate,  funds, 
property,  or  income  thereof/'  The  present  action 
is  clearly  one  for  obtainino:  relief  concerning  a 
a  charity  within  the  meaning  of  the  section. 
[Mellish,  L.J. — ^According  to  your  construction 
of  the  section,  it  would  t>ake  away  all  the  power 
of  the  trustees  in  dealing  with  the  charity.  Jambs, 
L.J. — The  case  made  by  the  statement  of  claim  is, 
that  the  defendant,  having  been  dismissed,  is  a 
mere  trespasser.  The  action  is  therefore  a  mere 
action  of  ejectment,  and  it  surely  cannot  be  con- 
tended that  the  17th  section  of  the  Act  was  in- 
tended to  apply  to  an  action  of  that  kind.]  The 
language  of  the  section  is  imperative.  It  forbids 
the  institution  of  any  suit  until  the  sanction  of 
the  Charity  Commissioners  has  been  obtained. 
They  referred  to 

Braund  v.  Barl  of  Devon,  19  L.  T.  Bep.  N.  S.  181 ; 

L.  Bep.  3  Ch.  800 ; 
The  Attorney. General  v.    H%nxr%cvn,  2  Jao.  &  W. 

270; 
The  Charitable  Trusts  Act  I860  (23  &  24  Viot.  o.  186), 
■.14. 

Fischer,  Q.C.  and  Cutler,  for  the  respondents, 
were  not  called  upon. 

James,  L.J. — I  do  not  think  that  this  is  a  case 
in  which  it  was  requisite  for  the  governors  of  the 
school  to  obtain  the  certificate  of  the  commis- 
sioners before  commencing  the  action.  It  is 
obvious,  from  the  nature  of  the  17th  section  of 
the  Act  (16  &  17  Vict.  c.  137),  that  it  was  never 
intended  to  interfere  with  the  rights  or  powers 
of  the  trustees  of  a  charity  in  their  character 
of  owners  of  property,  or  to  interfere  with 
their  rights  as  masters  employing  servants.  The 
object  of  the  section  in  queslion  was  to  prevent 
strangers  from  commencing  expensive  suits 
or  other  proceedincrs  in  Chancery  for  t^b^^  \.\«\K5»Rk 
of  raising  a  ocmv\\»i\\i\>  «^v[i<aX>  \Xi^  \!mw»s^\s^«^^ '^^ 
a  cbar\t.y»  or  ol  vTw«ivXiai\i,  vq?j^^^  \xw».  ^\B.va.5|^ 
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Thb  Diss  Urban  Sajtitabt  AuTHOBirr  v.  Aldbioh. 


[Q.B.  DiT. 


HIGH    COURT    OF   JUSTICE. 


in,  as  is  indicated  in  Sir  Samnel  Bomilly's  Act,  or 
as  in  this  case,  for  the  purpose  of  complaining 
aeainst  the  trastees  for  improperly  dismissing  a 
schoolmaster.  Proceedings  of  this  sort  are  not 
sacb  proceedings  as  strangers  ought  to  take  un- 
less the  Charity  Commissioners  are  first  satisfied 
that  they  should  be  taken.  But  the  object  of  the 
section  was  not  to  prevent  the  trustees  of  a 
charity  from  bringing  an  action  of  ejectment 
against  a  tenant  holding  over,  or  to  prevent  an 
action  on  the  covenant  against  a  tenant  who  will 
not  pay  his  rent,  or  to  prevent  the  taking  of 
proceediags  by  way  of  distress  against  a  de- 
faulting tenant,  or  to  prevent  them  from  taking 
prooeeain^s  against  a  man  who,  as  here,  has 
been  dismissed  from  his  office,  and  yet  will  persist 
in  presenting  himself  there,  and  in  thrusting  him- 
self on  the  property  of  the  charity — the  object  of 
the  section  was  not  to  prevent  the  trustees  of  a 
charity  from  taking  such  proceedings  as  these 
without  having  first  obtainea  the  sanction  of  the 
Charity  Commissioners.  These  are  actions  at  law 
to  which  the  Act  of  Parliament  was  not  intended 
to  apply.  It  may  be  said  that  there  is  a  case  to  be 
tried,  that  the  allegations  in  the  statement  of 
claim  are  not  well-founded,  and  that  the  school- 
master is  entitled  to  retain  his  office,  on  the  ground 
that  he  was  not  properly  dismissed.  That  case 
cannot,  however,  be  raised  by  demurrer,  but  must 
be  raised  by  way  of  defence  to  the  statement  of 
claim.  The  order  of  the  Master  of  the  Bolls  must, 
therefore,  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Mbllish  L.J.,  and  Ba&oa.llat  J. A.  concurred. 

Appeal  accordingly  dismissed  with  costs. 

Solicitors  for  the  appellant,  Kynaston  and 
Oasqttet. 

Solicitors  for  the  respondents,  Johnston  and 
Harrison. 


QUEEN'S  BENCH  DIVISION. 

Beportod  by  A«  H.  Fotssb,  £«q.»  Barrister-at-L*w. 

Friday,  Feb.  16, 1877. 

(Before  Mellor  and  Lush,  J  J.) 

The  Diss  Urban  Sanitary  Authoritt  v. 

Aldrich. 

Justice  of  the  peace — Power  to  state  case — 20  Sr  21 
Vict.  c.  43,  s.  2— Public  Health  Ad  1875  (38  ^ 
39  Vicl.  c.  55),  r.  305. 

The  power  of  justices  to  grant  or  refuse  an  order 
enabling  a  local  authority  to  enter  lands  under 
sect.  305  of  the  Public  Health  Act  of  1875  is 
wholly  discretionary,  their  decision  being,  there* 
fore,  final. 

Tne  plaintiff  applied  to  tlie  justices  under  sect.  305 
of  the  Public  Health  Art  for  an  order  authorising 
them,  as  the  local  authority,  to  enter  upon  certain 
lands  of  the  defendant  for  the  purposes  of  the 
Act.  The  applicaiion  was  dismissed,  but  the 
justices  stated  a  case  under  20  ^  21  Vict.  c.  43, 
s.  2,  for  the  opinion  of  this  court. 

Held,  that  the  justices  had  no  power  to  state  a 
case,  as  this  was  not  the  determination  of  a 
complaint  within  20  Sf  21  Vict.  c.  43,  s.  2. 

The  p/ain tiffs  intended  to   construoti  «b  corxwoi 
eewer  under  powers  given  to  tbem  \>y  xVi«  2vi\Av^ 


Health  Act  1875,  and  apon  the  report  of 
surveyor  that  it  was  necesBMry  to  enter  upon 
defendant's  land  for  that  pnrpoee,  thej  aerved  the 
defendant  with  notice  to  that  effeot ;  he  refused 
to  allow  them  to  enter,  wherenpon  they  aiyplied 
to  the  justices  in  petty  sessioos  for  an  order 
authorisinff  them  "to  enter  into,  throogh,  or 
under  the  defendant's  land,  for  the  purpose  of  lay- 
ing down  an  extension  sewer  for  the  purposes  of 
the  Public  Health  Act  1875.  Bt  sect.  305  of  the 
Act,  "  if  no  sufficient  cause  is  showti  against  the 
application,  the  court  may  make  an  order  accord- 
ingly." The  justices  dismissed  the  application, 
but  stated  a  case  for  the  opirion  of  the  court,  as  to 
whether  they  were  right  in  law  in  doing  bo. 

WiUs,  Q.C.  (Hannen  with  him),  for  the  defen- 
dant, raised  the  preliminary  otneotion  that  the 
court  had  no  jurisdiction,  as  tm  case  was  not 
within  20  ft  21  Yiot.  o.  48,  s.  2,  which  fcivw  the 
justices  po?rer  to  state  a  ease.  It  enacts  that, 
*'  After  the  hearing  and  determination  by  a  jostioe 
or  justices  of  the  peace  of  any  information  or  com- 
plaint which  he  or  they  have  power  to  determine 
in  a  summary  way,  by  any  law  now  in  force,  or 
hereafter  to  be  made,  either  party  to  the  proceed- 
ings before  the  said  justice  or  justices,  may,  if  dis- 
satisfied with  the  said  determination  ns  being 
erroneous  in  point  of  law,  appljr  in  writing  .  .  . 
to  the  said  justices  to  state  and  sign  a  case  setting 
forth  the  g^unds  of  such  determination,**  ftc  Here 
there  was  neither  an  information  nor  oomplamt 
The  application  was  merely  for  a  licence  to  enter 
defendant's  land.  The  justices  **  mar  **  nu^  the 
order — it  is  not  "  shall '  make  the  order — whether 
they  make  the  order  or  not  rests  wholly  on  their 
discretion.  There  is  no  cause  of  '*  complaint " 
a^inst  a  man  because  he  insists  upon  his  own 
rights. 

Lumley,  for  the  plaintiffs. — ^The  functions  of 
the  justices  under  sect.  305  are  not  purely  discre- 
tionary, but  they  are  to  a  certain  extent  judioisL 
They  have  to  determine  whether  the  entry  is 
necessary  or  not  for  the  purposes  of  the  anthoritr. 
The  justices  having  exercised  a  judicial  fhnctioo, 
20  &  21  Yict  a  43,  s.  2,  does  applj.  Besides, 
there  is  a  complaint,  for  the  defenduit  obstmcts 
by  his  refusal  the  works  of  the  local  authority. 
[LUSH,  J. — But  the  defendant  has  not  done  anj 
wrong.]  The  16th  section  gives  the  sanitary 
authority  the  right  of  entry  for  the  purpose  A 
making  sewers,  and  this  right  is  obstructed. 
[Lush,  J. — If  they  have  the  right,  what  necessity 
IS  there  for  this  application  P]  The  Act  gives  a 
right  to  enter  under  sect.  16,  and  the  derandaot 
refuses  to  allow  that  right  to  be  exercised ;  the 
application  is  then  made  to  the  justices  to  enforce 
the  right. 

Mellor,  J.—If  that  were  a  "complaint"  the 
word  would  apply  to  nearly  every  case  in  which 
the  magistrates  exercise  jurisdiotioii.  We  have  no 
jurisdiction  to  hear  this  appeal. 

Appeal  dismissed. 

Solicitors  for  plaintiffs,  fifoZe,  Ttumers,  sod 
Knight. 

Solicitor  for  the  defendant,  OUsmmi. 


MAGISTRATES'  CASES. 


585 


G.  0a8.  R] 


Rbo.  v.  W.  OOOPIE. 
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CBOWH  CA8B8 

B«portod  bj  JoHM  TsoMnoVt  Xti|.t 


8(Uwrday,  June  9, 1877. 

(Before  Lord  Colbsidos,  G. J.,  Mbllor,  J.,  Lush,  J., 
Dbmman,  J.,  and  Pollock,  B.) 

Bbo.  v.  W.  Goopbb. 

FaUe  nretences — Proof— OonHruction  of  a  letter. 

An  inaietment  for  fcuee  preUnces  alleged  that  the 

prieoner  faUehf  pretended  that  he  was  a  dealer 

in  potatoes,  and  as  eueh  dealer  in  a  larae  way  of 

huiiness,  and  in  a  poeiOon  to  do  a  good  trade  in 

potatoes,  and  able  to  pay  for  large  miantities  of 

potatoes  as  and  when  the  same  might  oe  delivered 

to  him. 

The  only  evidence  thereof  was  the  following  letter 

from  prisoner  to  pro8e<mtor : "  Please  send  me  one 

truck    of  Regents  and  one  truck  of  Bocks  as 

sample,  ai  your  prices  named  in  yowr  letter. 

Let  them  he  good  quaUty,  and  then  I  am  sure  a 

good  trade  wiU  he  done  for  both  of  us.    I  wiU 

remit  you  the  cash  on  arrival   of  goods  and 

invoice.** 

Held,  that  the  false  pretences  alleged  were  proved, 

the  letter  reasonahly  conveying  to  the  m%nd  the 

construction  put  upon  it  in  the  indictment, 

Gasb  reserved  for  the  opinion  of  this  Goart  at  the 

West  Biding  of  Yorkshire  Qoarter  Sessions. 

At  the  General  Quarter  Sessions  of  the  Peace 
for  the  West  Biding  of  the  county  of  York,  holden 
at  Wakefield,  on  the  2nd  April  lo77,  the  defendant 
William  Gooper,  was  indicted  for  and  convicted  of 
havini^  obtained  8  tons  15  cwt.  and  2  qrs.  of 
potatoes,  the  property  of  one  John  Geilatly,  by 
false  pretences.  Gopies  of  the  indictment  and  of 
the  letter  of  order  for  the  potatoes,  si^ed  by  the 
prisoner  and  addressed  to  John  Geilatly  contain- 
ing the  alleged  false  pretence,  are  sab  joined. 

*'  West  Biding  of  Yorkshire  to  wit.  The  jarors 
for  our  Lady  the  Queen  upon  their  oath  present 
that  William  Gooper,  on  the  17th  Jan.  1877,  at  the 
parish  of  Sheffield,  in  the  West  Biding  of  the 
county  of  York,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  to  one  John  GeUatly 
that  he  the  said  William  Gooper  then  was  a  dealer 
in  potatoes,  and  as  snch  dealer  in  potatoes,  then 
was  in  a  large  way  of  business,  and  that  he,  the 
said  William  Gooper,  then  was  in  position  to  do  a 
good  trade  in  potatoes,  and  that  he,  the  said 
William  Cooper,  then  was  able  to  pay  for  large 
quantities  of  potatoes,  as  and  when  the  same 
might  be  delivered  to  him,  by  means  of  which  said 
false  pretences,  the  said  William  Gooper,  did  then 
unlawfully  obtain  from  the  said  John  Geilatly, 
eight  tons,  fifteen  hnndred  weights  and  two 
Quarters  of  potatoes,  of  the  goods  and  chattels  of 
tne  said  John  Geilatly,  with  intent  therebv  then  to 
defraud,  whereas  in  trath  and  in  fact,  the  said 
William  Gooper  was  not  then  a  dealer  in  potatoes, 
and  was  not  then  as  such  dealer  in  potatoes  in  a 
large  wav  of  business,  and  whereas  in  trutn  and 
in  fact  the  said  William  Gooper  was  not  then  in 
a  position  to  do  a  good  trade  in  potatoes,  and 
whereas  in  troth  and  in  fact  the  said  William 
Cooper  was  not  then  able  to  pay  for  large  quanti- 
ties of  potatoes  as  and  when  the  same  sboald  be 
delivered  to  him  as  he,  the  said  William  Gooper, 
well  knew  at  the  time  when  he  did  so  falsely  pro- 
tend as  aforesaid ;  to  the  great  damage  and  decep- 
tion of  the  said  John  Geilatly,  to  the  evil  example 
of  all  others  in  the  like  case  offending;  agianat 


the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  Grown  and  dimity. 

*' And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  present  that  the  said  William  Gooper 
afterwards,  to  wit,  on  the  17th  Jan.  1877,  at  the 
parish  aforesaid  in  the  Biding  aforesaid,  did  incur 
a  certain  debt  and  liability  to  one  John  Geilatly,  to 
wit,  a  debt  and  liability  to  the  amount  of 
32{.  16«.  Sd,,  as  and  for  theprice  of  certain  potatoes 
sapplied  to  him,  the  said  William  Gooper,  by  the 
said  John  Geilatly.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the 
said  William  Gooper  in  incurring  the  said  debt  and 
liability,  unlawfully,  knowingly,  and  designedly 
did  obtain  credit  from  the  said  John  wllatly 
under  false  pretences,  to  wit,  bv  falsely  pretending 
to  the  said  John  Geilatly  that  he,  the  said  William 
Gooper,  then  was  a  dealer  in  potatoes,  and  as  snch 
dealer  in  potatoes  then  was  in  a  large  way  of  busi- 
ness, and  that  he,  the  said  William  Gooper,  then 
was  in  a  position  to  do  a  good  trade  in  potatoes, 
and  that  he,  the  said  William  Gooper,  then  was  able 
to  pay  for  laree  quantities  of  potatoes  as  and  when 
the  same  might  be  delivered  to  him,  whereas,  in 
truth  and  in  fact,  the  said  William  Gooper  was  not 
then  a  dealer  in  potatoes,  and  was  not  then  as  such 
dealer  in  potatoes  in  a  large  way  of  business,  and 
whereas,  in  truth  and  in  fact,  the  said  William 
Gooper  was  not  then  in  a  position  to  do  a  good 
trade  in  potatoes  and  whereas,  in  truth  and 
in  fact,  tbe  said  William  Gooper  was  not  then 
able  to  pay  for  large  Quantities  of  potatoes  as 
and  when  the  same  should  be  delivered  to  him,  as 
he,  the  said  William  Gooper,  well  knew  at  the  time 
when  he  did  so  falsely  pretend  as  afore-»aid ;  to  the 
great  damage  and  deception  of  the  said  John 
(Geilatly,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown,  and 
dignity." 

The  following  was  a  copy  of  the  letter  of  the 
prisoner  to  the  prosecutor : 

Hamerton,  Sheflleld,  Jan.  ITth,  1876. 
Dear  Sir, — Flaaao  tend  me  one  tniok  of  Begente  and 
one  trook  of  Books  as  eample  at  joor  prioee  named  in 
joor  letter  Let  them  be  mod  quality,  then  I  am  »nre  a 
good  trade  will  be  done  f or  ooih  of  ne.  I  will  remit  joa 
oaeh  on  arrivel  of  goods  and  invoioe.     Toon  truly, 

WlUilAM  COOPBB. 

P.S. — I  may  eaj  if  yon  nee  me  well  I  ehall  be  a  good 
onetomer.  An  answer  will  oblige  saying  when  thej  are 
pnt  on. 

It  was  amply  proved  in  evidence  that  the 
prisoner  when  he  ordered  the  Regents  and  Bocks, 
which  are  kinds  of  potatoes,  had  no  intention  of 
paying  for  them ;  that  he  held  from  time  to  time 
a  stall. in  the  public  market,  for  which  he  paid  by 
tlie  day,  and  also  dealc  as  a  huckster  carrying  about 
fruit  in  a  small  cart  drawn  by  a  donkey ;  and 
several  of  the  witnesses,  though  very  well  ac- 
quainted with  him  and  his  trade,  were  ignorant 
of  his  dealing;  in  potatoes.  Tlie  potatoes  were 
sold  by  the  prisoner  in  part  at  the  railway  station 
at  a  lees  cost  than  they  would  have  stood  to  him, 
and  as  to  the  other  part,  when  on  receipt  of  a  tele- 
gram from  the  seller  inquiries  were  made  by  the 
railway  people,  the  prisoner,  who  was  at  the  rail- 
way station  fiUicg  his  sacks,  lefl  the  potatoes  and 
his  sacks,  and  could  not  be  V\«w^  ^  Vvj«  ^«^^t^ 
weeka,  t\iOXig)i  ^^  ^^vt^  ^«t^  \\i^rJCv^^  ^^»x^cv  <:^ 
1  bxm. 
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It  was  contended  by  the  prosecation  that  the 
letter  of  order  of  the  prisoner  amounted  to  a 
representation  that  he  was  a  person  trading  in  a 
considerable  way,  and  that  the  order  given  was  on 
a  scale  consistent  with  his  ordinary  transactions. 
Whereas  his  ordinary  dealings  were  on  a  very 
small  scale,  to  which  the  large  order  for  potatoes 
was  disproportionate,  and  that  consequently  the 
prisoner  had  misrepresented  his  real  character 
and  position,  and  thereby  had  made  the  false  pre- 
tence alleged  in  the  indictment.  The  falsehood  of 
the  pretence,  supposing  this  construction  be  cor- 
rect, being  amply  proved  by  evidence. 

I  lefb  the  case  to  the  jury,  holding  that  the  con- 
tention of  the  prosecution  was  consistent  with 
law,  but  leaving  it  to  them,  that  if  they  thought 
the  letter  did  not  prove  the  false  pretence,  as 
alleged  in  the  indictment,  the  prisoner  should  be 
acquitted. 

The  jury  convicted,  and  the  prisoner  was  ad- 
mitted to  bail,  to  appear  to  receive  sentence  at  the 
next  Quarter  Sessions  to  be  held  at  Bradford  on 
the  2nd  July  next. 

The  opinion  of  the  Gourt  for  the  Gonsideration  of 
Grown  cases  reserved  is  reauested,  whether  upon 
the  facts  proved  the  defendant  was  properly  con- 
victed upon  this  indictment. 

Wm.  Aldav, 
Ghairman  of  Quarter  Sessions  for  the  West 
Biding  of  Yorkshire. 

8.  Termant,  for  the  prisoner. — The  conviction 
cannot  be  sustained.  The  letter  of  the  17th  Nov. 
was  the  only  evidence  in  proof  of  the  false  pre- 
tences alleged  in  the  indictment.  There  was  no 
light  thrown  upon  that  letter  by  any  other  evi- 
dence. It  is  consistent  with  the  'statements  in 
the  letter  that  the  prisoner  never  had  up  to 
that  time,  dealt  in  potatoes,  but  that  he  was 
about  to  commence  dealing  in  them.  The  words 
"  sample  "  and  **  a  good  trade  will  be  done  "  all 
have  reference  to  the  ftiture.  To  sustain  the  con- 
viction the  false  pretences  charged  must  be 
necessarily  contained  by  implication  in  the  letter. 
The  words  "  I  will  remit  you  the  cash  on  the 
arrival  of  the  goods"  do  not  necessarily  import 
presenii  ability  to  pay  for  them.  Where  a  person 
obtained  money  by  the  false  pretence  that  he  was 
going  to  pay  his  rent,  it  was  held  not  to  be  a 
false  pretence  within  the  statute :  {Beg.  v.  Lee, 
L.  &  G.  309 ;  9  Gox  G.  0.  304)  In  Reg.  v.  Jen- 
nieon  (L.  &  G.  157 ;  9  Gox  C.  G.  158),  where  a 
married  man  obtained  money  from  a  woman  by 
falsely  representing  himself  to  be  unmarried, 
although  there  was  no  express  statement  by  him 
to  the  woman  that  he  was  unmarried,  yet  that  was 
necessarily  conveyed  by  his  promise  to  marry  her. 
In  Beg  v.  Burrows  (11  Cox  C.  G.  258),  on  an  in- 
dictment for  fraudulentlv  obtaining  goods  in  a 
market  by  falsely  pretending  that  a  room  had 
been  taken  at  which  to  pay  the  market  people  for 
their  goods,  the  jury  found  that  the  well-known 
practice  was  for  buyers  to  engage  a  room  at  a 
public-house,  and  that  the  prisoner  pretending  to 
be  a  buyer,  conveyed  to  the  minds  of  the  market 
people  that  she  had  engaged  such  a  room,  and 
that  they  parted  with  their  goods  on  such  belief; 
yet  it  was  held  that  there  being  no  evidence  that 
the  prisoner  knew  of  such  a  practice,  and  the 
case  being  consistent  with  a  prqmise  only  on  her 
part  to  ens&se  such  a  room,  and  pav  lor  \i\i^  cooda 


Beg,  ▼.  QUee,  L.  Ai  C  502 ;  10  Goz  0.  O.  44 ;  and 
Beg.  V.  Haeleton,  L.  Biq;>.  8  C.  a  B.  IM;  aod  13 
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were  also  cited. 

Lockwoody  for  the  prosecation. — It  is  sofficknft 
if,  upon  the  evidence  produced,  the  false  pretences 
will  reasonably  bear  the  construction  imputed  hj 
the  indictment.    They  need  not  be  the  necessaiy 
implication  from  the   acts  and  condact   of   the 
accused — the    test  is,   what    condosion  would  a 
man  reasonably  draw  from  them  P     In    Beao  v. 
Barnard  (7  G.  &  P.  764),  the  wearing  of  a  com- 
moner's cap  and  gown  at  Oxford  naturally  sug- 
gested   that  the  person   wearing    them    was   a 
student  at  the  university.   So  here,  the  giving  of  a 
large  order  by  the  prisoner,  and  the  suggestion  that 
a  good  trade  might  be  done,  naturally  conveyed  tiie 
idea  that  the  prisoner  was  in  a  large  way  of  bnei- 
ness.     So  the  promise  to  remit  cash  on  the  arrival 
of  the  goods  naturally  imports  that  the  prisoner 
was  able  to  pay  for  them.    In  Beg.  ▼.  Giles  Black- 
bum,  J.  saio,  "  It  is  not  necessary  that  the  ftlse 
pretence  should  be  made  in  express  words,  if  the 
idea  is  conveyed."     Taking   the    whole   of  the 
defendant's  letter  together,  the  idea  was  conveyed 
that  the  prisoner  was  a  dealer  in  potatoes,  in  a 
good  way  of  business,  and   able   to  pay  for  the 
potatoes  he  ordered  on  their  arrival. 

Tennant  was  heard  in  reply. 

Lord   G0LEBIO6B,  G.J. —The  question  for  the 
court,  as  I  understimd  the  case,  is  whether  there 
was  evidence  upon  which  the  false  pretences  al- 
leged in  the  indictment  could  fairly  be  sustained. 
The  indictment  alleges  that  the  prisoner  falsdy 
pretended  that  he  was  a  dealer  in  potatoes,  and  as 
such  dealer,  then,  was  in  a  large  way  of  business, 
and  that  he  was  in  a  position  to  do  a  good  trade  in 
potatoes,  and  that  he  then  was  able  to  pay  for 
large  quantities  of  potatoes  as  and  when  the  same 
might  be  delivered  to  him,  and  that  a  large  quan- 
tity of  potatoes  was  obtained  by  means  of  those 
false    pretences.    It    is    not   contended    by   the 
prisoner's  counsel  that  if  the  false  pretences  were 
truly    allesed    in    the    indictment    they    were 
negatived    oy    the    evidence.    The     question    is 
whether  the  letter  set  out  in  the  case,  which  was 
the  only  evidence  of  the  false  pretences,  sustains 
the  allegations  thereof  in  the  indictment.     At 
first  I  was  under  the  impression    that  it  was 
enough  for  the  prisoner  to  show  that  the  false 
pretences  alleged  to  be  conveyed  by  the  letter  to 
the  prosecutor  did  not  necessarily  arise  from  the 
letter,  but  that  if  the  letter  would  bear  an  innocent 
construction  the  charge  would  not  be  made  out ; 
but  upon  consideration  I  am  satisfied  that  that 
was  a  mistaken  view,  and  that  it  waa  a  question 
for  the  jury  whether  the  false  pretences  alleged 
did  or  did  not  reasonably  arise  from  the  letter.    I 
have  no  desire  to  protect  persons  who  condoct 
their  business  in  a  loose  and  careless^manner,  hat 
at  the  same  time  we  must  be  guided  in  our  de- 
cisions by  the  principles  of  the  criminal  law.    The 
true  principle  applicable  to  this   case  was  well 
enunciated  by  Blackburn,  J.,  during  the  course  of 
the  argument  in  Beg.  v.  QUes,  "  it  is  not  requisite 
that  the  false  pretence  should  be  made  in  expren 
words  if  the  idea  is  conveyed."    The  question  in 
all  these  cases  is  what  was  intended  to  be  con- 
veyed to  the  mind  of  the  prosecutor  by  the  acts, 
silence,  or  conduct  of  the  prisoner.     If  a  particolar 
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complied  with.  In  the  present  case  the  prisoner 
by  his  letter  did  mean  to  tell  the  prosecntor,  or  at 
least  it  may  reasonably  and  consistently  be  read 
to  tell,  what  the  indictment  alleges  to  be  the  false 
pretences  whereby  the  potatoes  were  fraadnlendy 
obtained.  I  am  of  opinion,  therefore,  that  the 
conviction  was  right,  and  should  be  affirmed. 

Mellok,  J. — I  am  of  the  same  opinion. 

Lush,  J. — ^The  substantial  question  is  whether 
there  was  any  evidence  upon  which  the  jury  could 
reasonably  find  that  the  &lse  pretences  alleged  were 
made  by  the  prisoner.  The  falsity  of  the  pretences 
alleged  was  abundantly  proved,  and  the  only  ques- 
tion is,  whether  there  was  evidence  of  the  pretences 
as  alleged,  in  other  words,  were  those  pretences,  or 
either  of  them,  proved  to  have  been  made  by  the 
prisoner.  There  must  be  a  false  pretence  of  an 
existing  fact  which  may  be  proved  by  the  act  or 
words  of  the  prisoner,  or  by  both  combined.  If  it 
is  to  be  proved  by  words,  it  is  not  necessary  that 
the  words  should  bear  but  one  meaning — it  is 
sufficient  if  they  are  fairly  capable  of  bearing  the 
meaning  imputed  to  them  in  the  indictment.  In 
this  case  the  question  is  whether  the  prisoner  in- 
tended, by  his  letter  to  the  prosecutor,  to  con- 
vey the  meaning  put  upon  it  in  the  indict- 
ment, and  did  the  prosecutor  so  understand 
the  letter?  If  so,  the  letter  is  just  as  much 
evidence  of  the  false  pretences  charged  as  if 
the  very  words  had  been  in  the  letter.  I  am 
of  opinion  that  this  letter  is  capable  of  the  meaning 
imputed  to  it  by  the  allegations  of  the  false  pre- 
tences in  the  indictment.  If  a  man  orders  goods 
bv  a  letter  in  those  terms  without  any  further  ex- 
planation, that  letter  is  fairly  capable  of  the  mean- 
ing of  it  imputed  in  the  indictment.  The  jury 
found  that  it  was  capable  of  that  meaning,  and 
the  letter  was  read  by  the  prasecutor  in  that  sense. 
I  therefore  think  the  conviction  should  be  sus- 
tained. 

Denman,  J. — I  agree  with  the  judgment  of  the 
court,  but  I  still  entertain  considerable  doubt 
about  one  part  of  the  case.  I  doubt  whether  we 
are  not  going  too  far  in  holding  that  the  letter 
contains  a  representation  of  facts.  There  is  one 
statement  in  the  letter  which,  when  construed  by 
one  of  the  decided  cases  may  amount  to  a  false  state- 
ment of  fact,  and  in  that  Tiew  I  think  the  convic- 
tion may  be  upheld,  but  upon  no  other  part  of 
the  letter  do  I  think  that  there  is  any  representa- 
tion of  a  fact.  It  appears  to  me  that  if  the  letter 
had  said  merely,  "  !rlease  send  me  one  truck  of 
Begents,"  <&c.,  &c.,  it  would  not  have  been  sufficient 
to  establish  the  false  pretences  alleged.  Then  as 
to  the  latter  clause,  "  I  will  remit  yon  the  cash  on 
arrival  of  the  goods,"  that  appears  to  me  to  be  a 
mere  promise  and  not  a  statement  that  the 
prisoner  had  actually  then  the  means  of  remitting 
cash.  But  there  is  an  intermediate  statement. 
*'  Let  them  be  good  quality,  then  I  am  sure  a  good 
trade  will  be  done  for  both  of  us,"  which  may  be 
considered  to  be  a  statement  of  fact.  In  Beg.  v. 
Giles  the  prisoner  pretended  that  he  had  power  to 
bring  the  prosecutrix's  husband  back,  and  that 
was  held  to  be  a  statement  of  fact.  That  warrants 
us  in  holding  that  where  a  man  is  not  in  a  position 
to  do  what  ho  professes  he  will  do  at  a  given  time, 
he  is  making  a  false  statement  of  fact.  The 
indictment  charges  that  the  prisoner  falsely 
pretended  that  he  then  was  able  to  pay  for  large 
quantities  of  potatoes,  as  and  when  the  same 
might  be  delivered  to  him,  and  that  pretence, 


I  think,  is  proved  b^  the  letter.  I  am,  therefore, 
warranted  m  agreemg  with  the  judgment  of  the 
court. 

Pollock,  B. — Having  heard  the  whole  of  the 
argument,  I  have  come  to  the  conclusion  that  the 
conviction  should  be  affirmed.  It  is  not  sufficient 
for  the  prisoner  to  show  that  the  letter  might  bear 
another  meaning,  if  it  is  reasonably  capable  of 
bearing  the  meaning  imputed  to  it  in  the  indict- 
ment. It  is  the  duty  of  the  prisoner  to  show  by 
special  circumstances  that  it  bore  the  construction 
he  contends  for.  I  think  that  the  false  pretences 
charged  may  be  fairly  inferred  from  the  letter,  and 
that  the  conviction  should  be  affirmed. 

Conviction  affirmed. 
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Friday,  April  13,  1877. 
London  School  Boabd  v.  MuapHY. 

Educaiion — Neglect  of  child  to  attend  school — Pro- 
secution  of  parent  under  bye  law — Habitual 
neglect  of  parent  proved — Elementary  Education 
Act  1870  (33  ^  3i  Vict.  e.  75),  s.  74i— Elementary 
Education  Act  1876  (39  4"  40  Vict,  c.  79),  «.  11. 

Where  a  parent  habituaUy  neglects  to  provide 
instruction  for  his  child,  it  is  not  in  the  discretion 
of  the  local  authority  to  proceed  against  the 
parent  for  a  fine  under  one  of  their  bye  laws,  but 
tliey  are  bound  to  apply,  under  fhe  Education  Act 
of  1876,  to  a  court  of  summary  jurisdiction  for  an 
order  compelling  the  child  to  attend  soms  certified 
efficient  school. 

By  a  bye  law  made  under  the  powers  of  the  Educa- 
tion  Act  of  1870,  s.  74,  the  parent  of  every  child  of 
not  less  than  five,  nor  more  than  thirteen  years  of 
age  is  required  to  cause  such  chUd  to  attend  school, 
and  by  another  bye  law  under  the  same  section 
every  parent  not  observing  the  bye  law  is  liable 
to  a  penalty  of  5«.,  which  penalty  is  by  virtue^ 
of  the  same  section  recoverable  in  a  summary 
manner. 

By  sect,  11  of  the  Elementary  Education  Act  1876, 
it  is  enacted  that  **  if  the  parent  of  any  child  above 
the  ctge  of  five  years  habituaUy  and  toithout  reason- 
able excuse  neglects  to  provide  efficient  elem>entary 
instruction  for  his  child,  it  shall  be  duty  of  the 
local  authority  to  complain  to  a  court  (f  summary 
jurisdiction,"  which  court  **  may  order  that  the 
chifd  do  attend  some  certified  efficient  school 
willing  to  receive  him." 

Tits  child  of  the  defendant  having  failed  to  attend 
school,  the  prosecutors  summoned  him  before  a 
stipendiary  magistrate  unde^r  their  bye  law.  Th** 
facts  proved  at  tits  hearing  of  tfie  summons 
atnounted  in  the  opinion  of  the  magistrate  to  an 
"  habitual  neglect  on  the  part  of  the  pare^it 
within  the  meaning  of  the  llth  section  of  the  Act 
0/1876.  Thereupon  the  ma:gistrate  dismissed  the 
summons  under  the  bye  law,  but  offered  to  grant 
a  summons  under  the  Act. 

Heldf  that  the  magistrate  was  right,  and  a  rule 
calling  upon  him  to  act  unde^*  the  lti^«  la.\»  ^W 
cfiarged. 
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Court,  to  show  osom  whj  he  ahoold  not  greot  a 
■ammona  againat  one  1.  Uorphj  for  onlawfally 
neglecting  to  canee  hia  obild  to  attend  lohool,  in 
oontraventiim  <f  a  bjr*  law  mada  b;  tlie  Loodon 
Soliool  Board  nnder  the  aathoritr  or  tbe  74th 
aeotion  of  tba  Rlleinentary  Education  Aot  1870. 

The  facta  were  that  the  School  Board  bad 
w^ed  to  the  mBgiatrate  for  a  BanunooB  agaiiut 
X  JCuTpbyonderaliye  law  raadn  bj  them  as  above 
Btated.  The  magiatrate  had  aaked  certain  qaee- 
tiona  of  the  School  Bo^nl  Officer  who  applied 
for  tlie  BommoDS,  and  oomiog  to  the  oonolarion 
from  tbe  anawera  to  anob  qaeationa  that  tbe  parent 
bad  habitnallj  neglected  to  provide  adnoation  for 
tfae  child,  refoaed  to  grant  the  aamniona  applied 
tor,  on  the  sroond  that  the  offenoe  oame  within 
tbe  meanins  of  tbe  llUi  aeotion  of  the  JBlemenbiry 
Xdocatioo  AM  1876. 

Tbe  fbllowing  aeoiaana  of  tiie  Edooalaan  Acta  are 


0.75),  a.  74: 


Edaoation  Act  1870  (33  ft  U  Tict. 


appnwal  c<  tba  adaaatioB 


Da,  wift  tha 

_„__   , , bjalavafn 

aoj  of  tba  loUowtnc  ptupoaaa :  (l.)Baqiitilfavwepai4Dta 

-'-"'■' • — ■-  ^«iioti»M  thaalTa ~ 

i>  aa  Buv  be  fizadbj 


ofoUldienof  auh^e  not  lata  than  iTa  nan.i 
flwa  thbtoM  naia,  aaauvbafizadbjUiab)* 
ainaa  anoh  oUbbw  (nal«a«  than  ia 
—Ml)  to  attaod  aehool.  .■.(<)  lapaauic  paaaltMa  ra 
tta  bnaeh  o(  aatA  b;a  lawa.  .  .  .  Aaj  pmoaaJlng  to 
•atoTM  an;  bjra  law  bi^  ba  takm,  aad  maj  penaltf  fv 
tbabraaohof  anjbya  Mw  aaj  ba  raoomad,  in  a  awn- 

ElementuT  Bdncatdion  Aot  1876  (39  A  40  Vict, 
c  79),  a.  11: 

11.  U  tiiku— 

<1.)  Tha  paraat  al  aay  ohlld  abora  tha  aa*  c(  Ave 
jaaia,  who  la  andar  tU«  Aot  pnUUtad  dob  baina 
takan  into  fall  tlflM  emplo;Mit,  hahttnallj  and 
wHhoot  raaawiabla  aianae,  nwlaata  to  ptorida 
efiafaat  alaBaatary  inafanotion  for  hi*  ohila ;  or 

(8.)  Adj  ehild  U  foand  ^Mtnagy  wanderiac  or  aot 
nndaipcopwaontnt.oriBdM  eowpany  MWfaaa, 
Taaabmida,  diaonlatlT  panoai,  or  rapatad  orim- 

It  ihalf  ba  tba  da^  at  tha  local  aatboti^,  aftat 
daa  wandag  to  tba  patent  of  mabobild,  to  aos- 
plain  to  a  eout  at  WBMmuj  tariadiotlon,  aad 
■Doh  oooit  iBta,  it  aaUiflad  of  tba  tratli  of  aneh 
oonplaiat,  oniai  thai  tba  ohOd  do  attand  Kwa 
enraUd  affloient  aaboid  wflliov  to  raoaiTB  bim  and 
nauad  fn  tbaordar,  bal&t  either  taoh  h  tba  paraot 
maj  talaot,  or,  if  ba  do  not  laUot  aaj,  thau  anob 
poblio  alanautaiT  aobool  aa  tha  oonrt  think 
•ipwlient;  and  tha  ohild  ihall  attend  that  aobool 
OToij  timii  that  tha  Kihool  ia  open,  or  in  anob  othar 
TOfulu'  manoar  aa  ia  apeoified  u  tha  order. 

An  OKlar  under  tUa  aaoUon  ia  in  thia  Aot  tafattad 
to  aa  an  attaodwiBe  otdat. 

Anj  of  tha  following  r 

aO  That  thara  U  not  within 

'  aoeoriioB  to  tha  naaiiat  ro... .   

o(  aooh  abild,  aa;  pi^llo  atomeataty  aehool  open 


which  tha  aUid  eaa  attand ;  ot 
(a  )  That  the  abaanoa  of  tba  ohild  from  aobool  haa 
been  oanaad  by  all  it  iiiwa  or  any  anaTaUablo  oanaa. 
Sect.  50: 

Where  anj  aot,  nafflaet,  or  default  la  pnniahabla  aadar 
tbia  Aot,  and  alao  nndar  any  other  anaafanent  cw  anj  bja 
law  made  a  SiAool  Board  or  otbn  looal  aatbarify  for  the 
tiina  bmag  in  fcroa,  prooaadiEn  may  be  inatitated  in 
raabout  of  inoh  aot,  naglaot,  oc  dataolt  nnder  tbia  Aot,  or 

.';£,ri^"i2iri,2iS5i;"il:StS2?'i;?&.\  w.  ■.«.  a»»  o»  Bd««i  so^id  m^urnn 


loaal  aatboritr  aadw  aaet  74  d! . 

tfamAetlB70,lfetharwiaanlld,  aball  wtt  be  Mndmd 
laraUd  by  leaaoB  ttet  tt  la  Moce  BteinMat  than  tfca  pm- 
TidonaoIlbbAotiaiidDoafawin  tUa  Aat  aball  paa. 
jadioa  Ite  elaet  of  or  dwniata  Inm  ur  pmUm 
MlaUog  to  tba  ooaaaMal  <tf  ddktaan  to  Indutdd  BdMali 
Aa  awployiawtt  of  oMMran  eatttahieJ  In  any  prefkna 
.  _.  -f!T;'_ ...^  ^^^  ^  „„„  ehrii^wtia  to 


The  fbUowing  bjre  Uwa  (mter  alia)  had  hen 

"e  b7  tfae  pcoeecutora : 
1.8.  ThaparantotararyaUldofnat  laaa  ttaa  Arc 
■  nor  more  tbaatUttaaaiaaraiU  reqnired  to  eaaaa 
child  to  attend  aobod,  aniaoi  tbaa  ba  aoaa  leaaoa- 

>.  7.  Erary  paraal  who  ahall  not  obaMra  or  AaD 
MtMTiolato  tbaaebra  lawa  or  aayof  tbaa  wbmB, 
-|Tlatian,baliabla  toapaDattraot  aioaadbc  b. 
[ooetoTfarei  '    ~ 


Otioteay  ahowed  oaoaet  and  argoed  that  tha 
worda  of  tbe  11th  section  of  the  Elemantaiy 
Bdnoation  Act  1876,  were  imperative,  and  left  do 
<^ion  to  the  School  Board  to  proceed  nnder  tbe 
1^  law  againat  a  peraon  gmltr  o^  "hafaitnal 
negleot "  within  tbe  meaning  of  that  aeodon;  and 
that  it  followed  from  thia  that  aa  aoon  aa  tbe 
"  habitual  negleot "  under  tfae  11th  section  wat 
proved,  tba  jnriadiotion  of  the  mapstrate  tocoD- 
vict  nnder  the  b^e  law  waa  gone. 

SoU,  Q.C.  (fUIorton  with  him)  in  snpport  of 
tbe  rale,  argned  that  the  School  Board  bad  a  dia- 
oretion  to  proceed  nnder  tbe  bye  law  or  the  lltii 
section  of  the  Aot  of  I816,  and  that  tfae  Scbod 
Board,  and  not  tbe  oonrt  of  anromary  jarisdictiont 
were  Uie  proper  jndges  whether  a  partitnilBr  parent 
ought  to  DC  proceeded  against  nnder  th«  bye  law  or 
the  atatnte,  and  tbef  relied  atrongly  on  the  ex- 
preaB  worda  of  aecL  50  of  the  Aot  of  1876,  br 
which  hje  lawi  nnder  aeot.  74  of  tbe  Aot  of  187^ 
were  preserved  intact. 

CocKSUUi,  C.J. — I  am  of  opinion  that  the  atipoi- 
diat7  nugiitrato  waa  right.  Tbe  only  question  ia, 
whether  the  School  Board  might  have  pmoeeded 
nnder  the  bje  law,  or  whether  thej  were  boond 
to  prooeed  nnder  the  11th  aeotion  of  the  Elemen- 
tary Sdncation  Act  of  1876.  Now  it  aeema  to 
me  that  the  offenoe  under  the  bye  law  and  tha 
atatnte  ikre  perfectly  diatinot,  tbe  offenoe  nnder 
the  bye  law  being  an  isolated  offenoe,  and  tfae 
offenoe  under  the  atatnw  being  an  habitaal  one. 
If  tbe  cAenoe  nnder  the  statate  be  proved,  tht 
magistrate  obtMna  power  to  deal  with  the  child 
in  the  manner  pointed  oot  by  the  atatnte,  bat 
not  otherwise.  The  School  Board,  howerer. 
maintain  that  they  may  adopt  wbiohever  mode 
of  proceeding  tiiey  pleaae,  and  thia  contenuon 
ia  attempted  to  be  anpported  by  n  r^erenoe  to 
the  60th  aection  of  the  Act  of  1876,  by  which  (be 

Kwera  of  the  School  Board  to  prooeed  ander  the 
_  a  laws  is  ezpreasly  proaerved-  At  Grat  I  waa 
mnch  Btraok  by  the  argument  fonnded  npon  thia 
50th  section,  bnt  upon  consideratioti  1  think  tbai 
the  wcn^a  ol'  the  llth  aeotion  are  too  forcible  and 
sspresa  tm  that  aisnmeot  to  pnvaiL  "Hie  lllh 
aeotion  does  not  <MaI  with  one  Mt,  bnt  with  a 
Beriea  of  acta,  and  provides  tiiat  **  it  shall  be  die 
dnty"  of  the  local  antliori»  to  prooeed  againat  (be 
parent  in  the  manner  md  for  tbe  parpoaes  pointed 
ouL  Words  like  these  leava  not  one  atom  of 
diaoretion  in  the  looal  anl^ori^.    Wbat  happeenl 
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ma  offsDiM  under  tho  sMnte.  That  being  so,  it 
bMMne  their  doty  to  prooead  under  the  statute, 
and  it  became  the  dat;  of  Uie  magiBtnite  to  dia- 
rain  the  mmmonB  under  the  bye  lair.  The  pro- 
tection of  Uie  child  IB  the  mein  object  of  this  legis- 
ktioo,  and  that  object  woald  not  be  atlained  by 
giaating  a  summons  under  the  bje  law. 

Mmllob,  J. — I  am  of  the  eame  opiniou.  I  had 
at  flrat  some  doubt  whether  the  School  Board  had 
not  a  fUsoretion  to  proceed  onder  the  b;e  law. 
But  when  I  ooasidflr  the  whde  pcdiey  of  the  Edn- 
oatim  Acta,  I  see  that  the  bye  law  applies  to 
ordinaiT,  aod  the  statute  applies  to  extraordinary, 
oaaee.  The  great  olneot  of  these  Acta  is  to  eeoare 
the  education  of  children,  and  that  object  ie  Bought 
to  be  attained,  in  the  case  of  parents  unable  or 
(UtwilliDg  to  hare  their  children  educated,  by  the 
wide  and  important  provisions  of  the  11th  section 
of  the  Act  of  1876.  As  soon  as  the  magistrate 
found  that  an  oSenoe  under  the  statute  was  proved, 
he  was  justified  in  dismissing  the  summons  under 
the  bye  law,  inasmuch  as  the  School  Board  have 
no  power  to  free  themselves  from  the  obligations 
imposed  by  the  11th  seotiim. 

Swle  diaelutrgad. 

SolidtOTS  for  the  School  Board,  Q«dg»,  Eirhy, 
aadMUUU. 

Sohoitors  for   the  Magistrate,    IFoUer,    Mar- 


A»tea§metit  OoTimittea  Act  Anitadmant  Ad  (27 
i-  28  VkI.  e.  39),  «.  7— Fsriry  OUrkt  Ad  (13  |- 
U  Fiel.  c  57).  t.  7. 

.By  the  Vettry  OUirkt'  Aet,  ssol.  7,  the  vaairy  dark  U 
to  maibfl  out,  taheit  r«q»irad  hy  the  Mftry,  the  poor 
rale,  and  to  a»»i»t  Iha  etmrehwardeiu  or  owr- 
taert  in  preparing  autd  nuMng  out  all  olhar 
parodnal  tutetimenlt  or  aeoONnb.  And  by  tfts 
iTition  Atteaament  Oammittee  Ad  AmtndMmtt 
Act,  I.  7,  the  werteert  of  a  pariah  may  ehaiye 
any  ewpmie  incurred  by  them,  with  Ae  eiMMMil  of 
Ae  veetry,  in  mojnn^  cut  any  coltMlion  list  HpoM 
lAs  poor  rale. 

The  veeiry  of  the  paritk  of  SL  PauFt,  Oooeni 
Garden,  having  eharged  in  their  aocovnte  tt«  tmm 
of  lOOi.  paid  to  Iheir  vettry  elerk  for  mooring 
the  valuation  Uti,  the  poor  law  auMor  ditaUowed 
the    charge    on    the    grotmdt   (1),  that  the  pre- 


/  Ihe  iiettry  dork,  for  vihioh  hit  taiary, 
«nd«r  the  itatvte,  wot  to  be  fojben  at  payntont ; 
and  (2)  that  the  charge  wot  etteetaiae,  in  the 
oAtenee  of  particular  eviilenoe  that  any  perton 
had  received  any  part  of  the  1001. 
fl«U,  by  Lueh,  J.,  that  the  valuation  list  was  not 
on  aeteiamenl,  that  the  anumnl  eharged  might 
have  been  and  had  been  >anclion«d  by  the  vettry, 
that  the  claim  of  the  veetry  derk  viae  not  rettrided 
to  ditbittrtementt  out  of  podlcel,  and  tiuU  a  mis  to 

Cath  the  ditdlloieanee  upon  certiorari  ought  to 
made  abiolute. 


This  was  «  rule  to  quash  on  oertionu-i  the  dis- 

.  ^uKh  li.    -        .  -      - 

Auditor  of    the  Metropolitan   Poor  Law  Audit 


allowance  by  Hugh    Lloyd   Boberta,  Poor  law 


Distriot,  of  the  sum  of  1001.  paid  to  John  Olaxton 
Button.  Vestry  Clerk  of  the  Pariah  of  St.  Fanl, 


Oovent  Garden,  in  the  Ooonty  of  Middleaaz,  in 
accordance  with  the  resolution  of  the  vestry  of 
the  parish  for  his  services  in  preparing  the 
valuation  list,  and  to  quash  also  the  aurcharge  ai 
the  said  sum  of  1001.  upon  the  fieverend  Samuel 
Francis  Cumberlege,  Geoi^e  Bell  and  William 
Barringer. 

The  following  are  extracts  from  the  return  to 
the  writ  of  certiorari : 

The  following  entries  appeared  on  the  payments 
side  of  the  account  of  the  parish  of  Saint  Paul, 
Covent  Qardeu,  for  the  half  year  ending  25th 
March,  1876 : 

J    s.  d. 
Febraazy  7.  John  C.  Button,  pt^ariDf,  *e^ 

Tslnatian  list IDO    0    0 

Msioh  25.  Meaars.  Shaw  sad  Soni'  BnbMirip- 

tion  to  the  Jnstiae  o(  the  Peace 1    4    S 

The  f  oUowinR  was  the  certificate  of  dieallowanae 
entered  in  the  book  of  account  of  the  parish : 

I  do  harsbr  eettUj  that  in  theaeeaant  of  the  half  year 
ended  at  l^j  Dm,  1878,  of  the  Teatir  OhwehnMNS 
and  Orenaeis  of  &e  ntrish  of  8k  Paul,  Covent  QSiden, 
I  havs  disallowed  the  sun  cl  lOlL  ^.  U.  as  p^rBsnts 
illegallj  BMds  out  of  tb*  funds  of  the  said  pwista. 

And  I  find  that  8as»sl  Fnaoia  Oenberlege,  •dsfh  In 
holy   ordcss,    Geom    Bell,   and   William     BuriDcn, 
Eeqniras,  aotboiura  ths  Hakinf  of  a  portiou  of  ■nek 
vit,  of  the  sum  of  lOOL,  and  I  do 
MUem  then        ' "  " 


And  I  Bnd  that  Bamesl  ^anoiB  Cnmbsrlan,  oleifc  ia 
bolf  orders,  Qeorfs  BsU  and  Janus  Biohmoud  and  John 
Goette,  BsqairM,  antboiiaed  Uw  maUnc  of  the  remaiDdar 
of  BOob  Illegal  Mymeota,  to  wit,  the  sam  ot  II.  4t.  6d. ; 
and  I  do  EeieliT  soteharge  npoii  them  tfaa  ania  of 
lL*t.  6d.,and  I  do  harsbr  (nrther  oatti^  tfaat  the  snm 
ot  IL  fc.  6d.  ia  due  bom  tham. 

As  vitaass  mr  hsnd  this  Slat  dsj  of  Jely,  187(1. 
(SfpMd)        H.  Llotd  Bobibts, 
Auditor  ot  tha  Hatnpolitan  Audit  Diatriot. 
The  following  was  the  statement  oF  reasons  en- 
tered in  die  book  of  aooonnt  of  the  pariah  of  Saint 
Paul,  Covent  Garden,  with  respect  to  the  disallow- 
anoe  of  the  sum  ot  lOOL  : 

In  the  aooonnt  of  raoeipta  and  psTmanta  with  napaet 
to  tha  poot  lataa  for  tha  halt  fear  endsd  at  I«df  Daj, 
1870,  of  theTeatrv,  Ohuroh  wardens,  and  Ovareaera  ot  the 
Poor  of  the  Parish  of  Saint  Pael,  Cofent  Oardei,  T  dis- 
allowed tha  sum  of  lOIt.  U.  id.,  whioh  ania  >■  oompoaad 
of  the  nndannaiitlonad  itama,  antered  and  obugvd  hi  the 
said  Booount  as  and  for  pafmeuts  mads  out  of  the  poor 
rates  of  tha  aaid  parish,  to  witi 

dB    s.  d. 
Hr.  John  C.  BaUon,  tha  Taatry  Clark  of  the 

aaid  Pariah,  lor  pispazinw  thavaloatiau 

hat      100    0    0 

Maaara.  Bhaw  and  Sons  Ssbaorlption  to  the 

Jaatioa  of  the  Feaos     1    4    C 

Jtm    4    » 


it  of  mTisaBons  baing  rai^nirad  w  ...._. 
to  the  aun  ot  lOOL,  a  portion  of  snofa  duallowuiaa,  I  now 
aUta  that  I  mads  auob  disallowanoe  beoansB  the  said  aom 
ii  oharsed  in  raepaet  of  work  and  laboaz  performed  by  Mr. 


Button,  the  veatrr  ^srk  of  the  said  pansb,  whioh  oi 

within  the  offliutl  dntiaa  Impoa^d  upon  tmIit  darks  by 

in  that  behalf  made  and  provided ;  aaa 

'    '     ' ''        '  1  parish  was  bound,  as 

..  .        ,  .     ..      .   petformed  the  dntiss 

u  napeot  of  whloh  aanh  aam  was  Dharaed  withont  aov 
tee  or  reoompenae  beyond  tha  anaaal  salary  ot  ISOL 
whioh  heeDJt^aiid  teoaivea  as  Baoh  veatr;  alark,and 
beoauae  tha  aaid  veatry,  ohorahwsideiia,  and  overseers 
were  not  aathoriaad  in  law  to  makaaaoh  payment  and 
e^tfs  the  amount  thereof  spoo  (ha  poor  rates  ot  the 
said  palish,  and  baoaoae  no  siateaaDti  of  pactiaolars, 
with  vouobara  ot  pajmente,  were  prodaced  to  mawi^ 
iSfwrd  to  tbe garuiiaat  «t  waiv*!^^  ^-n^&wini.'A^Ssa- 
ta  V*^  Mift  — "*" — "  "* — *~  *''  " ^^ — ' 
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And  I  Bnrduursre  the  sam  of  1001.  upon  Samuel  FruioiB 
Cnmberlege,  clerk  in  holv  orders,  (George  Bell,  £sqnire, 
and  William  Barrinffer,  £8qaire,  beoante  they  anthoriaed 
the  making  of  the  iUegal  payment. 

Dated  Aia  8rd  daj  of  August,  1876. 

(Signed)       H.  Llotd  Bobbrts. 

District  Auditor. 

From  the  afRdavit  of  Mr.  Batlon  it  appeared 
that  at  a  meeting  of  the  said  vestry,  duly  con- 
vened for  and  duly  held  on  the  16th  April  1875, 
and  at  which  meeting  inter  alia  the  business  had 
relation  to  the  making  of  the  valuation  list  for  the 
parish,  it  was  duly  resolved  "That  the  church- 
wardens and  overseers  be  appointed  a  committee 
for  the  purpose  of  preparing  the  Valuation  List 
1875,  assisted  by  the  vestry  clerk,  and  that  they 
be  authorised  to  employ  such  assistance  as  they 
may  deem  necessary  for  that  purpose ;  "  and  that 
such  resolution  was  duly  recorded  in  the  minute 
book  of  the  meetings  of  the  said  vestry. 

At  the  time  the  said  resolution  was  so  come  to, 
Mr.  Button  received  firom  the  vestry  definite 
instructions  to  prepare  the  said  list  on  behalf  of 
the  said  committee,  and  to  do  all  such  things  as 
might  be  necessary,  and  to  employ  such  assistance 
as  he  might  think  needful  in  the  matter,  for  saving 
the  committee  labour  and  time  in  connexion 
therewith,  and  to  bring  forward  the  subject  of  his 
remuneration  at  a  future  time,  when  the  vestry 
would  be  in  a  position  to  judge  of  the  amount  and 
value  of  the  labour  performed  by  him  in  the 
matter. 

At  a  meeting  of  the  said  vestry  duly  held  on 
the  7th  Feb.  1876,  and  of  the  holding  of  which 
said  meeting,  and  the  purposes  thereof,  notice  had 
been  duly  gl^eQi  it  was  by  express  resolution 
resolved,  "That  this  vestry  (being  the  body  of 
persons  performing  the  duties  of  overseers  so 
far  as  regards  the  duties  of  assessment,  making 
and  collecting  of  rates  for  the  relief  of  the  poor  of 
this  parish)  hereby  acknowledging  that  the  ex- 
penses incurred  and  labour  bestowed  by  the  derk 
to  this  vestry,  of,  and  occasioned  by,  and  incident 
to,  and  incurred  in  making  the  Valuation  List 
1875,  for  this  parish,  were  incurred,  undertaken, 
and  bestowed,  with  the  consent,  by  the  direction, 
and  under  the  authority  of  this  vestry,  by  virtue 
of  its  express  resolution  for  such  purpose  so  in- 
tended, come  to  at  a  vestry  meeting  held  on  the 
16th  April  lost,  after  due  notice  given,  hereby  ex- 
pressly resolves  that  the  sum  of  1002.  be  paid  to 
Mr.  John  C.  Button,  the  clerk  to  this  vestry,  as 
special  remuneration  to  him  in  respect  of  such 
his  expenses  and  labours,  and  this  vestry  autho- 
risos  such  sum  to  be  charged  upon  the  poor  rate 
of  this  parish."  Such  meeting  was  attended  by 
numbers  of  the  vestry  equal  to  two-thirds  of  the 
entire  elective  strength  of  the  vestry,  and  after 
going  very  fully  into  and  discussing  the  question 
of  the  amount  to  be  paid  to  him  by  way  of  remune- 
ration, the  said  resolution  was,  with  the  exception 
of  the  vote  of  one  number,  carried  unanimously. 
The  said  resolution  was  duly  recorded  in  the 
minute  book  of  the  meetings  ot  the  said  vestry, 
and  the  said  sum  of  1002.  was  thereupon  paid  to 
Mr.  Button  by  the  cheque  in  respect  of  which  the 
burchargo  now  complained  of  was  made. 

Such  payment  was  supported  before  the  auditor 
by  production  of  the  notices  of  the  meetings  of 
the  vestry  above  referred,  and  of  the  minute  oook 

containing  the  resolutions  of  the  said  veatrj  ^bove 

set  out,  End  by  a  receipt,  as  follows : 


St  Fkral,  Covmt  Gardan,  LoodoD,  W.C^ 

7thFU>.U7i. 
Beoeived  of  the  veitiy  (the  Yolnatiaii  Ii«tJ875), 
hundred  pounds — 1001.  JoHH  O.  Buttov. 

The  item  havios  been  objected  to.  Mr.  Battcm« 
after  some  verbal  explanations,  wrote  to  the 
auditor,  prior  to  the  aotoal  disallowwioe,  in  the 
following  terms : 

Vestry  Clerks'  Offios,  St  FlMa,  C?ov«iit  Oevden, 

Londan,  29th  Jolj  1876. 
Valuation  list,  1875. 

Dear  Sir,— Before  vou  piooeed  to  aOowaaoe  <v  £b> 
allowance  of  the  lOOt.  oharged  in  the  aeocmntB  of  tUi 
veetry  for  the  half  year  endmg  La^  Daj  hMt  as  a  pif • 
ment  to  me  for  valuation  expenses,  I  deaire  to  lay  hman 
jou  in  wiitiDf  an  epitome  of  the  verbal  eotplanstioB 
giYBn  bv  me  to  you  on  Thursday  last    The  labcmr,  As., 
was  unoartakan  pursuant  to  reaofaitknis  of  tha  vMtej, 
and  a  general  and  fair  estimate  thereof  may^  be  fonaert 
from  the  foUoiring  outline  t — Perusing,  eoMeting,  aad 
extracting  information,  aad  making  oalowlatinMa  ham 
Government  returns,  many  attenduioaa  and   hiquiM 
for  the  porpoee  of  obtaining  additional  infomiatioB,  aad 
the  viewing  of  propertieB,  and  in  varioos  etfteodaaoM 
upon  owners,  affording  them  explanation  to  enable  jftes 
to  make  returns,  finally  digesting  and  rednoing  infor* 
mation  into  shape  and  drafting  new  list  attheauggastioa 
of  the  Qovemment  authorities,  attendanoes  an  tha  nr- 
veyor  of  taxes,  going  throojBrh  the  entire  Ust  and  ratazne 
with  him,  with  a  view  to  bring  figures  into  aooord.— Sab* 
■equentl  J  attending  the  vestry  oommittaa,  going  tfaroadb 
oaloulations  and  entire  list  again  with  them,  aad  ob- 
taining  their  approval  of  and  sanotion  to  list  as  sab* 
mitteo^  and  ultim»bely  preparing  Ust  in  dnplioats,  aad 
obtainmg  signatures,  oo. — Attcmdanoea  before  asuw 
ment  committee  to  support  list  when  sueh  oommittee 
determined  not  to  revise,  on  the  ground  that  anoh  list 
was  invalid.— Attendanoes  on  Looal  Government  Board, 
and  upon  olerk  to  assessment  oommittaa,  diaonasing  the 
matter  in  all  its  bearings,  and  afterwarda  obtaining  from 
vestry  fuU  power  to  take  all  needful  steps  to  waintahi 
validity  of  list,  as  a  preliminary  step  to  proeeedings  to 
uphold  list,  searchuig,  perusing,  and  oonmilting  Aots  of 
Piurliament,  and  other  matter,  to  enable  me  to  exhspt- 
tively  prepare  ease  for  opinion  of  oonnseL — Frepariag 
case,  with  usual  attendant  legal  expenses,  andultimatriy 
obtaining  counsers  opinion  that  the  list  was  pecfeotlv 
Talid,  further  attendance  upon  and  oorxeapondenoe  with 
olerk  to  assessment  committee,  subsnitting  opinion,  and 
anoh  oommittee  determined  like  wise  to  take  conneel'a 
opinion ;  several  attendanoes  upon  ite  dark,  going  into, 
and  iifording  him  suoh  information  as  he  required,  many 
of  the  facts  being  otherwise  out  of  his  reach,  to  enable 
him  to  prepare  case,  and  when  drafted,  going  through 
aame  with  him  in  long  conference,  and  finally  settling 
same. — Attendances  upon  revision,  upon  the  committee 
determining  te  proceed   with  list,  and  upon  appeals. 
The  performance  of  the  »bove  cost  out  of  my  own  pocket 
upwards  of  401.,  in  obtaining  the  services  of  a  skilled 
accountant,  to  verify  figurea  and  calculations,  Ao^  and 
in  payment  of  proportioaato  part  of  tha  aalaxy  to  a  dark, 
whose  services  were  for  a  considerable  time  axdusivelT 
devoted  to  the  preparation  of  list,  beyond  fee  to  oounstt, 
62.  168.,  besides  various  minor  items  of  incidental  ex- 
penses.   The  whole  of  the  above  facts  and  oiroumstaaccs 
were  within  the  knowledge,  or  brought  nnder  the  notiee 
of  the  vestry,  at  the  time  of  ite  deliberation  upon  the 
amount  I  should  receive ;  considerable  disonssioa  ensued 
on  that  occasion,  and  the  vestry,  being  largely  aUended, 
ultimately  reeoWed  (some  members  propoMd  I  shoold 
receive  more,  one  less)  that  1001.  would  be  reaaooaUe 
remuneration,  each  sum  to  cover  services  rendered  ia 
preparation  of  list,  and  all  Isgal  chargea  oonneoted  with 
sustaining  the  same.    The  first  reaSntion  waa  passed 
16th  AprU  1875,  and  matters  were  not  oompleto  till  end 
of  Kovember.    If  you  require  any  f luther  informatias, 
I  shall  be  happy  to  afford  it — I  beg  to  remain,  dear  Sir, 
yours  faitfuUy, 
H.  Lloyd  Boberte,  Esq.  John  C.  Buitoh. 

The  statements  in  the  above  letter  were  corrobo- 
rated by  the  chairman  of  the  Yeetry  meeting, 
and  Mr.  Button's  affidavit  concladed  as  foUows : 

l\i  ia  not  true,  sa  ateted  by  the  aMd  aaditor  inUs  mid 
>^\»  Tu^  t^a^xueoB^   of    nartkniars.  wA 
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vonolian  of  pk^nlMt,  mza  l>iodn<wd  to  him  with  MgKitl 
to  tha  paniBnt  of  any  part  ol  raoh  lom  of  1001.  I  pn>- 
doMd  to  him  th«  oms  for  oplnioa  of  ooumI  nfanad  to  in 
pttiagii^h  6  of  thia  mr  ^dant,  with  nnul  raoupt 
thanon  for  tha  tea  o(  61.  Ui.  TafeiMd  to  In  mj  lattar  to 
him  aboTB  aat  oat.  Mid  alUwn^  I  Ajplainad  to  him  it 
wu  not  onetomu;  loi  loUoitM*  to  taha  Ta««ipU  from 
oltrks  for  thoii  ingea,  I  oSoMd  to  piooDre  ■  leoaipttroin 
Um  elark  nfotnd  to  fai  n;  Mid  latter,  and  to  rarifj  tha 
m  M  Bight  think  propai. 
la  nonnd  atftttd  by  tha  said  aaditor 
"  that  this  work  and  labont  p«r> 
formed  by  ma  in  raapeot  of  whioh  t  waa  paid  the  inn 
dlaallowed,  oomea  irithin  tha  ofloial  datiei  lapoaad  npan 
BM  M  Ttafar  dark  M  aforaaaid,  and  that  1  waa  bonnd,  aa 
put  of  meh  mj  datiaa,  to  perform  the  dnliaa  in  raapeot 
of  whioh  tha  aUnwanoa  waa  made  without  fee  <«  leoom- 
panae  bejond  m;  annn*'  nlar;.  I  am  enabled  to  atoto 
aasboLfrominqniriaatothateffaatniada  bt  me,  that  in 
THiona  uitanaaa  tlw  aaid  andltor,  aa  tha  aaditor  of  Qia 
aeaonntt  of  Tariona  metropolitan  pariabee,  he*  allowed 
tlie  ezpenaaa  inonrred  in  the  ^apantlon  of  tbv  ralnation 
liat  1S7S,  of  aaoh  pariahaa  raapaotiTal;,  tha  olarka  to  tha 
vaetriea  of  aaoh  pariahaa  reapeotlTelj  holding  their  ^- 
ptdotinenta  aa  anoh  by  Tirtae  of  tiie  aama  atatata  auder 
whioh  I  hold  the  appointment  of  CleA  to  tha  Teatrj  of 
St.  Paul,  Corent-puilBti,  atoreaaid.  Id  aome  of  aneh 
inatanoea  aresolntion  nuder  tlia  itatata  27  &  28  Viot., 
0.  S9,  Mot  7,  wu  alone  relied  afioa  in  anpport  of  the 
items  allowed  by  tfae  Mid  anditn,  in  othara  datidla  were 
likewiaa  prodnaed  to  tlio  aud  aaditor,  and  in  aome  of 
■Doh  inatanoea  ilwaadiaoloaadonthefBoeottheaaaooiita 
and  dooomente  laid  betora  th^  aame  anditor  that  aaoh, 
or  poitioDaot  anoh,  Toted  moneya  vara  paid  to  tlieTeatr;. 
A.  Glen  {Xelntyra,  Q.G.,  with  him)  for  the 
anditor,  showed  caoae,  and  argued  that  the  diij- 
allowance  was  right,  on  both  gronods  stated  bj 
the  aaditor.    He  cited 

Em parU  MeilUh,  8  L.  T.  Bap.  N.S.  47  i 
Reg.  T.  Ouvn-,  2  A.  A  E.  316 1 
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Seg.  T.  Chorlton  won  iTadlodb,  33  !<■  T.  Bap.  N.  S. 
936  ;  L.  Bap.  1  Q.  B.  D.  62i  4G  L.  J.  S3,  M.  0. 
A.  WaU,  Q.C.  (Z«iDi>  Qlyn  with  him)  Tor  the 
TesCiT,  aapported  the  rale,  and  argned  that  the 
diaalfowance  was  wrong  on  both  grounds.  This 
audit  is  not  between  the  veetry  olerk  and  the 
parish,  but  between  the  OTerseers  and  the  parish, 
and  the  services  in  respect  of  which  the  overseers 
made  the  payment  disallowed,  are  entirely  oataide 
the  Htatntorj  duties'  of  the  vestry  clerk,  as  may 
be  seen  by  reference  to  IS  &  14  Yiot_  o.  57,  sect.  7. 
Our.  ado.  vuU. 
Urn/  2. — The  written  judgment  of  the  ooort 
(LtsH,  J.)  was  delivered  by  t&it  learned  judge  as 
follows: — This  is  a  rule  to  quash  the  distulowance 
by  the  Poor  Law  Auditor  of  the  Metropolitan 
Audit  District  of  a  snm  of  1001.,  charged  in  the 
acconnts  of  the  Vestry  of  St.  Paul's,  Covent- 
garden,  as  a  payment  made  to  their  veatiy  clerk 
for  preparing  the  valuation  list  required  by  the 
32  &  33  Yict.,  C.  67,  and  the  surcharge  of  tha:^ 
sum  upon  the  members  of  the  committee  who 
authorized  the  alleged  illegal  payment.  The 
reasons  stated  by  the  auditor  for  the  diaallowancea 
are,  "That  the  work  came  within  the  official 
duties  imposed  upon  vestrv  clerks  by  statute,  and 
for  which  they  are  therefore  remnnerated  by  the 
salary  osaiKned  to  them :  and  because  1001.  is  an 
excessive  cnarge,  no  statement  of  particulars  with 
vouchers  of  payment  having  been  produced  with 
regard  to  the  payment  of  any  part  of  such  sum  to 
any  other  person."  The  7th  section  of  the  Union 
Asseesment  Committee  Amendment  Act,  1804 
(the  27  228  Yict.,  o.  39)  enacts  that  "when  the 
overseers  of  ouy  parish  incur  any  expense  in 
making  oat  any  valoation  list,  fto.f  with  the  oon- 


sent  of  the  reatry  given  by  express  resolntion, 
after  dne  notioe  they  may  charge  sach  expense, 
so  far  as  the  same  n:ay  be  anthorieed  by  the 
vestry,  upon  the  poor  rate."  The  first  resolution 
passed  by  the  vestry  on  the  sabjeot  appointed  the 
churchwardens  and  overseers  a  committee  for  pre- 
paring the  valuation  list  1875,  assisted^  bv  the 
vestry  clerk,  and  the  committee  were  ciiaarly 
authorized  to  employ  such  assistance  as  th^ 
might  deem  necesaary  for  that  parpose.  It  is 
stated  by  the  vestry  clerk  in  his  afBdavit,  and  is 
not  questioned,  that  at  the  time  the  resolution 
was  come  to  he  received  from  the  vestry  definite 
iustraotioas  to  gMtare  the  said  list  on  behalf  of 
the  committee,  ana  to  do  all  such  things  as  might 
be  necessary  and  to  employ  such  sfisiatance  as  he 
might  think  needful  in  the  matter  for  saving  Iho 
committee  labour  and  time  in  connection  tnwe- 


vestry  would  be  in  a  position  to  judge  of  tfae 
amonnt  and  value  of  the  labour  performed 
by  him  in  the  matter.  After  the  list  waa 
made,  whioh,  as  appears  by  the  affidavit,  in- 
volved a  considerable  unount  of  labour  and 
expense,  the  vestry  passed  the  following 
resolntion;  "That  this  vestryhereby acknowledg- 
ing that  the  expensea  incurred  and  laoour  bestowed 
by  the  clerk  to  this  vestry  of  and  occasioned  by 
and  incidental  to,  and  incorred  in  making  the 
valuation  liat,  1675,  for  thia  parish,  were  inourred, 
undertaken,  and  bestowed  with  the  consent,  by  the 
direction,  and  under  the  authority  of  this  vestry 
by  virtue  of  its  expresa  resolntion  for  such  purpose 
BO  intended  come  to  at  a  vestry  meeting  held  on 
the  lOch  April  last,  after  due  notice  given,  hereby 
expressly  resolve  that  the  sum  of  lOOi.  be  paid  to 
Mr.  John  C.  Button,  the  clerk  to  this  veatry,  aa 
special  remuneration  to  him  in  respect  of  sach  his 
expenses  and  labour)  and  this  veatry  authoriaes 
such  sum  to  be  charged  upon  the  poor  rate  of  this 
parish."  These  reeolutiona  aatisFy  all  the  require- 
ments of  the  7Ui  section  of  the  Act.  The  expense 
was  incurred  with  the  consent  of  the  vestry,  given 
br  express  resolution  after  due  notice,  and  the 
aioount  charged  is  the  precise  amount  authorised 
by  the  vesti?  to  be  paid.  The  question  therefore 
is  whether  the  duty  of  preparing  the  valuation  list 
is  a  duty  attaching  to  tne  office  of  vestry  clerk  as 
sncfa,  for,  if  it  is,  the  payment  of  1001.,  or  any  part 
of  it,  for  the  service  waa  a  mere  gratuity,  and  the 
vestry  had  no  authority  to  charge  it  upon  the  poor 
rate.  As  no  duties  other  than  those  prescribed  by 
the  Vestry  Clerks'  Act,  the  13  &  14  Vict.  c.  57, 
have  been  imposed  on  the  vestry  clerk  of  this 
parish,  we  must  look  to  the  7th  section  of  that  Act 
in  order  to  determine  whether  this  particular  work 
is  included  either  in  terms  or  by  reasonable  in- 
tendment within  the  range  of  his  duties.  That 
section  requires  him,  amonnt  other  things,  to 
"make  oat  when  required  by  the  vestry  the 
church  rate,  and  procure  the  same  to  be  signed 
and  completed,  ond  when  there  is  no  collectioa  of 
poor  rates,  or  assistant  overseer  to  make  out  the 
poor  rate,  and  procnre  the  same  to  l)e  allowed  and 
to  make  all  the  subsequent  entries  in  the  rate* 
book,  and  to  give  the  noticss  thereof  required  by 
law";  also  "to  assist  the  oburoiwardens  or  over- 
seers in  making  out  all  other  parochial  assessments 
or  accounts,  and  in  examining  the  acniunta  of  the 
colleotors   of  anch  aBfA«Kn«>'c\%''     'T&e».^  »=»  SioB. 


592 


MAGISTRATES'  CASES. 


Q.B.  Dnr.] 


Bae.  O.  OUKBIBLBOl  AVD  0THIB8. 


[Q3.Dif. 


ftrgament  oan  be  founded,  and  I  think  it  is  plain 
that  they  do  not  bear  the  oonatraotion  oontendea  for. 
The  Taloation  list  is  not  an  "  assessment "  which 
in  this  clause  is  evidently  used  as  synonymous 
with  "  rate."  It  is  only  a  draft  or  proposal,  which, 
when  adopted  and  settled  by  the  assesument  com- 
mittee, is  to  become  the  basis  of  an  assessment. 
That  the  word  assessment  could  not  have  been  in- 
tended to  indnde  a  valuation  list  is  clear,  for  no 
such  thing  had  been  thought  of  at  the  time  the 
Vestry  Clerks'  Act  passed.  The  work  in  question 
is  in  truth  a  new  duty  imposed  by  the  Assessment 
Committee  Act,  not  a  substitute  for,  but  an  ad- 
dition to  the  fonner  duties  of  overseers  for  which 
no  provision  is  made  other  thi£  Ais,  that  the  over- 
seers are  responsible  for  its  being  done,  and  are 
authorised  to  charge  the  expense  of  doing  it  upon 
the  poor  rate.  It  is,  of  course,  implied  that  the 
expense  they  incur  must  be  reasonably  propor- 
tioned to  the  service  they  require.  It  is  the  oiuty 
of  the  au^tor  to  see  that  the  authority  to  oharg^ 
is  not  made  a  pretext  for  extravagance  or  favouri- 
tism.   Nothing  of  the  kind  is  suggested  here,  nor 


does  the  auditor  find  that  the  amoniit  allowed  by 
the  vestry  4b  more  than  the  services  reauiied  and 
performed  are  fairly  worth,  or  th«n  toe  vesUy 
would  have  had  to  pay  if  thetv  had  emploffsd  a 
stranger.  His  reason  for  diBaUowing  it  la  that  it 
was  part  of  the  dut^  of  the  vestry  derk  to  do  it, 
and  that  it  was  inclnded  in  his  salary.  In  this  I 
am  of  opinion  that  he  was  mistaken.  IDs 
for  not  allowing  even  the  expenses  out  of 
might  have  been  sufficient  if  the  vestrr  <dea 
entitled  only  to  what  he  had  been  olmged  to  ei- 
pend.  But  they  are  not  put  forward  as  »  separate 
charge,  and  they  were  taken  into  account  by  the 
vestry  in  assessing  the  gross  sum,  and  there  is 
nothing  to  show  that  that  was  not  a  reasGoable 
allowance  to  cover  both  the  work  and  the  ootkv. 
The  rule  must  therefbre  be  made  absc^ote  with 


costs. 


RuUabmjkde. 


Solicitor  for  the  proseontors,  /.  0.  BmiUm. 
Solicitors    for    the  d^endant^    Framhuik  sod 
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